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TE Ufq 39 ad & ot ITANT & o7 qud | a1 Wl € foa {19 98 SIRT foaT 74T .

This copy is granted free of cost for the private use of the person to whom it is issued.

e sifufom 1962 @1 urT 129 S S (1) (@Y ¥Wfa) & = Fafafea g &
AT & g H HIS Ao 39 e § U= &1 o18d Heqd HIdl 8l dl 39 TSN &1 UIfwd

| P ANE ¥ 3 HER & ofaR 3R gfua/gged gfud (endes g9y, o #aray, (e faum)
- Tge 7T, T3 fowd &1 gAAevr s13eT WA HR IFd 6.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can przfer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

oafafad 9= e/ Order relating to

(P)

89 & ¥ U 31aTfad $Is OTd.

any goods exported

(9)

YA | 3{TaTd B 8 [T aTg4 | o1a] 791 A YR § 3% T WTH W IaR A T ATd
g1 39 T R W IR 9 & faw oofég ara 3ar 7 9 'R a1 39 T /T R IdR

| TTT ATA 1 AT H 3ruférg wrd @ &l 8.

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity o” such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

draTges SfUfaw, 1962 & @A X 4T 39a 9 §971¢ T¢ a0 & dga Yoo arad B
i —

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rutes made
thereunder. / ¥

GARIET fTae uF H7rd fragract # fafafdy ureu & wqa &A1 g e &I?TTH ]
I ATC R 39 & wiy Frafafad s guw e @ity

The revision application should be in such form and shall be verified in such marﬁlea;
may be specified in the relevant rules and should be accomparied by :

()

FIC W1 Uae, 1870%5143%16ﬂ@1$&%ﬁﬂfﬁﬁ%€ﬂ@ﬂﬂﬂgﬂsﬂmﬁ4uﬁm
et te gft & garw 09 91 gy e fewe @ g9 IR

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(9)

Yl g ST & Sfdral A1d qa AT &1 4 Uradl, afe g1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()

qe U & foTu emaed ot 4 uteai

(c)

4 copies of the Application for Revision.

(9)

QTG U e SR B3 & for¢ GTATRed SHUTTAH, 1962 (FUT TLITaa) & 1Ued Bl o1
3 TG, B, avs, Sredt ofiR fafgy et & ot & arefq onam 2 91 3. 200//- (FUT &1 9} A=A
¥.1000/-(F 9T U gR HTH ), 541 +ft 7 &), & 9w fRq Y & varire gar 26136
@t 3 uferai. gfe e, wim T s, e T g8 @Y IR ST U ue 9E T 398 ey
B a1 U8 B & 7 H 3.200/- aﬁvuﬁwmﬁmﬁmtﬁa‘rm%wﬁamoop

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as “he case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

[

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

S 9. 2 & T rad ATHdl & 3ardT 3= HIHdAl & TR H aiG PIs odiod 39 1S F Mg
Teuy Sl 81 a1 3 gy sifufyam 1962 T URT 129 U (1) & oA BiH HLu.-3 A
%ﬂ&ﬁ;,mwwwaﬁqﬁmmmwwgm%wam@auﬁmmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

HrAT=IeE, daid Ide Yeb d Ia] HT HUlferg | Customs, Excise & Service Tax Appellate
3ifRrepor, ufyeh g dis Tribunal, West Zonal Bench

< Ao, agHTel a, Fac MRUFR e, | 22 Floor, Bahumali Bhavan,

A, 3gHQIEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

AR HUaH, 1962 BT 4RT 129 T (6) & ¢/, HHed fyfam, 1962 ﬁum 129
T (1) ¥ oefi= ordter & @y FrafafEd Yoo Waw g1 a1fet-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

T © T AT | ogl e STaTed SfUBRI gIRT H AT Yo MY TS qUT AT
TgT ¢ & P Uid 91 ©UT 1 I9Y HH B Gl TP gUR TUC.

where the amount of duty and interest demanded and penalty levied by any officer of
ustoms in the case to which the appeal relates is five lakh rupees or less, one thousand

AL

« fupees;

/Wﬂ@mﬁamﬁﬁaﬁ%@@m&a{ﬁraﬂﬁmnﬁﬂﬂmweﬁ?mamaﬂm
w&sﬁwqﬁwm@maﬁhﬁﬁmmwﬁa{f‘qu‘ra‘f;tﬁas—m

¥y

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ; ‘

3dle @ gErud AHa § gl (! e ST RY gIRT W 7T e IR TS YT Tl
T € B IGH UAN O ®0U ¥ iU g 6 39 g9 UG,

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

wm%mmm%w,mww%m% 3 0 W, el e T Yod U4 &8 [3d1G A §, 71 48 & 10%
3a B W, gl pad <5 faarg A g, SfUie T@ S |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

| IFa ffufog &1 URT 129|u)$mrhmuﬁmm$wawmaaﬂéﬁw- @)'
e SRR B oy a1 T B QR F g A1 Rt o e o forg fg e Sl ;- Sl
p@nmﬁamwﬁmwwwmﬁ%ﬁﬂawaﬂaﬁﬁﬂmmﬁaﬁmwﬁ@w

g =T,

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

| (a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. K. D. Stezls, A-45, Group Wazir
Pur Industrial Area, Delhi - 110 052 (hereinafter referred to as the ‘Appellant’)
in terms of Section 128 of the Customs Act, 1962, challenging the decision of
Additional Commissioner, Custom House, Mundra (hereinafter referred to as the
‘adjudicating authority’ ) communicated vide letter dated 26.04.2024 issued by

the Assistant Commissioner.

2 Facts of the case, in brief, are that the appellant vide letter dated
15.04.2024 informed the Deputy Commissioner of Customs, Gr-1V, Custom
House, Mundra that they had filed Bill of Entry for the clearance of the goods of
Stainless Steel Cold Rolled Coils Grade J3 against Bill of Lading No.025D726785
dated 24.10.2023 and occurred an amount toward the Penalty of Rs.13,91,531/-
for Late presentation Charges of Bill of Entry. The appellant also submitted that
they had already filed the same documents under Bill of Entry no. 8702122
dated 09.11.2023. The appellant also submitted that the same was under query
in the System was raised by the Group Officer to produce BIS NOC as the
material was Stainless steel Cold Rolled Coils grade J3 and B/L was after er .
20/10/2023 as per Circular dated 20/ 10/2023 issued by the Ministry of,Steéi, .
Technical Division. The appellant vide above letter submitted that after that the.y g “-\ ,wg.“‘
applied for NOC from the BIS and they received the NOC on 08/04/20244‘7 4] ;‘5
wherein BIS NOC mentioned the Bill of Entry No. 8702122 and Bill Lading No.

025D726785. Upon receipt of BIS NOC, they tried to submi- the query along with

\.

NOC and they noticed that the Bill of Entry Number did not exist in system.
Therefore, they had filed fresh Bill of Entry No.3000256 dated 12/04/2024 and
occurred an amount of Rs.13,91,531/- as late filing charges. The appellant
requested to waive off the late presentation charges against the Bill of Entry
No0.3000256 and accept the BIS NOC.

2.1 Consequently the adjudicating authority passed the impugned order

wherein the adjudicating authority ordered as under :-

1. He found that no justifiable reason viz. any technical glitches for waiver of
late fee/Presentation Charges in respect of BE No. 3000256 dated
12.04.2024 has been-found. Hence, no approval was granted by the

competent authority for waiver of late fee/presentation charges as
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requested by appellant.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 On 09.11.2023, the appellant filed one Bill of Entry no. 8702122
with Custom House, Mundra for clearance of imported goods, namely, 54.750
MT of Stainless-Steel Cold Rolled Coils Grade J3, along with documents, like (i)
Commercial Invoice No. KD1021 dated 21.10.2023 issued by overseas supplier
M/s. Sinoss Ever International Limited, Hong Kong (ii) Packing list (i1i) Bill of
Lading No. 025D726785 dated 24.10.2023, etc.

3.2 During the course of assessment, the appellant was issued a query
asking them inter alia to produce BIS Certificate or one time BIS exemption
certificate as per Steel and Steel Products (Quality Control Order) Order, 2020
and Circular dated 20.10.2023 issued by Ministry of Steel. As soon as the
appellant received the certificate, they attempted to upload the same and thereby
ly with the query. However, it was noticed that the Bill of Entry was purged

ence, a requirement arose to file a fresh Bill of Entry. Accordingly, the

proposed to levy charges for late presentation of Bill of Entry as provided in
Regulation 4 (3) of Bill of Entry (Electronic Integrated Declaration and Paperless

Processing) Regulations, 2018.

3.3 The appellant tendered a detailed submission bringing out the
compulsion involved in filing Bill of Entry no. 3000256 dated 12.04.2024 in
respect of goods that were already covered by Bill of Entry no. 8702122 dated
09.11.2023 (since purged) and on this basis, it was pleaded to grant waiver from
such charges, which is duly provided for in the proviso to Regulation 4 (3) to the

said Regulations.

3.4 The competent authority, i.e. Additional Commissioner brushed
aside the facts and circumstances as well as bona fides of appellant and also
without giving an opportunity of personal hearing, has rejected the request for

waiver of charges for alleged late presentation of the bill of entry. Consequently,
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the appellant was compelled to pay an amount of Rs. 13,91,531/- towards late

presentation charges without any justifiable and lawful rzasons.

3.6 The appellant has submitted that the impugned decision is passed
without granting personal hearing and hence, the same violates principles of
natural justice. The impugned decision is also a non-speaking decision
inasmuch as it has not given any consideration to the submission tendered by
the appellant, particularly, with regard to the undisputed position that the
appellant had already filed Bill of Entry No. 8702122 da-ed 09.11.2023 for the

very same goods.

8.7 The appellant submitted that when a Bill of Entry was already filed
earlier, late presentation charge is rot leviable. The appellant submitted that the
competent authority was wide discretion to waive the charges and the same is
not pegged or confined to technical glitches only. Hence, the reasoning advanced
by the Competent authority to decline the request for waiver is not in accordance

with the object and purpose of the proviso to sub-regulation (3) of Regulation (3)

of the Regulations. “E N Mo

PERSONAL HEARING: G, *i} B\
&7,

4. Personal hearing in the matter was held on 20.05.2025 whe.-r‘ei_;i'_—;‘ rod

Shri Vikas Mehta, Consultant, appeared for hearing representing the appellant..

He reiterated the submissions made in the appeal memorandum.

DISCUSSION AND FINDINGS:

S. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Customs House, Mundra and the defense put
forth by the Appellants in their appeal. The Appellant has filed the present appeal
on 06.06.2024. In the Form C.A.-1, the Appellant has mentioned date of
communication of decision of Additional Commissioner ori 26.04.2024. Hence,
the appeal has been filed within normal period of 60 days, as stipulated under
Section 128(1) of the Customs Act, 1962. The appellant has submitted a copy of
the challan No0.2048709327 dtd. 26.04.2024 towards payment of entire duty
amount and late fee/presentation charges amounting to Rs. 27,89,352/-. As the

appeal has been filed within the stipulated time-limit under Section 128(1) of the
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Customs Act, 1962 and with the mandatory pre-deposit as per Section 129E of
the said Act, it has been admitted and being taken up for disposal.

5.1 On going through the material on record, I find that following issue is to

be decided in the present appeal :

i.  Whether the impugned decision, rejecting the waiver of late presentation

charges, violates principles of natural justice.

ii. Whether late presentation charges are leviable when an earlier Bill of Entry

for the same goods was filed but subsequently purged from the system.

iii.  Whether the cbmpetent authority exercised its discretion properly under
Regulation 4(3) of the Bill of Entry (Electronic Integrated Declaration and

Paperless Processing) Regulations, 2018.

Firstly, I take up the issue whether the impugned decision, rejecting
iver of late presentation charges, violates principles of natural justice. The
pellant's contention that the impugned decision was passed without granting
a personal hearing and is a non-speaking order holds merit. Principles of natural
justice mandate that a party affected by an adverse decision must be given an
opportunity to be heard. While the decision was communicated via a letter, the
record does not indicate that a formal personal hearing was offered or conducted
before the decision to reject the waiver was made. Furthermore, the impugned
decision merely states that "no justifiable reason viz. any technical glitches... has
been found." It fails to provide detailed reasoning or address the specific points
raised by the Appellant in their letter dated 15.04.2024, particularly the crucial
point that the original Bill of Entry was purged. A non-speaking order, especially

one with significant financial implications, is generally not sustainable in law.

9.9 Now I come to the issue whether late presentation charges are
leviable when an earlier Bill of Entry for the same goods was filed but
subsequently purged from the system. This is the central point of the dispute.
Regulation 4(3) of the Bill of Entry (Electronic Integrated Declaration and
Paperless Processing) Regulations, 2018, prescribes charges for late presentation
where the Bill of Entry is not filed within the stipulated time and "the proper
officer of Customs is satisfied that there weas no sufficient cause for such delay."

However, the proviso to this sub-regulation states: "Provided that where the
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proper officer is satisfied with the reasons of delay, he may waive off the charges

referred to in the second proviso to subsection (3) of section 46 of the Customs

Act, 1962 (52 of 1962)."

5.6 The undisputed fact is that the Appellant initially filed a Bill of Entry
(No. 8702122) on 09.11.2023, well within time. The necessity to file a fresh Bill
of Entry (No. 3000256 dated 12.04.2024) arose because the original Bill of Entry
was "purged” from the system. This "purging" is a system-related issue, not an

act or omission attributable to the Appellant's negligence or deliberate delay.

i The legal maxim Lex Non Cogit ad Impossibilia (the law does not
compel a person to do that which is impossible) is directly applicable here. Once
the original Bill of Entry was purged, it became impossible for the Appellant to
proceed with it or to comply with the query related to it Filing a fresh Bill of
Entry was the only recourse available to them to clear their goods. Penalizing an

importer for a delay caused by a system anomaly, over which they had no control-..

i ; . R
would be unjust and contrary to the spirit of the law, which aims to p&Ralze ™ * \
defaults, not unavoidable circumstances. i,"}@:‘-'.fp e

) e
e L /&,
5.8 I rely on the CESTAT judgment in H. Kumar Gadecha v/s-"";" 7

-

Commissioner of Customs, Ahmedabad, 2009 (243) ELT 248 (Tri.-Ahmd.), Wi’liCh }
supports the principle that if an act was impossible to perform, no penalty should
be imposed. While that case pertained to defacement of documents, the
underlying principle of not penalizing for impossibility or circumstances beyond

control i1s relevant.

5.9 The competent authority's reasoning that "no Justifiable reason viz.
any technical glitches... has been found" is a narrow interpretation of "technical
glitches." The purging of a Bill of Entry from the systera is indeed a severe
technical issue that directly impeded the Appellant's ability to comply. To deny
waiver on such a ground is to ignore the practical realities of electronic filing and

to impose an undue burden on the importer for a fault not their own.

5.10 Now I come to the issue whether the competent authority exercised
its discretion properly under Regulation 4(3) of the Bill of Entry (Electronic
Integrated Declaration and Paperless Processing) Regulationis, 2018. The proviso
to Regulation 4(3) grants the proper officer discretion to waive the charges if

satisfied with the reasons for delay. This discretion must be exercised judiciously
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and not arbitrarily. By limiting the "reasons of delay" solely to "technical glitches"
in a restrictive sense and ignoring the fundamental issue of a purged Bill of
Entry, the competent authority has failed to exercise its discretion properly. The
purpose of such waiver provisions is to provide relief in genuine cases where the
delay is beyond the control of the party. The Appellant's situation, where a
previously filed Bill of Entry was removed from the system, clearly falls into such

a category.

5.1l The principle laid down by the Hon'ble Supreme Court in Hindustan
Steel Ltd. v/s State of Orissa, 1978 (2) ELT (J159) (S.C.), that "penalty will not
ordinarily be imposed unless the party obliged either acted deliberately in defiance
of law or was guilty of conduct contumacious or dishonest, or acted in conscious
disregard of its obligation," is also relevant. In the present case, the Appellant's
actions were not in defiance of law; rather, they were an attempt to comply after
an unforeseen system issue. Their conduct was bona fide. Therefore, the
rejection of the waiver of late presentation charges by the competent authority is

found to be arbitrary and not in consonance with the principles of natural justice

In view of the detailed discussions and findings above, I pass the

order:

() 1 hold that the impugned decision, rejecting the waiver of late
presentation charges, was passed without due consideration of the Appellant's

submissions and without proper application of discretion, thereby violating

principles of natural justice.

(ii) I further hold that the late presentation charges are not leviable in this
case, as the delay in filing the fresh Bill of Entry was caused by the purging of

the original Bill of Entry from the system, a circumstance beyond the Appellant's

control.
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7. The appeal filed by M/s. K. D. Steels is hereby allowed with consequential

relief, if any, as per law.

L/t\/
AMIT GUPTA)

Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49-70/CUS/MUN/2024-25 y iQE‘ Date: 02.06.2025

By Registered post A.D/E-Mail

To, @eanuyAT TESTED
M/s. K. D. Steels k)
A-45, Group Wazir Pur Industrial Area, w‘misuﬂﬂ{vi{;fmugm
Delhi - 110 052. Yl wEd (AR, AEHETAE.
CLSTOMS (APPEALS), AHMEDABAD

Copy to: '

/ The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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