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:79.O7.2024
:79.07.2024

ara wfut/ Passed by:- fu O*o rqf, crrt qrss
Shiv Kumar Sharma, Princlpal Commissioner

qvartndwr:

Order-In-Original No: AHM-CUSTM-OOO-PR.COMMR-33-2O24-25
dated 19.O7.2O24 in the case of M/s. Shivtek Industries Private
Limited, CH-1 & CII-2|C' GIDC, Dahej, Tehsil- Vagra, Distt-
Bharuch, Gujaret- 392130 hawing Corporate Olfice at 8O2-8O4,
Pearl Best Height U Netaji Subhash Place, Pitaapura, Delhi
110034.

1 R{ qfr (qi} * 16 vft ffi wrfr t, s+ qft]T( r+,T h ftg ft ,ry+ r<r+ # wrff {r

This copy is granted free of charge for private use of t.lle person(s) to whom
it is sent,

2. Es.ntfl t migu frt S qft w il?er ff rrft + fi-+ qrt t $-.rr trqr t6, r€r< {6 1r{
t-Er+r qfftrq qrqrfufr'tur, qtr<rqn fi-a fr {ff qRrr + G-€d qnq fr{ Ffi-dr tr erftq rtr++
tFqer(, ffcr rJ6, sdrr< rjo qri i-+m iifr-frq qlqrfu'+.@r, <Ftr tft-r, +6rrfr r+l ,

frftr< iln Sa * qr{ t, ftftm rm, ++nGrT, Br65Tirrrr-38o 0o4 + s+ft-{ €fft ilQql

2. Any person deeming himself aggrieved by this Order may appea-l against
this Order to the Customs, Excise ald Service Tax Appellate Tribunal,
Ahmedabad Bench within three months from the date of its
communication. The appeal must be addressed to the Assistant Registrar,
Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor, Bahumali
Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa, Ahmedabad -
380004.
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3. stn qfta vnq d'. ft.9.3 taft-nfiqrffsftqr sqr(fr{r {6 (wfftt) lM, 1982 *
fi-{q 3 + w ftcq (2) + EfrEs qffii artr Ewnr< ftq vrg}1 gir 3{fi-f, d qR nM t
<rfuq fr fi qrq ilfi frs srtrr + fr€a lr+d ft irq il, sq-fr S' Erfr O cM {Ttr ff qr( (s-{t
fr rq t +'q \-fi yR lqTFr( A-ft qrR$ r qftq t vsift-r qS <+<r?-q fr qn vM t qnft-fr frc
qrlqrftqr

3. The Appeal should be Iiled in Form No. C.A.3. It shall be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules,
7982. It sha.ll be filed in quadrupiicate and shall be accompanied by an
equal number of copies of ttre order appealed against fone of which at least
shall be certified copy). All supporting documents of the appeal should be
forwarded in quadruplicate.

4 ar+f, ftfit ild 6T fa-{<oT lFt q+f, } qtur< fifu{€, qRcfuii<rfuq # qrqrft daTr s€+ src
frs qr?$ + E-6-a q+q ft ri A, sc-ff fr s-f,ft I cffi dilT-{ + inqrft (s-{+ + 6c + 6c \rn
rqrFrecfttfir

4. The Appeal including the statement of facts and the grounds of appeal
shall be filed in quadruplicate and shall be accompanied by an equal
number of copies of the order appealed against (one of which at least shall
be a certilied copy.)

5. 3Tfi-q +r qr{ 3im qq-{r ffi t +r \r{ {t riftF qd fuft a-S ilrfl F-{tgI + ft-fl Br+q h
rrrqrt t rcs cffi h oiT,td tqR 6-({r qrRq qd qt 6R"it qil rqrSsr{ *;qift-d EF({I qGgr

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered
consecutively.

6. tBq +qr ge erfuftm,1962 fi Em 129 E + srfiqf h *{,id ftqifod fts f}s sm q(
frd Rrd t, +6i+ frffi S'(fi{t-d aE ff enqr t qmrft-{'{sr fi fta } r6nr+tfr -en h +rr w
teifrr rf.r grw * qftq d-<T ff il\nft nqr 116 qt{ qrw qfi-fr } sr{ h Fr?T dqn frm qqr6l

6. The prescribed fee under the provisions of Section I29A of the Customs
Act,7962 shall be paid through a crossed demand draft, in favour of the
Assistant Registrar of the Bench of tlte Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated ald the
demand draft shall be attached to the form of appeal.

7. rq a{rt$ t E-q frcr {-6, s-en qe qni i-+r+r qftfrc qrcrfu+'<qr + eJi6 + 7.5% s{i t6
uv-+r qw qrt gn-+r rr B+r< ft u:a-+r {.<+rm v6i rft6 gcrr+r * arti G-{rE t s[frr T+-dr{
+-Garffq#qr{r6-frtr

7. An appeal against this order shall lie before the Tribunal on pa5rment of
7.5o/;o of t}l.e duty demanded where duty or duty and penalty are in dispute,
or pena.lty, where penalt5r alone is in dispute".

8. qrqrfiq il6 3rfufr{c, 1870 + diltd ffid ftq q-{sR rifiq ftq rrq uri* # xfr r< srgr
qrqr{qT6,Efi-dilnffi<rQqr

8. The copy of this order attached therein should bear an appropriate court
fee stamp as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice F.No.VIII/7O-O2/Comrnr. /Oe,A/2022-23 dated
l4.O2.2O23 issued to M/s. Shivtek Industries Private Limited, CH-l & CH-
2/C, GIDC, Dahej, Tehsil- Vagra, Distt- Bhamch, Gujarat- 392130 having
Corporate Office at 8O2-8O4, Pearl Best Height II Netaji Subhash P1ace,
Pitampura, Delhi 110034 (IEC No. 0500001448) by the Comrnissioner of
Customs, Ahmedabad.
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M/s. Shtvtek Industrles Priyate Limlted (IEC No. 05O00O1448), CH-1
& CH-21C, GIDC, Dahej, Tehsil- Vagra, Distt- Bharuch, Gujarat- 392130
having Corporate Oflice at 802-804, Pearl Best Height II Netaji Subhash Place,
Pitampura Delhi 110034 (hereinafter a.lso referred to as "M/s Shivtek" or "the
Noticee' or "the Importer'' for the sake of brevity) is engaged in the import of
goods under declared trade name as "Waksol 9-11A Grade". They were
classilring t]lis product under Customs Tariff Heading No.271O199O of the
Customs Tariff Act, 1975 and paying Customs Duty accordingly.

2. Intelligence gathered by the Directorate of Revenue Intelligence,
Regional Unit, Gandhidham (hereinafter referred to as "DRI") suggested that
goods imported by some Importers declared as "Waksol 9- 1 1A Grade" under
Customs Tariff Heading No.2710 was actuaJly classifiable under Customs
Tariff Heading No.3405 and attracted higher rate of Duty. Based on the said
intelligence, live consignment of imported "Waksol 9-11A Grade" supplied by
M/s Sasol Chemical, South Africa and imported at Adani Hazira Port by one of
the Importers M/s. Shivtek Industries Private Limited, CH-l & CH-2/C, GIDC,
Dahej, Tehsil- Vagra, Distt- Bharuch, Gujarat under Bill of Entry 3979553
dated 08.O7.2019 was placed on hold after drawal of representative samples
from tlre consignment under Panchnama dated 78.07.2019 by the Oflicers of
DRI in presence of independent panchas. The copy of Panchnama dated
1a.O7.2O19 drawn at Adani Hazira Port h/t. Ltd. by the officers of DRI and
Test Report of Customs House Laboratory, Kandla [Test Memo No.03/2019-20
dated 22.07 .20 19] in respect of sample drawn under Panchnama dated
18.07 .2079 were thereafter tralsferred by DRI to Customs Commissionerate,
Ahmedabad vide Letter F.No.DRI/AZUIGRU/INT-07/KUl2Ol9 dated
13.08.2019 of the Assistant Director, DRI, Regional Unit, Gandhidham for
making further necessar5r investigation.

3. M/s. Shivtek Iiled Bill of Entry No.3979553 dated O8.07.2019 at Adani
Hazra Port for clearance of goods supplied by M/s. Sasol Chemical, South
Africa and declared the description of goods as Waksol 9-11A Grade. M/s
Shivtek classilied the said goods under Customs Tariff Heading No.27101990
and claimed benefit of Sr.No.147 of Notification No.5O/2017-Cus dated
30.O6.2OL7. The Customs Tarilf Heading No.27101990 of the Customs Tariff
Act, 1975 under which M/s. Shivtek declared the goods i.e. Waksol 9-11A
Grade is reproduced as under:-

i- Petroleum oils and oil-s obtained from bituminous mineral-s (other than crude)
and preparotions not eLsewhere specified or included, contoining bA uebht 70%

or more of petroleum oib or of oib obtained from bituminous minerak, these oiLs

bebq the basir constituents of the preparations, other than those containing
bindiesel and other thon tuaste o s:

Chapter
Head.

Descriptlon Unlt Rate of dufu

2770 79 70
Superior kerosene oii

(sKo) Kg 10%

27tO 79 20 Aviation turbine fueI Kg 1O%o

27 LO 19 -- Other:
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(ArF)
2770 t9 30 High speed diesel (HSD) Kg 10%

2710 79 40 Light diesel oil (LDO) Kg 100k

2710 t9 50 Fuel oil Kg 10%

2770 t9 60 Base oil Kg 100k

Jute batching oil artd
textile oil

Kg 10%

2VrO t9 80 Lubricating oil Kg I0o/o

27rO t9 90 Other Kg 10%

4. As discussed above, the representative sample from the consignment
imported under Bill of Entry 3979553 dated O8.O7.2019 was drawn under
Panchnama dated 18.O7.2019 at Adarri Hazira Port Rrt. Ltd. by the Officers of
DRI in presence of independent Panchas. The representative sample drawn
under Panchnama dated 18.07.2019 from t}le goods declared under Bill of
Entry No.3979553 dated 08.07.2019 was forwarded to Customs House
Laboratory, Kandla by DRI for testing vide Test Memo No.03/2019-20 dated
22.07 .2079. In the above mentioned Test Memo, the following
queries/parameters/tests were asked to be performed, to get appropriate
classification of the products:-

(i)

(ii)
What is ttre composition of Product?
Whether the product obtained by the Industrial Treatment of fats,
oils or waxes?
OiI Content (% by weight).
Whether the product is mixture of separate chemically defrned
compounds?
What is dropping point of product?
What is viscosity of product measured by rotational viscometer at a
temperature of 10 degree Celsius above dropping point?
Whether at 2O deg centigrade, tJre product is transparent or
translucent?
Whetl:er tlae product if soft or brittle at 20 degree Centigrade?
Whether the product can be drawn into threads above its melting
point?
Whether the product takes a polish when gently rubbed?
Whether the product is having wa-:ry character?
Usage of product; whether the product can be used in polishes,
cream and sirnilar preparation for footwear or leather, or
maintenance of wooden furniture, floors, or other wood work or
coach work. Scouring paste and powders and other scouring
preparation.
Any other important information about the product.
Technical opinion of laboratory regarding appropriate classification
of the product under Customs Tariff

(iii)
(i")

(v)

(vi)

(vii)

(viii)
(i*)

(x)

(xi)

(xii)

(*iii)
(*i")

5. As requested by the DRI, RU, Gandhidham, the Joint Director, Custom
House Laboratory, Kandla submitted Test Report dated 06.08.2019 in respect
of Test Memo No.O3/ 2O79-2O dated 22.07.2019 of sample drawn under
Panchnama dated 18.07.2019 ald has given the opinion in respect of
classification of goods which is discussed as under.

"The sample a.s receiyed, is in the font of cLear colorless liquid.. It is
preparation obtained bg blend.ing hgdrocarbon soluenl oil and Wax, fined used
as polishes, where in the hgdrocarbon soluenl oil used to improue consbtency
of the polbhes and utox used to inpart uater proof, wear resistance and other
properties of the polishes and such product falLs under the chapter 3405.2".
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6. The description of the Customs Tariff Heading No.34052000 is
reproduced below:-

3405 POLISHES AND CREAMS, FOR FOOTWEAR, FURNITURE, FLOORS,
COACHWORK, GLASS OR METAL, SCOURING PASTES AND POWDERS AND
SIMII.AR PREPARATIONS (WHETHER OR NOT IN THE FORM OF PAPER,
WADDING,FELT, NONWOVENS, CELLULAR PLASTICS OR CELLUI.AR
RUBBER, IMPREGNATED, COATED OR COVERED WITH SUCH
PREPARATIONS), EXCLUDING WAXES OF HEADING 3404

Chapter
Heod

Descrlption Unit Rate of dutg

3405 20 00

Polishes, crearns and
similar preparations for
the maintenance of
wooden furniture, floors
or other wood work

kg 100%

7. The Custom House Laboratory, Kandla confirmed classification of
sample of goods drawn from goods declared under Bill of Entry No.3979553
dated 08.07.2019 under Chapter 3405.2. On going through the Test Report of
sample provided by Custom House Laboratory, Kandla, it appeared that M/s.
Shivtek had wrongly classified the goods under Customs Tariff Heading
No.27101990 of the Custom Tariff Act, 1975 with the intent to evade the
paJment of Customs Duty at higher rate. Since, the said consignment, on
examination was found to be mis-classified in terms of the Custom Tariff Act,
1975, the said goods i.e. Waksol 9-11A Grade totally weighing 138.O42 MTs
(as per stock report) totally valued at Rs.65,28,O75l- imported under Bill
of Entry No.3979553 dated 08.07.2019 was detained under Detention Memo
dated 77 .09.2019 under the provisions of the Customs Act, 1962 on a
reasonable belief that the said goods were mis-classified in terms of the
Customs Tariff Act, 1975 and were liable to confiscation under the provisions
of the Customs Act, 1962. Subsequently, vide Seizure Memo dated
05.10.2019, under panchnama dated 05.10.2019, the above said goods totally
valued at Rs. 65,28,O75 l - were seized. ThereaJter, on request of tJre Importer,
the said goods were provisionally released to them on execution of Bond of full
value of goods backed by Bank cuarantee of Rs.15,OO,OOO/-.

M/s. Shivtek vide letter dated, 27 .O9.2O 19 submitted that :

Waksol 9-11 A Grade has tuLo components and is produced by SASOL

CHEMICALS, A DNISION OF SASOI SOLTIH AFRICA PfY LfD' atits Sasolburg
PLant in South Afrba and i.s fully sgnthetic originating from natural gas uia the

fi,sher-Tropsch process. These two components are:
1. N-parofjin C9-C11
2. Waksol A

Manufacturing Process.' Nahtral gas is refomwd inb sgnthesi.s gas (sgngos)

tuhich is then through a Propietary Ji.sher tropsch Process conuerted to uarious
hydrocarbons uthich are then distilled into uarbus fractions including Waksol A
and N-Poraffin C9-11. The lnter is hydrogenated to rernoue unsaturatinn and
oxAgenates. Waksol A typicolly consrlsts of a CLO-C31 mixhtre of linear and
branched. Paralfins and Oleffuns uith the highest concentrotion in the C8 tD C13
Carbon range. Waksol A has a congealing point of betueen 26 and. 32"C. The
product Waksol A b still liquid at room temperohtre. Thb product does not meet
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the requirem.ent of wax (as per European wox federation definitbn) since uax
requires the congealbq point to be greater than 40"C.

Waksol 9-11A Grade is in form of Liquid Hgdrocarbon and has Jlnsh point of
aboue 48"C and Contains Carbon chain from C8 to C3O as per Certifrcate of
qualitg of Waksol in Vessel MV Bout Fortunes whirh cam.e to us recentlA at
Hozira Port uide BL No, 2OO2/ 366815 and. Voyoge No. 2O19O3 in Julg 2019.

8.1 A statement of Shri Shiv Kumar Nenwani, Director of M/s. Shivtek
Industries Private Limited was recorded under Section 108 of the Customs
Act, 1962 on 06.02.2020 which is reproduced as r:nder:-

"Questlon No. 07 :Descrlfu ln detalls the bustness oJ IWs. Shlut€k
Industrles Hoate Llmlted and. state how you are o-ssoclatnd with the
said Conpang?
AnsutertM/ s Shiutek Industrbs Priuate Limited. k a manufactuing concern

engaged in the manufacdring of Chlorinated Paraffn, HCL and sodium
hgpochloite. We are clearing these products in both nntionaL and internatinnal
mnrket.

Qrrestlons No. O2t Please descrihe the use of lmpofted good.s declared as

'Wa,ksol 9-77 A'.
Ansluuer:.Waksol 9-11A Grade is a proued paraffinir moteial uith more thon
98o/o of paralfinic material uthich b u-sed in chlorination process for
manufacturbq of 'Chlnrinated Paraffn Wax (CP$/)' and HCL and sodium
hgpochloite are the co-products.

Qzestlons No. O3tHave gou gone through the Panchnama dated
O5.7O.2O79 draut at Adanl Hazira Port Pttt Ltd' Choryasi, Hazlra,
Surat, under the goods declaned. as uWaksol 9-77 A Grad.e", imporbd bg
gou under Blll of Entry No.3979553 dated O8.O7.2O79 and. placed. under
seizure ln vleut ol exo,mlnatlon report receiued on the representatiue
samples draun aide Po,nchna na dated 78,O7.2079?
Ansuter: I haue gone through Panchnama dated O5.1O.2O19 drau.tn at
Adani Hozira Port Put Ltd., Choryasi. Hozira, Sural under goods declnred as
"Waksol 9- 1 1 A Grade", imported under Bill of Enby No.3979553 datcd
O8.O7.2O19. I shotu full satisfottbn with the facts recorded in the panchonama
and abo agree uith the manner in which the faots Lraue been recorded therein. I
houe also gone through the Ponchnamo dated 18.O7.2O19 uide tuhich
representatiue samples of the consignment imported under aboue mentbned Bill
of Entry uas drausn and agree with the tanner in which samples utere dranun

and want to stote that the good.s seized under the said panchnomn dated
05.1O.2O19 uere relea-sed provi.sionally by t)rc competent authoritg on

fumishing the Bond for the fuL ualue of the goods and Bank Guarantee of
Rs.15,OO,O0O/ - for the differentinl Dutg.

Question no. O4t Please go through the exatrnlnatlon report d.ated.

06.08.2079 of Joint Dlrector, C\Lstom llouse La.boratory, Ko,ndla ln
respect oJ declared goods'Waksol 9-77A Grqd.e' lnportcd, und.er BiIl o;f
Entry 3979553 d.ated O8.O7.2O79 bg M/s. Shtotek Indust:ries Priuate
Llnlted, ulde ushich lt ls colnn,rrrrunlcafr,d. that sald product Jalls under
the CTH 3405.2 lnstrad oJ CTH 277O. What ls gour Comment?
Answer:-I haue gone through the examination report dated O6.O8.2019 of Joint
Director, Custom House la,boratnry, Kandla in respect of declared. goods
'Waksol 9-11A Grad.e' imported under Bill of Entry No.3979553 dated
08.07.2019, uide which it i.s commtniroted that said product falls under the
CTH 3405.2 instead of CTH 2710. In this regard, we do not accept the fmdings
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Questlon no. OSt It hq.s been seen that gou" recent hnports of sazate item
1.e., Waksol 9-77A Grad.e are belng classltled under 27729030 uthich ts
for 'Slack wax'. Whg the classlfTcation hos been changed.?
Ansuter: The cla-ssiftcatinn hos nou.t been changed bg our supplier M/s Sasol
Chemical-s, South Afrba, therefore, for a homngenous documentation we are
now filing the Bill of Entg under the sam.e CTH. I am submitting herewith a
printout of case law CLA-2 OT: RR:CTFTCMHOSOS2OAMM dated 11.O1.2O13 of
an Amerban Court wherein Paraffnt s from Fbcher Tropsch method u-thich is
commerciallg knoun as Waksol 9-11A Grade b concLuded a.s to be classifinble
in CTH 2712. Further, it b to mentbn that nout our all Bills of Entrg of Waksol 9-

1 1A Grade are being assessed prouisionallg.

a.2 Shri Shiv Kumar Nenwani, Director of M/s. Shivtek Industries Private
Limited a-lso submitted the photo copy of manufacturing process supplied by
Sasol, duly certilied by Chamber of Commerce of South Africa while recording
his statement wherein the manufacturing process was narrated as under:-

"Nafitral Gas is reformed into sgnthesis gas (sgrqas) whbh i.s in turn fed to

Fischer Tropsch (FT) sgnthesis reoctors. The manufacdtring plant runs a low'
temperature FT process usfury an Iron catalyst which conuerts the sgnga,s into
hgdrocorbons and uaten A printary seporation process separotes the sgnthesis
products into

(1)water
(2) condensates (mainly hgdrocarbons C3-C2O)
(3) reactor uax (mainlg hydrocarbons > C2O)

(4) tail ga.s (sgngo.s and C1-C3 hgdrocarbons)

Streams (1) and ft) are of no relevance b Waksol 9-11 production and are not
dbcussed further.

The condensates ore dbtilled to remaue anA uax and then hgdrogenated to

remoue un-saturation ond small amount of oxggenates present in the
conden-sate. Thi.s stream is then distilled further to produce a num.ber of
parafftnb products which includes C9-C1 1, C10-13 and C14-2O n -pa.raffin.
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and the facts mentbned in the said Test Report. The Test Report shown to me
appears to be conclusion without indicating ang basis that sample sent to them
is clo-ssifnble under CTH 34O5.2 as polishes. 'Woksol 9-11 A Grade is a mixture
of HeauA paraffinb Hgdrocarbons uhbh b liquid at room temperafrre ond
corlgealing point of it is less than 20 degree centigrad.e. As per the European
Wax Federation, for Waxes the congealing point has to be greater than 40
degree centigrade. The said product is manufactured bg Fisher Tropsch,&ocess
and the manufactuing process supplied by So.sol dulg certifted bg Chamber of
Commerce of South Afrbo. is being produced- urith this stateflLent. Further HSN
Explanatory notes of CTH 3404 clearly m.ention that uoxes produced
sgntheticallg or othentbe uith a specific example of Fi-scher Tropsch u.nxes
consisting of hydrocarbon ore excluded from CTH 34O4 and theg fall more
approprintelg under CTH 2712. Further, the products of CTH 3404 has a
dropping point aboue 40 degree centigrade, meaning therebg thot theg remain
solid upto 4O degree centigrade uhereas the dropping point of the Waksol9-11A
Grade i,s less than 20 degree centigrade and the product is obtained from a
sgnthetb route bA Fischer Tlopsch process. The product Waksol 9-11A Grade is
used for manufarturing of Chlorinated ParaJin and cannot be used in polishes
as satd in the report. Pleose aLso rekr to our letter 27.O9.2019 submitted to gour
offtce uide regbtered. post in uthich our position has been detailed and a copg of
the same i,s being produced ogain hereunder.



The hgdrocarbon>C2) stream b distilled into a number of fractions, the lbhtest
being Waksol A uthich mainlg consbts of (Oxidized Paralfins) hydrocorbons in
the C16-C22 range. As its meltitrg point b tgpiLallg 26-28 deg. C, thb product is
consi.dered a heaug panafn as it does not m.eet the European Wax Federation
deftnition of a uax uhbh requtes the melting point to be greater than 40oC.

Waksol A and C9-C11 n-paraffrn are bLended in a proprietory ratio to produce
Waksol 9-1 1A Grade whbh is a liquid at room temperahtre (2O deg. C)."

9. M/ s. Shivtek vide letter d,ated 27 .O9.2019 and Shn Shiv Kumar
Nenwani, Dkector of M/s. ShiWek in his statement dated 06.02.2020, bave
claimed that the product "Woksol 9-11A Grade" is mixture of n-paraffins and
Waksol A, uthbh is produced sgnthetballg through Fischer Tropsch process.
Furth-er, "Woksol 9-11A Grade" has arLgealing point betu.rcen 26 to 32 degree
Centigrad.e. Further, "Waksol 9-11A Grade" b liquid at room temperature and
does not meet the requtem-ent of wax, since u.nx requires congealing point to be
greater than 4O degree Centigro.de. The Joint Director, Custom House
Iaboratory, Kandla vide Test Report dated 06.08.2019 has given the opinion
regarding classification of "Waksol 9-11A Grade" that it is a preparation
obtained by blending hydrocarbon solvent, oil and wax, fined used as polishes,
wherein the hydrocarbon solvent, oil used to improve consistency of the
polishes ald wax used to impart water proof, wear resistance and other
properties of the polishes and such product falls under the chapter 3405.2.
Moreover, M/s Shivtek declared tl:e classification of "Waksol 9- 1 1A Grade"
under Customs Tarill Heading No.27101990 viz.'Petroleum oil-s ond oib
obtained from Bituminous Minerob, otLter than crude; preparatbns not
eLsewhere specified. or included-, containing Bg weight 7094 or mare of Petroleum
oib or of oils obtah.ed from Bituminous minerab, these o s beirq the basb
constituents of the preparatbn; Woste oilsz, whereas "Waksol 9-11A Grade"
imported by M/s. Shivtek is found to contain less than 70.0% oi1s, which
takes the product Waksol 9- I 1A outside the purview of Customs TariII
Heading No.2710, details of which are discussed in ttre succeeding paras.

9.1 Further, apart from M/s. Shivtek, another lirm namely M/s. KLJ
Resources Limited, Flat No. 111, 1"t Floor, P. No. 20, Sector-g, Vrindavan
Complex, Gandhidham, Kutch, Gujarat (IEC No. O2O4OL1469\ also imported
the product "Waksol 9-l1A Grade" Aom the same supplier viz. M/s. Sasol
Chemica.l, South Africa at Hazka Port under Bills of Entry No 4O35406 dated
72.07.2079 and, 4273986 d,ated 29.O7.2O 19. Both M/s. Shivtek and M/s. KIJ
Resources Limited imported the same product i.e. "Waksol 9-11A Grade" in
Bulk from the same supplier i.e. M/s. Saso1 Chemica-I, South Africa arrd in the
same vessel i.e. MT Bow Fortune, under same IGM No. i.e. 2228978 dated
O8.O7.2079 at Adani Hazira Port, Surat.

9.2 The sample of the product "Waksol 9-11A Grade" imported in same
vessel by M/s. KLJ Resources Limited was a-lso drawn along with sample of
"Waksol 9-11A Grade" imported by M/s, Shivtek under panchnama dated
78.07.2019 and were sent to the Custom House laboratory, Kandla vide Test
Memo No. O2/2O19-2O and 03/2019-20, both d,ated 22.07.2019. The Joint
Director, Custom House Laboratory, Kandla vide Test Report dated
06.08.2019 in respect of both Test Memos No.O2/2OL9-2O atd, 03 /2O19-2O,
both dated 22.07 .2079, has given the opinion regarding classification of
"Waksol 9-11A Grade" that the product falls under the chapter 3405.2" -

9.3 Further, the sample of "Waksol 9-11A Grade" imported by M/s. KLJ
Resources Limited r:nder Bill of Entry No.4273986 dated 29.07.2019 was
drawn under paachnama dated 08.08.2019 and were sent to CRCL, Vadodara
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vide Test Memo No.O2/2019-20 dated 37,12.2019. After tesling, the CRCL,
Vadodara submitted their Test Report dated O4.O2.2O2O. The report received is
reproduced hereunder:

'The somple is in the form of clear colourless liquid at ambient temp (24-
25 d.egree C) havirE foLlotuing content:

E

iE

ii{
iu)

u)

ui)

Test for instauratbn = +ue

Flash Point (PMCL) = 61 degree C
Specifrc grauitg at 23 deg C = O.777O
Di-stillation Ronge

IBP = 14O deg C
FBP = 34O deg C (85o/o dbtilled, left residual matter)

Sample at 2odeg C i.s turbid.
Droppirtg point & rotational ubcostfu at a temp of 1O deg C aboue
dropping point couLd not be ascertained for unnt of facilifu .

9.4 Since the Test Reports received and discussed above were received
without covering all the points of the Test Memos dated 22.07 .2079 and
37.72.2019, the representative sample drawn from goods imported under Bill
of Entry No.4273986 dated, 29 .O7 .2O 19 of M/s. KIJ Resources Limited under
panchnama dated 08.08.2019 was sent to the appellate testing authority, i.e.
CRCL, New Delhi vide Test Memo No.18/2019-20 dated 02.03.2020 to test
various pa-rameters.

9.5 The Joint Director (NFSG), CRCL, New Delhi vide tleir letter F.No.
27 /Cus/C-aB /2O19-2O dated 24.07 .2020 communicated re-Test Report and
point-wise report which is discussed as under:-

The sample b in the fortn of colourless oilg hquid at room temperafiire
(27'C). h i-s composed of parafftn wax and n paraffuts. It b hauing follou-ting
characteristics:-

Sr.
No.

Paranneter Values Rem.1rks

1 Density at lS'C 0.7843 gm/ml

2 %n Paraffas belout C 18 (by GC) (oil) 38.72 Iess
7Oo/o

than

3 %n Paraffus aboue C 18 (bg GC)
(Wax)

61.28 Aboue 30%

4 Dbtillatbn Choracteristics
IBP

Sok Reauery
35 ol Reauery
9oo/o Reauery
9296 Reauered

164'C
171'C
s20'c
357'C
369'C

9.6 The Joint Director (NFSG), CRCL, New Delhi linally concluded that
as per the above parameters tested, technical literature available/supplied,
the sample under reference is a mixture/preparation of paralfrn wax with n
paralfins having percentage(%) of n-paraffrns below C18 (by GC)(Oil) is 38.72
7o, hence less than 7O%o.
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10. M/s. Shivtek and M/s. KLJ Resources Lirnited, has declared the
description of imported goods as "Waksol 9-1lA Grade" and classified it under
Customs TariII Heading No.2710199O viz. Petroleum oils and oils obtained
from bituminous minerals (other than crude) and preparations not elsewhere
specified or included, containing by weight 7Oo/o or more of petroleum oils or of
oils obtained from bituminous minerals, these oils being the basic
constituents of the preparations, other thal those containing biodiesel and
other thal waste oils. However, from the Test Report and point-wise reply
submitted by the Joint Director (NFSG), CRCL, New Delhi as discussed above,
it appeared that the percentage of oil content in the sample of Waksol 9-11A
Grade imported by M/s. KLJ Resources Limited and M/s. Shivtek comes to
38.72o/o by mass, which was lesser than the basic requirement of classilication
of a product under Chapter heading 27lO of the Customs Tariff Act, 1975 i.e.
7oo/o by weight. Therefore the product, "WAI(SOL 9- I I A" does not fall under
Chapter 2710, i.e. from 271072 to 27 IO99OO, of "Petroleum oils and oils
obtained from Bituminous Minerals, other than crude; preparatlons not
elsewhere specified or included, containing by weight 7Oo/o or more of
Petroleum oils or of oils obtained from Bihrminous minera-ls, these oils being
the basic constituents of the preparation; Waste oils', as the sample
containing oils less than 70.OVo.

11. From tlee va:-ious facts artd evidences as discussed in the foregoing
paras, it appeared that M/s. Shivtek Industries hivate Limited, Bharuch,
Gujarat is holding IEC No. (IEC No. 0500001448) issued by the DGFT and
having Corporate Ofiice at 802-804, Pearl Best Height II, Netaji Subhash
Place, Pitampura, Delhi 110034 and was engaged in import of goods declared
as "Waksol 9-11A Grade". M/s Shivtek has declared generic description of
Wal<sol 9-11A Grade in the Bills of Entry frled during the period 28.03.2018 to
72.07 .2079 as "Wakso1 9- I 1A Grade Bulk" and classified under Customs
Tariff Heading No. 27101990 of the Customs Tariff Act, 1975.

11,1 In view of the discussions in the a-foresaid paras, it appeared that the
Heading 27.70 of Chapter 27 of lhe Customs Tariff Act, 1975, covers the
Petroleum Oils and oils obtained from bituminous minerals, other than crude;
preparations not elsewhere specilied or included, containing by weight 70% or
more of petroleum oils or of oils obtained from bituminous minerals, these oils
being the basic constituents of the preparations, waste oils. Whereas as per the
HSN Chapter Notes, tJ-e Heading 27.10 does not include: (a) Preparations
containing less than 70% by weight of petroleum oils or of oils obtained from
bituminous minerals, for example textiles greasing or oiling preparations ald
other lubricating preparations of heading 34.03 and hydraulic bra-ke fluids of
heading 38.19. (b)

LL.2 In view of the discussions in aforesaid paras, it appeared that the
percentage of oil content was the main factor to decide classification of
particular goods under Heading 27.1O. In the instant case, the oil content was
not available in the Certilicate of Quality which was submitted in e-sanchit.
The downloaded image of Certificate of Quality submitted by M/s. Shivtek is
produced here-under, whereas, by classiffing the product under Customs
Tariff Heading No. 27101990, M/s. Shivtek declared oil content as TOyo or
more.
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11.3 [e view of the above discussions, it appeared that in order to ascertain
the specifications / properties of imported goods, viz., Wal<sol 9-11A Grade,
testing of representative samples drawn was done by Central Excise & Customs
laboratories. The Test Report of CRCL, Delhi dated 24.07.2020 revealed that
the percentage of oil content was 38.72o/o by mass which was lesser than the
basic requirement of classification ofa product under Chapter heading 2770 of
Customs Tariff Act, 7975 i.e. 7OV" by weight. However, M/s. KLJ Resources
Limited had classilied Waksol 9-11A Grade under Customs Tadff Heading No.
27lOl99O of the Customs Tariff Act, 1975. Thus, M/s. KLJ Resources Limited
mis-declared the content of oil as 7Oo/o or more to fuliill the criteria to classifu
Waksol 9-11A Grade under Customs Tariff Heading No.27101990 of the
Customs Tariff Act, 1975 and classified Waksol 9-11A Grade under said
Customs Tariff Heading No.27101990 of the Customs Tariff Act, 1975.

aSrM tloo

0! run lor905;10
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CARBON DISTRISUTION:
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11.4 Further, the Joint Director, Custom House laboratory, Kandla has
opined in respect of sample of Waksol 9-11A Grade [Test Memo No. 03/20i9-
20 dated 22.O7.2OL91 vide Test Report that " the sompLe o.s receiued i-s in the

form of clear colorLess liquid. It is a preparation obtained bg blending
hgdrocarbon soluenl oil and Wox" fned u.sed as polishes, where in the
hgdrocarbon solvent, oiL used ta improue ansi.stencg of the poli,shes and wax
used tn impart uater proof, utear resistonce and other properties of the polishes
and such product falLs under the chapter 3405.2". Thus, it is evident from the
Test Report ald opinion given by the Joint Director, Custom House
Laboratory, Kandla on sample of Waksol 9-11A Grade that Waksol 9-11A
Grade is a preparation obtained by blending hydrocarbon solvent, oi1 and wax,
fined used as polishes to impart water proof, weal resistalce and other
properties of the polishes and such product is appropriately classifiable under
Customs Tariff Heading No.3405 of the Customs Tariff Act, 1962.

11.5 In view of the above, it appeared that, the Heading No.34.05 of the
Customs Tariff Act, 1975, covered "Polishes and creams, for footwear,
fumiture, floors, Coachwork, Glass or Metal, Scouring pastes and powders
ald similar preparations (whether or not in the form of paper, wadding, fe1t,

nonwovens, cellula-r plastics or cellular rubber, impregnated, coated or covered
with such preparations), excluding waxes of Heading No. 34.04". The General
HSN explanatory notes to Heading No.34.05 clarifies that this heading covers
polishes ald creams for footwear, fumiture, floors, coachwork, glass or metal
(silverware, copper etc.) and prepared pastes or powders for scouring cooking
Utensils, sinks, tiles, stoves, etc. and similar preparations such as polishes
a;rd creams for leather. The heading also includes polishes preparations with
preservative properties. These preparations may have a basis ofwax, abrasives
or other substances.

12. In view of tJ:e discussions in aforesaid paras, it appeared ttrat, on
specific intelligence of mis-classifrcation, lve consignment of imported "Waksol
9-11A Grade" supplied by M/s. Sasol Chemical, South Africa and imported at
Adali Hazira Port by M/s.Shivtek r:nder Bill of Entry No. 3979553 dated
O8.O7.2O19 was placed on hold aJter drawal of representative sarnples from
the consignment under Panchnama dated 18.07.2019 drawn at Adani Hazira
Port Rrt. Ltd. The sample drawn from goods of Bill of Entry No.3979553 dated
O8.O7.2O19 was sent for examination to Custom House Laboratory, Kand1a

under Test Memo No. O3/2O19 d,ated, 22.07.2O 19. The Joint Director, Custom
House Laboratory, Kandla vide Test Report dated 06.08.2019 confirmed that
M/s.Shivtek had misclassified the goods declared as "Waksol 9-114 Grade"
under Customs Tariff Heading No.27101990 instead of Customs Tariff
Heading No.34052000, therefore the said imported goods i.e. Waksol 9- 1 1A

Grade totally weighing 138.042 MT totally valued at Rs. 65,28,075/-imported
under BiIl of Entry No. 3979553 dated 08.07.2019 was placed under detention
vide Detention Memo dated 77.O9.2O19 under the provisions of the Customs
Act, 7962 on a reasonable belief that the said Goods were mis-classified in
terms of the Customs Tariff Act with intent to evade pa5rment of Customs Duty
at higher rate and were liable to confiscation under the provisions of the
Customs Act, 1962. The said detained goods were seized vide Seizure Memo
dated 05.10.2019. Thereafter, tie said seized goods were provisionally
released to M/s. Shivtek by the competent authority on execution of Bond for
full va-lue of goods arrd Bank Guarantee of differential Dut5r of Rs.15,OO,OOO/-
. Against the Warehouse Bill of Entry No.3979553 dated 08.07.2019, Bills of
Entry No.4028982 dated t7.O7.2Ot9, 4O29OO5 dated 1 t.O7.2019 atd
4038175 dated 72.07.2O 19 were filed.
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13. In view of the above discussions, it appeared that as per supplier-
manufacturer M/s. Sasol, South Africa, "Waksol 9-11A Grade" was a blend
comprising of Waksol A and C9-C11 in a proprietary ratio arrd it was liquid at
20 Deg C. Whereas, M/s. Sasol explained the manufacturing process of
Waksol A as under:-

"Natural Go.s is reformed into synthesis gos (sgngas) uhbh is in turn fed to
Fischer Tropsch (FT) sgnthesis reactors. The monufachtrbq plant runs a bu>
temperature FT process using an lron cata.lgst uthich conuerts the syngo,s into
hgdrocarbons and u.nter. A pimory separation process separates the synthesi-s
products into

(1) water
(2) condensates (nuinlA hydrocarbons C3-C2O)
(3) reactor uax (mainlg hgdrocarbons > C2O)

ft) tail go-s (syngas and. C1-C3 hgdrocarbons)

Streams (1) and ft) are of no relpuance to Waksol 9-11 production and are not
discussed further.

The cond.etcates are di,stilled to remoue anA wax and then hgdrogenated to
remoue unsafilratbn and. small amount of oxygenates present in the
cond,ensote. Thi-s stream is then distilled lurther b produce a num.ber of
paraffinb products uthich includes C9-C I 1, C 1O- 13 and C14-2O n -paraffin.

The hgdrocarbon>C2o streom is distilled into a number of fracttons, the lightest
being Waksol A u.rhich mainlg consists of (Oxidized Parafftns) hydrocarbons in
the C16-C22 range. As its melting point is fupballg 26-28 deg. C, this product is
consi.d.ered a heaug parraftn as it does not naet the European Wax Federatbn
d-efmition of a uox uthich requbes the melting point to be greater than 4OoC.

Waksol A and. C9-C11 n-paraffrn are blended in a proprietary ratio to produce
Waksol 9- 1 1A Grade u-thbh is a liquid, at room temperahne (2O deg. C)."

13.1 In view of the discussions in the above paras, it appeared that, the
product Waksol 9- 1 1A Grade was admittedly used in malufacturing of
Chlorinated Paralfin as informed by Shri Shiv Kumar Nenwani, Director of
M/s Shivtek Industries Private Limited. The literature of product Waksol 9-
11A Grade provided by the supplier manufacturer states that the Waksol 9-
1 1A Grade is produced by blending Waksol A and C9-C 1 1 ParaIlin in
proprietary ratio. T?re General note to HSN for Ch. 34 states that this Chapter
covers products mainly obtained by the industria-l treatment of fats, oils or
waxes (e.g. soap, certain lubricating preparations, prepared waxes, certain
polishing or scouring preparations, candles). It a.lso includes certain artifrcia.l
products e.g. surface-active agents, surface active preparations arld artificia-1
waJ(es.
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13.2 In view of the discussions in the aforesaid paras, it appeared that, the
Heading No. 34.O5 of the Customs Tariff, covers "Polishes and crearns, for
footwear, furniture, floors, Coachwork, G1ass or Metal, Scouring pastes and
powders and similar preparations (whether or not in the form of paper,
wadding, felt, nonwovens, cellular plastics or cellular rubber, impregnated,
coated or covered with such preparations), excluding waxes of heading no.
34.O4". The General HSN explanatory notes to Heading No.34.05 clarifies t}tat
this Heading covers polishes and creams for footwear, furniture, floors,
coachwork, glass or metal (silverw€ue, copper etc.) and prepared pastes or
powders for scouring cooking Utensils, sinks, tiles, stoves, etc. arrd similar



preparations such as polishes and creams for leather. The Heading also
includes polishes preparations with preservative properties. These
preparations may have a basis of wax, abrasives or other substances.

13.3 In view of the above discussions, it appeared that from the above

pa.rameters of ascertaining classilication of any product under Chapter 34,
Heading 34.05, manufacturing process of Waksol 9- I 1A Grade, their end uses
as confirmed by the Director of the Importer, it appeared that the products viz.
Waksol 9-11A Grade were classifi.able under Customs TariII Heading No.

34.05. In order to confirm the classification of the said products, sample was
sent to Custom House Laboratory, Kandla, CRCL, Vadodara and CRCL, Delhi.
The Joint Director, Custom House laboratory, Kandla oplned that "The

sample os receiled is in the form of clear cobrless liquid.. It is preparatbn
obtoined by blendbq hgdrocarbon soluent, oil and Wax, fned used as polishes,
where in the hgdrocarbon soluenl oil u.sed- b improue consi.stency of the
polishes and u..tox used to impart uater proof, wear resktance and. other
properties of the poli.shes and such product fd)s unler the chapter 3405.2.

13.4 From the facts mentioned in the foregoing Paras, it appeared that the
classification declared in the Warehouse Bills of Entry ald corresponding Ex-
Bond Bills of Entr5z was not correct as t.I:e goods had been mis-classified.

L4. In view of the above discussions, it appeared that the classifrcation of the
goods in question, at the time of filing Bill of Entry ald other relevant documents
frled during import was not correct, as was required from them under Section
a6$l of the Customs Act, 1962 read with Section 1 1 of the Foreigrr Trade
(Development and Regulation) Act,1992 and Rules 1 1 & 14 of the Foreign
Trade(Regulation) Rules, 1993. The facts and evidences suggested that M/s.
Shivtek had failed to furnish correct classilication of the goods il question. The
Test Report of sample given by Custom House Laboratory, Kandla ciearly
indicated that the goods viz. Waksol 9-11A Grade appeared to be aptly
classiliable under Customs Tariff Heading No.34052000 instead of Customs
Tariff Heading No.27101990. It further appeared that the classilication of tle
goods in question was done under Customs TariII Heading No.27101990 by M/s.
Shivtek with intent to evade paJrment of Customs Duties as the Duty rate under
Customs Tariff Heading No.3405 was higher than that under Customs Tariff
Heading No.2710. It, thus, appeared that the subject goods were liable to be

classilied in the residual entry of the said Heading at 34052000 and tlle
classification of such products done by M/s. Shivtek under Customs Tariff
Heading No.27101990 was liable to be rejected.

15. In view of the above discussions, it appeared that M/s. Shivtek
imported Waksol 9-l1A Grade and discharged the Customs Duty liability by
mis-classifying the said product r:lder Customs TariII Heading No.27101990
during the period covered under ttris Show Cause Notice i.e. from 28.03.2018
to 72.07.2079 as detailed in enclosed Annexure-A. Whereas, the Test Reports
dated 06.08.2019 of Custom House Laboratory, Kandla arrd CRCL Delhi dated
24.07.2O2O clearly showed that the subject goods were wax preparations and
oil content was Iess than 7O%o, hence they were not classifiable under
Customs Tariff Heading No.27101990 and were appropriately classiliable
under Customs Tariff Heading No.3405, where under the rate of Customs
Duty was higher as compared to that under Customs Tariff Heading
No.27101990. However, M/s. Shivtek had knowingly classified the subject
goods under Customs Tariff Heading No.27101990 of the Customs Tariff Act,
1975. M/s. Shivtek was well aware about the implication of higher Duties on
the said imported goods and they had knowingly and deliberately mis-
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classilied the imported goods under Customs Tariff Heading No.27101990
with intent to evade the dillerential Customs Du!r.

16. In view of the above discussions, it appeared that by the aJoresaid acts
of willfir.l mis statement and suppression of facts, M/s. Shivtek had short-paid
the applicable Customs Duty and other allied Duties/Taxes by way of
deliberate mis-representation, willful mis-statement and suppression of facts
in order to evade the differentia.l Duty leading to Revenue Loss to the
Government Exchequer. Hence, the provisions of Section 28(4) of the Customs
Act, 1962 for invoking extended period to demand the evaded Dut5r is clearly
attracted in this case. The differential Duties on imports are liable to be
demanded and recovered from them under Section 28(41 of the Customs Act,
1962 along with applicable interest under Section 28AA of the Customs Act,
1962. T'hey have mis-declared the imported goods with respect to their
classification and therefore, the goods imported by them are also liable to
confiscation under Section I 1 1(m) of tlle Customs Act, 1962. The
importer/any person, who, in relation to any goods, does or omits to do any
act which act or omission would render such goods liable to confiscation
under section 111, or abets the doing or omission of such arr act, is liable to
penalty r:nder Section 1 12(a) of tl:e Customs Act, 1962. M/s. Shivtek is thus
liable to penalty under Section 112(a) of the Customs Act, 1962. M/s. Shivtek
was involved in carrying, removing, depositing, selling and dealing with the
subject goods which were liable to confiscation under Section 111 of the
Customs Act, 7962. This commission and omission on the part of M/s.
Shivtek, makes t}rem liable to penalty under Section 112 (b) of the Customs
Act, 7962 too. Further, since the subject amount of Duty was evaded by M/s.
Shivtek by way of suppression of facts and willful mis-statement, t.I:ey were
also liable to pena-lty under Section 114A of the Customs Act, 7962.

L7. In view of the discussions in aforesaid paras, it appeared that M/s.
Shivtek had intentionally adopted mis-classification of imported product
under Customs Tariff Heading No.271O in place of correct Customs Tariff
Heading No.34O5 as the goods classifrable under Customs Tariff Heading
No.3405 were attracting a higher rate of Customs Duty. M/s. Shivtek
knowingly suppressed the fact that the imported products were containing oil
content of less than 70% by weight and mis-declared classification of the
product under Customs Tar f Heading No.2710. This fact shows that instead
of classifying the imported goods on merit, they had intentionally resorted to
mis-classification for avoiding their higher Duty liability that would have
accrued to them if they had correctly classified the same. From the above

discussed facts, it appeared that M/s. Shivtek were aware of the composition
and properties of the said imported products. By suppressing this material
fact, they managed to misclassify the subject imported products under
Customs Tariff Heading No.271O and evaded appropriate Customs Duty
against the goods imported by them vide various Bills of Entry as detailed in
Alnexure-A attached to the Show Cause Notice. The Duty involved in such
Bills of Entry has been short paid by way of deliberate mis-representation,
suppression of facts and willful mis-statement on the part of M/s. Shivtek.
M/s. Shivtek have short paid Customs Duty amounting to Rs.64'85'9251' for
the period 2a.O3.2O78 to 12.07.2019 as detailed in Annexure-A attached to
the Show Cause Notice by misclassifying the same under Customs Tariff
Heading No.2710. Therefore, the said amount of Rs.64'85,925/' is liable to be

demanded and recovered from M/s. Shivtek in terms of Section 28(4) of the
Customs Act, 1962 by invoking the extended period of five years along with
applicable interest under Section 28AA ofthe Customs Act, L962.
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18. In view of the facts discussed in the foregoing pErras and material
evidences available on record, it appeared that M/s. Shivtek had imported
2,067 MTs of Waksol 9-11A Grade (as per Out Turn Summary), totally valued
at Rs.9,99,37,216l- during the period from 28.03.2018 to 12.07.2019 altd
discharged the Customs Duty liability by mis-classi-Sing the said product
under Customs Taritr Heading No.2710199O and contravened the provisions of
Section a6$) of the Customs Act,L962 read with Section 1 1 of the Foreign
Trade (Development and Regulation) Act,l992 and Rules 11 & 14 of the
Foreign Trade(Regulation) Rules, 1993 in as much as tJ:rey had intentionally
mis-classified the goods imported i.e. "Waksol 9-l1A Grade' by suppressing
the actua-l description of the goods at tJ:e time of filing declarations, seeking
clearance at the time of the importation of the goods. Out of the said goods,
goods totally weighing 138.042 MTs totally va-lued at Rs. 65,28,075/-,
imported under Bill of Entry No. 3979553 dated 08.07.2O19 were detained on
77.O9.2O19 and were seized on 05.10.2019, being Iiable for confiscation under
Section 1 1 I (m) of Customs Act, 1962 and were subsequently released
provisionally by tJ e competent authority. Further, balance goods weighing
1,924.6 Mts totally valued at R4.9,34,O9,141/- which were not avarlable for
seizure have also been imported in contravention of the provisions of Section
a6$l of the Customs Act, 1962. For these contraventions and violations, the
total goods fall under the ambit of smuggled goods witlin the meaning of
Section 2(39) of the Customs Act, 7962 alrd hence goods tota-Ily weighing
2,067 MTs totally valued at Rs. 9,99,37,2L61- appeared to be liable for
confiscation under the provisions of Section 1 1 1(m) of the Customs Act, 7962
in as much as tJley misclassified the goods to evade differential Customs Duty
for which M/s. ShiWek is liable for penalty under Section 1 12(a) of the said
Act for such acts of contravention.

19. Role aad culpability of Shrl Shiv Kumar Nenwani, Director of M/s.
Shivtek Industries Private Llmited.:-The Custom House Laboratory, Kandla
has specifically reported that "The sample as receiued. is in the form of clcar
colorless liquid. It is preparation obtained bg blending hydrocarbon soluenl oil
and u,tax, fned used as polishes, uhere in the hydrocarbon soluenl oil used to
improue consistency of the poli-shes and wax used to impart uoter proof, uear
resistance and other properties of the polbhes and such product falLs under the
chapter 34O5.2" and the CRCL, Delhi has specifically reported that the subject
imported products were containing oil content less than 7Oo/o. For deciding
the classification ulder Customs Tariff Heading No.2710, the oi1 content
should be more than 7O%o by weight ald these facts were known to Shri Shiv
Kumar Nenwani, Director of M/s. Shivtek Industries Private Limited, so he
has mis-declared the goods Waksol 9-11A Grade to classify it under Customs
Tariff Heading No.2710. Thus, it appeared that a-lthough the imported
products, viz., Waksol 9-11A Grade were not classiliable under Customs Tariff
Heading No.271O, M/s. Shivtek classified the said products under Customs
Tariff Heading No.2710 s/ith intent to evade the pa5rment of appropriate
Customs Dut5r. The end use of product Waksol 9- 1 1A Grade, its properlies
and Chapter Notes/parameters for classification under Customs Tariff
Heading No.3405, were clearly indicating that these products were classifiable
under Customs Tariff Heading No.3405. Whereas, M/s. Shivtek deliberately
mis-classified the said products under Customs Tariff Heading No.2710
instead of appropnate Customs Tariff Heading No. i.e. 3405 to evade the
Customs Duties. Shri Shiv Kumar Nenwani, Director of M/s. Shivtek
Industries Private Limited was fully aware of the facts and it appeared that he
had knowingly indulged himself in the evasion by way of mis-declaration and
misclassification. Thus, he was involved in carrying, removing, depositing,
selling ald dealing with the subject goods which he lorew were liable to
confiscation under Section 111(m) of Customs Act, 1962. By making mis-
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declaration ald mis-classi-Sing their goods in Customs documents and
influencing M/s. Sasol for the purpose of evasion of Duty tJ:ey have caused to
be made, signed or used, declaration/ statement /document which was false or
incorrect in material particulars, m the transaction of business for the
purposes of this Act and hence Shri Shiv Kumar Nenwani, Director of M/s.
Shivtek Industries Private Limited has rendered himself liable to penalty under
the provisions of Sections 112(a) and 112(b) of the Customs Act, 1962.

20. Therefore, a Show Cause Notice F.No.VIII/ 10-02/Corr,rr,r./O&A/2022-
23 dated 74.02.2023 was issued to M/s. Shivtek Industrles Private
Limited, CH-1 & CH-2/C, GIDC, Dalej, Tehsil- Vagra, Distt- Bharuch,
Gujarat- 392130 having Corporate Office at 802-804, Pearl Best Height II
Netaji Subhash Place, Pitampura, Delhi 110034 (IEC No. 05o0001aa8) calling
upon them to show cause in writing to the Commissioner of Customs,
Ahmedabad having his oilice at l"t floor, Customs House, Nr Akashwani
Bhaval, Navrangpura, Ahmedabad, Gujarat as to why:-

(r) the classification of imported goods i.e. "Waksol 9- 1 1A Grade"
having totai Quantity 2,067 MTs, totally valued at Rs.9,99,37 ,2L6 | -

{Rupees Nine Crores Niaety Nlne Lakhs Thirty Seven Thousa:rd
Tbo Huadred etrd Sixteen Onlyl covered under Bil1s of Entry as
detailed in Annexure-A to the Show Cause Notice and classified
under Customs Tariff Heading No.2710199O, should not be rejected
and why the same should not be re-classified under Customs Tariff
Heading No.34052000 of the Customs Tariff Act, 1975;

(ii) the differentia-l Duty amount aggregating Rs.64,85,925/- (Rupees
Sixty Four Lekhs Etghty Five Thousand Nine Huadred and
fVenty Five Only) for the period from 28.O3.2018 to 12.07.2079
payable on import of Waksol 9- 1 1A Grade valued at
Rs.9,99,37,216l- lRupees Niae Crores Niaety Nine Lakhs Thirty
Seven Thousaad IVo Huudred etrd Sixteea Oalyl, as detailed in
Annexure-A attached to the Show Cause Notice, should not be
demanded and recovered from them under Secfion 28(4) of the
Customs Act, 1962, why the Bond executed by them should not be
enforced and why the Bank Guarantee of Rs.15,OO,OOO/-lRupees
Flfteen Lalrhs onlyl furnished for differential Duty, should not be
encashed aIrd appropriated against the demand;

(iiil interest at the applicable rate should not be recovered from them on
the said dillerential Customs Duty as mentioned at (ii) above under
Section 28AA of the Customs Act,l962;

(iv) the goods viz. Waksol 9-11A Grade weighing 2,O67 MTs, totally
va.lued at R:s.9,99,37,216l- (Rupees Nine Crores Ninety Nine
Lakhs Thirty Seven Thousand TVo Hundred and Sixteea Onlyl
should not be coniiscated under the provisions of Section 111(m) of
tlre Customs Act, 1962. Since the sarne are not physically available
for confiscation and also the seized goods were released to M/s.
Shivtek on execution of Bond and Bank Guarantee, why fine in lieu
of confiscation should not be imposed upon tlem under Section 125
of the Customs Act, 7962;

penalty should not be imposed on them separately under Sections
112 (a) & (b) and 114A of the Customs Act, 1962.

(v)
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22, Submissioas: M/s. Shiwek Industries Private Lirnited and its Director
Shri Shivkumar Nenwani vide their letter dated 06.06.2024 submitted their
defence reply wherein they interaJia stated as under:

22.1 That their Company is a Private Limited Company in to manufacture of
Chlorinated ParaIIin (CP) falling under Chapter 38 of the Customs Tariff Act,
1975; that one of the raw materials required for manufacture of CP is Waksol
9-l1A Grade' which is imported from M/s. Sasol Chemical, South Africa;
Waksol is a combination of hydrocarbons and para.ffin material; that they have
been importing the said item under CTH 27 7O799O for more than 20 years
and when t}te supplier changed the classification to CTH 27l2,they declared
t}te same under the said hearing and liled a bill of entry No. 3979553
dt.8.7.2019 for clearance of the subject consignment from customs claiming
partial exemption from BCD vide Notification No.50/2017-Cus dt.30.6.2017 as
amended (sl.no.147) for the said sub-heading.; that both the headings attract
the concessional rate of duty.

22.2 They use the imported Waksol 9- 1 1A only for manufacture of
Chlorinated ParaIlin (CP); that they are manufacturers of various grades of
Chlorinated Paralfin for use in plastic alrd other industries, depending on
usage of the product in dillerent applications; that CP of various grades var5r

in respect of their thermal stability, viscosity, refractive index, colour etc.,;
that the CP is manufactured by chlorination of liquid paralhn fWaksol etc.,)
and adding OleIins ald other materials in tJre process. There are a number of
PVC formulations malufactured from Chlorinated ParaJfin and Olefins; that
some end products require mechzrnical strength in end product, some require
shining, some require electrical resistance, some require durability, some
flame retardancy and some chemical resistance; that based on the
requirement of end products, various chains of caJbon of paralfin and olefins
are blended. Production flowchart of the CP is filed herewith.

22.3 That they do not use the imported Waksol for manufacture of any other
product but only for manufacture of CP and it cannot be used for any other
purpose since it is specifically manufactured for the intended use of
manufacture of CP; that they have accordingly used entire quantity of
imported Waksol for manufacture of CP; that the Chartered Accountant on
due verilication of tJ e records of both the manufacturing plants certified that
the entire Wakso1 Material imported by them was used for the manufacture of
chlorinated parallin only;

22.4 That they import Paralfins and Olefins in bulk in ships and transport
them into the factory in tankers and unloaded into different storage tanks;
that they have 10 tanks wherein imported ParaIlin oiI of various grades
(Waksol etc.,) and Chlorin are stored and 2 tanks wherein these products
a,1ong with other items are blended; tlat once CP of a particular grade is
plalned for production, the paralfin oi1 and chlorin are pumped into the
blending tanks for blending; that the blended material is magrreticaJly frltered
to remove MS rust and after dust is removed in mechalical filters for long
tirnes in two blending tanks with magnetic filters a-nd mechanica.l hlters with

2L. Vide the aforementioned Show Cause Notice, Shri Shiv Kumar
Neawani, Director of M/s. Shivtek Industries Private Limited was ca-lled

upon to show cause, in writing, to the Commissioner of Customs, Ahmedabad
having his OIEce at lst Floor, Customs House, Nr Akashwani Bhaval,
Nawargpura, Ahmedabad with respect to contraventions pertaining to Bills of
Entr5r referred to in Annexure- A, as to why penalty shou-1d not be imposed
upon him separately under tie provisions Sections 112(a) and 112(b) of the
Customs Act, 7962 for his role as mentioned in paras supra.
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22,5 Waksol 9-11A: That Waksol is manufactured out of natural gas and not
petroleum oils, by dis t'lling the contents obtained in the Fischer Tropsch
Process to recover Wax; that the hydrocarbons i.e., parallins obtained in the
process are further distilled into a number of fractions, the least being Waksol.
Detailed write-up on Waksol 9-11A and why it is not used ald not useful as
Polish or for manufacture of Polishes and also elaborated in the original order
in para 8.2. Sarne is explained below for ready reference:

Natural Gas is reformed into synthetic gas (sgngas) uhich i,s then
through o proprietary Fisher Tropsch Process reactor. The manufacfitring
plant runs on a lou temperature FT process using on lron catalyi-st tuhbh
conuerts the sAngos into hgdrocarbons and water. A pimnry separation
process separates the sgnthesis products into (a) uater (b) condensates
(mainlg hydrocarbons C3-C20) (c) reactor uax (mainlA hgdrocarbons
C>2O) ond. (d) tail gas (syngas and C1-C3 hydrocarbons.

Waksol A typicallg consists of a CIO-C3O mixture of linear and
branched paraffaLs and oLeffuTs with the highest concentration in the C8
to C13 carbon range. Waksol A ha-s a congealing point of betueen 26 and
32 degree C. It is liquid. at room temperature. It b not regarded as u)ax a-s

cbnfied bg the European Wox Federatian since was requires the
congealbg point tD be greater thon 40 degree.

The hgd.rocarbon >2O stream is dbtillad into a number of fractions,
the lightest being Wak-sol A tuhich mainly consists of Oxid.ized Paraffns
hydrocarbons in the range of C16-C22. As its melting point i.s typically
26-28 degree C, thb product is considered a heaug paraffin a.s it does not
meet the European Wax Federation deftnitbn of a uox tuhbh requtes the
meLtittg point to be greater than 4O degree C.

Waksol A and C9-C11 n-parafJin are blended in a proprbtary ratio
to produce Waksol 9-1 1A Grade uhich is a liquid at room temperature.

22.7 Waksol 9- 1 1A cannot be used as Polish or even as raw material for
manufacture of Polish for the following reasons:

(a) Waksol and Polishes are different in both chemical and physical
properties and distinguishable.

(b) The products of CTH 3405 are dispersed or dissolved i.e.,
impregnated with sprits of turpentine or emulsified in an aqueous
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circulating pumps, the blended materia-l is issued for production for each of
particular application; that it is clear from the above that the Waksol material
imported by their company was used by them as a raw material for
manufacture of Chlorinated paralfrn which is sold again as a raw material for
manufacture of goods in various industries.

The condensates are distilled to rernnue anA wox and then
hgdrogenated. to rernaue unsafrtration ond smalL onlount of orygenates
present in the condensate. This stream b then distilled further to produce
a number of paraffnb products u-thich includes C9-C11, ClO-13 and
C14-20 n-paraffrn.

22,6 C9-Cl7 n-paraIfin can be used in various applications including
manufacture of Chlorinated Paralhn, Cleaning Agents, Polishes etc., but
Wal<sol 9-11A which is the blend of Waksol A and C9-C11 can only be used
for manufacture of Chlorinated ParaIfin. Diflierent grades of paralfins ald their
applications are discussed in para 28.10 of the original order.



medium whereas the Waksol neither disperses nor dissolves in
liquid medium.

(c) Waksol A has congealing point of 23 to 32 Degree Centigrade and is
a wax oil which cannot be solidified in slabs, pastilles like waxes at
room temperature.

22.8 T\at the classification of the imported item Wasksol 9-114 as Polish for
the simple reason tl:rat the Chemical Examiner has opined the said item as
Polish and also suggested its classification under CTH 3405.2 is illegal and
improper;

22.LO That actual uaage of the product: Waksol 9- I 1A is used by us only for
manufacture of Chlorinated Parallin and not used as Polish or a raw material
for maaufacture of Polish. Even the CP manufactured by us is not a raw
material for manufacture of Polishes; t.lat the Waksol 9-1lA is not technically
possible to be used as polish and even as a raw material for the manufacture
of polish; that Polishes have emulsifiers, propellaat of short chain
hydrocarbon like C2-C6 but Waksol 9-l1A has a chain above C9-C30; ttrat
Polishes have gross fragrance, preservations but no such characteristic with
Waksol 9- 1 1A. Waksol 9- f 1A is more costly than raw material of polishes
hence commercially not viable even as raw material for polishes as can be
seen from the detailed wfite-up Iiled herewith; that even the CRCL, New Delhi
in its report dt.24.O7.2O2O in response to request dt.O2.O3.2O2O of Customs
asking whetJ:er "(x) Whether the product takes a polish when gently rubbed?",
the CRCL answered that "(x). No, it is in liquid form." ; that since the imported
material is not used as polish as mentioned by the Chemica.l Examiner in his
report and the impugrred show cause notice has not brought any evidence
even remotely suggesting that it is used as polish or as raw material for polish,
and since the impugned notice is issued on this only ground, further
proceedings in this regard are to be dropped.

22.11 Classifrcatlon under CTH 34OS ls wrong: That the classification of
Waksol which is a para-ffin material is under CTH 34052000 as 'polish' is
incorrect as it is al industrial raw material whereas polish mentioned in CTH
3405 is a consumer item which may be sold in retail packets as per the
explaaatory notes to CTH 3405; that it is thus clear that CTH 3405 covers
polishes which are directly applied for polishing and also put up for retail sa.le

for use for household or industrial purposes. Waksol imported by us is not
used as polish either in domestic or industrial applications.

22.12 Cottect classilication is CTH 27lO oo.lyz That the classification of
Waksol under CTH 2710 is denied by the department on the ground that it
does not contain more than 7O%o of the oil content as per the entry in the
heading; that the said contention is wrong; that the classification of Waksol
9- 1 1.A under CTH 27 7Ol99O is correct as per note 2 of Chapter 27 mentions
which states tJlat "references in heading 27lO to Petroleum Oils and Oils
obtained from bituminous minerals include not only petrol oils ald oils
obtained from bituminous mineral.s but also sirnilar oils as well as those
consisting mainly of mixed unsaturated hydrocarbons, obtained by any
process, provided that the weights of the non-aromatic constituents exceeds
that of the a:'omatic components."; that thus the condition of oil content by
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22.9 T}rat even t}te Hon'ble Tfibunal in the remand order clearly held that the
classilication of Waksol 9-11A as polish without explaining how it could be
used as Polish is wrong Ernd the ciassification may be decided after
ascertaining the nature of the product;



more than 7Oo/o is applicable only if the product is manufactured from
petroleum and other bituminous oils whereas Waksol is manufactured from
natural gas by synthesizing it using proprietary Fischer-Tlopsch process; that
Explanatory note 2 of Chapter 27 clearly suggests that if the non-aromatic
component is more than the ajomatc component, the item shall fall under
CTH 2770; that the CRCL, New Delhi in its report dt.13.10.2015 mentioned
clearly that the aromatic content in the sample rs 9.7ok only implying the
balance 90.3% is non-aromatic content. Thus, the classilication of Waksol as
per the said note 2 read with CRCL report would be under CTH 2710 only.

22.13 That without prejudice to the above submission that oil content is not
the criteria to classify Waksol 9-11A, it is also to submit that the contention of
the department that for quantifying the oil content of 7Oo/o only the paraffins of
C-18 and below are to be treated as oil and above C-18 are to be treated as
non-oil has no lega-l basis; that if this cut off adopted by CRCL, New Delhi is
accepted as per its scientific understanding, then the product would fall under
CT}l 2712 and definitely not under CTH 3405; that the supplier M/s. Sasol of
Soutl: Africa is exporting t}re said product to various countries adopting the
same classification for decades and internationa.lly accepted classilication
cannot be questioned based on assumption that the said product is a polish;
that they have correctly classified the Waksol 9-11A under CTH 2770 and the
same shall be accepted based on its usage and a-1so based on the entries in the
chapter notes.

22,L4 Ct,atge of classificatlotr by the departmeat without cogent
reasonlag is aot permissibles That though they had clearly proved that the
correct classification of Waksol is under CTH 27IO, it is also to state that they
never used the imported item as it was imported for any other purpose than
using in manufacture of CP; that when the Revenue failed to prove tJrat the
imported goods were used for the alleged purpose i.e., sale as Polishes put up
in unit containers, re-classilication based on assumption is illegal as held in
the following cases:

(a) HPL Chemicals Ltd Vs. CCDr, Chandigarh 2006 (197) ELT
324

(b) Hero Motor corp Ltd. s. CC (NS-II Raigad 2022 13791 E.L.T.
2L4 lTti.- Mumball

22.15 That change of classification of the imported goods based on its tnd
use' is illegal and against the settled legal position. The predominant use or
end use of the product by the customer is not a relevant criterion for
classification as held in the case of Glaxo Laboratories (India) Ltd vs, UOI 1985
(2Ll E.L.T. 72 (Bom.l which is passed based on the decision of Hon'ble Apex
Court in the case of Dunlop India Ltd vs. UOI AIR 1977 SC 597 held that end
use of an article is absolutely irrelevant for the purpose of its classification
under a tariff entry where there is no reference to the end use of the article in
the entry itself; that they relied on t}le following decisions in this regard:

(a)K Raj & Co., vs.UOI 2024 (2) TMI 34- Bombay-HC

(b)Saurashtra Chemicals Ltd vs. CC, Jamnagar 2019 (365) EW 92O
(Tri-Ahmd)

22.L6 That a.ltemative classilication of the said item under CTH 2772 90 30
as slack wax which was adopted by their company, till it was changed by the
supplier is a.lso appropriate since with the higher oil content as per the entry
in the tariff and with the specific exclusion of the said item under CTH 3404
for the Fischer-Tropsch waxes consisting of higher hydrocarbons; that it is a
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settled tegal position that once a product is not classiliable under a heading
i.e., 3405 in this case, the demand raised under the said chapter heading
would not sustain irrespective of t}te classification adopted by the assessee;

that they piaced reliance on decision of the Tribunal in the case of CCE,

Hyderabad vs. Aries Agrovet Industries Ltd 2OL7 (7) GSTL 317 (Tri-Hyd).

22.17 lt is a settled legal position that classilication of the imported goods

shal1 be determined based on a commercia-l identity test and not by functional
test as held in the case of G.S. Auto international Ltd vs. CCE, Chandigarh
2003 (152) ELT 3 (SC); that imported material is known as Waksol 9-11A as a
paralfin materia.l used as industria.l raw material for manufacture of
Chlorinated Parallin; that it is not known or used as polish either in domestic
market or in industry; that manufacturing process clearly shows that the
imported item is a parallin materia.l ald not polish and also known as such in
the market and therefore, following the settled law that commercial identity is
the basis of classification, the classilication of the said item shall be under
Chapter 27 and not under CTH 3405 as being contended by Customs.

22.18 Classlllcatloa based oa Chemical E:raminer report is wrong; That
change of classification of imported goods simply based on the report of the
Chemical Examiner who has suggested such classiJication is illegal arrd
improper; that opinion regarding classification of goods by Chemical
Examiner, whose cross examination is denied without assigning any reasons,
not sustainable as held in the following cases:

(a) Panoli Intermediates (India) Pvt Ltd and Others v C.C, Kandla
reported n 2023 (6) TMI 3 l7-Cestat-Ahmedabad relied in the
CESTAT Final order dt 77.04.2024 of tJ:e noticee, by which the
present de-novo proceedings are undertaken.

(b) Mclloyds& Company vs. Commissioner of Customs, Ahmedabad
2014 (310) E.L.T.929 (Tri. - Ahmd.)

(c) Pushpanjali Floriculture Ltd vs. Commissioner of Customs, Mumbai
2oos (t79) E.L.T. 47 (Tri. - Mumbai)

22.19 That it is to be furttrer noted as explained below, customs forwarded
samples to different laboratories and in their case, the report of CRCL, Kandla
in the case of thier sample and CRCL, New Delhi in the case of sample of
alother importer were relied upon. However, both the said laboratories have
no facilities to test Waksol and hence, the CBIC vide its Circular No.11/2018-
Cus., dt.17-5-2018 arrd Circular No.43 /2017 -Cus., dt.16-11-2017 cleaiy
directed the Customs that Waksol shall be tested only in certain desiglated
laboratories since CRCL has no facilities to test this product. Though this
submission is made by us, same is igrrored. Demand is not sustainable in
such cases as held in the case of Oasis Impex vs. Jamnagar (Prev) reported in
2024 (21 TMI 445 - Cestat Ahmedabad; that the impugned order was passed
igrroring this submission ald circulars of CBEC; that Board Circulars are
binding on the departmental ollicer as held by the Hon'ble Supreme Court in
the case of CCE, Bolpur vs. Ratan Melting & Wire Industries reported in 2008
(10) TMI 5 SUPREME CO tJ:at every materia-l is to be tested following
testing methods prescribed in BSI and for parallins also such method IS 4654
: 2O 19 is prescribed. It is not known whether the sampling, testing and
storage methods stipulated for Waksol were followed by the Chemical
Examiner or no! tJlat they had requested for cross examination of the
Chemical Examiner to know how he could give his report mentioning how
their product could be used as polish and how he could suggest classification
of the goods without even proper testing; that .same may please be provided to
them.
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22.20 Claesification based on repotts of other importers and delay in
testing is wrong: That rejection of the classification of the material imported
by the assessee based on the sample drawn from the consigrrment imported by
alother importer that too more thal a year after such import is illegal and
illogical since time lag leads to change in physica.l and chemical characters of
arry product; that such reliance even though the goods were imported by both
the importers in the same vessel is highly improper and irregular; tLrat as
clearly mentioned in the impugned show cause notice, customs had drawn
samples of the Waksoi imported by us on 22.7.2019 arrd sent to CRCL, Kandla
with many questions raised with regards to t}re nature of the product. The
CRCL in its bald report dt. 06.08.2019 without grving any specific ansu,ers to
the questions raised by customs simply reported that the imported Waksol is
polish and to be classified under CTH 3405.2; that it is to be noted that the
impugned notice does not rely solely on this test report, arrd it did not ask
CRCL to re-test the sample for the alswers it wanted; that 3. Customs
then drew a sample of Waksol imported by another importer M/s. KIJ
Resources Ltd on 31.72.2019 i.e., four months aJter tJle first sampling and
import of the material and sent the same to CRCL, Vadodara for analysis;
CRCL, Vadodara in its report dt.4.2.2O2O i.e., two months after t}te drawl and
six months aJter the import sent its report giving certain details; that customs
again sent sample drawn on 29.7.2OI9 to CRCL, New Delhi on O2.O3.2O2O for
analysis and the CRCL, New Delhi in its report dt.24.7.2O2O had sent its para
wise report including mentioning that the oil content of parallins below C18 is
less than 7OVo.; l}rat tJ:is report is used by customs for issue of the impugned
notice; that it is clear from the above that customs had used the sample of the
material imported more than a year after the import ald such test results
received with such long delay carnot be used for classification of the goods;

that they relied on the following decisions in this regard:

(a) Jhunjhunwala Vanaspati Ltd vs. CC (Appeals), Kolkata 2019 (369)

ELT 776 (Tri-Kol)

(b) Moorgate Industries (I) Rrt Ltd vs. CC (Import), Kolkata reported in
2023 (721TMI 963 - CESTAT KOLKATA

(c) Vedanta Ltd vs. Commissioaer of
rePorted
2023 (8ITMI947 - CESTAT KOLKATA

Customs, Bhubaneswar
in

22.2L Departnert ca[not edopt two claseifications: That a]ternative
classification proposed by the revenue under CTH 3404 is wrong since t}re
department cannot contend the classilication of product under two heading
and further the said item does not fall under this heading as the HSN
explanatory notes to CTH 3404 clearly excludes the synthetically produced
Waksol through Fischer-Tropsch process consisting essentially hydrocarbons;
that onus to show that a particular Tariff item is always on tJ-e revenue, as

held by the Hon'ble Supreme Court in the case of CCE, Calcutta Vs Sharma
Chemical Works 2003 (154) ELT 328 (SC).

22.22 Assessments have become final aud hence, the dernaad is
lIIegaI: That re-classification of all tJle consignments imported in the past
without any basis and on mere assumption is incorrect qrithout even chemical

/a-nalysis on the said product; that Annexure-A to the show cause notice does

not mention the subject bill of entry dt.8.7.2O79; that once a bill of entry is
assessed the only option for the revenue is to {ile an appeal or in the case of
demand of dut5r same can be made within the norma-l period of limitation; tJ:at
tJ:ey placed reliance on the following placed on the following decisions.
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(a)

(b)

(c)

ITC Limited vs. CCE, Kolkata-IV 2019 (91TMI 802-Supreme Courtl

Brightpoint I B^ Ltd vs. Commissioner of Customs, Ahmedabad

Jairath Intemational and Rajesh Dhanda Vs Union of India

[2019(10) TMI 642-Punjab and Haryana High Court.

22.23 Quanttfrcatlon of duty ls wrorg! That the demand is not lega1, t}te
quantification of tJ:e duty also wrong since their company had imported
certain materials cleared agajnst some bills of entries under advance
authorization scheme and no dut5r can be demanded in respect of these bills of
entry and duty to this extent to be reduced; that the demand to be reduced
works out to Rs.21,38,595/- hence, even assuming that there is duty liability
on them, it would be restricted to Rs.43;47,330/- only;

22.24 Deaaod barred by llmltatlon and confrscation and impositioa of
peaalty ,rot werrented: Thet eatlre demand is barred by limitation since
show cause notice is issued on 12.02.2023 for the imports made during March
2018 to July 2O19; that the subject import was made in July 2019 and test
report is dt.06.O8.2019; that the notice was issued three years after the receipt
of the import and test report is barred by limitation particularly when have not
suppressed aly information and the goods were being clearing under the CTH
declared by their company and other importers as well; therefore,
suppressions cannot be invoked in such cases; that they placed reliance on
the following decisions in this regard:

(a) RP Exports vs. CCE reported in 2018 (9) TMI 1191- Cestat-
Chennai

(b) Continental Foundation Joint Venture Sholding Naptha H.P Vs
Commissioner of Central Excise, Chandigarh-I [2007-TIOL-
1s2-SC-CXl

22.25 That it is a setfled legal position that in the case of the difference
opinion in respect of classification of the product extended period cannot be
invoked; that they placed reliance on the following decisions.

(a) Northern Plastic ltd V commissioner of Custom 1998 (1 01) ELT
s4e (sc)

(b) O.K. Play India Ltd v Commissioner of Custom 2005 (180) ELT
300 (sc)

(c) Shah Foils Ltd Vs CC Mundra 202415\ TMI 336-Cestat
Ahmedabad

22.26 Ptoposals for confiecatioa of goods and inposition of penaltiea are
tlot correct: That proposal to conliscate the goods under Section 111(m) of
t1re Customs Act, 7962 for wrong classilication is not correc! that confiscation
of goods which were not available physically and consumed in the
manufacture of Iinished goods which were either exported or cleared on
paJment of duties is not allowed as held in the following cases:

(a) Shiv Krupa Ispat rrt Ltd v CCE 2OO9 (235) ELT 623 (Trib- LB)

(b) CCE, Surat Vs. Premier Polyspin Private Limited reported in
2O1O 12571 E.LT. 447 (Tri.-Ahmd.)

22.27 That it is no more res integra that proposal for imposition of equal
penalty aileging suppression artd willful misstatement is not warranted in
cases involving classification disputes. Further, no information was
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suppressed in the bills of entry while claiming classification; that they relied
on following cases:

(a) Abralram J. Tharakan vs. CCE, Cochin 2OO7 (270], EL.'t. 772
(Tri. Bartg)

(b) CC, (Import), Nhava Sheva vs. VodaJone Essar Gujarat Ltd
2O2O (373) E.L.T. 427 (Tri.- Mumbai)

22,28 Per,alty on Ditector is wrong: That the proposal to impose penalty on
Director of their company is not maintainable, since the matter involves
classification, which is interpretative in nature. They cited decision of Delhi
Tribunal rendered in case of Bright Steel House Vs Commissioner of Customs,
Amritsar 2015(f 1) TMI g48-Cestat New Delhi CESTAT, Banglore rendered in
case of Karnataka Agro Chemlcals Versus Commissioner of Central
Excise, Bangalore-Ill 2o24 l2l TMl767

23. Peraond Hearing: Personal Hearing in the matter was held on
27.06.2024 which was attended by Advocate Shri Y. Sreenavasa Reddy and
Shri Shiv Kumar Nenwani on behalf of M/s. Shivtek Industries Private Limited
wherein they reiterated their submission as detailed in tieir written
submission dated 06,06.2O24

24. Discusgion and findings: I have carefully gone through the Show
Cause Notice dated 14.O2.2023, written submission dated 06.06.2024 ar,d
records of personal hearing held on 21.06.2024 and Order No. A/10077-
1OO78 /2024 dated 17.04.2024 issued by CESTAT, Ahmedabad.

25. This denovo proceeding has been initiated consequent to the CESTAT's
Final Order Al 1OO77-1OO7812O24 d,ated 77.O4.2O24 in respect of Appeal No.
C/1077412023 and C/|OLO775/2023 filed byM/s. Shivtek Industries Private
Limited and its Director Shiv Kumar Nenwani,. Relevant Para of CESTAT's
Fina.l Order No A/ 10077-1O078/2024 dated 77.O4.2O24 dated 25.01.2023 is
re-produced:-

"4. We have considered rival submission, we find that the dispute
involved in the instant case is idenLical to the dispute involved in the case

decided vide order no. 1O8O6-10839/2O23 dated o,6.o,4.2023. In the said
decision, after examining the dispute the tribunal observed as follows:

"27 We haue gone through the ritoL submissi,ons as u-.tell as
uarinus case lau.t relied upon bg the oppellont os u-rcll as
deportmenL We find that the appellants initially cLaimed goods

under Taiff Heading 2710 os classiftcation of the product in their
Brll-s of Enfiy, but after being confronted usith uarious euid.ence

during inuestigation by DRI made altentate submi-ssinns for the
product to be appropriztelg cla.ssified under Taiff Heading 2712,
on the ground that the product cannot be clo-ssifred under Toiff
Heading 34O5. We fnd that TH 3405, pertains to uarbus end
products and excludes waxes of hcading 3404. Also the oroduct
ls an Industrlal Raut Mdteriql for manufacturer of another
Industrial Raw Materlal 1,e. Chlorinated Pa ffin Wax and.
ca;nrnot be coaered under Tdriff Headlnq 34OS o,nd. that even
exolanatora notes to CTH 34Os t2o77 ed. tion) as well as theI

nd o the learned adiudicatino authorita. lfl Dara 45.2
effect that Waksol 977 -4, Waksol 977-E. is not

exclusivela used. rChlorlnation and. can also be used, for
and. sim,llarother Du

fo
like Pollshes. creanrt
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tlons r the ,,,t.aintenance o ulooden ture
floors for other uoodpn uork. The fndings therefore only shou

Heading 3O45. We that s some altenate
existinq of the prod,uct or the oosslbllltu of their beinq rl.sed
as such, will not make the uct of the nature soecified
in Tariff Headins 34OS speclficalla tohen product used, and.
specified in Tarlff Headinq 34OS are ln the nature of end
prod.ucts and, not in the nature of raw-materials. The
department has to conclusiuely brbry on record the predominant
usage of the product with euid-ence to discharge burden of
clnssiftcatbn. Further, in uieut of the trite lau.t, leamed
adjudbating authoitg shoul-d laue gfuen his oun ftnd.ings on the
clnssiftcatinn sought and not relied. on one giuen bg the ChemicaL

ona)ysL To justifg clnssiftcatinn under 34O5 department u-tilL need
to show that the product imported u)as not essentinLlg in the
nature of intennediate product or raw m.aterial and was not, often

.Put up for retail sale" as is the requiem.ent laid. d.ou.tn rn HSN
explnnntory notcs to CTH 34OS (2O17 edition refened). The
a"gument of the appellant that classlficatlon under chapter
34O4 canrot be Justltled. as the Flsher/fiopsch Technologg
was used. and uhlch exclud.ed" lts ctassfficatlon under 34O4
is a nutuallg accepted, posltlon and needs ao dlscussion
from us."

28 We are, therefore, of the ubu-t that a detailed examination
about the nofitre of product, its usage and its proper cln ssifrcation
based upon exclusion clauses of HSN explanatory note i.s

warranted. including of considerotion of chapter 2712. In ui.eut of
clatm of product being in the nature of SW u.tax, sam-e needs
ela.borate drlscussbn and findings from the authority belout. lhe
declsioe uso.oe reou lred. to be establlshed bu the deoartment
ho,s to be oredorninanat or corrnmon usaqe and. not merelu
based on it laid doun a in 7996
l8V ELT 584 lS.C,) ILCQE Vs. Hico Prod,ucts lP) Ltd We,

therefore, allout the appeal by uay of remand directing the
adjud.bating authoitg to determine tIrc exact nattLre and u-sage of
the product imported. While doinq so. the iual claims shall be

d thdt o r 2712 b not e

influenced. ln anu waa bu the classlflcatian ind.icated. bg the
chemlcal and.last. If reliance is placed on HSN explnnatory
notes, the same shoul.d. be contemporoneous to the peiod of import
and not of ang earlbr or later edition, It b expected that proper
referencing specifi.allA of edition of HSN expLanatory note should
be done by the adjud.bating authoritg. The question of penalties on
uarbus appellants utho are part of the bunch are also likeuise
kept open and remand.ed to be consequ.ent upon the outcome of
clnssifbation deci-sion and respectiue inuoluement. Appeab are
alloued bg uag of remand wtth expectatinn to pass the decisian in
3 montls, consid.ering tle uintage of th.e dispute.
29. AppeaL allowed bg remand."

4.1 It is seen that the m.atter uas rem.and.ed. to the originol ad.judbating
authori\ for fresh adjudbatbn on the ground. that the adjudicating
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authoritA needs to give his oun findings on the i.ssue of classificaitonand
ako uorious other issues mentinned in para 27 to 29 of the said order
reproduce aboue.

4.2 In his background, it is felt that tllb matter should abo be remanded
back to the original adjudicating authontg or id.entical tenns a-s in ord.er
dated O6.O4.2O23 (supro) to be decid.ed afresh."

25.1 The order dated 17.04.2024 of Hon'ble CESTAT has been accepted by
the department on 1O.O5.2O24.

25.2 I find that the aJoresajd CESTAT's Order No. 10806- 10839/2023
dated O6.O4.2023 was issued with regard to import of 'Waksol 9-11A' by
M/s. Panoli Intermediates (India) Brt. Ltd., New Delhi and Otl:ers from Kandla
Port. I find tJ.at present Noticee M/s. Shirtek Industries R4. Ltd was also one of
the co-noticee in the Supplementary Show Cause Notice dated O7.O2.2O2O

covered under said CESTAT Order against whom M/s. Panoli Intermediates
(India) Pvt. Ltd along with present Noticee M/s. Shivtek Industries Frt. Ltd had
preferred appeal before CESTAT, Ahmedabad. CESTAT vide Order No. 1O806-
10839 /2023 dated 06.O4.2023 remanded back to the Adjudicating Authority
with direction as stated above in Para 25.7.1 find that all the importers
alongwith present Noticee M/s. Shivtek Lrdustries Rit. Ltd had imported
goods(purchased) from M/s. Sasol Chemical, South Africa. Since the CESTAT
has remanded back tl:e instant case in pursuance of their Order No. 10806-
7083912023 dated 06.04.2023, it would be worth to discuss the Test Reports
in respect of impugned goods' Waksol 9-11A Grade' imported at Kandla Port
as well as import of same goods by M/s. KLJ Polymers at Hazira Port from the
same supplier ald in same vessel, in light of the direction of the Hon'ble
Tribuna-l in their Order dated 17.O4.2O24.

26. Test Result of saaple of "Waksol 9-11A Grade" dratpn from the
import by Noticec M/s. Shivtek Industries M. Ltd.:

26.1 The representative sample of "Waksol 9-11A Grade" drawn under
Panchnama dated 18.O7.2019 from the goods declared under BiII of Entry
No.3979553 dated 08.07.2019 arrived in vessel MT Bow Fortune, under IGM
No. i.e. 2228918 dated O8.07.2Oi9 at Adani Hazrra Port, Surat by the Noticee,
was forwarded to Customs House Laboratory, Kandla by DRI for testing vide
Test Memo No.O3/2Of9-20 dated 22.07.2019. Joint Director, Custom House
l,aboratory, Kandla submitted Test Report dated 06.08.2019 and has given the
opinion in respect of classification of goods as under.

"The sample a-s receiued i-s in the fonn of clear colorless lQuit. It is
preparation obtained bg blending hydrocarbon soluenl oiL and Wax, fined used
as polbhes, uhere in the hgdrocarbon soluent, oil used to improue consistency
of the polishes and wax used to impart water proof, tuear resi,stance and other
properti.es of the polbhes and such product folb under the chapter 34O5.2".

26.2 Test Result fur reapect of M/s. KIJ Resources Pvt. Ltd:

26.2.1 Further, to sustain the above stated Test Report of CRCL, Kand1a who
opined that merit classifrcation of subject goods is under Chapter Head 3405,
DRI had relied on the Chemical Test Reports issued by tJ:e Test Report of
CRCL,Vadodara, Kandla and New Delhi in respect of same product irnported
by anotJrer Importer, viz. M/s. KIJ Resources R/t. Ltd., Gandhidham as the
investigation regarding classification of same imported goods viz. Waksol 9-
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11A Grade'was under examination of the Department in the case of another
Importer namely M/s. KLJ Resources Rrt. Ltd. Since the said Importer had
also imported the same goods from the same overseas supplier, viz. M/s. Sasol
Chemica-l, South Africa at Hazi.Ia Port under Bills of Entry No 4035406 dated
12.07.2019 a:ad 4273986 dated 29.07.2O 19, and in the same vessel i.e. MT
Bow Fortune, under same IGM No. i.e.2228918 dated 08.07.2019 at Adali
Hazira Port, Surat, conclusion on the investigation done in respect of the
classification of the product imported by them i.e. Waksol 9- 1 1 A Grade,
would directly impact the present case a.lso. Therefore, it would be relevant to
refer the Test Reports received in the case of M/s. KLJ Resources Pvt. Ltd. in
order to decide the merits of the classification dispute.

26.2.2 M/s. KIJ Resources F/t. Ltd filed Bills of Entry No.4035406 dated
72.07 .2019 and 427 3986 d,ated, 29.07.2019 at Adani Hazira Port for clearance
of goods supplied by M/s. Sasol Chemical, South Africa and declared the
description of goods as 'Waksol 9-77A Grade'with generic description as
Petroieum Otl: 7Oo/" or more of petroleum oils with FP>25 degree and classified
it under Customs Tariff Heading No.27101990. Samples from the consignment
imported under said both the Bills of Entry were drawn at Adani Hazira Port
R/t. Ltd. by the Oflicers of DRI. The sample drawn from the goods declared
under Bill of Entry No.4035406 dated, 72.07.2019 was forwarded to the
Customs House Laboratory, Kandla and the sample drawn from the goods
declared under BiIl of Entry No.4273986 d,ated 29.07.2019 was forwarded to
Central Excise & Customs Laboratory, Vadodara.

26.2.3 Ttc CRCL. Vadodara submitted their Test Report dated 04.O2.2O2O n'l
respect of sample drawn from consignment imported under Bill of Entry
No.4273986 d.ated 29.07.2O 19, which is as under:

"The sample is in the form of cleu colourlcss liquid at ombient temp. (24-

25 degree C) hauing following content

il
ii)
iit)
iu)

Test for instouration - +ue

Flnsh Point (PMCL) = 61 degree C
Specifrc grauity at23 deg C = O.777O
Di.stillntbn Range
IBP = 140 deg C
FBP = 340 dcg C (85ok dbtilled, lefi residual matter)
Somple at 2odeg C i.s turbid.
Droppittg point & rotational urscosifgr at a temp of 1O d.eg C aboue
droppittg point auld not be a.scertobed for uant of focilifu .

u)

ui)

26.2.4 Tl:e Joint Director, Custom House Laboratory, Kandla submitted
Test Report dated O5.O8.2O19 in respect of sample drawn from the
consignment imported under Bill of Entry No.4O354O6 d.ated. L2.O7.2019,
which is as under.

26.2.5 Further, on request of M/s. KLJ Resources Ltd. the sample in respect
of Bill of Entry No. 4273986 dated 29.O7.2O 19 were sent for re-testing to ttre
CRCL, New Delhi seeking clarification on certain Querles. The Joint Director
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"The sample os receiued is in the form of cLear colorless liquid. It is
preparation obtoined by blending hgdrocarbon soluent, oil and uax, farcd
used os polishes, where in the hydrocorbon soluent, oil used to improue
consistencg of the polish.es and wax u-sed to imp@rt uater proof, uear
resistant and other properties of the polishes and such product faLLs
under the chapter 3405.2".



(NFSG), CRCL, New Delhi vide their letter F.No.27lCus/C -48 /2O19-2O dated
24.07.2O2O communicated Re-Test Report as under:-

The sample is in the fonn of colourLess oilg liquid at room temperofifie
(27'C). h is composed of paraffn u.tax and n paraffins. It b houing

fo llo uing characte ri-s tic s : -

Sr.
No,

Parameter Values Remarks

I Densitg at 15'C o.7843
gm/ml

2 %n Paraffins below C 78 (bg
Gc) (ou)

38.72 .Less
7Oo/"

th@n

okn Paraffats aboue C 18 (bg GC)

Max)
61.28 Aboue 3oo/o

4 Dbtillatbn Characteri.stbs
IBP

5ol Recouery
35 ok Recouery
9O% Reauery
92%o Recouered

164'C
171'C
320'C
357'C
369'C

26.2.6 Point-w.ise repiy has also been provided by the Joint Director
(NFSG), CRCL, New Delhi under above mentioned Re-Test report which is
compared with Query/point raised by this oflice and point-wise reply and
observation are as under:

Query/point ralsed. bg
this olfice CRCL Lob Replg Obseruotion

(i) What i.s the composition
of Product

(i) The sample i-s

composed. of
Paraffn unx u.tith
n parafftn.

The Product rb hauing
Paraffats (Oil) contents
38.72% and Paraffrn Wax
Contents 61 .28o/o. Thus,
product rs mixfure of
p ar affinic hy d ro c arb o n.

(iil Whether the product
obtained by the Indu,strizl
Treatment of fats, oib or
u)axes

(ii) No Comment

Not giuen anA comment

(iiil Oil Contcnt f% bg
weight)

(iiil N Paraffm
content (Oil) b
38.72ok bg Go.s

chromatographA
analysis

Thus, product is mixture of
hydrocarbon hauing oAn

Paraffins belou.t C18 (bU GC)

(Wax) os 61.28%

(iu) Whether the product is
mixture of separate
chemiral compounds

(iu)The sample is
a
mixture/ preparati
on of paraffn
wox and n
Parafjln.

The product is a mixture of
n-Parallin Wax with n-
ParalEns having dillerent
molecr:lar weight.

(u) What i.s dropping point
of product

(u) Not Applicable
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(ui) What is uiscositg of
product m.eo.sured by
rototional ui.scom.eter at a
temperature of 1O degree
Celsius aboue dropping
point

(ui) Not Applbable

'::l#:I:: *:' o:oo*"!"1
transp are nt or transluce nt

Uii) fhe sampl.es
is hozy at 2O
degree Celsius

(uiii) Whether the product is
soft or bittle at 20 degree
Centigrad.e

(viQ fhe product
b sofi mass at 2O
degree Celsius

(ix) Whether the product
can be drautn into threads
aboue its melting point

(ix) No, it cannot
be dranun into
threads

(x) Whether the product
takes a poli.sh uhen gentlg
rubbed

(x) No, it b in
Liquid.form

No clear opinbn giuen
uhether product takes a
polish when gentlg rubbed.

(i) Whether the product
hauing waxg character

(xi) The product is
oilg liquid

(xii) Usage of product;
uhether the product can be
used in polishes, creams
and simi.lar preparatbns
for foohtear or Leather, or
mnintenance of unoden
furnifure, floors or other
utoodworks or coachutorlg
scouring po.stes and
powders and other sauing
Preparations?

@l Maa
ascertained
gour end.

be
at

@ii) Ang other important
information about the
product

(xiii)
are
aboue.

The details
mentioned-

(xit) Technbal opinion of
laboratory regarda'rg
appro priate cla.s sifrcation of
the product under Customs
tailf

(xii,.) The detail.s
mentionedare

aboue.

Not giuen any opinbn
regarding appropriate

clas siftcatinn of the product

26.3 It is also found that the aforesaid Test Report of CRCL, New Delhi which
clearly reported that the sample of goods contains 38.72o/o of Paralhns (oil), is
agreed by M/s. KLJ Resources F/t. Ltd ald hence they have given up their
classification of the impugned goods under Customs Tariff Heading 27lO by
revised claim for classification under Customs Tariff Heading 2712 as Slack
Wax. Shri Shiv Kumar Nenwani, Director of M/s. Shivtek Industries Private
Limited in his statement dated 06.02.2020 recorded under Section 108 of the
Customs Act, 7962 mentioned tJ:at their supplier Sasol Chemica.ls, South
Africa have chalged the Customs Tariff Heading of the said product to
27129030, hence, they are also filing their Bills of Entry under the same
Customs Tariff Heading. As per t}le charges made out in the Show Cause
Notice, the only Customs Tariff Headings to be discussed are 27101990 and
34052000. Ttrerefore, as discussed earlier, tJre classilication of the impugned
goods viz. under Customs Tariff Heading 2712 is also required to be
discussed.
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25.4 Test Result of 'Slaksol 9-11A Grade' imported by M/s. Panoli
Intermediates and other importers including present Noticee M/s.
Shivtek Industries H. Ltd at Kandla Port in Tank No.2O5 of Liquid
Termiaal of M/s. IMC Ltd:

26,4.L The Chemical Examiner Grade-I, Kandla vide report dated
31.08.2015 reported that the congealing point of the sample pertaining to
import goods reported to be 21 deg C.

26.4.2 The Chemica-l Examiner Grade-II, CRCL, New Delhi, vide Test
Reports C.No. 35-CRCL/2015/CL- OIDRI/14.9.15 dated 13.10.2015 urith
respect to tJ:e representative samples for the imported goods stored in Talk
No.205 reported the test results as under

"The sample b in the form of clear colourless oiLg liquid. It has the
characteristics of uax and hauino mineral hudrocarbon oil content lol bu
rnass)= I5. O.

Aromatb content=g.7ok bA uL
Ash Content=NlL
Pour point =16 deg. C
Flash point (RMCC)= 55 deg. C
Actual use mog be asceftained.

26.4.3 Regarding representative samples of Waksol 9- I 1A forwarded to
Custom House l,aboratory, Kandla, vide letter d,ated 22.02.2O16 along with
Test Memo No. 93/2015-16 dated 22.02.2016 and 94 /2075-16 dated
22.02.2076, the Joint Director, Custom House Laboratory, Kandla, vide their
reports, opined as under

S.No. Tank
No.

Test Memo
No. & Date

Report No. &
Date of CHL,
Kalrdla

Test Results/Report

1 20s a9 /2015-76
dtd.
03.o2.20t6

DRr-37 dtd.
02.tt.2076

The sample is in the form of
colourless oily liquid, composed of
paralfinic compound. Test
conduct with solvent/solvent
mixture as per ASTM D-721-O2
and ASTM D-3235-O2 does not
show any oil separation. Hence,
tJre sample may be considered as
wax preparation.

2 101 DRI-45 dtd
02.71.2016

The sample is in the form of
colourless oily liquid, composed of
paraJfrnic compound. Test
conduct with solvent/solvent
mixture as per ASTM D-721-O2
and ASTM D-3235-O2 does not
show any oil separation. Hence,
the sample may be considered as
wax preparatlon.

3 205 DRI-46 dtd.
02.77.2016

The sample is in the form of
colourless oily liquid, composed of
parallinic compound. Test
conduct with solvent/solvent
mixture as per ASTM D-721-O2
and ASTM D-3235-O2 does not
show any oil separation. Hence,
the sample may be considered as
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wax PrePeration,

26.4.4 Further, on request to offer technical opinion regarding the
classification of goods "Waksol 9-11A" under appropriate Customs TariIf, the
Joint Director, Custom House Ia.boratory, Kandla vide report dated
O9.O4.2O19 opined that -

"Ttre manufacturer's literature ald certificate of analysis issued by M/s.
Intertek for the product under reference, i.e., Waksol 9-11A stated that the
percentage content of component with Carbon 8, i.e., ParaJIin oil coDtent was
O.7V. and 0.67o respectively.

Also, the oil content obtained by analysis carried out by ASTM D 721
and ASTM D 3235 methods confrrmed that the Petroleurn oil was less than
7Oo/o.

The product under reference, i.e., Waksol 9-11A did not fall under C}:,.2770.

Waksol-A and Cq-Crr ParalEns were blended in proprietary ratio to produce
Waksol 9-11.

Also, the general note to HSN for Ch. 34 states that the product
obtained by the industrial treatment of Fats, oils or waxes were covered
under Ch. 34.05; that based on the above facts, tJ'ey (Custom House
Laboratory, Kandla) opined that the product 'Waksol 9-11A' was a
preparation/ blend of Waksol A lHydrocarbous Cr+-Czet aad C9-C11
paralfins.

39.3.5 The Joint Director, Custom House Laboratory, Kandla was further
asked by DRI vide letter dated 30.04.2019, to give expert technical opinion
under which CTH, the subject good Waksol 9-11A' was covered. It was also
asked to supply detailed reason in support of his opinion.

In response, the Joint Director, Custom House, Laboratory, Kandla
opined as under:-

"2. The product u/r, "WAKSOL 9-11 A" does not Jall und.er chapter
277O, Le. from 27012 to 271O99OO, of'Petroleum oik and. oils obtained
from Bituminnus Minerals, other than crude; preparation-s not elseu.there
specifred or included, contatning Bg weight 70g6 or more of Petroleum oils
or of oils obtoined from Bituminous minerals, These oils being the basb
anstituents of the preparation; Wo.ste oib", as the sample conto,lrning
olls less than 7O.OoA.

3. The Product u/r "WAKSOL 9-11 A" also does not fall und.er the
chapte" 2712 'Petroleum jellg, paraffut wax, mbrocrystolline Wax,
Ozokeite, Lignite Wax, Peat Wax, other mineral uoxes, and similar
products obtained by synthesis or bg other processes, whetlTer or not
colored" since the sa;mple ha.alng congeallng potnt less than 3O"C,

(a) TLe congeallng polnt of the products Petrol.eum jelly, Petroleum
Wax, Mbrocrystalline petroleum Wax, slnck Wax and other uaxes
Jalling und.er chapEr 277270 to 27729090 should be tnore
than SO"C (ASTM D 938)

(b) Since the congealtng polnt Ls one oJ the critlcal Pa"qlnete4 as it
is not compiles b stand.ard value, other parameters like density at
7O"C, unrk cone penetration ind.ex at 25"C (ASTM D 2 17), mne
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penetration at 25"C (ASTM D 937) the set of parameter mentioned in
HSN Note for 27.12, are no need to carry our further.

4. As this sample lsnot ang of the utaxes falling und.er Chapter
271210 to 27129090 ot n,ot of Pettolewn oils and oits obtalned fron
Bltu'ftrlnous Mlnerals, preparation containing 7oo/o or more than of
Petroleum oils from 271012 to 271O99OO and it is blend/ mixture of
WAKSOL A, a synthetic Paraffin wax and Parafftn hauirLg Carbon number
C9-C12. The ParalJia C9-C77 ls a lngredleflt used as carrier to
improue corsi,stency of polislrcs in which the WAKSOL A is a principal
compo'ne,at used to import uater proof, uear resistant and other
properties of polishes and thus the bbnd of paraffin C9-C I 1 ond
WAKSOL A to get the preparatiDn 'WAKSOL 9-11 A" is conectlg Jalls
und.er the chqpter 34O5,2O as reported earller."

26.5 Test Result of goods stored at Tank No. 113 Evidences in SCNs
d,ated, 22.O1.2O2O and O7.O2.2O2O regarding material in Tank No. 113
imported at Kandla Port:

26.5.1 The test report No.DRI/ 10 dated 13.08.2015, for the sarnple pertaining
to import goods (comingled goods) stored in Tank No.113, for the point
" uhether the product contain by weight 7O%o or more of petroleum oils or of oib
obtained from bituminous minerals", states the opinion of Chemical Examiner
Grade-I, CHL, Kandla that - "Petroleum oil more *nt 7Oo/o".

26.5.2 Covered by the Test Memo No. 60 12015-16 dated O3.09.2015 which
was meant for representative sample pertaining to imported goods stored in
Tank No.113 in which comingled cargo of N-ParaJIin and Waksol C9-11 was
stored, the Chemical Examiner Grade-II, CRCL, New Delhi, vide Test Report
C.No. 35-CRCL I 2015 I CI-418 DRI/ 14. r0. 15 dated 17. 1 1.2015 reported that
the sample under reference was composed of mineral hydrocarbon oil more
than 7Oo/o by weight. (Para 5.1 of SCN)

26.6 Directorate General of Shipping, Mumbai vide letter dated 16.12.2015,
informed that the products Waksol 9-11A ald 9-11B were categorized in List 3
of Annexure-3 of MEPC.2/Circ.20 dated 77.12.2074 of the IMO; The List 3
included Trade named mixtures containing at least 99o/o by weight of
components already assessed by IMO, presenting safety hazards and as per
the Tripartite Agreements with respect to List 3 and PPR Product Data
Reporting Form, Waksol 9-11A and Waksol 9-1lE} contained u-alkanes (C9-
Clll aad Paraffra Wax.

26.7 M/s. Shivtek vide letter dated 27 -O9.2O 19 submitted tJ:at :

Waksol 9- i 1 A Grade hos ttuo components and is produced bg SASOL

CHEMICALS, A DIWSION OF SASOL SOWH AFRICA (PTY) LTD" at its So-solburg
Plant in South Africa and is fully synthetic originating from nafiral ga-s ui.a the

fisher-Tropsch process- These tTto components are:
1. N-paraffat C9-C11
2. Waksol A

ManuJacturlng Process.' Natural ga.s is reformed into sgnthesi,s gas (sgngas)
uhirh is then through a Propietary ftsher tropsch Process conuerted to uarious
hgdrocarborLs uthirh are then di.stilled into uorious fractians including Waksol A
and N-ParofJin C9-11. The Loter b hgdrogenated to remoue unsahtration and
oxggenates. Waksol A tgpbally consbts of a CLO-C3O mixture of linear and

Page 33 of 56



branched Paroffurs ond Oleffns uith the highest concentration in the CB to C13

Carbon range. Waksol A ha's a congeding point of betueen 26 and 32'C. The

product Waksol A is still liquid at room temPeroture. Thb product does not mcet

the requirem.ent of wax (as per European utox federation definition) since wax
requires the congealbq point to be greater than 4O'C.

Waksol 9-11A Grade b in form of Liquid Hgdrocarbon and ho-s Jlnsh pont of
aboue 48"C and Contains Carbon chain from CB to C3O as per Certifirate of
qualitg of Waksol in Vessel MV Bou Fortunes whith came to us recentlu at
Hazira Port uide BL No, 2002/ 366815 and Vogage No.2O19O3 in July 2O19.

26.A Product Data Sheets of Waksol 9- 1 1A' of overseas supplier
(manufacturer) M/s. Sasol, South Africa: The oil content in the Waksol A
which is main component (70-80% part) of Waksol 9-11A is 14 % (by mass) as
per Product Data Sheets provided by supplier manufacturer M/s. Sasol, South
Africa as per certificate of analysis of M/s Intertek reproduced which is re-
produced as under:

+)
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26.9 EVIDENCE IN THE FORM OF STATEMENTS OF' VARIOUS
PERSONS:

26.9.L As per various statements referred to in ttre SCN dated
22.O7.2O2O and supplementary SCN dated 07.O2.2O20 issued to M/s. Panoli
Intermediates (India) Rrt. Ltd and present Noticee M/s. Shivtek Industries Rrt.
Ltd, as well the statement recorded in respect of import effected from Hazira
Port by the Noticee M/s. Shivtek Industries Art. Ltd the end use of impugned
goods is for manufacturing of chlorinated para-fiin wax which was used in PVC
industries, shoe industries, pol5rmer industries ald wire and PVC pipe
industries and paint industries etc.

26,9.2 Shn Krishan Kumar, Director of M/s. Apratim Internationa.l R/t. Ltd.,
an agent of overseas manufacturer supplier in the SCN dated 22.O7.2O2O and
supplementary SCN dated 07.O2.2O2O issued tom M/s. Pano1i Intermediates
P. Ltd and present Noticee M/s. Shivtek Industries P. Ltd., for the imported of
impugned goods at CH, Kandla explained the composition, manufacturing,
Characteristics and applications of the products of M/s. Sasol including
WAKSOL 9-11 A and WAKSOL 9-11 B etc. stating that all these products were
supplied to Chlorination Industry for manufacturing CPW (Chlorinated
Parallin waxes); that WAKSOL A was mainly composed of C18-C26 Paralfrns
and C9-C11 was n-paralfin solvent having carbon chain of9 to 11 carbon
atoms; that M/s. Sasol used Gas to Liquid technologr by Fischer Tropsch
process to manufacture Waksol-A ard C9-C 1 1 . He also informed that the
product Waksol 9-11A is obtained by blending WAKSOL A ard C9-C11 in the
ratio (having WAKSOL A 70 o/o to 80% and Cg-Ci 1 20 o/o to 3Oo/o.

26.9.3 M/s. Shivtek Industries hrt. Ltd in his statement dated 06.02.2020
has stated that they are importing raw materials Waksol 9- 1 1A' for
manufacturing of 'Chlorinated Parallin Wax (CPW)' for use in various
industries.

25.1O In the backdrop of facts and discussion at paras supra, I would like to
proceed to determine whether classification under Customs Tariff Item No.

27 7Ol99O claimed by the Noticee is correct or otherwise.

27. | find that Customs Tariff Heading No.271O covers Petroleum oils and oils
obtained from bituminous minerals (other than crude) and preparations not
elsewhere specilied or included, containing by welght 7Oo/o ot more of
petroleum oils or of oils obtained from bituminous minera-ls. Thus in order to
be covered under this Customs Tariff Heading, the product is required to
contain by weight 7 Oo/o or more of petroleum oils. However, Re-Test Report of
sample of goods drawn from goods declared under BiIl of Entry No.4273986
dated 29.07.2019 provided by CRCL, New Delhi in respect of sample of
product in question imported by M/s. KLJ Resources tr/t. Ltd, stated above,
clearly replied to the query in the Test Memo about the OiI Content (% bg
utelght) that the N ParalJln content (O[) {s 38.72% bg Gas
chromatogrdphg analgsls. Thus it ls proved beyoad doubt that the oil
content in the sample iB only 38.2"/" i.e. much less than the required
percentage of 7Oo/o. The percentage of oil content is the most important
parameter in deciding the classilication of the impugned goods, and
hence this Techaical opinioa/Report is having much relevancy in the
caae. Heace, on this grouad ltselt the imported product will rnove out of
the Bcope of Custoas Tarllf Heading No.271O. At this jurcture' it is
worthwhile to reiterate that this re-Test Report of CRCL, New Delhi is
wholly appllcable to the preseat case also since the Importer aad M/s'
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KIJ Resources M. Ltd had imported the goods ftom the same overseas
supplier, Yiz. Nlls, Sasol Chemical, South Africa at Hazira Port and in the
same vessel i.e. MT Bot Fortuaer uader same IGM No. i.e. 2228918 dated
O8.O7.2o19 at Adanl Hazire Port, Surat. Further the test reports in
respect of impugned imported goods at Kandla Port are also admiseible in
the present caae. I fiod that the cheaical coatents of the impugned
goods maaufactured by M/s. Sasol is the same aad also end-use of the
products manufactured by the manufacturer should also be the same.
These factors are clearly visible from the differeat Test Reports issued by
tbe Customs House Laboratory, Kaadla ia respect of product imported by
the preseat Noticee, M/s. KLI Resources H. Ltd as well as imports
effected from Kandla Port whercin the composition, neture, form, usage
etc. of the products are reported as same ia reports. Thus, aforesaid test
report of CRCL, New Delhi/ Kandla and Vadodara are applicable to the
preaetrt caee aleo.

2A. I find that Hon ble Tribunal has directed that " To justifg
classiftcatbn under 34OS deparbnent will need tn show that the product
imported was not essentiallg in the nature of intcrmediate prod.uct or rau-.t

mnterinl and ulos not often Put up for retail sal-e" as i-s the requirement laid-

doun in HSN explDnatory notes to CTH 3405 (2017 ed-ition refened)", t}:.e
discussion is required to be made with respect to nature of the goods and
predominant use and further whether t}te goods in question'often put up for
retail sa.le or otlterwise.

2a.L I find that Hon'ble Tribunal has directed that impugned goods be
examined w.r.t various exclusion clauses under relevant HSN Notes, and
consider them under rival claims including 2712. I frnd that M/s. Shivtek
Industries Private Limited in its statement dated 06.02.2020 recorded under
Section 108 of the Customs Act, 7962 mentioned that their supplier Sasol
Chemicals, South Africa have changed the Customs Tariff Heading of the said
product to Customs TariII Item No. 27129O30, hence, they are also frling their
Bil1s of Entry under the same Customs Tariff Item No. Thus, to decide whether
goods falls under CTH 3405 as alleged by the Revenue or under CTH 2712, if
is worth to discuss the relevart entries and its description covered under CTH
2712 a;:d 3405. Further, I liad that that both Reveuue aad importer are
in agreement before the Hon'ble Tribunal that lmpugned goods are not
claseifiable under 9fH 34O4 and therefore, I refrain from discussion
regarding classificatioa "-der CTH 3r$O4.

28.1.1 The relevant CTH ald HSN are accordingly reproduced below:-

CTII 27 Lzl

Petroleua jelly, paralfin wax,
microcrystalline petroleum wax, slack wax,
ozokerite, lignite wax, peat wax, other
mineral waxes, and slmilar products obtained
by syathesis or by other processes, whether
or not coloured

TariIT Item Description of article
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27,1 From the above discussion of Test Reports/ Statement and Data Sheet of
impugned goods, it reveals that Noticee has mis-classilied tJ:e impugned goods
under Customs TariII Item No. 27101990.

2712



--- Other

--- Other

HSN explanatory notes to CTH 27 L2 l2OL7 editionl:

(A) Petroleum jellg.
Petroleum jellg is unctuotts to the touch. It is uhite,
Aelbwbh or dark brown in colour. It is obtained from the
resi.dues of the distillntion of certain crude petroleum oils or
bg mixing fairfu high uiscositg petroleum oils tuith such
resi.dues or bg mixing paraffm wax or ceresine with a
sufficientlg reftned mineral oil The heading includes the

kLy, uhether crude (sometimes called petrolatum),
decolourised or refated. It abo couers petroleum jelly
obtained by synthesb.

To fall tn thts heodlng petroleum Jellg must haae a
congec,llng polnt, as d.etermined by the rotating
thennometer method. (ISO 2207 equiualent to the ASTM D
93A ,rrthod), of not less than 3O 'C, a den sitg at 7O 'C of
Iess thon O.942 g/cm3, a Worked Cone Penetration at 25
'C, as determined by the ISO 2137 method (equiualent to

the ASTM D 217 method), of less than 350, a Cone

Penetratbn at 25 "C, as detennined by the ISO 2137
method (equiualent to the ASTM D 937 method.), of not less
than 8O.

This heading does not, ltotueuer, include petroleum jelly,
suitable for u.se for the care of the skin, put up in packings
of a kind sold bg retail for such use (heading 33.O4).

(B) Parafftn uax, microcrystalline petroleum u.tox, slack
uax, ozokerite, lignite wax, peat uox, other minerol ruaxes,

and similar products obtained bg sgnthesis or bg other
processes, uhether or not coloured.

ParaJfin wax is a hyd.rocarbon LDax extracted from certain
distillates of petroleum oil-s or of oiLs obtained from shale or
other bituminous mineral-s. This uax is translucent, white

2712 70 - Petroleumjelly:

2772 70 70 --- Crude

2712 tO 90

27t2 20 00 - Paraffin wax containing by weight less than
O.75o/o of oil

2712 90 - Other :

2772 90 rO --- Micro-crysta11ine petroleum wax

2772 90 20 --- Lignite wax

27t2 90 30 --- Slack wax

2772 90 40 --- ParaJlin wax containing by weight O.7 5o/o or
more of oil

2712 90 90

Page 39 of 55



or Aellowbh in colour and ha,s a relatiuely marked
crystalline shttcture.

MicrocrystaLline petroLeum uax is a,Lso a hydrocarbon tuox.

It is extracted from petoLeum residues or from uacuum-
distilled lubrbating oil fractbns. It b more opo4ue than
parafftn uax and has a fner and Less apparent crystalline
stntcture. Normallg it has a higher melting point than
parafJin tuax. It can uary from soft dnd pLastic to hard. and
brittle and from dark broun to uthite in colour.

Ozokeite i.s a natural mineral wax. When puifred- it i-s

known o.s ceresine.

Lignite (or Monttn) uax and the product known as 'Montnn
pitch" are ester utoxes extratted. from lignite. They are hard
and d.ark when crude, but mng be white uthen refrned.

Peat uax is phgsballu and chemicallg similnr to lignite
u.tax, but is slightlg soft.er.

The other mineral utaxes of this feading (slark u-tox ond
scale wax) result from the de-woxing of lubrbating oils.
They are lcss refined and- haue a higher oil content than
paraffn wox- Theb colour uari.es from u.thite to light brown.

The head,lng also includ,es products similor to those
referred. to ln the head.lng and. obtalned, bg sgnthesis
or bg any other process (e.9., sgnthetic parofJin utox
and synthetic microcrystalline u.tox). Houeuer, the heading
does not include high polymer u.taxes such as polgethglene
uLox. These falL in heading 34.O4-

All these u-)oxes are couered bg the heading u-thether crude
or refined., mixed. tngether or coloured.. Theg are used for
moking condles (especinlly paraffn u-nx), polishes, etc., for
irsuloting, dressing textiles, impregnating matches,
protection agairst tust, etc.

Howeoer, the follouing products are classitied ln
head,lng 34.04:
(a) Artiftcial woxes obtained by the chemical modifrcatinn of
lignite u.nx or other mineral u-nxes.
(b) Mixtures, not emubified or containing soluents,
consisting of:

(i) Waxes of this heading mixed uith animal uaxes
(including spermoceti), vegetable woxes or artifrcial
waxes.
(ii) Wates of thls headlng mked. wlth fats, resins,
mlaeral suDstaaces ot other materlalq
proulded theg haoe ., waxg chdracter.

CIIAPTER 34:

CIIAPTER NOTE 5 TO CIIAPTER 34
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Customs Tarilf Heading No. 34O5:

3405 POLISHES AND CREAMS, FOR FOOTwEAR,
FURNITURE,FLOORS, COACHICORX, GLASS OR METAL,
SCOURINGPASTES AND POq'DERS AND SIMILAR PREPARATIONS
(WHETHER OR NOT IN THE FORM OF PAPER, UIADDING, FELT,
NONWOVENS, CELLULAR PLASTICS OR CELLULAR RUBBER,
IMPREGNATED, COATED OR COVERED UTITH SUCH
PREPARATIONS, EXCLUDING trIAXES OF HEN)ING 3404

3405 10 00- Polishes, creams ald similar preparations for
footwear or leather
3405 20 OO- Polishes, creams ald similar preparatlons for the
maintenance of wooden furniture, floors or other wood work
3405 30 00- Polishes and similar preparations for coach-work,
other thal metal polishes 3405 40 00 - Scouring pastes arrd
powders and other scouring preparations
3405 90 -Other:
3405 90 10- Polishes ard compositions for application to meta.1

including diamond polishing powder or paste
3405 90 90 --- Other

Explanatory Notes to HSN in respect of Customs Tarilf Heading No.34O5:

This heading covers polishes and creams fot footwear, furniture,
floors, coachwork, glass or metal (silverware, copper etc.) and prepared
pastes or powders for scouring cooking utensil, sinks, tiles, stoves etc. and
similar preparations such as polishes ald creams for leather. The heading
also includes polishing preparations with preservative properties. These
preparations may have a basis of wax, abrasives or other substances.
Examples of such preparations are:-

(1) Slaxes and polishes consisting of waxesimpregnated with
spirits of turpentine or emulsified in an aqueous medium and
frequently containing added colourint matter.
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5. In heading 3404, subject to the exclusians prouided
below, the expression "artiJieial uaxes and. prepared
uaxesD applies onlg to:
(a) chembollg produced orgonb products of a Luoxa

choracter, uhether or not u.tater-soluble;
(b) products obtained bg mixing different u-.taxes;

(c) product-s of a uraxg cha,ra,ctcr utth a basls of one
o? more uto.xes and. containing fats, resins, rlnineral
substances or other ma,terla,ls, the heading does not
opplg to:

(i) products of headings 1516, 3402 or 3823, euen if
hauing o u.taxg character;
(ii) unmixed onimal waxes or unmixed uegetable
u-taxes, uhether or not refined or coloured, of
heading 1521;
(iii) mineral uoxes and similar products of heading
2712 u-thether or not intermixed or merelA coloured;
or
(iu) u-nxes mixed u.tith, dispersed in or d.issolued in a
liquid medium (headings 34O5, 3809, etc.).



(2\ Metal polishes and polishes for glass consisting of very soft
polishing materials such as cha-lk or kieselguhr in suspension in
an emulsion of white spirit and liquid soap.
(3) Meta.l, etc., polishing, finishing or fine-grinding products
containing diamond powder or dust.
(4) Scouring powders consisting of mixtures of very frnely
ground sald with sodium carbonate and soap. Scouring pastes
are obtained by binding these powders with, for example, a
solution of waxes in a lubricating mineral oil.
These preparatioas, whlch are ofteu put up for retail sale and
are usually in the form of liquids, pastes, powders, tablets,
sticks, etc., may be used for household or industrlal purposee.

The heading also covers paper, wadding, felt, nonwovens, cellular
plastics or cellular mbber, impregnated, coated or covered with
such preparations, but textile dusters and meta.l pot scourers
similarly impregnated, coated or covered are excluded (Sections
XI arld XV respectively)

2A.1.2 Waksol A is a Synthetic Paraffrn Wax, as per opinion of CRCL,
and Paralin wax as confirmed by statement dated 19.01.2016 of Shri Krishan
Kumar, Director of M/s Apratim in the case of SCN issued to M/s. Panoli
Intermediates (lndia) Pvt. Ltd and present Noticee M/s. Shivtek Industries P. Ltd
for the import of impugned goods from Kandla Port. Shri Krishan Kumar,
informed the investigating agency that M/s Saso1 used gas to liquid technolory
Fischer-Tropsch process to manufacture Waksol A ald C9-C11. The product
Waksol 9-11 A is obtained by blending Waksol A and C9-11 in the ratio of 70
% to 8O o/o and. 20 %o to 3Oo/" (Para 16.3 of SCN).The CRCL reports that
WAKSOL 9-11A is 'd. sgnthetlc Paratfii utax'.

Waksol A ald C9-C11 n-para-ffrn are blended in a proprietary ratio to
produce Waksol 9-11A which is a liquid at room temperature (20 deg. C).

2A,L.3 HSN explanatory note to CTH 2772 (2017 edition) discusses
about the parallin wax as given below: -

Paraffin wax b a hgdrocarbon uox extracted from certain distilLates of
petroleum oib or of otls obtained from shal-e or other bifitminous mineroLs.
Thi,s tuox is tansfurent, u.thite or gellou-tish in colour and. has a relntis.tely

marke d cry stalline structure.

On perusal of the test reports as well as tJ:e submission of the noticee,
it is observed that WAKSOL 9-11A is maaufactured from Syngas in Fischer-
Tropsch processas stated by SASSOL, whereas Para.fiin Wax is made from
shale or other bituminous minerals and for the said reasons Waksol A cannot
be considered as natural Parajlin wax.

28.1.4 With regards to Hon'b1e Tribunal direction to examine whether it is in
the nature of Slack Wax, it is seen that SASSOL has submitted an explanation
of the process to say, though it is nearer to Slack Wax, it is chemically
different.

The name "Woksol" is d.eri:-ted from a ambbntion of Afrban uords
'Waks' (Wox) and 'Olie' (oil) due b its nodre. It i,s conueni.ent to
handle the material as if it utos a uery soft u)ox to ensure it is fulty
liquid- and homogeneou.s, othenuise separatbn could occur during
handling. Waksol i.s a product unique to the Fischer Tropsche process.
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The nearest equiuaLent in crude oil refating is "slack" uox, houeuer,
Waksol is chemicallg more n-paraffinir and contains a much higher
proportion of louer carbon numbers.

Further to the point that WAKSOL A is not from Crude Oil refining,
tlrere is no evidence to suggest de-waxing of lubricating oils. HSN 2712 refers
to Slack Wax as below-

The other mineral u.toxes of thi.s heading (slock wox and scale uLox) result

from the de-waxing of lubrbating oil-s.

SASSOL further states that -
Waksol A does not meet the defnition of wox according to the

European Wax Federation and for this reoson b not includ.ed rn Sasolt
Reach registration for Fi.scher Tlopsch u.toxes.

For the said reasons, WAKSOL A cannot be considered as Slack Wax.

28.1.5 HSN 27f2 states ttrat, apart from natural paraffin wax, 2712
also includes synthetic ParaJlin wax. The following HSN note to 2712 makes it
clear-

HSN 2712 -
The heading also includes products similar to those referred to in

the heading and obtained bg synthesis or by any other process (e.9.,

synthetic parafftn wox and sgnthetb mbrocrystalline wox).

28.1.6 Ercluslon clau:e under HSII 2712 eays as under:

Exclusion clause under HSN 2712:

"Houeuer, the followittg products ore clo.ssifred in heading 34.O4:

(a) .-......-..-...,

(b) Mixhtres, not emuLsified or containirtg soluents, ansistittg of:

(il

(ii) Waxes oJ thls headlng mked uith fats, resins, mlneral
substcnces or other rar,dterlo,ls, prouided theg haue a uaxA
choracter. "

The relevant portion of (bXii) above indicates that, in a state of not
emulsiJied or containing solvents, mixture of waxes of 2712 with minera1
substances or other material are not classifiable in 2772. As stated earlier,
WAKSOL 9-11A is a mixture of WAKSOL A and C9-11. It is not a rnixture of
two waxes both classiliable :or:der 2712.

28.1.7 The goods Waksolg-f 1 A is an oxidized Synthetic ParaIlin Wax. In
terms of progressive structure of tariff entries of 2712 and,3404, when C9-11
(any other material) is mixed with Waksol A, there is no ground to classify tJle

mixture back into CTII 2712. Moreover, as already stated, Waksol A calnot be

considered as Siack Wax, and also not as Slack Wax with oil.

28.1.E As per the report of CRCL, Waksol 9-11A is a proprietaqr mixture of
Waksol A a-nd C9- 1 1 . The statement and the literature of oversea supplier
SASSOL a.lso confirrn these details.
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29. Whether the impugned goode viz. flcltret 9-11A grade' is classifiable
under Custorrs Tarilf Item IYo. 34O52OOO as proposed in Show Cause
Notice. I find from the foregoing paras that the impugned goods is neither
classifiable under Customs Tariff Item No. 27 7Ol99O nor under Customs
Tariff Item No. 27129030, I proceed to decide whether the sajd goods is
classifiable under Customs Tariff Item No. 34052000 or otherwise.

29.1 HSN 3405 refers to-

"Polrbhes and. cream.s, ....and prepared pa-stes or pou-tders...... etc. ond
slmilar preparatlons. The heading abo includes polishing preparations
with preseruatiue properties. These preparatlons tnag haoe a basis of
uax. Exampl-es of such preparatbns are:-

(1) Wa.xes and polishes consisttng of waxes lmpregnqted
utith splr:its oJ turpentlne or emubifted in an aqueous medium
and frequentlg containing added mlnuring mntter.
(2)...... .."

29.2 CRCL reports opines that :-

The Paraffn Cg-C I I i.s a ingredi-ent u-sed. a,s carri.er to improue
corsbtency of poli-shes in whi-ch the WAKSOL A i-s o pincipal component
used to import u-tater proof, wear resbtant and other properties of
polishes and tltus the blend of paraffin C9-C1 I and WAI<SOL A to get the
preparation "WAKSOL 9- I 1 A" is correctlg foJb under the chapter
34O5.2O as reported earLier.

29.3 Overseas supplier SASSOL statements of the Noticees confirming that
WAKSOL A as a heauy parafftn amponent in liquid. paraffat blends for soluents
applications'. SASSOL'S statement is to state that WAKSOL A as a heavy
paralhn is blended in a proprietary ratio for solvent applications. In the
present case, such blending, as CRCL report states, allows the goods in liquid
medium to be easily applied with uniformity and consistency.

29.4 CONGEALING POIIIT: The SCN alleges, based on report of Joint
Director, Customs House Laboratory, Kandla that, the product doesn't fall
under CTH 2712 as "Petroieum Jelly, paralfin wax, microcrystalline wax,
Ozokerite, Lignite wax, Peat wax, other mineral waxes and similar products
obtained by synthesis or by other processes, whether or not colored" since the
sample having consealins point less tharr 30 deg C. The Joint Director has
further opined that the congealing point of the products Petroleum jel1y,

Petroleum wax, microcrystalline petroleurn wax, slack wax and other waxes
falling under chapter 27l2l0 to 27 729O9O should be more thart 30 deg C.

However, on perusal of the explanatory notes to CTH 2712, it is
apparent that requirement of congealing point above 3O deg C is only for
pertroleum jelly. However, it needs to be noted that, Congealing Point is al
international standard developed for Waxes including Petrolatum. Though
HSN 2712 pertaining to Waxes does not mention it, the finding of the
Laboratory in this regard is an important parameter intera.lia to understand
the nature of goods. Congealing point reflects level of resistalce to flow. The
present goods being in liquid form have obviously lower congealing point. CTH
3405 refers to goods being in liquid state.

29,5 As per technical literature regarding tJ:e product'Waksol A', available in
the website http: / /rolfeschemica-ls.com/images/products / MSDS%2O Trisol
%2OOD, the terms lVaksol A' and ?araftin Wax' are s5monyrns and not
different products. Relevant page of the said Technica.l literature is
reproduced below for easy reference.
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29.6 lt would be seen that the Re-Test Report of CRCL, New Delhi and the
manufacturing process sheet of the concerned overseas malufacturer viz.
M/s. Sasol Ltd, have clearly mentioned the main two ingredients of the
product in question viz. Waksol 9-11A Grade, are Waksol A' and 'C9-C11 n-
paraflin'. Although these ingredients are not specifica-1ly mentioned in the Test
Report of Customs Laboratory, Kand1a, it is stated generally therein that the
sample of product viz. Waksol 9-11A Grade, is a preparation obtained by
blending hydrocarbon soivent, oil and wax which indicates that Waksol A
(Para-ffin wax) and n-paralfin are the ingredients.
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29.7 Further, it would be prudent to examine the nature and usage of the
aJoresaid two materials contained in the Waksol 9-11A Grade, viz. Waksol A
and C9 { 1 1 n-Paralfrn. As per the details available on the website of
h ttns: / / coatinos soeciabhem. m / nrodua.t/ o ol-sas o 1))OX-lt)O kso o-sa.s

Sasolwax, "Waksol A" is a Fischer-Tropsch unmicronized wax by Sasol. It has
straight chain of hydrocarbons, high melting point, low viscosity and excellent
hardness. Sasol wax "Waksol A" is suitable for paint strippers for wood
surfaces arrd protection for wood surfaces. Scalned image of the same is
shown hereunder:

r #n_nr r ak

Sehcror:**.

t |9gobhffi a rry/.dn

coathrgs lnqr.rlnrrs

Waksol A Showa Denko Group
becomes Re5onac

r t kd,-,+.n hibrd 5 t!.d r h. d.v{.r*r .. hEori-.
irdba !-drI *&d A I d. rr p.tn rjhrn h. -d uLc

29.A Further, the literature in respect of Fischer-Tropsch Hard Waxes of the
foreign manufacturer viz. M/s Sasol Limited, avajlable in website
http:/ / utuw. sa.solgermang.de 'sosolu.tax_document" shows that Sasol's
Fischer-Tropsch hard waxes are synthetically produced by using gas-to-
liquids (GTL) technologi, and has application in many sectors viz. Hot Melt
Adhesives, Pol5rmer Processing, Asphalt Additive, Printing Inks, Paints,
Varnishes and coatings, Textiles and Polishes. Usage of Fischer-Tropsch Hard
Wax malufactured by M/s. Sasol in the manufacture of Polishes as narrated
in this product literature, is as under-

Polish producers use woxes a fulfill the basic function of poli.shes, Le.

protection, beautiftcation and cleaning. Sasot's Flscher-Tropsch hrrrd
utaxes fvld applirations in a range of poli.shes that include the traditional
soluent and emubion postes as uEU a,s liquid. emubbn polishes.

29.9 In the matter of another materia-l ilz. C9-C77 n- paraffln', one of the
contents of the product in question viz. ' Waksol 9- I 1A grade', it is seen from
the website of M/s. Sasol, the foreign manufacturer,
https: / / oroducts. sasol.com /oic /products/home / sades /ZA/ 5c9-c1 1-n-
paralfin / index. html that C9-C11 a-Parallla is a clear colorless hydrocarbon
liquid and flammable liquid with a very slight paralllnic odour and has
application in many sectors including in cata-lyst carrier, solvent carrier in

NESONAC
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pesticide aerosols, chlorinated paraIIin, clealing agents, Polishes. The
scalned image of the said literature is as under-
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29.1O The HSN 3405 refers to Polishes and creams, ... and prepared pastes or
powders...etc. and similar preparations. One of the example of such
preparations being - "(1) Waxes ......impregnated with spirits of turpentine or

Thus, WAKSOL 9-11 A merits consideration as 'similar to preparations'
to entries preceding it. Said similar preparations are stated as examples in
terms of how they constitute to be such similar preparations.

In ttle present case, WAKSOL9-ll A is a Wax (8O% proportion) and is
impregnated with a solvent (C9-1U. It gets covered by example of ' (1) Waxes

...... impregzrated with spirits of turpentine".

Usage of 'Spirits of turpentine' refers, in the context of nature of goods

to be identified under CTH 3405, to Mineral Turpentine Oil being C9-11 in the
present case. Such a frnding is supported by the fact ttrat there is use of white
oil/M.T.O in emulsified preparations.

29.L1 Thus, CTH 3405 includes preparations similar to
Polishes/Creams/Powders/Pastes meant for various applications both
household and also industrial This we find from example in case of polishes
for Shoe or maintenance of Wooden furniture, and similar preparations for
Ieather or Wood work.

29.12ln view of tJre scope of 3405 as laid out above, a-fter considering the
clauses of exclusions wder 27 72, and other evidences as discussed above,
WAKSOL 9- 1 1 A is correctly classifrable under 34052000 as preparations
similar to polishes /creams/pastes of CTH3405, in liquid form and for
industrial purposes.

Considering the Iinding that the nature of goods being preparations
simila-r to the goods mentioned under 3405, for both household and industria,l
purposes, the question of predominalt use is also answered in terms of
finding that the scope of tse of similar preparations'is not restricted to few of
the specific uses mentioned under CTH. Such a restricted view will render
otios the remaining portion of CTH (residuary entries or other conceivable
similar preparations in terms of HSN details), which cannot be the legislative
intent.

30. The second issue referred to in Hon'ble Tribunal Order is whether
the subject goods are ofter put up for retails sale as is required under
HSN 3405:

30.1. The HSN of34O5 states that -

"These preparations, uthbh are oJten put up for retail sale ....and may be
used for househnld or industrial purposes".

3O.2 Use of word 'often' does not denote 'always'. Thus, it does not mean
'essentially'. Use of words-similar products, industrial purpose etc. heip us
appreciate the same. Use of word 'industrial purpose' indicates that goods of
3405 can also be used by 'Industrial/institutional consumers'.

Further, Legal Metrolory Acts/Rules, which regulates retail sale,
exempts industrial buyers from its operation, if goods of 3405 are to be used
for industrial purposes.

3O.3 Further, 3405 represents, apart from polishes /creams/pastes/ powder,
'similar preparations'. Usage t-rse for industrial purposes' expands the scope of
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3405 beyond t>roducts for end consumers', and it includes preparations of
similar nature but it is raw material for some other products.

3O.4 Thus, as regards the examination of the goods as to whether they are
intermediate /Raw material or end products fit for retail sale, in the contest of
importer's submission that the impugned goods are meant for use in
malufacture of Chlorinated Paralfin Wax, it is stated here that, as recorded in
the foregoing paras above, subject goods are covered in terms of its
constituents ald properties ald its nature under CTH 3405. Thus, question or
feasibility of its further use, or fact that importer intends to use it, as raw
material has no effect on the classification suggested above.

31 Thus, to decide the classification of impugned goods, that are claimed to
be used for manufacture of Chlorinated Paralfin Wax and for various
industrial purposes, even if used, decisive consideration, over and above tJ:e
test of retail sale, is examining the goods in terms of its constituents and
nature. This test is ansv/ered in foregoing paras.

Thus, determining the use is a valid consideration, but not an essential
one, to decide the classilication. Exercise to determine the predominant use of
subject goods in terms of end product or raw materia-l is not same as
capturing the scope of CTH 3405. Considering the HSN, even if the goods are
raw materia-l for some other industrial purpose, the goods still merit
classilication under CTH 34052000. Reference is made here to decision of
Hon'bie Supreme Court in the case of TATA ENGINEERING & LOCOMOTWE
COMPANY LTD. 1994 (7 4) E.L.f . 193 (S.C.) wherein Hon'ble SC was examining
the word 'Raw material in the context of Bihar Finance Act, 1981, and held
that,

"The word 'rau.t-material' has no fued meaning. It mag uary with the use
to u-thbh it b put. An item mag be rau-material for manufacfrrittg goods
'A' and the goods so produced may itself be rano-material for goods 'B'.
For instance, batteri.es, tAres and. tubes are bg themselues finished
products. Theg on their oun cannot be considered to be ralD-materiol. But
u-then it is used for flanufacture of o. uehble then it becomes raw-material
for it o.s it is essential and necessary for producing the goods in which it
has been used.."

31.1 ln view of the above, I find that the M/s. Shivtek Industries F/t. Ltd
have mis-classified the subject goods in the Bills of Entry for Home
Consumption. Thus, they have contravened the provisions under Section 46(4)
of the Customs Act, 1962. The above discussion clearly indicates tJ:at the
goods, viz. Waksol 9-11A'is correctly classifrable under Tariff Item 34052000,
and the classification of such products done by the importer-noticee under
Tariff Item 27707990 is liable to be rejected.

32. Ilhether M/s. Shivtek Industries Pvt. Ltd are liable to pay the
dilfetential amount of Customs Duty of Rs. Rs.64,85,925/- (Rupees Sixty
Four Lakh, Eighty Five Thousand, Nitre Hundred and TVenty Five Only)as
detailed iu Annexure A of the Show Cause Notice uader Section 2B(pl of
the Customs Act, 1962 alongsith interest u[der Section 28AA of the
Customs Act, 1962?

32.1 ln view of aforesaid discussion, I find that Noticee has mis-classified t].e
impugned goods viz. Waksol 9-11A Grade' under Custom TariII Item No.
27707910 instead of merit classilication under Customs Tariff Item No.
34052000.1 frnd that Noticee had frled Bills of Entry covering the period from
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28.03.2077 to 12.07.2079 as mentioned in Annexure-A to the Show Cause
Notice for clearance of goods supplied by M/s. Sasol Chemical, South Africa
artd declared the description of goods as Waksol 9-11A Grade' with generic
description as Petroleum Ot7:7Oo/o or more of petroleum oils with FP>25 degree.

The Noticee with clear intent to evade the paJment of customs duty classifred
the said goods under Customs Tariff Item No 27101990 and claimed the
benefit of Sr.No.147 of Notification No.50/2017-Cus dated 30.06.2017. Merit
classifrcation of the goods is Customs Tariff Heading No.34052000. I find that
Noticee inspite of having been in knowledge of nature and properties content
in imported goods, with sheer motive to evade the pa5rment of customs duty by
wrong availment of benefit of concessional rate of Duty available as per
Sr.No.147 of Notilication No.50/2017-Cus dated 30.06.2017 mis-classified
and mis-declared the same in Bil1s of Entry and thereby short paid the duty of
Rs.64,E5,925/-. Hence, the provisions of Section 28(4) of Customs Act, 1962
for invoking extended period to demand the short paid Duty are clearly
attracted in this case. I, tJrerefore, hold that the differential Duty of
R.s.54,85,925/- are required to be demanded and recovered from M/s.
Shivtek Industries A/t. Ltd invoking the provisions of extended period under
Section 2814) of Customs Act, 1962 along with applicable interest under
Section 28AA of Customs Act, 1962.

32.21find that the Noticee has furnished Balk Guarantee of Rs. 15,00,000/-
for differential duty which is required to be encashed and adjusted towards
recovery of differential duty of Rs. 64,85,925/ - confirmed alongwith interest.

33. ltrhether the imported goods viz. Waksol 9-11A Grade, valued at
Rs.9,99,37,2161- arc liable liable for coufiscatloa uader Sectioa 111 (mf
of the Customs Act, 1962?

33.1 I find that 738.042 MTs of 'Taksol 9-11A Grade" imported under the
Bills of Entry No. 3979553 dated 08.07.2019 valued at Rs. 65,28,075/- h.ad

been seized under Section 110(1) of Customs Act, 1962 being liable for
confi.scation under Section I 1 1(m) of Customs Act, 1962 which was
subsequently released provisionally by the competent authority on request of
M/s. Shivtek Industries Rrt. Ltd., under provisions of Section 110A of the
Customs Act, 1962,

33.3 As the impugned goods are found liable to confiscation under Section
111 (m) of the Customs Act, 1962,I find it necessary to consider as to whether
redemption fine under Section 125(1) of Customs Act, 7962 can be imposed in
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33.2 Apart from the above seized goods, M/s. Shivtek lndustries Pst. Ltd
had imported 1928.6 MTS of "Wak8ol 9-11A Grade" tota-lly va.lued at Rs.

9,34,O9,14L1- cleared by the Noticee by mis classification under Customs
TariII Item No. 27101990 and wrong availment of the benefit of exemption
from payment of Customs Duty as per Sr.No.147 of Notification No.50/2017-
Cus dated 30.06.2017 for period from 28.03.2018 to ).2.07.2019 (except
seized goods imported vide B/E No. 3979553 dated 08.07.2019. Though the
said goods were not avajlable for seizure but they had been imported in
contraventjon of the provisions of Section 46(4) of the Customs Act, 1962. For
these contraventions and violations, the aforementioned goods fall under the
ambit of smuggled goods within meaning of Section 2(39) of the Customs Act,
7962 and hence I hold them liable for confiscation under the provisions of
Section 111(m) of the Customs Act, 1962 in as much as they wrongly availed
the benefit of Sr.No. 147 of Notification No.50/2017-Cus dated 30.06.2017 and
mis-classified under Customs Tariff Item No. 27107990 instead of merit
classification under Customs TariII Item No. 34O52000.



lieu of confiscation in respect of the imported goods, which are not physically
available for confiscation. Section 125 (1) of the Customs Act, 7962 reads as
under: -

"125 Option to pay fiae ln lieu of confiEcatioa -

(1) Wheneuer conftscatinn of ang good.s b authori-sed by thi.s Act, the
offtcer adjudging it mag, in the case of anA goods, the importation or
exportatbn u.thereof is prohibited under thi-s Act or under ang other laut
for the time being in force, and shall in the case of ang other goods, giue
to the ouner of the goods [or, u.there such oumer is not knoutn, the
person from u.rhose possession or custodg such goods haue been
seAed,l an option to pag in li.eu of conftscation such fne os the said
offrcer thinks fiL.."

33.4 I find that the Noticee has wrongly availed the benefit Sr.No.147 of
Notification No.50/2017-Cus dated 30.06.2077 by mis classification of
impugned goods under Customs Tariff Item No. 27101990. I rely on the
decision in the matter of Weston Components Ltd. v. Collector reported as
2000 (115) E.L.T.27a (S.C.) wherein Hon'b1e Supreme Court has held that:

'It is contended bg the learned Coun sel for the appellant that
redemption fine could not be imposed because the goods u.nre no longer
in the custody of the respondent-authoity. It i-s an odmitted fact that the
goods were releosed to the appellant on an appliration made bg it and
on the appellant executing a bond. Under these circumstances if
subsequently it i.s found. that the import uos not ualid or that there tua-s

ang other tregulaitg whbh uould entitle the custotts authorities to
conftscate the sai.d goods, then the mere fact thot the goods uere
releosed. on the bond being executed, unuld not take auaA the power of
the custom.s authoities to leug redemptbn fine".

In view of the above, I find that seized 138.042 MTs of 'Vaksol 9-1lA
Grade" imported under the Bi-lls of Entry No. 3979553 dated O8.O7.2019
valued at Rs. 65,28,O75/- which was subsequently provisionally released on
fumishing Bond and Bank Guaraltee are liable for confiscation under
Section 111(m) of the Customs Act, 1962. Further, I find that the bond for the
full va.lue of seized goods executed for provisional release of said seized goods
is required to be enforced ald Bank Guarantee of Rs 15,00,000/-furnished
thereof is aJso required to be encashed.

33.5 I further find that even in the case where goods are not physicaliy
available for confrscation, redemption frne is imposable in light of the
judgment in the case of M/s. Visteon Automotive Systems India Ltd.
reported at 2018 (OO9l GSTL 0142 (Mad) wherein the Hon'ble High Court
of Madras has observed as under:

23. The penattA directed against the importer under Section 112 and
the fine pagable under Section 125 operates in tu-to different fields. The

fine under Section 125 is in lieu of confi.scation of the goods. The
paAment of fine followed up bg payment of dufu and other
charges leuiable, as per sub- section (2) of Sectton 125,

fetches relief for the good.s from getting confiscated. Bg subjecting
the goods to pagment of dutA and otlTer charges, the improper and
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irregular importation i.s sought to be regularised, Luhereas, by
subjecting the goods to pagment offine under sub-section (1) oJ Section
125, the goods are saued from getting confrscated. Hence, the
auailability of the goods i.s not necessary for imposing the redemption

fine. The opening utords of Section 125, "Wheneuer confiscation of any
goods is authori-sed bg thi-s Act ....", brings out the point
clearly. The pouer to impose redemption ftne spings from the
authorbation of conftscation of goods prouid.ed. for under Section
111 of the Act. When once pouer of authorbation for confiscotion of
goods gets traced to the said Section 111 of the Act, we are of the
opinion that the phgsical auailabilitg of goods is not so much releuant.
The redemption fines infact to auoid such consequences flowing from
Section 111 onlg. Hence, the paAment of redemption fine saues the
goods from gettirLg confiscated. Hence, their phgsical auoilability
does not haue ang significance for imposition of redemption fine under
Section 125 of the Act. We accordinglg answer question No.
(iii).

33.6 I also find that Hon'ble High Court of Gujarat by relying on this
judgment, in the case of Syaergr Fertichem Ltd. Vs, Union of ladia,
reported 1n,2O2O (331 G.S.T.L. 513 (Guj.f, has held inter alia as under: -

774. ...... In the oforesaid contexl ue rLaA refer to and relg upon a
decbbn of the Madras High Court in the cose of M/ s. Visteon
Automotiue Systems u. The Cu.sbms, Excke & Seruite Tox Appellate
Tri.bunal C.M.A. No. 2857 of 2O11, decided on 11th Augus| 2017 [29J8
te) G,S.T.L. 142 (Mad.)1, u.th.erein the following ha-s been obserued- in
Para-23;

"23. The penalty directed against the importer under Section 112
and the fate payable under Section 125 operate in tuo different
freld.s. The fine under Section 125 is in lieu of confrscation of the
goods. The payment of fne followed up by paAment of duty and
other charges leuinble, as per sub-section (2) of Section 125, fetches
relief for the goods from getting confrscated. Bg subjecting the
good-s to paAment of dutg and other charges, the improper and
irregular importatbn i.s sought to be regularbed, uhereos, bg
subjecting the good.s to pagment of fine under sub-section (1) of
Section 125, the goods are saued. from getting conftscated. Hence,
the auailabilitg of the goods r:s not necessary for imposing the
redemption fne. The opening unrds of Section 125, "Wheneuer
conftscation of ang goods is authorised bg thb Act....", bings out
the point cbarlg. The pou:er to impose redemption fute springs from
the outhorbation of confrscation of goods prouided for under Section
1 1 1 of the Act. When once power of authori-sation for confiscatinn of
goods gets trar.ed tD the said Sectinn 1 1 I of the Act, we are of the
opinion that the physbal auailabilifu of good.s is not so much
releuant. The redemption fme is in fact to auoi.d. such consequences

fl"wi-S from Sectbn 111 onlg. Hence, the paAment of redemptbn
fine saues the goods from getring conftscated. Hence, their physbal
auailabilifu does not have ang significonce for imposition of
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redemptbn fine under Section 125 of the Act. We accordinglg
ansu-.er question No. (iii)."

In the present case, it is clearly apparent that M/s. Shivtek Industries
Pvt. Ltd has wrongly availed the benefit of Sr.No.147 of Notification
No.50/2017-Cus dated 30.06.2077 with clear intent to evade the payment of
duty. Therefore, the contention of M/s. Shivtek Industries Rrt. Ltd., that in
absence of availabilit5r ofgoods, cannot be confiscated is not tenable.

In view of the above, I find that 1928.6 MTS of "Waksol 9-11A Grade"
totally valued at Rs. 9,34,09,141/- (Rupees Nine Crore, Thlrty Four LaLh,
Nine Thousand, One Hundred aad Forty One onlyf (except goods imported
vide Bills of Entry No B/E No. 3979553 dated O8.07.2019) though not
available are liable for confiscation under Section 111(m) of the Customs Act,
7962.

33.7 In view of the above, I frnd that redemption fine under Section 125 (1)

is liable to be imposed in lieu of conliscation of subject goods having
assessable value of Rs.9.99,37,2161- as detailed in Annexure A-of the Show
cause Notice.

34 trIhether M/s. Shivtek Industries Ptzt. Ltd are liable for penalty under
the prowisions ofSection 114A, ofthe Customs Act, 1962?

34.1 I frnd that demand of differential Customs Duty amounting to
Rs.64,85,925l- has been made under Section 28$l of t}re Customs Act,
1962, which provides for demand of Duty not levied or short levied by reason
of collusion or wilful mis-statement or suppression of facts. Hence as a
naturally corollary, penalty is imposable on M/s. Shiwek Industries Brt. Ltd.,
under Section 114A of the Customs Act, which provides for penalty equal to
Duty plus interest in cases where the Duty has not been levied or has been
short levied or the interest has not been charged or paid or has been part paid
or the Duty or interest has been erroneously refunded by reason of collusion
or any wilfu1 mis statement or suppression of facts. In the instant case, the
ingredient of suppression of facts by M/s. Shivtek Industries Rrt. Ltd., has
been clearly estabtshed as discussed in foregoing paras and hence, I find that
this is a fit case for imposition of quantum of penalty equal to tJ:e amount of
Duty plus interest in terms of Section 114A ibid.

34.2 Whether M/s. Shlvtek Industries Pet. Ltd are liable for penalty
uader the provisioas of Section ll2lall ll2 (bl, of the Customs Act,
L962?

34.4 ltrhether M/s. Shivtek Industries M. Ltd., are liable for peualty
under the prowisions ofSection 114AA ofthe Custotns Act, L962?
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775. We utould llke to Jollou the d.ictum os lald d.outn bg the
Madras High Court in Para-2?, referred to aboue."

34.3 I find that Iifth proviso to Section 114A stipulates that "where any
penalty has been levied under this section, no penalty shall be levied under
Section 112 or Section 114" Hence, I refrain from imposing penalty on M/s.
Shivtek Industries Frt. Ltd., under Section 112 of the Customs Act, 1962 as
penalty has been imposed on them under Section 114A of the Customs Act,
1962.



34.5 I a,lso frnd that the Show Cause Notice proposes to impose penalty on
the M/s. Shivtek Industries hrt. Ltd., under Section 114AA of the Customs
Act, 7962. The text of the said statute is reproduced under for ease of
reference:

"If a person knowinglg or intentionallg makes, sign s or uses, or couses to be

madq sigrwd or u.sed, any declaratlo4 statem-ent or d.ocumEnt uhich i.s faLse
or inconect in ang materinL partianlnr, in the transactbn of ang business for the
purposes of this Act, shall be liable te a penalfu not exceeding jlue times the
ualue of goods."

34.6 I find that M/s. Shivtek Industries Brt. Ltd was well aware about the
properties and contents of imported goods viz. Waksol 9-11,{ Grade' and its
merit classification under Customs Tariff Item No. 34052000. However, with
clear intent to evade the pa5rment of Customs duty ald wrong availment of
benefit of Sr.No.147 of Notification No.50/2017-Cus dated 30.06.2017 which
was avajlable to Custom Tariff Item No. 27101990, they mis classified the said
imported goods under Custom TariII Item No. 27101990 and intentionally
declared Sr.No.147 of Customs Notification No. No.5O/2017 dated 30.06.2077
in BiII of Entry with clear intent to evade the paJrment of duty and contravened
the provision of Section 46 (41 of the Custom Act, 1962 by making /ahe
decl.arations in the Bill of Entry,. Hence, I find that M/s. Shivtek Industries
has larowingly ald intentionally mis declared the false/incorrect description of
goods ald its Tariff ltem No. and Notification No. in respect of imported
goods. Hence, for the said act of contravention on their part, M/s. Shivtek
Industries Pvt. Ltd is liabie for pena.lty under Section 114AA of the Customs
Act, 1962.

34.7 Further, to fortifu my stald on appiicability of Penalty under Section
114AA of the Customs Act, ).962, I rely on the decision of Principal Bench,
New Delhi in case of Principal Commissioner of Customs, New Delhi (import)
Vs. Global Technologies & Research (2023l,4 Centax 123 (Tri. Delhi) wherein it
has been held that "Since the bnpofter ha.d. made fabe declaratbns in the Bill
of Enfig, penaltg taas aLso correctlq imposed under Sectinn 114AA by the
original authoritg".

35. Wrether Shri Shiv Kumar Nenwani, Dlrector of M/s. Shivtek
Industries h. Ltd is liable for Penalty Section 112(al & (bf , of the
Custorrs Act, 1962 ?

35.1 I find that Shri Shiv Kumar Nenwani, Director of M/s. Shivtek
Industries F^. Ltd., was responsible for import and involved in the decision
making in the classification of the imported "\Maksol 9-11A Grade" and also in
approving mis- classification of the same under Customs Tariff Item
No.27101990 in the Bills of Entry and thereby they wrongly claimed tJ:e

benefit of Sr.No.147 of Notification No.50/2017-Cus dated 30.06.2017 inspite
of having the knowledge of tlte nature, properties and content of the subject
goods and mis classified under Customs Tariff Item No. 277O199O instead of
its merit classification 34052000. Thus his act a-nd omission rendered the
goods liable for confiscation under Section 111 (m) of the Customs Act. 1962
and thereby Shri Shiv Kumar Nenwani, Director rendered himself liable for
pena.l action under Section 112 (a) (ii) of the Customs Act,1962.

36. In view of the discussions and findings in paras supra, I pass the
following order:

::ORIIER::
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36.1 I reject the classification of imported goods i.e. "Waksol 9-114 Grade"
having total Quartity 2,067 MTs, totally valued at Rs.9,99,37,216l- (Rupees
Nine Crore, Ninety Nine Lakh, Thirty Seven Thousand, Two Hundred and
Sixteen Only) covered under Bills of Entry as detailed in Annexure-A to the
Show Cause Notice, classilied by M/s. Shivtek Industries Private Limited
under Customs Tariff Item No.27101990 ald order to re-cIassiff the same
under Customs Tariff Item No.34O52OOO of the Customs Tariff Act, 1975.

36.2 I confirm the differential Duty amount aggregadng Rs.64,85,9251-
(Rupees Sixty Four Lakh, Eighty Five Thousand, Nine Hundred and
Twenty Five Only) for the period from 28.03.2018 to 72.07.2019 payable on
import of "Waksol 9-11A Grade" valued at Rs.9,99,37,216/- as detailed in
Annexure-A attached to the Show Cause Notice and order to recover the same
under Section 28$) of the Customs Act, 7962 from M/s. Shivtek Industries
Private Limited.

36.3 I order for the recovery of interest at the applicable rate from M/s.
Shi\,tek Industries Private Limited on the said differential Customs Duty as
mentioned at Para 36.2 above under Section 28AA of the Customs Act,7962.

36.4 I hoid the seized 738.042 Mts of "Waksol 9-11A Grade" imported under
the Bill of Entry No. 3979553 dated 08.07.2019 valued at Rs. 65,28,O75l-
(Sixty Five Lakh, Twenty Eight Thousand and Seventy Five only) liable for
confiscation under Section 1 1 1(m) of the Customs Act, 1962. However, I give

M/s. Shivtek Industries Rrt. Ltd, the option to redeem the goods on payrnent
of Fine of Rs.3,25,OOO/- lRupees Three Lakh and TWenty Five Thousand
only) under Section 125 of the Customs Act, 7962.

36.5 I order enforcement of the Bond valued at Rs. 65,28,075l- (Sixty Five
Lakh, Twenty Eight Thousand and Severty Five onlyl furnished for
provisional release of the seized goods 138.042 Mts of "Waksol 9-11A Grade"
imported under the BilI of Entry No. 3979553 dated O8.07.2019 and order to
encash and appropriate the Balk Guarantee of Rs.I5,OO,OOO/- (Rupees
Fifteen Lakhs only) towards the above confirmed dut5r, Interest and
redemption Fine as mentioned in Para 36.2, 36.3 and Para 36.4 above.

36.6 I hold the 7928.6 MTS of "lfaksol 9-11A Grade" tota-lly valued at Rs.

9,34,O9,14L I - (Rupees Nine Crore, Thirty Four Lakh, Nine Thousand, One
Hundred and Forty One only) (except goods imported vide Bi1ls of Entry No

BIE No. 3979553 dated 08.07.2019) liable for confiscation under Section
111(m) of the Customs Act, 1962. However, I give M/s. Shivtek Industries Prt.
Ltd, the option to redeem the goods on pa1rment of Fine of Rs. 45,OO,OOO/-
(Rupees Forty Five Lakh only) under Section 125 of the Customs Act, 1962.

36.7 I impose a penalty of Rs.64,85,925/- (Rupees Sixty Four Lakh,
Eighty Five 'fhousand, Nine Hundred and f*enty Five Only) plus penalty
equal to the applicable interest under Section 28AA of the Customs Act, 1962
payable on the Duty demanded and confirmed above on M/s. Shivtek
Industries Private Limited under Section 1 14A of the Customs Act, 7962.
However, in wiew of the first and second proviso to Section 114A of the
Customs Act, 7962, if the arnount of Customs Dut5z conlirmed ald interest
thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty sha-ll be twenty Iive percent of t}le
Duty, subject to the condition that the amount of such reduced penalty is also
paid within tJle said period of thirfir days;
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36.E I refrain from imposing arry pena-lty on M/s. ShiWek Industries Private
Limited under Sections 112 (a) & (b) of the Customs Act, 7962.

35.9 I impose a pena.lty of Rs. 2,OO,OOO/- (Rupeee Two Lakh onlyf on Shri
Shiv Kumar Nenwani, Director of M/s. Shivtek Industries Private Limited
under Section 112(a)(ii) of the Customs Act, L962.

37. This order is issued without prejudice to any other action that may be
taken under the provisions of the Customs Act, 1962 and Rules/Regulations
framed thereunder or any other law for the time being in force in the Republic
of India.

38. The Show Cause Notice No. VIII/7O-O2 /Commr/O&A/2022-23 d,ated,
74.02.2023 is disposed off in above terms.

iv ,+
LO

--1
r)

To,

(Shiv Kumar Shaima)
Principal Commissioner

DIN: 2O24O77 lMNOOOOOOEBl3

BY Speed Post /Hand Delivery/E Mail:

F.No.VIII/ 10-02 / Colnmr. / O&A I 2022-23 Date: 79.07 .2024

Bv RPAD / Bv Hand DelivervlEmail/Speed Post

(i) M/s. Shivtek Industries Private Liaited, CH-1 & CH-2/C, GIDC,
Dahej, Tehsil- Vagra, Distt- Bharuch, Gujarat- 392130.

Corporate oflice:
M/s. Shtwtek Industries Private Llmited, 802-804, Pearl Best
Height II NetajiSubhash Place, Pitampura Delhi 110034.

(ii) Shri Shiv Kumar Nenwani, Director of M/s Shivtek Industries
Private Limited, CH-l & CH-21C, GIDC, Dahej, Tehsil- Vagra,

Distt- Bharuch, Gujarat- 392130.

1. The Chief Commissioner, Customs, Gujarat Zone, Ahmedabad for
information please.

2. The Additiona,l Commissioner of Customs (TRC), Ahmedabad for
information.

3. The Assistant/Deputy Director, DRI, Regional Unit, Plot No. 193, OSLO,
Sector 4, Gandhidham (Kutch), Gujarat for information.

4. The Deputy Commissioner, Customs (Import), Hazira Port, Surat for
information.

5. The Deputy Commissioner, Customs, SIIB, Surat for information.
6. The Superintendent of Customs (Systems), Ahmedabad in PDF format

for uploading on the website of Customs Commissionerate, Ahmedabad
. Guard File.
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