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This copy is granted free of cost for the private use of the pers)n to whom it is issued

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can pre fer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(I)eparlment of Revcnue) Parliament Street, New Delhi withir 3 months from the date of
commllnication of ltrc ordcr.

ffid-d gRft" Jfl?{/ord( r r( l.rrrrg ro

: lT:.:1"::el'ins
{1S)

Fr)

rnra i onqm o-ri f6 ftrS are+ d -.a.* efui rnrr I sq&.rrrrc ern w trart'{ rrS-crd

rn s{r rr-rdr en+ qs dilt qr+ } fds srtf8rc cre rart c qr+ q{ rn g+r {:irq BrFr w geft
rrq qrf, al qrrt i stfErd qrd * 6ft d.
any goods loaded in a conveyancc for importation into India, but which are not unloaded at
their placc of dcstination in lndia or so much of thc quantity of such goods as has not been
unloaded at any such dcstination if goods unloaded at such destination are short of the

rcquired to be unloaded at that destination

r,rFrFrqc, rs6i$ s{tqrq x
.rdrqrft.

Paymcnl of dri:wback as providcd in Chaplcr X of Customs nci, 1962 and thc rulr:s made

t ht:reu nd r:r.

f+ffrq snlc< qa rq-a Frqcra-ff t hftffE ers,q fr e-qa orqi tFfl ffi'ffid silqhi
+1 6nq'.ft ei-r s-fi +'rilq Frsftfud orrr-"rrc de*di inftq,

The revision applicaljon should bc in such form and shall be ',erified in such manner as

may be spccificcl in thc r(:l(:vanl rult:s and should be accompani:d by :

ottqt q€, rgzo & c-i rt.o v-1qff r * orrftq Fq{fua fu( qq rrisn rs efiecr qff + cfui,
fta-s+1 (ro. sfr fr qqrs tS al;qrqrcrq {io'e{t-e trm t<r qrful.

4 copies of this order, bearing Court Fee Stamp of paise fifty onl.z in one copy as prescribed

under Schedule 1 ilem 6 ofthe Court Fee Act, 1870.

({{) qEE qRTa!il srrro srq t( a{re{ aff + qFqi, qE d

(r0

l"'+ ,,iipi,," of thc ordcr in orGinat, in a

S,{ftEror } fuq on}fi of + cftqt

| + .npi." of the Applir:ation for Ilcvision

(a)

ddition to relevant docurr.ents, if any

(c)

{q I r{fiqrur on}c< Erql 6{t } ftrs Srrr{f@ rrferfuc. 1e62 (qqrii{frfqh fr fuff{-d ufi-s S
orq {$-a, #q,qo-s,tr6ff oilt Efrtr q-d t rft{ ir s{rfi'{ 3{rdl t fr n. 2oor-Fsqg dt * ,rr,*
s. 1 000 / -(Frrg q.F GTiR qI}I t, *fi fi rTrrrm d, * gq fua u _.rrq 

s rfift[-.l', atrE d. em.e

a1 d cfrqi. qfr {ffi, rTirn rrqr qrq, (rrTrrr rIqT (g of TIftI sft{ Fqq qo 6r{I qr rfi* 6q
d A ts #s * rsq fr r.zool - elrr qE cr drs * o{fuqt d * rfts } sq fr t. looo/-

] the dupllcatr. r'opy of thc T.l{.() challan cvidencing payment of lts.)OO7 lRupct,s rwo

Ilundred only) or lls. 1,000/ (Rr-rpr:es one thousand only) as tlre case may be, under the

] tlead of other recerpts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribr.d in the (:Lrstoms Acl, 1962 (as arnended) for filing a llevision Applicatior, . tf the

l,t i

{d)
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amount of duty and interest demandcd, linc or pcnalty lcvicd is onc lakh rupccs or lcss,
fees as Rs.20O/- and if it is more than onc larkh rupces, thc fcc is Its.l OOO/-.

rE v. - F v-tfti-ffi rrrnfl S orcrsr rrq wm66*a* q qfro't{qRFs 3{rt{* 3fr6i1

rr6-qg 6-{frr d d a Sqr{o' qfRftqq 1e62 ihl urfl l2e g {1) &' qrft{ $iC fr.S.-s A

Sqr{_tr, atdtq sqrq {-m ollt i-sI qrc arftf, odirsrur & scef ffiRtrd qi Ir{ orftq 61
c-s.a t
ln respect of cases other than thesc mentioncd under itcm 2 abovc, any person aggricved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Scrvice Tax Appellate Tribunal at thc following
address :

6t qfrft{r Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench,:+fforur, qE{ $-frqfid

l- ffi-iiffi;@ rrdq-ffi ffi q-€lTi w
3Rlr{qr. sl6{{rqr(-380016

2nd l.'loor, Ilahumali [lhavan,

5 , L962 Er{r r29 g (6

Ahrrrr,'dabad .)U0 0 l()

$ sr$-r, e"rU*"rnn"*, is6i +t tnn tis
I ) + B{rfi-{ orfio }- wrq ffifua {('trrflr EfA srBs

der Section I29 A (61 of the Customs Act, 1962 arn appcal undcr Scction I 29 A { I ) of the
stoms Act, 1962 shall be accompanicd by a fcc of

II

L^u

(61 JiffiEffiffiEs-di'ffi-fu s{Rffrff 6pr uirn rrw {_e,F r{t{ qrq d?fl eFrrqT

*, is fr aor ufu m-s pqg qr s-trfraq d d \rfi Ef,R Fcg.

where the amount of duty and intcrest dcmandcd and pcnalty lcvit:d by any offict:r of
Customs in the case to which the appcal rclat('s is fivc lakh rlrpccs or lcss, ont' thousand
rupees;

3{ft(drr<ffiqrc+-tq-6i frffiSqr{-tr srftrorflrm qirnrrqr {o sftqqrq flficrqrqr
qqr es d ro-q dq drq rr;qq t 3{Rro d tfu-< rqA q{rfl 6rq d rrfBro q d d; ciq 6mrr
E'cg

where the amount of duty and intcrest dcmandcd and pcnalty lcvicd by any officcr of

Customs in the case to which the appeal rclatcs is rnorc th.rn fivc lakh rupccs but not

exceeding hfty lakh rupees, five thousand rupees ;

3dtmrff 6rfl rlrrrT rr.n {Ias silt qro d?{I (qrtn
rrqr <s a1 {oq qqr{r tIr<r Fr{g * smm A A; fg Ef,n rqg.
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which thc appeal relatcs is more than fiIty lakh rupees, ten
thousand rupees

5q
,:ro ani qt, orci iro fs kc|q i B, q{lo rql -"Jrr{,n 

I

An appcal atainst this order shall lie before tha: Tribunal on payrncnt of lo'2, of ltrc duty d(:mandcd whcrc duty or
duty and penajty are in dispute, or pcnalty, whcrc pclrultv alon(. is il] (lisprrt(.

tstkl o1 trm 1zs (g) + ird,fu-rrfi*d Hlsfiq & sqet 6rw r&o Jnicq r*- (€)
n-o, rtTe{r+ frqqrrrf,M o1 gurrifrlfrsqrhfl rrqrfrtrrilftc f6c

l-gradn }.frq ow r{r}6r fr srq ect qYq d

(a)

(s)

(b)

(E

(d)

()

({s)

d+ STBS.

orfte qr ontac tr, al

Undcr seclion 129 (al ofthc said Act, cvery appljcarion rnudc bcturr th. Aptxrilllt(.'tjrl)uuril

(a) in an appcal for grant of stay or for rcctifi(:ution of fitistakc or li)r any ()ther purpose; or

p.rnied by a fce of fivc flundred rupccs

rr(otftf,:-qq.IT
51 gw rfr €oe

ii \,

(bl for restoration ofan appeal or an application shall bc accorn
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ORDER.IN-APPEAL

The present appeal has been filed by shri salim Aziz Kajaliya (hereinafter

referred to as the AppellantJ, Proprietor of M/s Royal Sto;:es, Kuldevi Wooden

Compound, C)pp. Pancra I)etrol lfump, Near Toll Plaza, NH-8A, Upleta-360490'

I)istrict, Ra.jkot, in tcrms ol section I 28 of the customs A<:t, L962, challenging

the Order-in-Original No. 23/Additional Commissioner /2023-24 dated

2l .O2.2O24 (hcreinafter referred to as 't.he impugned order) passed by the

Additional commissioncr, customs (Prcvcntive), Jamnagar (hereinafter referred

to as thc 'adjudicat ing aul.horityJ.

2. Facts ol'the case, in brief, are that the Hon'ble CESTAT, Ahmedabad

vide Order No. A/ 11322-1132512022 dated 31 .1O.2O22 irt the matter of Shri

Salim Aziz Kajaliya, Proprictor of M/s. Royal Stores, Kuldevi Wooden Compound,

Opp. Panera Pctrol Pump, Near Toll Plaza, NH-8A, Upleta-360490 has set aside

the Order-in-Appcal-lMN-CUSTM-OOO-APP-74'8O-19-20 dated 30.O5.2O19

passed by thc Commissioncr (Appeals), Ahmedabad and rt:manded the matter

back t.o thc ad.judicating authority with direction to pass a fresh order after

allowing the cross examination of the witncsses

2.1 Bricf lacts of the casc arc that, based on specific intelligence received

by officers of the Hcadquarters, Prcvcntivc Section, Custorns (P), Jamnagar, it

was indicated that M/s Royal Stores, located at Kuldevi lVooden Compound,

Opp. Panera Petrol Pump, Near Toll Plaza, NH-8A, Upleta, District Rajkot, was

involvcd in smuggling large quantitics of imported worn clothing/ garments'

Thcsc goods, falling undcr chaptcr l-lcading 63090000 of the: customs Tariff Act,

1 975, are classified as "restricted" under DGFT Notification llo. 7 l2oo4-o9 dated

27.1O.2OO4, and aro pcrmitted for import only against a valid

license/ authorization issucd by thc I)GFT. The intelligence Iurther revealed that

the said firm was misdc<:laring and sclting these smuggled goods as old and used

cut cloth, wipcrs, rags, and mutilated fabrics, which fall uncter chapter Heading

631O, in an attcmpt to cvade applicable customs duty.

2.2 Acting on the above intelligence, the officers of Customs (P),

Jamnagar, conducted a search of the godown premises of l[/s Royal stores on

og.12.2016. Thc godown was owncd by thc Appellant. Durirtg the search, which

was carricd out undcr l)anchnama datcd 09.12.2016, a large quantity of worn

clothing stackcd in balcs was found. on opening the bales, .t was observed that

the garments werc labelcd as "MADE IN PAKISTAN," "MAI)E IN INDONESIA,"

., '':/ ,;

ln 1
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"MADE IN US," etc. A significant number of garments were found to be uncut

and appeared to be in a reusable condition. Some garments contained 3 to 4

cuts, mostly along seams, which could casily bc rcpaircd, indicating thal the

goods were not mutilated beyond reusc. 'l'hc naturc and labcling of thc goods

indicated their foreign origin.

2.3 Shri Atif Salim Kajaliya, son of thc Appcllant., who was prcscnt at.

the godown at the time of the search, stated that thcy had nevcr importcd such

clothing and that he was unaware of whether thc said goods wcrc duty paid or

not. No records or documents relating to the legal purchase or import of thesc

goods were found at the premises. As Shri Atif Salim Kajaliya was unablc to

produce any documentation substantiating thc lcgal import or paymcnt of

duties, the entire stock of worn clothing, wcighing 54.79O M'l', was dctaincd

under a regular Panchnama dated 09.12.2016 and handcd ovcr to him for safc

custody under a Supratnama executcd thc samc day.

2.5 A further statement was recorded from thc Appcllant orr28.12.2016,

during which he was shown Annexure-A a documcnt dctailing procurt-.mcnt of

,/;
..,.
?i:,\

ci,

{ji qt
I

2.4 Subsequently, on 19.12.2016, a statcnront ol thr: Appcllant, was

recorded under Section 108 ofthe Customs Act, 1962. He stated that the godown

in question was rented and used for storing purchascd balcs of <:lothing. Il<:

claimed that relevant bills were maintaincd at their town officc in Upleta and

that purchases were made from local markcts including Upleta, Jamnagar, and

Ahmedabad. He specifically named M/s Star Tradcrs (Jamnagar), M/s Talu

Stores (Upleta), M/s Apollo Traders (Uplcta), and Archic 'l'radclink (Ahmcdabad)

as his suppliers. Hc admittcd to sclling both cut and uncul clothing. Whcn

confronted with the foreign origin labels on thc goods, hc admittcd that no import

documents, such as Bills of Entry or customs invoiccs, wcrc availablc. Thc

purchase bills he submitted did not dcs<:ribc thc goods as importcd or r<:flc'ct

payment of customs duty. Upon bcing shown thc rclcvant chaptcrs of thc

Customs Tariff, he acknowledged that uncut c.lothing falls undcr Chaptcr

Heading 630900000 and is classified as restricted, whereas cut/ mutilated

garments and rags fall under Chapter Heading 63 10000. ['le cxplaincd that "cut"

garments referred to clothing with 2 to 3 cuts along thc seams (around 2 to 3

inches in size) which can be made wearable by sl.itching, and ',uncut,, clothing

was ready for direct use. The goods in his posscssion included pants, shirts, 'l-

shirts, jackets, and woollen garments likc swcatcrs.

Page 5 of 16
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t.lrt: goods bclwc<:n 2012 13 and 2015-16 based on bills he had submitted. He

confirmcd thc corrcctncss of thc anncxurc and acknowledged that the bills did

not dcmonstralc t.hat thc goods wcrc imported or duty paicl.

2.6 llascd on r.hc findings from the scarch and tbe statements of Shri

Salim Aziz Kajaliya, it. was concludcd that the'detained g,oods were of foreign

origin, importcd without proper documentation, not mutilated beyond reuse, and

hcnce smugglcd into the country in contravention oI the Customs Act.

Accordingly, thc said goods, wcighing 54.79O MT and val,red at Rs.30,23,680,

wcre seizcd undcr Secl.ion 1 10 of thc Customs Act, 1962 through Panchnama

datcd 04.0 I .2017 and again handed over to Shri Kajafiya ueder Supratnama for

safc custody. Samplcs wcre drawn and sealed in the presen<:e of panch witnesses

and Shri Kajaliya.

2.7 Furthcr invcstigation involved recording the s':atements of vanous

supplicrs namcd in Ann<rxure A, all of whom had sold goods to M/s Royal Stores:

Shri Asif Rafiq Terlu, proprictor of M/s Sapna Sari Centre, Upleta, in his

statement dated 06.04.2017, stated that he sold 19,.067 MT of old and

uscd clothing to M/s Roval Storcs during FY 2016-1'2. While his bills did

not cxplicitly mcrrtion thc goods as imported, hc admitted that his firm

dcals only in imporl.cd clothing, cither directly imported or procured from

the local markct. lle claimed that the goods were cleared after payment of

customs duty, finc, and pcnalty.

Shri lqbal Kadar I)alu, proprict.or of M/s Star Traders, Jamnagar, in his

statemcnt datcd I I .04.20 17, confirmed sales of old clothing to M/s Royal

Storcs between 2012-13 and 2O15-16. The goods included pants, shirts,

T-shirts, -jcans, skirts, tops, jackets, and sweaters. E.e admitted that his

bills did not mcntion thc goods as imported and that he possesscd no

import documents or customs clearance papers to support the claim that

the goods wcre lcgally imported or duty paid.

Shri Yasin I Iabib Salat, proprietor of M/s Taj Mexi Ghar, Upleta, in his

statemcnt dated 12.04.20 l'l, stated that he sold old clothing describcd as

"old clot.hing/rags" to M/s Iioyal Stores during 2O16-17. He claimed that

these goods had 3 to 4 cuts, rendering them unwearable' However, he also

admit.tcd that his bills did not indicate the imported nature of the goods

and that hc had no documcnt.s like Bills of Entry or customs invoices.

Shri Hanif Salemammad Talu, proprietor of M/s Apollo Traders, Upleta, in

E

,a
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2.8 A reference was made to thc Dircctoratc Gcncral of Forcign 1'rad<r

regarding this case, the seizure of thc said goods ancl also sccking clarification

on the release of the said goods considcring thc r<,'sl rictions irnposr:d on thcir

import. The Directorate General of Forcign 'l'radc, Nr:w I)<:lhi vidc lctter [i'. No.

Ot /89 1214/OO2lAM-O2/Pc-2lAl/vol-1 dated 26.05.2O 17 rcplir:d as undcr:

"....it is informcd that the import of "Worn Cloliring \&, ottrcrs arncl Worn arliclt:s"

arc "rcstrictcd" under 63090000 for import. N*o aulhorization hzrd bcr:n givcn lor

import of these items by DGI,"1'. Hencc lhcs<-' rvr:rr: unauthorizc<i imports.

It was therefore requested that Customs [Pr<:v.] nray tak<: appropriate ar:Liorr

under Customs Act."

2.5 The Investigation into thc mattcr <:ulminzrt<:d into issuancc of Show

Cause Notice No. VIII/ 10-l44lJClO&Al2017 dated 07 .06.2O\7 to the Appellanl

calling him as to why:

(i) thc imported worn clothing falling undcr Chaptcr i I<:ading 630900 ol thc C'l'A,

weighing 54.79O MT and valucd at lts. 30,23,(r80/ sciz<:<l frorn tlrr: godown r>1'

M/s Royal Stores, Upleta should not be confiscatcd nndcr scction 1 I I (d) of tht:

Customs Acl, 1962;

(ii) penalty should not be imposed upon Shri Salim /\ziz Kajttliya, propriclor ol'

M/s Royal Stores, Upleta under section 1 l2(a) and I l2(b) of thc Customs Acr,

1962.

2.6 During the first round of litigation mattor was adjudicated vidc thc

Order-in-Original No. 23 /Joint Commissioncr /20 tZ -ta d,at<:d 28.O2.2O18/

s/4e-37lCr.JS /.JMN / 2o24-2s

his statement dated 13.04.2017, confirmed salcs of clothing such as

"mixture lot short," old velvet cloth, cut pant-shirts, and jackcts to M/s

Royal Stores during 20l5-f6 b 2016-77. He describcd thc goods as "rags"

having multiple cuts which he claimcd madc thcm unsuitablc for wear. On

being shown Chapter Heading 6309 of the O'i'A, hc stated l.hat the goods

sold by him fell under subheadings of Chapter Hcading 63 t 0.

Shri Mohammad Hussein Hanif, proprietor of M/s 'lalu Storcs, Upleta, in

his statement dated 1 3.O4.20 I 7, gavc a similar accoLlrlt of selling clot h ing

such as "mixture lot short," cut pant shirts, and ja<:kct s tiuring 20 I 5- I 6

to 2016-17. He also described the goods as rags with multipl<: cuts and

claimed they fell under subheadings of Chapter 63 10. Hc too had no

import-related documents or customs clcarancr:s.

c
':L I
n; a
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28.03.2018 issucd by thc Joinl. Commissioncr, Customs (Prev), Jamnagar which

was uphcld vidc Ord<:r in-Appcal No.'Ordcr-in-Appeal-JMN-CUSTM000-APP-

74-8O-19-20 datcd 30.O5.2019'and in subsequent litigation the Hon'ble CESTAT

vidc its common C)rdcr No. A111322-1132812022 dated 31.1O.2O22 has set

asidc the Impugncd Order-in-Appeal-JMN-CUSTM-OOOAPP-74-80-19-2O dated

30.0.5.2019 passcd by Lhc Commissioner (Appeals), Ahmerlabad and remanded

thc mattcr back to thc adjudicating authority with direction to pass a fresh order

afl.cr allowing Lhc cross cxamination of thc witnesses.

2.7 'l'h<: Appcllant, initially, vidc thcir reply dated 2a/Oal2a17 has

rcqucstcd for cross cxamination of Panch witnesses as 'a'ell as other persons

including officcrs of t.hc dcpartmcnt. Ilowcvcr, during the :remand proceedings,

thc Appellant through their Advocate Shri Amal Dave's letter no. NIL dated

26.1O.2023 and dalcd 01.11.2023 submitted that they wish to Cross

Dxamination only lwo Panch witnesses in connection [.ith the Panchnama

I)rocct:dings ol 09.12.201 6 and thcy did not want to cross exilmine other persons.

Accordingly, thc Cross Iixamination of both the Panchas (1) Shri Mori Vasim

lbrahinr and (2) Shri llajab Jiva Makwana by Shri Amal dar.e Advocate and Shri

Sudhanshu Bissa on bchalf of thc Appellant, was conducted on 05/01 /2024.

During thc Cross Iixarninalion, Shri Mori Vasim Ibrahim and Shri Rajab Jiva

Makwana int.cr alia sl.alcd that thcy wcrc not present during the stock taking

bct.wccn 8:00 A.M. to ():00 PM and attcnding marriage of Sihri Sohailbhai alias

Sholcbhai; that thcy wcrc at marriage from 06:00 in morning to 9:3O PM. Shri

Mori Vasim lbrahim sl.atcd that hc rcccivcd a phone call at C3:00 PM saying that

yorJ comc hcre as thcrc is some work, whereas Shri Razab Jivabhai Makwana

statcd that he reccivcd a phonc call at 12:00 O'clock in the noon. Shri Mori Vasim

Ibrahim statcd thal. hr: was there in thc marriage ceremony up to O9:3O PM and

thcn hc had to rcl.urn as hr: had to attcnd givcn miscellaneous work. Shri Razab

Makwana stat.ed 1.ha1. marriagc was lastcd up to l2:0O midn.ght but he returned

carlicr bccausc of nry driving work ctc. On being asked the-t why did they sign

thc documents Shri Mori Vasim Ibrahim stated that "I we:rt there in car with

othcrs and thcrc I was told l.hcrc you sign and you will not lace any problem so

I signr:d", Shri Razab.Jivabhai Makwana stated that "Officers came in our town

and told me this is a government work this is a case of duty 'lvasion so I signed";

that they wcrc not prcscnt at the time of stock taking and not witnessed

w<:ighrrrcnt of goods on 09.12.2oler; that they did not seen the goods and also

labcls of forcign makt: on it. On bcing asked both of them stated that S/Shri

I Ghanchi, Sadik (ihanchi, Javedbhai

; .,j ,/

,. : 
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Patel, Raiikbhai Hakka and Mustak Yunusbhai Sharif, wcrc present at a place

where they were attending marriage ccremony.

2.8 The adjudicating authority altcr granting pcrsonal hcaring and

considering the outcome of Cross examination and furthcr submission made by

the Appellant in the matter passed the following order:

(i) He confiscated the seized foreign origin goods viz. old & worn clothing falling

under CTH 63090000, weighing 54790 kgs. valucd at lts.30,23,680/- seized

from the godown premises of M/s. Royal Stores, Upleta under Section 1 1 1(d) of

the Customs Act.

(ii) Il<: oflerrcd for rcdemption oI thc t:onlis<:alt:d gootls undcr St:r:lit>n 125(l) ol

the Customs Act, 1962 upon payment ol a fin<: oi' I{s.5,0O,000/- which shall be

in addition to duties and charges payablc undt:r Scction 12512) ol lht: Customs

Act,l962.

(iii) He imposed penalty of Rs.3,00,000/- on Shri Saljrn Azrz Kajaliya, l)roprictor

of M/s. Royal Stores, Upleta, under Section I 12 (a) & Scction I l2(b) of the

Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned ordcr, thc Appcllant has filcd the prescnt

appeal wherein they have. submitted grounds which arc as undcr:

The impugned order passed by the Additional Commissioner is ex-facie

illegal and without jurisdiction. Thc ad.judicating authority failed to

consider vital submissions madc by tht: appcllant in both tht: prcliminary

and final replies. Despite acknowledging that thc panch witncsses dcnied

knowledge of the panchnama dated 09.12.2O16, the authority still held

the proceedings to be proper. The appcllant contends that such reliance

on a questionable panchnama rcndcrs l.hc ordcr unsustainablc in law.

The adjudicating authority errcd by ignoring tir<: fact that thcrc was no

evidence to suggest that thc scizcd goods werc foreign-branded or

imported. Officers only counted balcs wil.hout opr:ning thcm lbr individual

examination. Yet, conliscation and pcnalty wcrc confirmed. Lcgal

purchase documents from local supplicrs wcrc disrnissccl without findings,

and the burden of proof on the departmcnt--<:specially in t.own seizure

i

CS was entirely overlooked.

Page 9 of 16

lC'ii'



s / 49-37 / CUS / JMN I 2O24-2s

'lhc aulhority wrongly concludcd that the panchnzrma was valid simply

becausc the panchas signcd it.. During cross-examination on O5.O1 .2024,

both panchas, Shri Mori Vasim Ibrahim and {;hri Razab Jivabhai

Makwana, dcposed that they were at a wedding on 09.12.2076 and had

no knowledgc of thc panchnama's contents. They stated they were called

only to sign documcnts for "govcrnment work," wi-hout witnessing any

stock't.aking or idenl.ification of forcign goods.

Given that the panch witncsscs wcrc not present d -rring the search and

stock-taking, no sanctity can bc attached to the panchnama. Despite clear

contradictions bctwccn thc panchas' statements and the panchnama, the

adjudicating authority attempted to justify the process instead of

discarding it. The panchnama cannot be considered reliable when it was

prcpared in thc abscncc of indcpendcnt verification.

The adjudicating aut.hority wrongly expected the panch witnesses to

challcngc the panchnama at thc timc of its drawing. Flowever, the panchas

wcrc nlcrc dcparl mr:nlal witn<:sscs, not parties to the ,:ase. Since they were

unaware of thc truc naturc of thc proceedings, th(:y had no reason or

obligal.ion to objcct.'l'hcir latcr cross-examination sulficiently establishes

that thcy werc not present during the critical activities.

Thc appcllant relics on multiplc judicial pronouncements which hold that

panchnamas contradictcd by panch witnesses cannot form the basis of

smuggling chargcs. In I3.D. Gocl v. Ebrahim Essa So,lha [2014 (306) ELT

3371, thc Bombay lJigh Court held that contradictory panch depositions

ncgatc thc rcliabilily of panchnama. Similar views u,ere taken in Anand

Kumar alias Babu l2O I 5 (325) t.lLT 6091, Baroda Rollirrg Works [2009 (238)

ttl,'l' 4951, and Ashok Kumar 12003 (l5S) F,LT 4411, where tribunals

discrcdited panchnamas drawn without independent witness presence.

'lhc authority's reliancc on thc appellant's alleged acl.:nowledgment of the

panchnama is also misplaced. The appellant had clearly stated in the reply

dated 28.08.2O17 that the proprictor was attending the same wedding on

09.12.2016 and was not prescnt during the searclL. Furthermore, the

dcpart.mcnt ncvcr opcncd thc bales to inspect tlre clothing. Merely

multiplying thc number and averagc weight of bales to conclude that all

containcd forcign goods is a flawed method.

It. is undisputed tl-rat the balcs werc not opened or ex€rmined individually.

No attcmpt was nrzrdt: Lo scgrcgatc or idcntify foreign-labeled goods. The

cntire case rosts on cye-csl.imation and assumpt.ions. Even if the

panchnama was signed, that does not validate the investigative process.

a
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o

\f

Page 10 of 16



s/4e-37lcus / JMN / 2O24-2s

Such serious allegations of smuggling rcquirc concrctc proof, which is

missing in this case.

The authority wrongly reasoned that different scts of officers conducted

the proceedings on 09.12.2016 and O4.O1 .2O 17, and that no objections

were raised at the time. However, the qucstion is not about who conducted

the seizure, but whether the process was carricd out lawfully in the

presence of independent witnesses-which it was not. The panchnama

lacks any record of bales being opencd or <:lothing bcing identified as

imported or uncut.

Numerous decisions have held that stock-taking based on visual

estimation is unreliable. In Shri Badri Narayan Alloys & Steels Ltd. 120 l8

(8) GSTL 791, Raika Ispat Udyog [2016 (34O) Iil,'l'5981, and Surya Wircs

Rrt. Ltd. l2o2l (3761 ELT 5501, tribunals cmphasizcd that stock must be

verified with supporting documentation such as weighment or counting

slips-not by average weight calculations. The samc flawed methodolory

adopted in the present case vitiates thc scizurc.

The Adjudicating Authority erred in concluding thal thc quan tity ol 54 .79O

MT could not be disputed by the appellant, mcrcly because thc appellant

acknowledged procurement from local markcts. Thc appcllant ncvcr

admitted to the goods being imported or in uncut condition. Rathcr, it was

consistently submitted that thc goods wcrc procurcd lrom supplicrs bascd

in Upleta, Jamnagar, and Ahmedabad, with supporting invoiccs and

purchase registers produced. The supplicrs had also confirmcd the

transactions. Yet, the Adjudicating Authority ignored these evidenccs,

misinterpreted the appellant's admission, and wrongly presumcd

importation and smuggling, despite a lack of cvidence to that effect.

The Show Cause Notice wrongly presumcs that thc appcllant had to prove

legal import of the goods, despite clcar cvidcnct: ol local procuremcnt. in

town seizures, the burden lies on thc departmcnt to prove smuggled

character of the goods. The appellant submittcd supplier details and

documentary evidence. The supplicrs also confirmcd the sale of goods. As

held in A.K. Hamsa Mohideen l2OO4 (171) lal:l' 3271, mcrc forcign origin or

absence of import documents does not justify confiscation, particularly

when the goods are non-notified. This lcgal position was upheld by the

Madras High Court and reiterated in Sadbhavana [2003 (158) ELT 6521

and Ashok Premji Patel [2003 (157) ItLl'568].

The seized goods were found outsidc thc customs area, crcating a

presumpti o duty-paid status. 'lhc Adjudi<:ating Authority wrongly

I

a
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insistcd on import docurncnts dcspite goods being prrrchased locally. Thc

dcpartmcnt misclassificd thc goods as "restricted" urrder CTH 6309 631O,

whcn in fact thcy wcrc uscd <:lothing backed by local purchase documents

duly recorded in the appeilant's books. The case is squarely covered by

town scizure jurisprudcncc, where the burden to establish smuggled

naturc lies with the departmcnt and was not discharged.

'l'hc Adjudicating Aul.hority committed a serious error in validating the

panchnama despitc both panch witnesses categorically deposing that they

wcre absent during thc procccdings on 09.12.2O16. Instead of giving

weight t.o their dcpositions, thc authority relied on prr:sumptions and hcld

t.hat t.trc panchas' statcmcnts wcre afterthoughts. TLLe appellant submits

that when departmcnt.al witnesses contradict the panchnama, such

evidcnce becomcs unreliablc. 'lhere was no need for further corroboration

via invcstigating officcrs' cross-cxamination. Addition;rlly, the adjudicating

authority failed to invoke Section 1388 of tlt,: Customs Act to
indcpcndently cxaminc officcrs. Thus, the panchnama proceedings are

vitiatcd and cannot bc rclicd upon.

'['hc appellant had valid invoiccs for the entire stock, including 54.790 MT

of uscd clothing scizcd on 09.12.2016. No evidence of illegal import or

smuggling was prcscntcd by thc dcpartment. The suppliers had confirmed

salcs to thc appcllant, and no provision of the Cus:oms Act or Forcign

1'radc l)olicy was violal.cd. 'l'hcrcforc, confiscation under Section 1 I 1(d)

was unwarranted and thc ordcr deserves to be quashed.

Thc pr:nalty imposcd undcr Section 1 12(a) lacks justification as the

appellant neither committed nor abetted any act rende ring the goods liable

to confiscation. 'l'hcrc was no import or smuggling. Se<:tion 11 1 itself is not

applicable, hencc the foundation for penalty under Section I 1 2 (a)

collaps<:s.

Thc Show Causc Noticc iails to demonstrate how the appellant knowingly

dcalt with goods liablc for confiscation. T?rere is no evidence that the

appellant had knowlcdgc or rcason to believe the goods were smuggled.

'lhc Adjudicating Aulhority lailcd to spccifu whether the penaltlz was under

I 1 2(a) or 112(b), and did not t:stablish the elements oleither. The penalty

is thus vitiated and must be sct aside.

As laid down by the Suprcmc Court in Hindustan Steel Ltd' [1978 ELT

(J 159)1, penalty should not bc imposcd merely because it is lawful to do

so. Thr:re must be contumacious conduct or deliberate violation, which is

absent in thc prescnt case. The appellant acted in bona frde belief,

Page 12 of 15
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supported by documentation. 'l'hcn:ftrrc, both <:onfiscation and pcnalty

lack legal foundation.

The Adjudicating Authority exr:ccdr:d jurisdiction by invoking Section

125(2) to demand duty in addit.ron to n:clr:rnption fine. 'I'hc Show Caus<:

Notice contained no such proposal or nrli:rcnct: to rccovcry of dut,y. 'l'h<'

order therefore traveis beyond the scopr: of thr: notice, violating scttlcd

principles of natural justice and descrvt:s t o bc s1 ruck down.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 10.06.2025,

following the principles of natural justice whcrc'in Shri Amal P. Dave and Shri

Sudhanshu Bissa, Advocate, appcarcd for thc hcaring and rc iteratcd thc

submission made at the time of filing the appcal.

DISCUSSION AITD FINDINGS:

5. I have carefully gone through thc casc rccords, impugned order

passed by the Additional Commissioner, Customs (Prcventive), Jamnagar and

the defense put forth by the Appellant in thcir appeal.

5.1 On going through the matcrial on record, I find that following issues

required to be decided in the present appeal which are as follows:

(i) Whether the adjudicating authority, in thc rcmand procccdings, correctly

appreciated the evidence adduced during cross-cxamination ofthc Panchas and

whether its findings are sustainable in light ol thc cliS'l'A1''s specific directions.

(ii) Whether the department has successfully disr:harged its burdcn of proving

the alleged illegal import/smuggling of goods.

(iii) whether the confiscation of goods and imposition of penalties under section

1 12(a) and (b) of the Customs Act, 1962, are justificd.

(iv) whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order'

5.2 I find that the Hon'ble CESTAT, Ahrrr<:dabad, in its I"inal Ordcr No'

A/ | 1322-1132812022 dated 31.1O.2022, cxplicitly remanded the matter,

specilically directing the adjudicating authority to allow cross-examination of

witnesses and to decide the case afresh. 'l'his rcmand was based on the

observation that the department's case relicd solcly on the Panchnama and

statements of witnesses whose cross-examination was crucial. The cross-

*
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examination of Panchas (Shri Mustakbhai YunusbhzLi Sharif and Shri

Lakhmanbhai Kanjibhai l)ancra) on 05.01 .2024 ytelded, cri:ical information:

lloth Panchas sl.atcd thcy wcre not present when the Panchnama was

d rawn. and wcrc clscwhcrc.

'lhcy admilted to signing thc Panchnama only becau:;e they were askcd to

do so bv Customs Officcrs, without knowing its cont(,nts or thc quantit.ics

involvcd .

'l'hr:y denicd sccing thc scizcd goods physically.

5.3 These depositions dircctly contradict the evidentiary value and

sanctity of the Panchnama. A Panchnama drawn in the absence of independent

witnesses, or where the witnesscs have no knowledge of ii.s contents, loses its

evidcntiary value. Thc I lon'blc Bombay High Court in B.D. Cioel vs Ebrahim Essa

Sodha 12014 (306) E.L.T. 337 (tlom.)l held that the assessee cannot be charged

with smuggling solely based on a Panchnama where cross-examination reveals

contradictions. Similarly, in Anand Kumar vs CommissiorLer of C. Ex. & S.T.,

Lucknow [2O15 (325) It.l-.'1. 609 (l'ri. - Dcl.)], it was held lhat if panchas wcre

no1. prcscnt during the procccdings, no sanctity can be attributed to such

Panchnama.

5.4 The adjudicat.ing authority, in the impugned order, dismisses these

critical depositions by mcrely st.at.ing they are "insufficierrt to provc that the

Panchnama proceeding was incorrect". This is a clear misappreciation of

cvidcncc and a failurc 1.o adhcrc lo the spirit of the GESIAT's remand order.

whcn the very foundal.ion of thc dcpartment's case (the parrchnama) is shaken

by thc direct testimony of t hc Panchas themselves, the burden shifts back

sqrrarcly to the dcparl.mcnt to providc irrefutable evidence of illegal import. The

adjr,rdicating authority cannol simply discard such crucial euidence.

5.5 In cases of seizurc of goods outside the customs area, the initial
burdcn is on the department to prove that the goods ar(: smuggled/illegally

imporl.cd. Once a crediblc Panchnama is drawn, the burd,:n may shift to the

Appcllant. Howevcr, whcn thr: I)anchnama itself is rendered unreliable by cross-

examination, thc primary burdcn rcmains with the departm,:nt.

5.6 The departmcnt's only other assertion is that tht: goods had ,,foreign

labcls" and were "uncut/ u nmutilated," which indicates imported nature.

Howevcr, thc Appcllanl.s claimcd ro have purchased these go.ds locally and even

providr:d purchase bills. 'lhc department's bald assertio r that these local

/"il_7
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purchase bills are "not in the nature of import dor:umcnts, and thcrefore, thc

invoices cannot be accepted" without providing any evidence of their falsity or

contradiction, is insufficient. The Hon'ble Madras High Court in Commissioner

of Customs, Chennai Vs. A.K. Hamsa Mohideen l2OO4 (l7I) E.L.'|. 327 $n. -

Chennai)] held that if the department fails to produce any evidence to provc

smuggling, the order of confiscation and penalty cannot be sustained. Since the

Panchnama is discredited, and the department has not provided any othcr

concrete evidence (such as import documcnts, forcign suppliers, or intelligence

reports) to prove that these specific goods werc illcgally imported, it has failed to

discharge its burden of proof.

5.7 Confiscation under Section I 1 1 and penalties under Scction 112 of

the Customs Act, 1962 are contingent upon the goods being illegally imported or

smuggled. If the department fails to prove the fundamental allegation of illegal

import/smuggling, then the goods cannot bc hcld liable for confiscation, and

consequently, no penalties can be imposcd.

5.8 Given the infirmities in the Panchnama and the departmcnt's failure

to independently prove the imported or smugglcd naturc of the goods, the very

basis for confiscation and penalties collapses. 'l'hcrc can be no quesl.ion of mens

rea (intentionality) for smuggling when smuggling it.sclf has not bccrt provcn.

5.9 The CESTAT remanded the matter specifically to allow cross-

examination and to decide the case afrcsh. Whilc cross-examination was

conducted, the impugned order, by summarily dismissing the crucial evidence

from cross-examination without a proper reasoncd anaiysis ofwhy the Panchas'

statements are unreliable, fails to comply with the spirit of a "sp<:aking and

reasoned order." The adjudicating authority was bound to givc propcr weight and

reasoning to the cross-examination cvidcncc, cspccially when it directly

impeaches the primary evidence. This amounts to a failure to follow the remand

directions adequately and consequently a violation of natural justice.

6. ln view ofthe detailed discussions and findings above, I find that thc

impugned order passed by the adjudicating authority is legally unsustainablc.

The adjudicating authorit5r has failed to correctly appreciate the crucial evidence

that emerged during the cross-examination of thc Panch witnesses, which

significantly weakened the evidentiary valuc of thc l)anchnama. Conscqucntly,

the department has failed to dischargc its burdcn of proving the illcgal

. irnport uggling of goods

)t
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7. In excrcisr: of thc powcrs conferred under Section 128A of the

(lustoms Ac1, 1962, I pass tht: followirrg order:
\

(i) I hcrcby sc1., I asirlc thc Order-in-Original No. 23/Addilional

Commissionc? /2023-2+ dar cd 21.O2.2024.

(ii) I hold that the department has failed to establish that the seized goods were

tlla.g$itirnported or smugglcd into India.

(iii) thc conllscation of 54790 kgs of old & worn clothin.g and consequently,

rcdemption finc of Rs. 5,OO,O00/ is hereby set aside.

(v) The penalty of Rs.3,00,000/- imposed on Shri Salim Aziz Kajaliya, proprietor

ol M/s Royal Storcs, tJplcla under Scction 1 l2(a) and (b) of the Customs Act,

1962, is hcrcby sct asidc.

(vii) Any amounts deposited by the Appellant towards redemption fine or

pcnalties shall be refundcd to them with applicable interest, in accordance with

law.

'l'hc apgrcal filcd by Shri Szrlinr Aztz. Kajaliya is hereby allowerl with consequcntial

rr:)icf, il any.

(AMrT GrJ

Com rrissioner (Ap s),

Crtstoms, Ahmedabad

(ii
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srderen ER'}ITENDENT

*m qiz; t ar*c'a,. rrqararq.
CI.JSTOi,,IS (APPEALS), AHMEDAEAO

To,

Shri Salim Aziz Kajaliya,
Proprietor of M/s. Royal Slorcs,

Kuldevi Wooden Compotrnd, Opp. I)anera Petrol Pump,
Ncar Toll Plaza, NH-8A, Uplcla 360490, District, Rajkot

cop

2

3

4

to:
'lhc Chicf Corn;lissionr:r ol Customs, Gujarat, Custom I lousc.

Ahmcdabad.

The Principal Commissioncr of Customs (Preventive), L'amnagar.

Thc Additional Cornmissioncr of Customs (Preventive), Jamnagar.
Guard File.
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