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1 | ug vfa ow wfed & el guah & g gee # § ot @ e s gg e femm mar?.

‘ “This copv is granted free of cost for the pr prwate use of the perq »n to whom it is issued. ' 4‘

[2: ﬁiﬁ_ﬁﬁfﬁﬁ'ﬂ'ﬂ1962ﬁW129@ﬁ(1]{Wm$3m%W‘

ATHE! & Ty § ig Afdd 39 S & AT Y 31ed AeQH HIdl gl df 59 ew @ wifey |
| & TG |/ 3 7ER & sy AW Fiya/wgea afe (smdea weuA), fas werey, (e fawm |
e wrf, ¢ Reeht &) gaflern smde wgd a @4 2.

| Under Section 129 DD(1) of the Customs Act, 1962 (as amended) in respect of the followmg

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
| (Department of Revenue) Parliament Street, New Delhi withir 3 months from the date of
l | communication of the order.

P e e
(@) ¥ F wUF A B 7.

‘ |
’ —pate LRy o

a} fm\, goods exported

J

(@) | HYd & 3rard $e7 2 el arg & arer mar dfeT wRd ¥ I o WA W IAR A MY A |
- YT I T VT U¥ IR @A & e srdfera wrer IaN 7 9 u¥ 41 39 e WTH W1 Ia
| |nqmaaﬂmmﬁmﬂ%mma%mﬁﬁ

' any goods loaded in a conveyance for lmportatmn into India, but which are not unloaded at |
their place of destination in India or so much of the quantity of such goods as has not been
(b) |unloaded at any such destination if goods unloaded at such destination are short of the I
lqucmtllv required to be unloaded at that destination.

o dfrmges AP, 1962 F JWTT X AUT IS HH TT Y 1Y9A F ded Yed AGH B
3rgranft,
‘r () Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made |

thereunder.

3. ‘Eﬁwmmmﬁwﬁﬁmmﬁmmﬁﬁ%mw
# st ok 39 & Wy Prufaf@a snrem o a3 afte

| The revision application should be in such form and shall be verified in such manner as |

may be specified in the relevant rules and should be accompanizd by :

(@) B W gae, 1870 & 7g 6.6 g 1 &y Fruffya fe ng ogaw 59 snew 9t 4 ufdar, |
forae te ufa # garw 9 @ ey yew fee am g afgv. |

_{a‘; 4 COpIt‘b of this order, bcarmg Court Fee btamp of pajse fifty nnl‘f in one copy as prescribed |
under Schedule 1 item 6 of the Court Fee Act, 1870,

(@) | T gETa! & Jrear WY qA e @ 4 wfat, afe @ ' |

[_ (b) 4 cnpu s of the Order-in ()H;__,mal in addition to relevant docurr ents, if any

(M e & R amde @ 4 ufadi B <J |

(c) | 4 c‘o;ﬁié«a of the Application for Revision.

(|) qflar M gTaR @3 & g Srarges sfufmw, 1962 (wut weifE) # fPuffa dra &t
oy vt W gus, oredt ok fafdy weY & i & areftw amar @ ¥ 3. 200/ (0w @ | AT
$.1000/-(FUT TP g9R {1 ), o off wrwven g, @ W R g & warfore ger &.ame
- @ Q) wfaa. afg s, Wi ar sre, S T €S @1 A AR FUY @ A a1 I B

g at T B9 & &9 H 3.200/- aﬁvuﬁwwﬁmtﬁiﬁtﬁa%mﬁamoo;-
(d) | The duplicate copy of the T.R.6 challan (v1dgnt:1:§g payment of Rs. 200/ (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
‘ Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for ﬁ_ii_ng a Revision Ap_p_licat}on. {i_'_lhe__
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amount of duty and interest (Eiil.rldcd‘ fine or penalty levied is one lakh mrupceﬁ; or less, |
fees as Rs.200/- and if it is more than one lakh rupces, the fee is Rs. 1000/ -.

| AT E. 2 & 3T gia ArHel & orarar 3 Aive) & e A afe a1 sufdd 39 oW @ e

Wmﬁa’r%ﬁm&gﬁm 1962 $! URT 129 T (1) & 9 wid He.-3 o
maﬁﬁﬂmwmﬁmmmsﬁm%mmmuﬂwmm
ma

In respect of cases other than these mentioned under item 2 above, any person aggrieved |
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Harges, F3ita I Yo 9 dal dx iy | Customs, Excise & Service Tax Appellate |
el ufgedt gty dis ' Tribunal, West Zonal Bench ;

el LT plpoce o | . -
@"ﬁ m. agﬂ'[?ﬁ o, Fee iRy gel, | 2™ Floor, Bahumali Bhavan,

ST{Rd], HeHAIEE-380016
‘ Nr.Girdhar Nagar [3ridge, Asarwa,

Ahmedabad 380016

?ﬁwrg;walﬁﬁuw 1962 P! URT 129 T (6) & =, Wrrges sfufan, 1962 &1 uRT 129 |
T (1) & 3t andfter & Ty Prafif@a oo wau a1 okt

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the ‘
Customs Act, 1962 shall b¢ accompanied by a fec of
= |

@)

- fte & wrafRa are § sl e e sferd gr1 AR qUr Yo AR e aur @

(@)

()

4T &8 ! IHH Uld @R ¥UT I1 IHA HH gl df U iR $UT.
~ where the amount of dulv and interest demanded and penalty levied by any officer of ‘
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees; |
srdter @ wrafRa are & wgi bt Warges e gr1 wim war Yoo 3R e ayn ama |
T4 §8 $ YHH UId a1 ©UT F e g1 dfed $ud yarw ar@ 4 sifus 9 g1 at; uih geR
£ 14

(b)

where the amount of duty and interest demanded and pcn ;lw levied by an\ officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

rdter & wrafua araa A wigi fedt dhgges siftrerdt gr1 A war gew 3R sare aur @
YT S B IGH YUY G ¥FuC | HfUe g 9l 9 gV I,

where the amount of duty and interest demanded and prTnaity levied by any _(JfﬁceF_(ﬂ
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

l

39 HIGW & [A6x HUBHIV & FEA, AR T Yo & 10% IHa] F W, e Yo U Yoh U3 45 [ad1G 3 B, 4TS B 10% |
e Y W, el Had <8 faag A 2, sdla v s [

“An appeal against this order shall lie before the Tribunal on payment of 10% of the dut \ demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispure

Iad Hfufram & urT 129 (@) & s=wfa srfte witiesur & wue R ud® de uI- {35) |
A& ey & forg a1 wafagt &1 gura & e ar fd) srg walera & fore fve o ondter
(@) mmaﬁaﬁwmmmﬂqasmammﬁaaaswvuﬁm@hwwtﬂm|
g1 Tfeg.

S |

“Under section 129 (@) of the said Act, (V{.T}’ appl( ation made before the Appellate Tribunal

(a) in an appeal for grant of stay or for rectification of mistuke or for any other purpose: or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees
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ORDER-IN-APPEAL

The present appeal has been filed by Shri Salim Aziz Kajaliya (hereinafter
referred to as the ‘Appellant’), Proprietor of M/s Royal Sto-es, Kuldevi Wooden
Compound, Opp. Panera Petrol Pump, Near Toll Plaza, NH-8A, Upleta-360490,
District- Rajkot, in terms of Section 128 of the Customs Act, 1962, challenging
the Order-in-Original No. 23/Additional Commissioner /2023-24 dated
21.02.2024 (hereinafter referred to as ‘the impugned order’) passed by the
Additional Commissioner, Customs (Preventive), Jamnagar (hereinafter referred

to as the ‘adjudicating authority’).

2. Facts of the case, in brief, are that the Hon'ble CESTAT, Ahmedabad
vide Order No. A/11322-11328/2022 dated 31.10.2022 in the matter of Shri
Salim Aziz Kajaliya, Proprictor of M/s. Royal Stores, Kuldevi Wooden Compound,
Opp. Panera Petrol Pump, Near Toll Plaza, NH-8A, Upleta-360490 has set aside
the Order-in-Appeal-JMN-CUSTM-000-APP-74-80-19-20 dated 30.05.2019
passed by the Commissioner (Appeals), Ahmedabad and remanded the matter
back to the adjudicating authority with direction to pass a fresh order after

allowing the cross examination of the witnesses

2.1 Brief facts of the case are that, based on specific intelligence received
by officers of the Headquarters, Preventive Section, Custorns (P), Jamnagar, it
was indicated that M/s Royal Stores, located at Kuldevi Wooden Compound,
Opp. Panera Petrol Pump, Near Toll Plaza, NH-8A, Upleta, District Rajkot, was
involved in smuggling large quantities of imported worn clothing/garments.
These goods, falling under Chapter Heading 63090000 of the Customs Tariff Act,
1975, are classified as “restricted” under DGFT Notification No. 7/2004-09 dated
27.10.2004, and arc permitted for import only against a valid
license /authorization issued by the DGFT. The intelligence further revealed that
the said firm was misdeclaring and sclling these smuggled goods as old and used
cut cloth, wipers, rags, and mutilated fabrics, which fall uncer Chapter Heading

6310, in an attempt to evade applicable customs duty.

2.2 Acting on the above intelligence, the officers of Customs (P),
Jamnagar, conducted a search of the godown premises of M/s Royal Stores on
09.12.2016. The godown was owned by the Appellant. During the search, which
was carried out under Panchnama dated 09.12.2016, a large quantity of worn
clothing stacked in bales was found. On opening the bales, 't was observed that

the garments were labeled as “MADE IN PAKISTAN,” “MADE IN INDONESIA,”

-
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“MADE IN US,” etc. A significant number of garments were found to be uncut
and appeared to be in a reusable condition. Some garments contained 3 to 4
cuts, mostly along seams, which could easily be repaired, indicating that the
goods were not mutilated beyond reuse. The nature and labeling of the goods

indicated their foreign origin.

2.3 Shri Atif Salim Kajaliya, son of the Appellant, who was present at
the godown at the time of the search, stated that they had never imported such
clothing and that he was unaware of whether the said goods were duty paid or
not. No records or documents relating to the legal purchase or import of these
goods were found at the premises. As Shri Atif Salim Kajaliya was unable to
produce any documentation substantiating the legal import or payment of
duties, the entire stock of worn clothing, weighing 54.790 MT, was dctained
under a regular Panchnama dated 09.12.2016 and handed over to him for safe

custody under a Supratnama executed the same day.

2.4 Subsequently, on 19.12.2016, a statement of the Appellant, was
recorded under Section 108 of the Customs Act, 1962. He stated that the godown
in question was rented and used for storing purchased bales of clothing. He
claimed that relevant bills were maintained at their town office in Upleta and
that purchases were made from local markets including Upleta, Jamnagar, and
Ahmedabad. He specifically named M/s Star Traders (Jamnagar), M/s Talu
Stores (Upleta), M /s Apollo Traders (Upleta), and Archie Tradelink (Ahmedabad)
as his suppliers. He admitted to sclling both cut and uncut clothing. When
confronted with the foreign origin labels on the goods, he admitted that no import
documents, such as Bills of Entry or customs invoices, were available., The
purchase bills he submitted did not describe the goods as imported or reflect
payment of customs duty. Upon being shown the relevant chapters of the
Customs Tariff, he acknowledged that uncut clothing falls under Chapter
Heading 630900000 and is classified as restricted, whereas cut/mutilated
garments and rags fall under Chapter Heading 6310000. He cxplained that “cut”
garments referred to clothing with 2 to 3 cuts along the seams (around 2 to 3
inches in size) which can be made wearable by stitching, and “uncut” clothing
was ready for direct use. The goods in his possession included pants, shirts, T-

shirts, jackets, and woollen garments like sweaters.

2.5 A further statement was recorded from the Appellant on 28.12.2016,

during which he was shown Annexure-A a document detailing procurement of
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the goods between 2012-13 and 2015-16 based on bills he had submitted. He
confirmed the correctness of the annexure and acknowledged that the bills did

not demonstrate that the goods were imported or duty paic.

2.6 Based on the findings from the search and the statements of Shri
Salim Aziz Kajaliya, it was concluded that the -detained goods were of foreign
origin, imported without proper documentation, not mutilated beyond reuse, and
hence smuggled into the country in contravention of the Customs Act.
Accordingly, the said goods, weighing 54.790 MT and valued at Rs.30,23,680,
were seized under Section 110 of the Customs Act, 1962 through Panchnama
dated 04.01.2017 and again handed over to Shri Kajaliya uander Supratnama for
safc custody. Samples were drawn and sealed in the presence of panch witnesses

and Shri Kajaliya.

2.7 Further investigation involved recording the statements of various

suppliers named in Annexure-A, all of whom had sold goods to M /s Royal Stores:

e Shri Asif Rafig Talu, proprictor of M/s Sapna Sari Centre, Upleta, in his
statement dated 06.04.2017, stated that he sold 19.067 MT of old and
used clothing to M /s Royal Stores during FY 2016-17. While his bills did
not explicitly mention the goods as imported, he admitted that his firm
deals only in imported clothing, cither directly imported or procured from
the local market. He claimed that the goods were cleared after payment of
customs duty, fine, and penalty.

e Shri Igbal Kadar Dalu, proprictor of M/s Star Traders, Jamnagar, in his
statement dated 11.04.2017, confirmed sales of old clothing to M /s Royal
Stores between 2012-13 and 2015-16. The goods included pants, shirts,
T-shirts, jeans, skirts, tops, jackets, and sweaters. Ee admitted that his
bills did not mention the goods as imported and that he possessed no
import documents or customs clearance papers to support the claim that
the goods were legally imported or duty paid.

e Shri Yasin Habib Salat, proprictor of M/s Taj Mexi Ghar, Upleta, in his
statement dated 12.04.2017, stated that he sold old clothing described as
“old clothing/rags” to M/s Royal Stores during 2016-17. He claimed that
these goods had 3 to 4 cuts, rendering them unwearatle. However, he also
admitted that his bills did not indicate the imported nature of the goods
and that he had no documents like Bills of Entry or customs invoices.

e Shri Hanif Salemammad Talu, proprietor of M/s Apollo Traders, Upleta, in

Page 6 of 16
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S/49-37/CUS/JMN/2024-25
his statement dated 13.04.2017, confirmed sales of clothing such as
“mixture lot short,” old velvet cloth, cut pant-shirts, and jackets to M/s
Royal Stores during 2015-16 to 2016-17. He described the goods as “rags”
having multiple cuts which he claimed made them unsuitable for wear. On
being shown Chapter Heading 6309 of the CTA, he stated that the goods
sold by him fell under subheadings of Chapter Heading 6310.

e Shri Mohammad Hussein Hanif, proprietor of M/s Talu Stores, Upleta, in
his statement dated 13.04.2017, gave a similar account of selling clothing
such as “mixture lot short,” cut pant-shirts, and jackets during 2015-16
to 2016-17. He also described the goods as rags with multiplc cuts and
claimed they fell under subheadings of Chapter 6310. He too had no

import-related documents or customs clearances.

2.8 A reference was made to the Directorate General of Foreign Trade
regarding this case, the seizure of the said goods and also secking clarification
on the release of the said goods considering the restrictions imposed on their
import. The Directorate General of Foreign Trade, New Delhi vide letter F. No.
01/89/214/002/AM-02/PC-2|A]/Vol-1 dated 26.05.2017 replied as under:
"....it is informed that the import of "Worn Clothing \& others and Worn articles”
are "restricted" under 63090000 for import. No authorization had been given for
import of these items by DGFT. Hence thesec were unauthorized imports.

It was therefore requested that Customs [Prev.] may take appropriate action

under Customs Act."

2.5 The Investigation into the matter culminated into issuance of Show
Cause Notice No. VIII/10-144/JC/O&A/2017 dated 07.06.2017 to the Appellant
calling him as to why:

(i) the imported worn clothing falling under Chapter Heading 630900 of the CTA,
weighing 54.790 MT and valued at Rs. 30,23,680/ scized from the godown of
M/s Royal Stores, Upleta should not be confiscated under section 111(d) of the
Customs Act, 1962;

(if) penalty should not be imposed upon Shri Salim Aziz Kajaliya, proprictor of
M/s Royal Stores, Upleta under section 112(a) and 112(b) of the Customs Act,
1962.

2.6 During the first round of litigation matter was adjudicated vide the
Order-in-Original No. 23/Joint Commissioner/2017-18 dated 28.02.2018/

\_}/E/ Page 7 of 16
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28.03.2018 issued by the Joint Commissioner, Customs (Prev), Jamnagar which
was upheld vide Order-in-Appeal No. 'Order-in-Appeal-JMN-CUSTMOOO-APP-
74-80-19-20 dated 30.05.2019" and in subsequent litigation the Hon'ble CESTAT
vide its common Order No. A/11322-11328/2022 dated 31.10.2022 has set
aside the Impugned Order-in-Appeal-JMN-CUSTM-000APP-74-80-19-20 dated
30.05.2019 passed by the Commissioner (Appeals), Ahmedabad and remanded
the matter back to the adjudicating authority with direction to pass a fresh order

after allowing the cross examination of the witnesses.

2.7 The Appellant, initially, vide their reply dated 28/08/2017 has
requested for cross examination of Panch witnesses as well as other persons
including officers of the department. However, during the remand proceedings,
the Appellant through their Advocate Shri Amal Dave's letter no. NIL dated
26.10.2023 and dated 01.11.2023 submitted that they wish to Cross
EExamination only two Panch witnesses in connection with the Panchnama
Proceedings of 09.12.2016 and they did not want to cross examine other persons.
Accordingly, the Cross Examination of both the Panchas (1) Shri Mori Vasim
Ibrahim and (2) Shri Rajab Jiva Makwana by Shri Amal dave Advocate and Shri
Sudhanshu Bissa on bchalf of the Appellant, was conducted on 05/01/2024.
During the Cross Examination, Shri Mori Vasim Ibrahim and Shri Rajab Jiva
Makwana inter alia stated that they were not present during the stock taking
between 8:00 A.M. to 9:00 PM and attending marriage of Shri Sohailbhai alias
Sholebhai; that they were at marriage from 06:00 in morning to 9:30 PM. Shri
Mori Vasim Ibrahim stated that he rcceived a phone call at 03:00 PM saying that
you come here as there is some work, whereas Shri Razalb Jivabhai Makwana
stated that he received a phone call at 12:00 O'clock in the noon. Shri Mori Vasim
Ibrahim stated that he was there in the marriage ceremony up to 09:30 PM and
then he had to return as he had to attend given miscellaneous work. Shri Razab
Makwana stated that marriage was lasted up to 12:00 midn ght but he returned
carlier because of my driving work etc. On being asked thet why did they sign
the documents Shri Mori Vasim Ibrahim stated that "I went there in car with
others and there | was told there you sign and you will not face any problem so
I signed”, Shri Razab Jivabhai Makwana stated that "Officers came in our town
and told me this is a government work this is a case of duty evasion so [ signed";
that they were not present at the time of stock taking and not witnessed
weighment of goods on 09.12.2016; that they did not seen the goods and also
labels of foreign make on it. On being asked both of them stated that S/Shri
Sarfaraz Abla, Shivani Siddigbhai Shakil G'l_'la;‘nchi, Sadik Ghanchi, Javedbhai
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Patel, Rafikbhai Hakka and Mustak Yunusbhai Sharif, were present at a place

where they were attending marriage ceremony.

2.8 The adjudicating authority after granting personal hearing and
considering the outcome of Cross examination and further submission made by

the Appellant in the matter passed the following order:

(i) He confiscated the seized foreign origin goods viz. old & worn clothing falling
under CTH 63090000, weighing 54790 kgs. valued at Rs.30,23,680/- secized
from the godown premises of M/s. Royal Stores, Upleta under Section 111(d) of

the Customs Act.

(ii) He offerred for redemption of the confiscated goods under Section 125(1) of
the Customs Act, 1962 upon payment of a fine of Rs.5,00,000/- which shall be
in addition to duties and charges payable under Section 125(2) of the Customs
Act,1962.

(iii) He imposed penalty of Rs.3,00,000/- on Shri Salim Aziz Kajaliya, Proprictor
of M/s. Royal Stores, Upleta, under Section 112 (a) & Section 112(b) of the
Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under: -

e The impugned order passed by the Additional Commissioner is ex-facie
illegal and without jurisdiction. The adjudicating authority failed to
consider vital submissions made by the appellant in both the preliminary
and final replies. Despite acknowledging that the panch witnesses denied
knowledge of the panchnama dated 09.12.2016, the authority still held
the proceedings to be proper. The appcllant contends that such reliance
on a questionable panchnama renders the order unsustainable in law.

e The adjudicating authority erred by ignoring the fact that there was no
evidence to suggest that the scized goods were foreign-branded or
imported. Officers only counted bales without opening them for individual
examination. Yet, confiscation and penalty were confirmed. Legal
purchase documents from local suppliers were dismissed without findings,

",‘l’" ,‘and the burden of proof on the department—especially in town seizure

/ \”cases—was entirely overlooked.
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The authority wrongly concluded that the panchnama was valid simply
because the panchas signed it. During cross-examination on 05.01.2024,
both panchas, Shri Mori Vasim Ibrahim and Shri Razab Jivabhai
Makwana, deposed that they were at a wedding on 09.12.2016 and had
no knowledge of the panchnama’s contents. They stated they were called
only to sign documents for “government work,” without witnessing any
stock-taking or identification of foreign goods.
Given that the panch witnesses were not present during the search and
stock-taking, no sanctity can be attached to the panchnama. Despite clear
contradictions between the panchas’ statements and the panchnama, the
adjudicating authority attempted to justify the process instead of
discarding it. The panchnama cannot be considered reliable when it was
prepared in the absence of independent verification.
The adjudicating authority wrongly expected the panch witnesses to
challenge the panchnama at the time of its drawing. However, the panchas
were mere departmental witnesses, not parties to the case. Since they were
unaware of the true naturc of the proceedings, they had no reason or
obligation to object. Their later cross-examination sufficiently establishes
that they were not present during the critical activities.
The appellant relics on multiple judicial pronouncements which hold that
panchnamas contradicted by panch witnesses cannot form the basis of
smuggling charges. [n B.D. Gocl v. Ebrahim Essa Sodha [2014 (306) ELT
337], the Bombay High Court held that contradictory panch depositions
negate the reliability of panchnama. Similar views were taken in Anand
Kumar alias Babu [2015 (325) ELT 609], Baroda Rollirig Works [2009 (238)
ELT 495, and Ashok Kumar [2003 (158) ELT 441], where tribunals

discredited panchnamas drawn without independent witness presence.
The authority's reliance on the appellant’s alleged acknowledgment of the
panchnama is also misplaced. The appellant had clearly stated in the reply
dated 28.08.2017 that the proprictor was attending the same wedding on
09.12.2016 and was not present during the search. Furthermore, the
department never opened the bales to inspect the clothing. Merely
multiplying the number and average weight of bales to conclude that all
contained foreign goods is a flawed method.

It is undisputed that the bales were not opened or examined individually.
No attempt was made to segregate or identify foreign-labeled goods. The
entire case rests on cye-cstimation and assumprlions. Even if the

panchnama was signed, that does not validate the investigative process.
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Such serious allegations of smuggling require concrete proof, which is
missing in this case.
The authority wrongly reasoned that different sets of officers conducted
the proceedings on 09.12.2016 and 04.01.2017, and that no objections
were raised at the time. However, the question is not about who conducted
the seizure, but whether the process was carried out lawfully in the
presence of independent witnesses—which it was not. The panchnama
lacks any record of bales being opencd or clothing being identified as
imported or uncut.
Numerous decisions have held that stock-taking based on visual
estimation is unreliable. In Shri Badri Narayan Alloys & Steels Ltd. [2018
(8) GSTL 79], Raika Ispat Udyog (2016 (340) ELT 598], and Surya Wires
Pvt. Ltd. [2021 (376) ELT 550], tribunals emphasized that stock must be
verified with supporting documentation such as weighment or counting
slips—not by average weight calculations. The same flawed methodology
adopted in the present case vitiates the scizure.
The Adjudicating Authority erred in concluding that the quantity of 54.790
MT could not be disputed by the appellant, merely because the appellant
acknowledged procurement from local markets. The appellant never
admitted to the goods being imported or in uncut condition. Rather, it was
consistently submitted that the goods were procured from suppliers based
in Upleta, Jamnagar, and Ahmedabad, with supporting invoices and
purchase registers produced. The supplicrs had also confirmed the
transactions. Yet, the Adjudicating Authority ignored these evidences,
misinterpreted the appellant’s admission, and wrongly presumed
importation and smuggling, despite a lack of evidence to that effect.
The Show Cause Notice wrongly presumes that the appellant had to prove
legal import of the goods, despite clear evidence of local procurement. In
town seizures, the burden lies on the department to prove smuggled
character of the goods. The appellant submitted supplier details and
documentary evidence. The suppliers also confirmed the sale of goods. As
held in A.K. Hamsa Mohideen [2004 (171) ELT 327, mere foreign origin or
absence of import documents does not justify confiscation, particularly
when the goods are non-notified. This legal position was upheld by the
Madras High Court and reiterated in Sadbhavana [2003 (158) ELT 652]
and Ashok Premji Patel [2003 (157) ELT 568]|.
The seized goods were found outside the customs area, creating a

presumptlon ,Q_f duty paid status. The Adjudicating Authority wrongly
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S/49-37/CUS/JMN/2024-25
insisted on import documents despite goods being purchased locally. The
department misclassificd the goods as “restricted” under CTH 6309 6310,
when in fact they were used clothing backed by local purchase documents
duly recorded in the appellant’s books. The case is squarely covered by
town scizure jurisprudcnce, where the burden to establish smuggled
nature lies with the department and was not discharged.

The Adjudicating Authority committed a serious error in validating the
panchnama despite both panch witnesses categorically deposing that they
were absent during the proceedings on 09.12.2016. Instead of giving
weight to their depositions, the authority relied on presumptions and held
that the panchas’ statements were afterthoughts. The appellant submits
that when departmental witnesses contradict the panchnama, such
evidence becomes unreliable. There was no need for further corroboration
via investigating officers’ cross-examination. Additionally, the adjudicating
authority failed to invoke Section 138B of the Customs Act to
independently examine officers. Thus, the panchnama proceedings are
vitiated and cannot be relied upon.

The appellant had valid invoices for the entire stock, including 54.790 MT
of used clothing seized on 09.12.2016. No evidence of illegal import or
smuggling was presented by the department. The suppliers had confirmed
sales 1o the appellant, and no provision of the Cus:ioms Act or Forcign
Trade Policy was violated. Therefore, confiscation under Section 111(d)
was unwarranted and the order deserves to be quashed.

The penalty imposcd under Section 112(a) lacks justification as the
appellant neither committed nor abetted any act rendering the goods liable
to confiscation. There was no import or smuggling. Section 111 itself is not
applicable, hence the foundation for penalty under Section 112(a)
collapscs.

The Show Cause Notice fails to demonstrate how the appellant knowingly
dcalt with goods liable for confiscation. There is no evidence that the
appellant had knowledge or reason to believe the goods were smuggled.
The Adjudicating Authority failed to specify whether the penalty was under
112(a) or 112(b), and did not cstablish the elements of either. The penalty
is thus vitiated and must be sct aside.

As laid down by the Supreme Court in Hindustan Steel Ltd. [1978 ELT
(J159)|, penalty should not be imposed merely because it is lawful to do
so. There must be contumacious conduct or deliberate violation, which is

absent in the present case. The appellant acted in bona fide belief,
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S/49-37/CUS/JMN/2024-25
supported by documentation. Therefore, both confiscation and penalty
lack legal foundation.

e The Adjudicating Authority exceeded jurisdiction by invoking Section
125(2) to demand duty in addition to redemption fine. The Show Cause
Notice contained no such proposal or reference to recovery of duty. The
order therefore travels beyond the scope of the notice, violating settled

principles of natural justice and deserves to be struck down.

PERSONAL HEARING:
4. Personal hearing was granted to the Appellant on 10.06.2025,

following the principles of natural justice wherein Shri Amal P. Dave and Shri
Sudhanshu Bissa, Advocate, appcared for the hearing and re-iterated the
submission made at the time of filing the appcal.

DISCUSSION AND FINDINGS:
S: I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Customs (Preventive), Jamnagar and

the defense put forth by the Appellant in their appeal.

511 On going through the material on record, 1 find that following issues

required to be decided in the present appeal which are as follows:

(i) Whether the adjudicating authority, in the remand proceedings, correctly
appreciated the evidence adduced during cross-cxamination of the Panchas and

whether its findings are sustainable in light of the CESTAT's specific directions.

(ii) Whether the department has successfully discharged its burden of proving

the alleged illegal import/smuggling of goods.

(iii) Whether the confiscation of goods and imposition of penalties under Section

112(a) and (b) of the Customs Act, 1962, are justificd.

(iv) Whether the impugned order suffers from a violation of the principles of

natural justice and is a non-speaking order.

5.2 I find that the Hon'ble CESTAT, Ahmedabad, in its Final Order No.
A/11322-11328/2022 dated 31.10.2022, explicitly remanded the matter,
specifically directing the adjudicating authority to allow cross-examination of
witnesses and to decide the case afresh. This remand was based on the
observation that the department's case relied solely on the Panchnama and

statements of witnesses whose cross-examination was crucial. The cross-
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examination of Panchas (Shri Mustakbhai Yunusbhai Sharif and Shri

Lakhmanbhai Kanjibhai Panera) on 05.01.2024 yielded crizical information:

e Both Panchas stated they were not present when the Panchnama was
drawn, and were clsewhere.

e They admitted to signing the Panchnama only because they were asked to
do so by Customs Officers, without knowing its contents or the quantities
involved.

e They denied seeing the seized goods physically.

5.3 These depositions directly contradict the evidentiary value and
sanctity of the Panchnama. A Panchnama drawn in the absence of independent
witnesses, or where the witnesses have no knowledge of its contents, loses its
evidentiary value. The Hon'ble Bombay High Court in B.D. Goel vs Ebrahim Essa
Sodha [2014 (306) E.L.T. 337 (Bom.)| held that the assessee cannot be charged
with smuggling solely based on a Panchnama where cross-examination reveals
contradictions. Similarly, in Anand Kumar vs Commissionier of C. Ex. & S.T.,
Lucknow [2015 (325) E.L.T. 609 (Tri. - Del.)], it was held that if Panchas were
not present during the proceedings, no sanctity can be attributed to such

Panchnama.

5.4 The adjudicating authority, in the impugned order, dismisses these
critical depositions by merely stating they are "insufficient to prove that the
Panchnama proceeding was incorrect’. This is a clear misappreciation of
evidence and a failure to adhere to the spirit of the CESTAT's remand order.
When the very foundation of the department's case (the Panchnama) is shaken
by the direct testimony of the Panchas themselves, the burden shifts back
squarcly to the department to provide irrefutable evidence of illegal import. The

adjudicating authority cannot simply discard such crucial evidence.

5.5 In cases of scizure of goods outside the Customs area, the initial
burden is on the department to prove that the goods are smuggled /illegally
imported. Once a credible Panchnama is drawn, the burden may shift to the
Appellant. However, when the Panchnama itself is rendered unreliable by cross-

examination, the primary burden remains with the department.

5.6 The department's only other assertion is that the goods had "foreign
labels” and were "uncut/unmutilated,” which indicates imported nature.
However, the Appellants claimed to have purchased these goods locally and even

provided purchase bills. The department's bald assertion that these local
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purchase bills are "not in the nature of import documents, and therefore, the
invoices cannot be accepted" without providing any evidence of their falsity or
contradiction, is insufficient. The Hon'ble Madras High Court in Commissioner
of Customs, Chennai Vs. A.K. Hamsa Mohideen (2004 (171) E.L.T. 327 (Tri. -
Chennai)| held that if the department fails to produce any evidence to prove
smuggling, the order of confiscation and penalty cannot be sustained. Since the
Panchnama is discredited, and the department has not provided any other
concrete evidence (such as import documents, forcign suppliers, or intelligence
reports) to prove that these specific goods werc illegally imported, it has failed to

discharge its burden of proof.

S.7 Confiscation under Section 111 and penalties under Scction 112 of
the Customs Act, 1962 are contingent upon the goods being illegally imported or
smuggled. If the department fails to prove the fundamental allegation of illegal
import/smuggling, then the goods cannot be held liable for confiscation, and

consequently, no penalties can be imposed.

5.8 Given the infirmities in the Panchnama and the department's failure
to independently prove the imported or smuggled nature of the goods, the very
basis for confiscation and penalties collapses. There can be no question of mens

rea (intentionality) for smuggling when smuggling itself has not been proven.

9.9 The CESTAT remanded the matter specifically to allow cross-
examination and to decide the case afresh. While cross-examination was
conducted, the impugned order, by summarily dismissing the crucial evidence
from cross-examination without a proper reasoncd analysis of why the Panchas'
statements are unreliable, fails to comply with the spirit of a "speaking and
reasoned order." The adjudicating authority was bound to give proper weight and
reasoning to the cross-examination cvidence, cspecially when it directly
impeaches the primary evidence. This amounts to a failure to follow the remand

directions adequately and consequently a violation of natural justice.

6. In view of the detailed discussions and findings above, I find that the
impugned order passed by the adjudicating authority is legally unsustainable.
The adjudicating authority has failed to correctly appreciate the crucial evidence
that emerged during the cross-examination of the Panch witnesses, which
significantly wcakened the evidentiary value of the Panchnama. Consequently,

the department has failed to discharge its burden of proving the illegal
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B In exercisc of the powers conferred under Section 128A of the

Customs Act, 1962, 1 pass the following order:
%

(i) 1 hcrc.‘ltay scl..u:_‘ aside the Order-in-Original No. 23/Additional
Commissioné¥/2023-24 dated 21.02.2024.

(ii) I hold that the department has failed to establish that the seized goods were
illcgafyimported or smuggled into India.

(i) the confiscation of 54790 kgs of old & worn clothing and consequently,

redemption fine of Rs. 5,00,000/- is hereby set aside.

(v) The penalty of Rs. 3,00,000/- imposed on Shri Salim Aziz Kajaliya, proprietor
of M/s Royal Stores, Upleta under Section 112(a) and (b) of the Customs Act,
1962, is hereby sct asidc.

(vii) Any amounts deposited by the Appellant towards redemption fine or
penalties shall be refunded to them with applicable interest, in accordance with

law.

The appeal filed by Shri Salim Aziz Kajaliya is hereby allowed with consequential

(AMIT GULI\/\

Commissioner (Ap s),
Customs, Ahmedabad

rclief, if any.
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By Registered post A.D/E-Mail 25 i |
To, . — "/ ATTESTED
Shri Salim Aziz Kajaliya, o 2l et WAl
Proprictor of M/s. Royal Stores, arefters /SUPRERINTENDENT
Kuldevi Wooden Compound, Opp. Panera Petrol Pump, w1 egem Cardlem), e

Near Toll Plaza, NH-8A, Upleta-360490, District- Rajkot.  CUSTO#S (APPEALS). AHMEDABAD

Cop
\/G'ic Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs (Preventive), Jamnagar.
3 The Additional Commissioner of Customs (Preventive), Jamnagar.

4, Guard File.
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