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Subject: Applications for amendment/ conversion of Shipping Bill No. 9927877

at. iS.O+.iOZ2 under Section 149 of Customs Act, 1962 by M/s Alleima India

Private Limited ( Formerly known as Sandvik Materials Technology India Pvt'

Ltd.),Vill- Rajpur, Taluka- Kadi, Dist- Mehsana, Gujarat- 384'140
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Brief facts of the Case:

M/s Alleima India Private Limited ( Formerly know as Sandvik Materials

Technology India Pvt. Ltd.), Vill- Rajpur, Taluka- Kadi, Dist- Mehsana, Gujarat-

384440(hereinafter referred to as the "Exporter"), holding IEC No.

ABBCS6573P, had exported Seamless stainless steel tubes from ICD,

Khodiyar, Ahmedabad under shipping bill No.9927877 dt25.04.2022 and

claimed Drawback. The exporter vide letter dated 04.06.2024, addressed to

the Principal Commissloner of Customs, Ahmedabad, requested for

conversion/amendment of Shipping Bill from Drawback scheme to Advance

Authorisation Scheme, stating that clearing agent has inadvertently filed the

shipping bill under drawback scheme instead of AA scheme. All industry

Drawback (AIR) claim has been received by the company. Exporter has

requested for conversion of shipping bill as detailed below:

conversion/

26.04.2023 From Drawback scheme to
Advance L:cence Scheme

2. Exporter has submitted that they have imported the goods without payment

of duty under Advance Authorization and consumed the goods in the

manufacture of finished products which were subsequently exported. They

further submitted that, though these export were against export obligation

against Advance Authorisation but through oversight they have not claimed

this export against fulfillment oF export obligation under Advance

Authorisation and instead claimed Drawback. Exporter has submitted that

they have received All Industry rate Drawback(AIR) from the department and

now they are willing to refund drawback claimed on the shipping bill along

with interest. Exporter has also submitted that historically they have been

importing under AA scheme and has been compliant with all the laws , and

requested to allow them the conversion of impugned shipping bill No. 9927877

dt.25,04.2022 from Drawback scheme to AA scheme.

3. Exporter vide written submlssion dt. 30.06.2024 submitted that Company

has obtained Advance authorization licenses to avail the benefit of customs

duty exemptions in relation to exports made by it. The Company was issued

Advance Authorization (AA) no 0811004097 dated l7 February 2022. The

Company has imported 92.086 metric tons of Stainless steel billets grade :

254 SMO (i.e. raw material) under the AA license without payment of duties.

Such imports lead to an export obligation of 46.043 metric tons of Seamless

Shipping
Date

Bill LEO date Type of
amendment

Sr.
No.

Shipping Bill
No.

1 9927877 25.04.2022
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Stainless Steel Pipes (Cold finish) grade : 254SMO (i.e. ther finished product).

The Company had already exported 10.743 metric tons of finished product

vide shipping bill numbers 9201231, 1821639, 8597656 and 3841272 under

the AA license. The Company had also exported 30.217 metric ton of finished

product under shipping bill no 9927877 dated 25 April 2022'. with the intention

of reflecting such exports towards fulfilment of export obligation under the AA.

However, the clearing agent inadvertently filed the shipping bill under

drawback scheme instead of AA scheme. Further, the Ccmpany had used

44.64 metric tons of duty free raw material imported unrjer AA under BOE

number 774103 dated 05 March 2022 to manufacture su,:h finished goods.

This can be substantiated through the HEAT number 561508 (similarto batch

number) and packing note no which is present in the invoice of goods imported

under AA, inspection certificate, and the export invoice. Due to the inadvertent

error, the export obligation against 44.64 metric tons of raw materials which

is used in the manufacturing of the finished product stands unfulfilled whereas

such finished product is already exported by the Company. The Company has

also received All Industry Drawback (AIR) for such exports, Exporter further

submitted as u nder:

3.1.The Company is a part of renowned Swedish multinal.ional engineering

Company group named Alleima (earlier was a part of Sandvik Group) and has

been majorly exporting to Korea, China, Czech Republic arrd other countries

and contributing to the foreign exchange reserves. The Ciompany has also

previously obtained and closed various AA licenses by fulfilling the export

obligations and have been compliant to prevailing laws.

3.2. The Company wishes to submit that due to an inadvert€nt error, shipping

bill no 9927877 daled 25 April 2022 was reflected under cirawback scheme

instead of AA scheme. Further the Company has also used .14.64 metric tons

of duty free raw material imported under AA under BOE numl:er 774103 daled

05 March 2022 to manufacture the finished goods exporte,l under Shipping

bill number 9927877 dated 25 April 2022.

3.3. Since the Shipping bill was inadvertently reflected under drawback

scheme, 44.64 melric tons of duty free raw material importe:d under AA used

in such export would not be considered towards fulfilment of r:xport obligation.

This in turn would lead to situation wherein the Company would be required

to refund the Customs duties benefit availed on import along with interest.

Whereas in substance, the Company with right intentions has used such duty
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free procured raw material for the purpose of manufacturing the finished

products for exports as per the AA.

3.4. The Company wishes to place a humble request for amendment of

Shipping bill number 9927877 dated 25 April 2022 under Section 149 of the

Customs Act 1962 for conversion of shipping bill from duty drawback scheme

to AA scheme. The Company also wishes to refund the drawback received

under AIR along with interest which was granted through an automatic route

as soon as the goods were exported.

3.5. In this regard, the Company wishes to rely on Circular No 36/2010 -
Customs dated 23 September, 2010 which provides guidance on conversion

of shipping bills from one scheme to other. As per the Circular, conversion of

shipping bills may be permitted under Section 149 of the Customs Act, 1962,

on a case to case basis on merits, on the basis of documentary evidence which

was in existence at the time the goods were exported. Further it also provides

that conversion of shipping bills within the schemes involving the same level

of examination should be allowed.

3.6. The Company wishes to submit that, since the authorities are allowed to

examine the goods exported even under drawback scheme, the conversion of

shipping bill from drawback to AA involves same level of examination and the

same should be allowed. Further, the Company through the following

documents prove that the duty free imported goods were physically

incorporated in the exported finished goods based on the documents which

existed at the time the goods were exported from India.

3.7, Further, the Company wishes to rely on case laws issued by various

courts which allowed conversion of shipplng bills from drawback scheme to AA

scheme based on the documentary evidences prevailing during exports. We

wish to rely on:

i) In the case of M/s Pinnacle Life Sciences Pvt Limited vs Commissioner of

Customs, Nhava Sheva II 12024(5) TMI 5271 wherein CESTAT Mumbai had

set aside the order denying the conversion of shipping bills from drawback

to AA scheme. The CESTAT in para 6 of the order held that Section 149 of

the Customs Act 1962 is statutorily circumscribed by the framework of the

provision. It is intended for rectification of documents issued by parties to

a commercial engagement which is, thereby, transposed into the statutorily

prescribed entry envisaged by section 46 and section 50 of Customs Act,
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1962. The empowerment stands on its own, and subject only to verifiability

of facts as available on date of import or export, as the case may be. No

other intrusion may be permitted to influence the dispc,sal of request for

amendment.

ii) In the case of M/s Carl Zeiss India (Bangalore) Pvt Ltd vs the

Commissioner of Customs Bangalore 12024(2) TMI 10981 wherein CESTAT

Bangalore allowed conversion of shipping bills from drawback to AA on the

basis of documentary evidences which prevailed at the tirne of exports and

since the appellant was ready to pay back the drawback received at the

time of export.

iii) In the case of Messrs Mahalaxmi Rubtech Ltd vs Union of India

[2021(3)TMI 240], the Gujarat High Court allowed conversion of the EPCG

shipping bill into the EPCG- cum- Drawback shipping bill " Striking down

circular No.3612010-Cus dated 23.9.2070 (i.e. para 3(a) of this Circular) as

ultra vires Section 149 of the Customs Act, 1962 and also r:ltra vires Articles

14 and i9(1)(g) of the Constitution of India.

3.8. Based on the above case laws and Circular cited, the 3ompany request

for amendment of Shipping bill number 9927877 dated 25 April 2022 under

Section 149 of the Customs Act 1962. The Company accepts the inadvertent

error and agrees to repay the AIR drawback along with interest. Non

conversion of the shipping bills would cause undue hardship to the Company

and would lead to payment of customs duties and interest ln a case wherein

in substance the Company has exported the finished goods as per the AA

licenses issued by the Company.

4. Application of the Exporter was sent to Deputy Commissioner (Export),

Customs, ICD, Khodiyar for verification and cornments. Deputy

Commissioner (Export), customs, iCD, Khodiyar vide lettr:r dt 16.07.2024

in her verification report has submitted as under-

Letters dl 04.06.2026 received from M/s Alleima India Private Limited

regarding conversion of shipping bill No. 9927877 dt 25.04.2022 from

Drawback Scheme to Advance License Scheme. The exporter has

requested for conversion of the said shipping bill frr:m Drawback to

Advance License. Exporter had submitted copy of advance license,

shipping bill along with covering letter.

5. Conversion of Shipping bill is governed by Section 149 of tre Customs
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Act,1962 which reads as under:-

Section 149. Amendment of documents, -
Save as otherwise provided in seetbtE - L, and tr 1_, the proper officer may, in his
discretion, authorise any documenL after it has been presented in the custom
house to be amended in such form and manneL within such time, subject to such
restrictions and conditions, as may be prescribed:

Provided that no amendment of a bill af entry or a shipping bill or bill of export
shall be so authorised to be amended after the imported goods have been cleared
for home consumption or deposited in a warehouse, or the export goods have
been exported, except on the basis of documentary evidence which was in
existence at the time the goods were cleared, deposited or exported, as the case
may be.

Provided further that such authorisation or amendment may also be done
electronically through the customs automated system on the basis of risk
evaluation through appropriate selection criteria :

Provided also that such amendments, as may be specified by the Board, may
be done by the importer ar exporter on the common portal.

5.7 Further, CBIC Circular no. 36/2010-Customs dated 23.09.2010 has

detailed the condition in which conversion of shipping bills may be allowed ;-

3. The issue has been re-examined in liqht of the above. It is clarified

that Commissioner of Customs may allow conversion of shipping bills

from schemes involving more rigorous examination to schemes

involving less rigorous examination (for example, from Advance

Authorization/DFlA scheme to Drawback/DEPB scheme) or within the

schemes involving same level of examination (for example from

Drawback scheme to DEPB scheme or vice versa) irrespective of whether

the benefit of an export promotion scheme claimed by the exporter was

denied to him by DGFT/DOC or Customs due to any dispute or not. The

conversion may be permitted in accordance with the provisions of
section 149 of the Customs Act, 1962 on a case to case basis on merits

provided the Commissioner of Customs is satisfied, on the basis of
documentary evidence which was in existence at the time the goods

were exported, that the goods were eligible for the export promotion

scheme to which conversion has been requested. Conversion of shipping

bills shall also be subject to conditions as may be specified by the

DGFT/MOC. The conversion may be allowed subject to the following

further conditions:

(a) The request for conversion is made by the exporter within three

months from the date of the Let Export Order (LEO).

(b) On the basis of available export documents etc., the fact of use

of inputs is satisfactorily proved in the resultant export product.

(c) The examination report and other endorsements made on the
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shipping bill/export documents prove the fact of export and the export

product is clearly covered under relevant SION and o,' DEPB/Drawback

Schedule as the case may be.

(d) On the basis of S/Bill/export documents, ttle exporter has

fulfilled all conditions of the export promotion scheme to which he is

seeking conversion.

(e) The exporter has not availed benefit of the export promotion

scheme under which the goods were exported anct no fraud/ mis-

declaration /manipulation has been noticed or investigation initiated

against him in respect of such exports.

In the present case conversion is being asked from DBK Screme to Advance

Authorization i.e. less rigorous examination to more rigorcus examination.

5.2. She also referred to Regulation -3 & 4 of Shipping Bill (Post export

conversion in relation to instrument based scheme) Regulations, 2022 Notified

vide Notification No. 11/2022-Customs (N.T.) dated 22.O2.2022 which prescribes as

under-:

3. Manner and time limit for applying for post export conversion of

Shipping Bill in certain cases. - (1) fhe application for conversion shall be

filed in writing within a period of one year from the date of order for

clearance of goods under sub-section (1) of section 57 or section 69 of the

Act, as the case may be:

Provided that the jurisdictional Commissioner of Custons, having regard

to the circumstance under which the exporter was prevented from applying

within the said period of one year, may consider and decide, for reasons

to be recorded in writing, to extend the aforesaid perioo'of one year by a

further period of six months:

Provided further that the jurisdictional Chief Commissioner of Customs,

having regard to the circumstances under which the exporter was

prevented from applying within the said period of one year and six months,

may consider and decide, for reasons to be recorded in writing, to extend

the said period of one year and six months by a further period of six

months.

(2) For the purpose of computing the period of one year under sub-

regulation (1), the period, during which stay was grantea' by an order of a

court or tribunal, shall be excluded.
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(3) The jurisdictional Commissioner of Customs, may, in his discretion,

authorize the conversion of shipping bill, subject to the following, namely

(a) on the basis of documentary evidence, which was in existence at the

time the goods were exported;

(b) subject to conditions and restrictions provided in regulation 4;

(c) on payment of a fee in accordance with Levy of fees (Customs

Docu m e nts ) Reg u lati o n s, 19 7 0.

(4) Subject to the provision of sub-regulation (1), the jurisdictional

Commissioner of Customs shall, where it is possible so to do, decide every

application for conversion within a period of thirty days from the date on

which it is filed.

4. Conditions and restrictions for conversion of Shipping Bill. - (1) The

conversion of shipping bill and bill of export shall be subject to the following

conditions and restrictions, namely :-
(a) fulfilment of all conditions of the instrument based scheme to which

conversion is being sought;

(b) the exporter has not availed benefit of the instrument based scheme

from which conversion is being sought;

(c) no condition, specified in any regulation or notification, relating to

presentation of shipping bill or bill of export in the Customs Automated

System, has not been complied with;

(d) no contravention has been noticed or investigation initiated against the

exporter under the Act or any other law, for the time being in force, in

respect of such exports;

(e) the shipping bill or bill of export of which the conversion is sought is

one that had been filed in relation to instrument based scheme.

6. Further, Deputy Commissioner (Export), Customs, ICD, Khodiyar vide her

verification report dt 16.07.2023 has recommended for not allowing the

conversion of impugned shipping bills on following grounds:-.

6.1. The exporter has also failed to comply the point (a) and point(e) of
the Para-3 of the above said circular as they

(i) Failed to submit the application within stipulated time of 3

months from the date of LEO.

(ii) The exporter has availed the benefit of Drawback schemes in

their shipping bills.
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(iii) The exporter has requested for conversion of Shipping Bills from

less rigorous examination scheme to more rigorous examination scheme

contrary to the provisions specified in aforesaid Circular.

6.2 She reported as the exporter has failed to comply with the point (a) and

( e) of Para-3 of the Circularr No. 36/2010 -Customs dt. 23.09.2010 and

Regulation 3(1) of Notification No. 11/2022-Customs (N.T.) dated 22.O2.2022, the

exporter may not allowed for conversion of shipping bi I No. 9927877 dt

25.04.2022 as requested by them.

8. The exporter vide letter 01.07.2024 has made additional written

submission- The Company had submitted a representation requesting for

amendment of shipping bill no 9927877, based on which t.he Company has

been granted a personal hearing on 1't July 2024. During the hearing the

Company was askcd whether it complies with the ShippinE Bill (Post export

conversion in relation to instrument based scheme) Regulations, 2022. fhe
Company wishes to submit as follows:

The Shipping Bill (Post export conversion in relation to instrument based

scheme) Regulations, 2022, which exercise the powers under Section 149

and 157 of the Customs Act 1962, provides the procedure and timelines

for amendment of shipping bills post export. The conditions mentioned

under the scheme are as follows

4. Conditions and restrictions for conversion of Shipping Bill.

- (1) The conversion of shipping bill and bill of export shall be subject to

the following conditions and restrictions, namely :-
(a) fulfilment of all conditions of the instrument based scheme to which

conversion is being sought;

(b) the exporter has not availed benefit of the instrument based scheme

from which conversion is being sought;

Page I of 22

Personal Hearing:

7. The exporter vide letter File No. GEN/TECH/MISC/'1156/2024-TECH

dated 18.06.2024 & 24.06.2024 were granted opportunity to be heard in

person. Shri Mohit Airon, CA, Shri Ashok Jani, Business Controller and Shri

Nimit Dabhi, General Manager, representatives of the exporter, attended the

personal hearing on 01,.07.2024. During personal hearingy, they reiterated

their written submission submitted vide letter dated 30.06.,1024.
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(c) no condition, specified in any regulation or notification, relating to

presentation of shipping bill or bill of export in the Customs Automated

System, has not been complied with;

(d) no contravention has been noticed or investigation initiated against

the exporter under the Act or any other law, for the time being in force,

in respect of such exports;

(e) the shipping bill or bill of export of which the conversion is sought is

one that had been filed in relation to instrument based scheme.

i. The Company wishes to submit that it has comolied with all the

conditions mentioned in the above procedure as follows:

Condition 1: (a) fulfilment of all conditions of the instrument based

scheme to which conversion is being sought;

The Company wishes to submit that it has complied with the conditions

mentioned under AA scheme. The Company has made all efforts in the past

and in the present case to fulfil the export obligations or to pay duty with

interest and be compliant with the AA scheme. Further, the Company

through the following documents prove that the duty free imported goods

were physically Incorporated in the exported finished goods based on the

documents which existed at the time the goods were exported from India.

Further, all other conditions are complied with.

SI

no

Document

number

BOE no :

7741034

dated 05

March 2022

I m port

invo ice

20089s3

dated 10

January

2022

Certificate

no : A/21-

9B7BB2

Lin kage

Contains the details of the

Packing note number (i.e. 28857,

2B8sB, 28902 and 28903)

The inspection certification

contains the above packing note

number and the HEAT number

ofType

document

I m port

invoice from

AB Sandvik

Materials

Technology

submitted at

the time of

im port,

imported duty

free

2 Inspection

certificate by

Sandvik
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)

Materia ls

Tech nology

The export

invoice ra ised

by Alleima

India

submitted to

the Customs

department

during export

dated 27

Dece m b er

2021

Export

invoice no:
8311026

dated 23

April 2023

Shippinq

bill no:

9927877

dated 25

April 2022

i.e. 564128 (similar to a batch

number)

The HEAT nurnber is mentioned

in the export invoice based on

which the sh pping bill was

created

Based on the above submission, condition no l stands satisfied.

Condition 2 : (b) the exporter has not availed benefit of the instrument

based scheme from which conversion is being sought;

The Company wishes to submit that as soon as the gocds were exported

the AIR drawback was received through an automatic route. The Company

is willing to pay the drawback received with interest rect:ived on export of

shipping bill no 9927877 if the conversion is allowed under AA scheme.

Further the Company also wishes to quote the follo\ /ing judicial case

wherein CESTAT had allowed conversion of drawback shicping bill to AA in

cases where the applicant was willing to refund the drawback with interest.

In the case of M/s Carl Zeiss India (Bangalore) Pvt Ltd vs the

Commissioner of Customs Bangalore [2024(2) TMI 1098j wherein CESTAT

Bangalore allowed conversion of shipping bills from drawback to AA on the

basis of documentary evidences which prevailed at the tirne of exports and

since the appellant was ready to pay back the drawbac< received at the

time of export.

Based on the above submission, condition 2 stands satis;fied.

Condition 3 : (c) no condition, specified in any regulatic,n or notification,

relating to presentation of shipping bill or bill of exporl' in the Customs

Automated System, has not been complied with;
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Condition a: @) no contravention has been noticed or investigation

initiated against the exporter under the Act or any other law, for the time

being in force, in respect of such exports;

Condition 4 : (e) the shipping bill or bill of export of which the conversion

is sought is one that had been filed in relation to instrument based scheme.

With respect to the above mentioned conditions, the Company wishes

to submit that

- It has complied with all the regulations relating to presentation of

shipping bill or bill of export in the Customs Automated System

- There are no contravention has been noticed or investigation

initiated against the exporter under the Act or any other law, for the

time being in force

- the shipping bill or bill of export of which the conversion is sought

is one that had been filed in relation to drawback instrument based

schem e

Based on the above submission, the condltion 3,4 and 5 stands satisfied.

ii. Further exercising the powers under Section 149 and 157 of the

Customs Act 1962, the regulation also provides time limit of 1 year for the

conversion of shipping bill which can be further extended by 6 month each

by the jurisdictional Commissioner of Customs and Chief jurisdictional

Commissioner of Customs on reasonable basis. The Company wishes to

submit that while request for shipping bill conversion is exceeding the

timelines provided in the regulation, the Company should not be denied a

substantive benefit on account of a procedural lapse. As stated above, the

Company has fulfilled all the conditions provided in the regulations and is

able to substantiate the genuineness of the transaction,

iii, Therefore the Company humbly request for your approval for conversion

of Shipping bill no 9927877 from drawback scheme to AA scheme. Non

conversion of the shipping bills would cause undue hardship to the

Company and would lead to payment of customs duties and interest in a

case wherein in substance the Company has exported the finished goods

as per the AA licenses issued by the Company.

iv. We also seek your support and guidance in taking approval if required

from the Central Board of Indirect tax and customs (CBIC) considering this
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to be an exceptional and genuine case allowing the conl'ersion of shipping

bill in this matter.

DISCUSSION AND FINDINGS

09, I have carefully gone through the facts of the case, documents on

record, submissions made by the exporter in writing as well as the record of

personal hearing held on 01,07.2024. I find that main an{J only issue to be

decided in the insta nt case is whether the exporter is eligib.le for conversion

of shipping bill from Drawback scheme to Advance Authorisation scheme in

terms of Section t49 of the Customs Act, 1962 read with related

Reg u lations/Circu Ia r in this regard.

10. I find that with reference to conversion of Shipping Bill under the

provisions of the Section 149 of Customs Act, 1962, Circular No. 36/2010-Cus

dated 23.09.2010 has been issued by the CBEC (now, CBIC). Para 3 of the

circu la r states that:

3. The issue has been re-examined in light of the above. It is clarified

that Commissioner of Customs may allow conversion of shipping bills

from schemes involving more rigorous examination to schemes

involving less rigorous examination (for example, from Advance

Authorization/DFlA scheme to Drawback/DEPB schente) or within the

schemes involving same level of examination (for example from

Drawback scheme to DEPB scheme or vice versa) irrespective of

whether the benefit of an export promotion schem<: claimed by the

exporter was denied to him by DGFT/DOC or Customs a'ue to any dispute

or not. The conversion may be permitted in accordance with the

provisions of section 149 of the Customs Act, 7962 cn a case to case

basis on merits provided the Commissioner of Customs is satisfied, on

the basis of documentary evidence which was in exist'ence at the time

the goods were exported, that the goods were eligible for the export

promotion scheme to which conversion has been requested. Conversion

of shipping bills shall also be subject to conditions as may be specified

by the DGFT/MOC. The conversion may be allowecl subject to the

fol low i ng fu rthe r cond itions :

a) The request for conversion is made by the expofter within three

months from the date of the Let Export Order (LEO).
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b) On the basis of available export documents etc., the fact of use of
inputs is satisfactorily proved in the resultant export product.

c) The examination report and other endorsements made on the

shipping bill/export documents prove the fact of export and the export

product is clearly covered under relevant SION and or DEPB/Drawback

Schedule as the case may be.

d) On the basis of S/Bill/export documents, the exporter has fulfilled all

conditions of the export promotion scheme to which he is seeking

co nversion.

e) The exporter has not availed benefit of the export promotion scheme

under which the goods were exported and no fraud/ mis-declaration

/manipulation has been noticed or investigation initiated against him in

respect of such exports.

11. I further find that with reference to post export conversion of Shipping

Bill under the provisions of Section 149 of the Customs Act, 1962, Shipping

Bill (Post export conversion in relatlon to instrument based scheme)

Regulations, 2022 has been Notified by the CBIC vide Notification No.

1l/2022-Customs (N.T.) dated 22.02.2022. Regulation 3 & 4 of the said

Notification prescribes as under:

3. Manner and time limit for applying for post export conversion of
Shipping Bill in certain cases. - (1) The application for conversion shall be

filed in writing within a period of one year from the date of order for

clearance of goods under sub-section (1) of section 57 or section 69 of the

Act, as the case may be:

Provided that the jurisdictional Commissioner of Customs, having regard

to the circumstance under which the exporter was prevented from applying

within the said period of one year, may consider and decide, for reasons

to be recorded in writing, to extend the aforesaid period of one year by a

further period of six months:

Provided further that the jurisdictional Chief Commissioner of Customs,

having regard to the circumstances under which the exporter was

prevented from applying within the said period of one year and six months,

may consider and decide, for reasons to be recorded in writing, to extend

the said period of one year and six months by a further period of six

months.
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(2) For the purpose of computing the period of one year under sub-

regulation (1), the period, during which stay was grantei by an order of a

court or tribunal, shall be excluded.

(3) The jurisdictional Commissioner of Customs, may, in his discretion,

authorize the conversion of shipping bill, subject to the following, namely

(a) on the basis of documentary evidence, which was io existence at the

time the goods were exported;

(b) subject to conditions and restrictions provided in reglulation 4;

(c) on payment of a fee in accordance with Levy ,tf fees (Customs

Docu ments) Reg u I ations, 1970.

(4) Subject to the provision of sub-regulation ( 1), the jurisdictional

Commissioner of Customs shall, where it is possible so to do, decide every

application for conversion within a period of thirty days from the date on

which it is filed.

4. Conditions and restrictions for conversion of Shipping Bill. - (1) The

conversion of shipping bill and bill of export shall be subject to the following

conditions and restrictions, namely : -

(a) fulfilment of all conditions of the instrument based scheme to which

conversion is being sought;

(b) the exporter has not availed benefit of the instrume:nt based scheme

from which conversion is being sought;

(c) no condition, specified in any regulation or notification, relating to

presentation of shipping bill or bill of export in the Customs Automated

System, has not been complied with;

(d) no contravention has been noticed or investigation initiated against the

exporter under the Act or any other law, for the time ,being in force, in

respect of such exports;

(e) the shipping bill or bill of export of which the conversion is sought is

one that had been filed in relation to instrument based s':heme.

12. From the above legal provisions, I find that Commissioner of Customs

is the competent authority for conversion of shipping bills in terms of Section

149 of Customs Act, 1962. I further find from above that the conversion may

be permitted in accordance with the provisions of section 149 of the Customs

Act, 1962 on a case to case basis on merits provided the Commissioner of

Customs is satisfied, on the basis of documentary evidence which was in
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existence at the time the goods were exported, that the goods were eligible

for the export promotion scheme to which conversion has been requested. I

also find that the impugned case of conversion of shipping bill is governed by

Shipping Bill (Post export conversion in relation to instrument based scheme)

Regulations, 2022 Notified by the CBIC vide Notification No. tl/2022-
Customs (N.T.) dated 22.02.2022.

13. It is settled that the circulars issued by the CBEC (now, CBIC) are

binding on the department and it cannot take a stand contrary to the

instructions issued by the Board. This view is supported by series of decisions

of the Hon'ble Supreme Court, including the judgment pronounced by the

Hon'ble Appex Court in the case of Commissioner Of Customs, Calcutta Vs.

Indian Oil Corporation Ltd reported as 2004 (165) E.L.T. 257 (S.C), wherein

the Hon'ble apex court has observed interalia as follows :-

"77.Despite the categorical language of the clarification by the Constitution

Bench, the issue was again sought to be raised before a Bench of three Judges

in Collector of Central Excise, Vadodara v. Dhiren Chemicals Industries - 2002

(143) E.L.T. 19 where the view of the Constitution Bench regarding the binding

nature of circulars issued under Section 378 of the Central Excise Act, 1944 was

reiterated after it was drawn to the attention of the Court by the Revenue that

there were in fact circulars issued by the Central Board of Excise and Customs

which gave a different interpretation to the phrase as interpreted by the

Constitution Bench. The same view has also been taken in Simplex Castings

Ltd. v. Commissioner of Customs, Vishakhapatnam [2993_L355LE L.L-5 (5.C.)

= (200s) s scc s29l.

72.The principles laid down by all these decisions are :

(1) Although a circular is not binding on a Court or an assessee, it is not

open to the Revenue to raise the contention that is contrary to a

binding circular by the Board. When a circular remains in operation,

the Revenue is bound by it and cannot be allowed to plead that it is not

valid nor that it is contrary to the terms of the statute.

(2) Despite the decision of this Court, the Department cannot be permitted

to take a stand contrary to the instructions issued by the Board.

(3) A show cause notice and demand contrary to existing circulars of the

Board are ab initio bad.

(4) It is not open to the Revenue to advance an argument or file an appeal

contrary to the circulars. "

The Hon'ble High Court of Gujarat in the case oF F.S. Enterprise Vs. State Of

Gujarat, reported as 2020 (32) G.S.T.L.321 (Guj.) also held that

"13............................. The officers and all other persons employed in the
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execution of the GST Acts are, therefore/ bound to observe and follow

such orders, instructions and directions of the Board."

The revisionary authority, Ministry of Finance, Government of India in the case

of M/s. Cheer Sugar, Jaipur, reported in 2011 (273) E.L.T.470 (G.o.r.), hetd that:

"11.Govt. therefore, is of the considered opinion that clarificatory

circu la rs/instructions/pu blic notices issued from time to time are not

mere formalities but are bindings not only for Customs authorities but

for the trade a 1so........ "

14. I have gone through the impugned Shipping bills and on perusal of the

same I find that the submission of the exporter that they have mentioned

quantity of raw materials for intended claim for Advance: Authorization is

misplaced and far from facts and thus not tenable. i find that quantity

mentioned in shipping bills are finished products quantity and they were

mentioned as they intended to claim benifits under RODTEP (Remission of

duty and taxes on exported products) scheme.

15. I further find that Part-IV of shipping bills contains scht:me details. Part-

A contains Drawback/ROSL claim and Part-B contains AA/DF-A claim. Exporter

has filled Part-A of Part-IV of shipping bill , thus intending to claim Drawback

on the impugned shipping bill. l further find that at Sr. No. 19 of Part-III,

Exporter has mentioned Drawback as Scheme name. I find that it is not

disputed that Exporter has claimed and received Drawback in respect of the

impugned shipping bill.

16. I further find from the perusal of export invoice, Packing List that

exporter has categorically mentioned that - "The shipment under Duty

drawback scheme with Sr. No 9807730402B ." Exporter has also made similar

remarks on shipping bill as well in relation to Drawback & RODTEP scheme.

17. In view of the above facts and documentary evidences orr record, exporter

has failed to make a convincing case for themselves that due to human error

they could not export under Advance Authorization. I am not inclined to form

an opinion that not filling Advance Authorization details at so many places in

the shipping bill, Export invoices & Packing list could be a result of human

error.

18. I further find that Exporter has requested for conversion of impugned

shipping bill from a less rigorous examination scheme to a more rigorous
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19, I therefore, find that conversion from scheme involving more rigorous

examination to less rigorous examination or same level of examination

scheme is allowed. In the present case exporter has requested for conversion

from scheme involving less rigorous examination to more rigorous

examination i.e From Drawback scheme to Advance license Scheme which is

contrary to the above provisions and cannot be acceded. Exporter has also

failed to appreciate that more rigorous examination scheme has enhanced risk

management parameters based on which examination of goods is being done

at the port during export. I also find that Exporter in his submission has also

relied upon Para-3 of Circular No. 36/20f O-Cus dated 23.09.2010 stating

that they are eligible for conversion since bcth the schemes have same level

of examination. I find that Exporter has failed to appreciate that Drawback

scheme and AA scheme, to which conversion is sought, are not same level

examination schemes and export under Advance Authorisation Scheme (AA

scheme) demands higher level of exarnination as compared to Drawback

scheme. I find that the subject goods exported vide the impugned Shipping

bill were not subjected to risk management parameters involving more

rigorous examination scheme, being Advance license in the present case, and

as such allowing for conversion of such shipping bills from Drawback scheme

to Advance license Scheme will be contrary to the provisions of the above

referred Circu la r.

2O. I further find that Exporter has availed the benefit of Drawback vide the

impugned shipping bill. They have declared in their Export invoice, packing

list and respective places in the Shipping bill that they intend to claim Draw

back. This is not disputed by the Exporter as well. it would be pertinent to

refer Clause (e) of Para-3 of Circular No. 36/201O-Cus dated 23.09.2010

which prescribes one of the conditions of conversion of Shipping bills and reads

as under-

"The exporter has not availed benefit of the export promotion scheme

under which the goods were exported and no fraud/ mis-declaration

examination scheme. I find that Para-3 of Circular No. 36/2010-Cus dated

23.09.2010 prescribes that -

Conversion of shipping bills from schemes involving more rigorous

examination to schemes involving less rigorous examination (for example,

from Advance Authorization/DFlA scheme to Drawback/DEPB scheme) or

within the schemes involving same level of examination (for example from

Drawback scheme to DEPB scheme or vice versa).......
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/manipulation has been noticed or investigation initiated against him in

respect of such exports."

I further find that Regulation 4(b) of Shipping Bill (Post exlort conversion in

relation to instrument based scheme) Regulations, 2022 prescribes condition

for conversion as u nder-:

(b) the exporter has not availed benefit of the instrument based scheme

from which conversion is being sought;

2L. It is evident from above that any exporter who has availed benefit of

export promotion scheme from which conversion is being sought/ under which

the goods were exported........ is not eligible for conversion r:f shipping bill. In

the present case Exporter has exported goods in respect of irnpugned shipping

bill under Drawback scheme and claimed & received Drawback amount as a

benefit of export promotion scheme. In view of the same, l:xporter is legally

not eligible for conversion of impugned sipping bill from Drewback scheme to

Advance License scheme after availment of Export ben efit/in ce ntive under the

scheme from which conversion is being sought.

22. I further find that Exporter has filed the application for conversion of

shipping bill no. 9927877 dl 25.04.2022, Let Export order d|.26.04.2022, on

04.06.2024 i.e after expiry of more than two years. In this connection, i find

that Regulation 3(1) of Shipping Bill (Post export conversion in relation to

instrument based scheme) Regulation s, 2022 prescribes tinne limit for filing

application for conversion of shipping bill as one year frorn the date of let

export order. Proviso 1 further prescribes that time limit for filing application

for conversion can be extended by six months by the Commissioner of

customs and proviso 2 prescribes further extension of six months by Chief

commissioner of customs on reasonable grounds of delay being submitted by

the exporter. It is evident that statute has provided sufficient remedy for a

legitimate delay in filing application for conversion beyond o1e year. It is also

evident that an application for post export conversion of shioping bill can not

be filed beyond two years of the date of export, even aFter considering two

extensions provided by the statute. I find that present aprlication for post

export conversion of shipping bill has been filed beyond two years of Iet export

order and as such has been filed beyond the statutory time I mit prescribed in

Shipping Bill (Post export conversion in relation to instrument based scheme)

Regulations, 2022.l further find that Exporter are aware of t.his fact and they

have acknowledged filing application for shipping bill corversion beyond

PaBC 18 of 22



F. No. GEN/TECH/Miscl t156/2024'r ECH

statutory time limit in their additional submission dt Ol.O7.2024. I am

constrained and bound by the statute and hold that the present application

for conversion of impugned shipping bill has been filed beyond statutory time

limit.

23. Exporter has relied upon various case laws in their favour. I find that most

of the case laws cited by the exporter are in relation to quashing of time

restriction of 3 months for conversion of Shipping bills. Exporter relied upon

the decision of Hon'ble CESTAT Mumbai in the case of M/s Pinnacle Life

Science Pvt. Ltd. Vs. Commissioner of Customs Nhava Sheva II (CUS Appeal

No. 87621/2022) 2024 (5) TMI 527- CESTAT Mumbai. I Find that facts of the

case in the cited case law were entirely different form the present case. In the

cited case law the shipping bills pertained to the period prior to the enactment

of Shipping Bill (Post export conversion in relation to instrument based

scheme) Regulations, 2022 and in most of the case laws cited, applications

has been dismissed based on the time limit prescribed in Para 3(a) of CBIC

Circular N. 36/2010-Cus. Dt 23.09.2010. The present application is being

considered on merit and as envisaged under Shipping Bill (Post export

conversion in relation to instrument based scheme) Regulations, 2022.

24. Exported has further relied upon the decision of Hon'ble CESTAT ,

Bangalore in the case of Carl Zeiss india Pvt. Ltd. Vs. Commissioner of

Customs, Bangalore ( CUS Appeal No. 20398/2022) 2024(2) TIYI 1098-

CESTAT - Bangalore. Hon'ble CESTAT , Bangalore has observed that the

adjudicating authority has rejected the application of the appellant on the

basis of limitation of period as prescribed in CBIC Circular N. 36/2010-Cus.

Dt 23.09.2010 without going in to the merits of the case and thereafter

allowed the appeal of the appellant by remanding back the case to
adjudicating authority. I find that the ratio of cited case law is not applicable

in the present case since it pertain to the period prior to the enactment of

Shipping Bill (Post export conversion in relation to instrument based scheme)

Regulations, 2022. Present case is being decided on merit and in term of

Shipping Bill (Post export conversion in relation to instrument based scheme)

Regulations, 2022 and not on the basis of limitation of period prescribed in

CBiC Circular N.36/2010-Cus. Dt 23.09.2010, as cited by the exporter.

25, Exported has further relied upon the decision of Hon'ble Gujarat High

Court in the case of M/s Mahalaxmi Rubtech Ltd. Vs. UOI ( SCA No.

21636/2019) 2021 (3) TMI 240- Gujarat High Court. In the cited case law
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application for conversion of shipping bill from EPCG to EPCG & Drawback

scheme was rejected by the commissioner of Customs ,tn the ground of

limitation of period as envisaged in para 3(a) of CBIC Cirr:ular N. 36/2010-

Cus. Dt 23.09.20f0. Hon'ble Gujarat High Court has allowed the writ

application of the applicant after striking down para 3(a) of CBIC Circular No.

36/2010-Cus. Dt 23.09.2010 as ultra vires Section 149 of C..rstoms Act, 1962.

I find that the ratio of cited case law is not applicable in the present case since

it pertains to the period prior to the enactment of Shipping Bill (Post export

conversion in relation to instrument based scheme) Rc'gulations, 2022.

Present case is being decided on merit and in term of Shippir"g Bill (Post export

conversion in relation to instrument based scheme) Regulati,tns,2022 and not

on the basis of limitation of period prescribed in para 3(a) of CBIC Circular N.

36/2010-Cus. Dt 23.09.2010, as cited by the exporter.

26. I further find support from Hon'ble CESTAT decision in the case M/s

Gupta Enterprises Vs. Commissioner of Customs (Sea Exoorts, Chennai) (

Customs Appeal No. 40150 of 2Ol4). Hon'ble CESTAT aftc.r relying Hon'ble

Tribunal's decisions in the case of Autotech Industries (In,Jia) Ltd. in Para-

72.28 of the order has observed interalia that : -

" Be that as it may, before concluding, we are not able to overlook a serious

question presented by the peculiar facts of the case before us. In the absence

of any period of limitation prescribed in the Section, whet-her it would mean

that the remedy/relief can be sought for at any time when the

Im porter/ Exporter wake up to realize the mistake or omiss;on. In our opinion,

the remedy has to be sought for within a reasonable time. L legal claim cannot

be enforced if there is a long delay in asserting the right or the claim."

27. I find from above that Hon'ble CESTAT has also observed that even a

legal claim cannot be made aFter inordinate delay and any legal claim has to

be made within reasonable time. I find that in the present case Exporter has

exported the goods under impugned shipping bill during April- 2022 and the

application for conversion has been filed in )une- 2024. I f nd that Exporter

has failed to file the application for conversion of Shipping bills within

reasonable time. I rely on decision of Hon'ble CESTAT in the case of M/s Gupta

Enterprises Vs. Commissioner of Customs (Sea Exports, Chr:nnai) ( Customs

Appeal No.40150 of 20L4) and Hon'ble Tribunal's decisions in the case of

Autotech Industries (India) Ltd. I also rely upon decision of Hcn'ble High Court

of Delhi in the case of Commissioner of Customs (Export) Vs. E.S .Lighting
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Technologies (P) Ltd. reported in 2020(371) E.L.T 369 (Del) where in Hon'ble

High Court has observed that- " merely because no time limitation prescribed

under Section 149 ibid for purpose oF seeking amendment/conversion, it does

not follow that request in that regard could be made after passage of any

length of time........"

28. I find that it is settled that the circulars issued by the CBEC (now, CBIC)

are binding on the department and it cannot take a stand contrary to the

instructions issued by the Board. This view is supported by series of decisions

of the Hon'ble Supreme Court, including the judgment pronounced by the

Hon'ble Apex Court in the case of Commissloner Of Customs, Calcutta Vs.

Indian Oil Corporation Ltd reported as 2004 (165) E.L.T. 257 (S.C), wherein

the Hon'ble apex court has found that:

" l7.Despite the categorical language ol the clarificatian by the Constitution

Bench, the issue was again sought to be raised before a Bench of three Judges

in Collector of Central Excise, Vadodara v. Dhiren Chemicals Industries - 2002

74 T, where the view of the Constitution Bench regarding the binding

nature of circulars issued under Section 378 of the Central Excise Act, 1944 was

reiterated after it was drawn to the attenlion of the Court by the Revenue that

there were in fact circulars issued by the Central Board of Excise and Customs

which gave a different interpretation to the phrase as interpreted by the

Constitution Bench. The same view has also been taken in Simplex Castings

Ltd. v. Commissioner of Customs, Vishakhapatnam L 03 E. L,T, (s.c.)2 1

= (2003) s SCC s2Bl

29. I find that Deputy Commissioner (Export), Customs, ICD, Khodiyar has

also in her verification report recommended for not allowing for conversion of

impugned shipping bills, as detailed in para-4 ,5 & 6 above. The Exporter has

reiterated his submissions during personal hearing and asked for relief. I find

from the facts of the case and documents on record that Exporter has failed

to make a convincing case for himself. They have failed to put anything on

record which justify that the impugned Shipping bill is eligible for conversion

from Drawback scheme to Advance License scheme in the instant case. In

view of discussions in the foregoing paras, I find that the lmpugned shipping

bill has failed to pass the test of statutory provisions for conversion.
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cannot be considered on all three

pass following order:
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application for conversi,)n of shipping bill

counts discussed hereinabove. I therefore

-:ORDER:-

31. In view of the above, conversion of Shipping bill No. 9927877 dt.

25.04.2024 from Drawback scheme to Advance License Scheme cannot be

granted under Section 149 of Customs Act, 1962. Accordingly, the application

of the exporter for conversion of Shipping bill from Dravrback to Advance

Authorization is rejected.

go
(Shiv Kumar Sharma)

Principal Commissioner

Cust.oms, Ahmedabad

Dt. 30.07.2024
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