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|

T [ e of 5w aafaa & Frol SUaTT & T A0d & 4 S @ [ AM gg S [ dl T &
This copy is granted free of cost for the private use of the person to whom it is issued.

2. | HIe® UM 1962 @1 URI 129 S S (1) (JUT wHq) & et Prafat@a 4ot
Hrae] % g 3 B¢ wfed 39 1Y § 3R B 3ed Heq BRal g1 af §9 W B Wi
f # T @ 3 7S ¥ e SR wiya/yed gfg (srde "y a), fam damer, R fawm)
g urf, 9 fewelt @) [ew 3de Ud X 9 6.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi withic 3 months from the date of
communication of the order.

Frafataa gfRrg s/ Order relating to :
(@) |39 & ¥ 7 1T dg A

(a) |any goods exported

(@) | MRd J 31U $33 o [pd! arg= H @Tal 747 died URd H 39 Tl RTH UR IaR 7 T AT
1 IY T WITH U IAR 91 & 7 3UfEd 7Ta IIR 7 G T AT IW T9A RIH W IR
T HTE B AT H HOfEd Ara § St gL

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
| (b) |unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

) | EeTRes AfUfATH, 1962 & HH@ X Gyl IS Ul FITC T HIHY & T8 Yod argd!
arerai.

(c) |Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3. |gARIATT 3nded uF ¥a rawTad § faffdy wEy # uga s=A1 3 e srata 3ud) ard
& STl R 99 & 91y FEfafd wrer g e afee

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompan ed by :

(@) | I Bl Tae,1870 & HE ¥.6 I 1 & T Fulfea Py g seR g9 smaw 31 4 vfagi,
Rraet g ufe & var @ & ey oo Ree @ g1 9fe L.

(a) | 4 copies of this order, bearing Cour: Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(@) | &g GaW & amal 919 o {129 $1 4 Ui, a6 a1

(b) | 4 copies of the Order-in-Original, in addition to relevant docurnents, if any

(M) | gAsteror & forw smdeq @1 4 ufagi

(c) | 4 copies of the Application for Revision.

(9) | GGV 31deT IR HIA & (AU HIHTYeD SUTTAH, 1962 (AU FLTUE) & Fulkd Brg ot
3 THfie, e, qus, sisdt iR fafdy waY & ofif & srefter o @ £ 3. 200/-(F W & ) wmyE
¥.1000/~(FUY TS TWR {77 ), st41 +ft 7 &), @ 9 RUa yre™ & it gar heik.e
@1 1 wfewi. afe e, T s, @ T €8 @t ik e U ue arw ur 3ud en
g1 1 U8 BN & ¥ H 3.200/- 31X uf ve ar@ € fie & @ ¥ & =1 § %.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing paymen- of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

e §. 2 & 37 g Il & fardl 3 HiHdl & gy § afd ®is odiad 59 e § 318d
Heyy 3l g af @ dumges Afufrow 1962 @1 URT 129 T (1) & el wid Hu-3 @
w,mmwﬁ¢WWaﬂa#ﬂm%m&Wﬁﬁmmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

TSP, DAY IdTG Yoob @ ¥al R 3fUlfag | Customs, Excise & Service Tax Appellate
sifirepvur, ufye asg fe Tribunal, West Zonal Bench

ZER] Tiforel, SgHTel Y, e MRURTR G, | 2" Floor, Bahumali Bhavan,

3Rl HgHEG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HrTSe® STUTIgH, 1962 @1 URT 129 T (6) & T, HIATYD fyfaan, 1962 B URT 129
T (1) & e orfta & wry Prufafed gee dav g w1fet-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(P)

mﬁmﬁﬁmﬁﬁW'WWWw@mmwwahmamm
T &3 $1 IHH UiE @@ U I 39Y DA Bl Gl TP TR IUC.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

Trupees;

(9)

30Te @ GEd ATHG § ol e STHTe USRI gIRT J ] e AR AT qUT T
T dE Y Yy ug arE EuU @ e g afe $ud gery are ¥ $fUe T 81 a1 9 g

%Y

(b)

where the amount of duty and interest demanded and penalty levied by any officer of '
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(')

0Ta @ Ted T & e e ST SR gRT A T e $fX AT qYT Tl
7T ¢ &) I$H U=y O FUU § oft® 8 d; & F9R ¥UC.

(©

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

70 oY & [90% HNHRY & WHA, A T e B 10% 3121 & ), o8l Yo °1 Yo U4 oS 941G A ¢, 91 48 & 10%
31 B3 UX, oigl paw g3 faarg # 8, ordia 1@ S |

1

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or |
duty and penalty are in dispute, or penalty, where penalty alone s in dispute.

| g1 =g,

aaaMmﬁwaﬂﬁmmg(m%&mﬁaﬁﬁmmﬁwammaﬁﬁw- (&)
ﬁﬁm&%ﬁsmmwﬁﬁﬁgﬂﬂﬁ‘%mmﬁﬂﬁmmqav‘%@w%qﬂ?aﬁﬁa:-aym
(’@'}&ﬂﬂ?{mGﬂﬁﬁﬁﬁﬂﬂﬁ?ﬁ%ﬁﬂﬂéﬂﬁﬁ%ﬂwmwﬁﬁwlﬁﬂm

Under section 129 {a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

undred rupees. _]
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ORDER-IN-APPEAL

M/s. Array Stone Hub Private Ltd.(hereinafter referred to as ‘the appellant No.1')
Situated at 356-357, Shashtri Nagar, Dada Bari, Kota, Rajasthan and Shri Lal Chand
Yadav, Director of M/s Array Stone Hub P Ltd. (hereinafter referred to as ‘the appellant
No.2') have filed the present appeals challenging Order-in-Original No.
MCH/ADJ/ADC/RK/77/2023-24 dated 3.7.2023 (hereinafter referred to as 'the impugned
order') passed by the Additional Commissioner, Customs House, Mundra (hereinafter

referred to as 'the adjudicating authority').

2. Facts of the case, in brief, are that the appellant No. 1 are engaged in export of
Sandstone falling under CTH 68010000, 68022190 and 68029900 of Customs Tariff
(during the period Sept., 2019 onwards). They were claiming and availing Drawback of
1% of FOB Value of export goods under Scheme Code 19 in terms of Rule 3 of Customs
and Central Excise Duties Drawback Rules, 2017 read with Section 75 of Customs Act.
1975 and respective Notifications issued by Central Govt, with respect to rate of

Drawback specified from time to time.

2.7 Intelligence gathered by the officers of Directorate of Revenue Intelligence
(hereinafter referred to as "DRI) Indicated that the appellant No. 1 were wrongly availing
drawback by way of misclassifying their export goods under CTH/Heading
68010000/68022190/68029900 of Customs Tariff instead of correct classification under
CTH/Heading 25162000. The intelligence further suggested that the appellant No. 1 were
exporting 'Sandstone and correctly classifying the same under CTH/Heading 2516 till
2018-19 where no drawback benefits were available but later on they started classifying
the some goods under CTH/Heading 6801/6802 for which drawbzick 1% of FOB Value of
export goods was available. Since the subject exported goods were appropriately
classifiable under CTH/Heading 2516 and the appellant No. 1 had mis-classified the same
under CTH/Heading 6801/6602 instead of appropriate CTH/Heading 2516, the appellant
No. 1 had wrongly claimed/availed the drawback.

2.2. During the physical examination of the subject export which were goods ready to
be shipped at Mundra port, it was noticed that the subject goods (Sandstone) appeared
merely cut Into rectangular shapes and square shapes having rough surface and the
same were not polished/or processed by adding any material, and nor the same were
given into any shape of Statues, statuettes, pedestals, high or low reliefs, crosses, figures
of animals, bowls, vases, cups, cachou boxes, writing sets, ash-trays, paper weights,
artificial fruit and foliage, etc. This indicates that the goods were not processed to the
extent that the same should be considered as an article classifiable: under CTH/HEADING
6801/6802. Shri Lal Chand Yadav, appellant No. 2 and Director of appellant No. in his
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statement dated 28.12.2020 also admitted and explained that they did not add any other
raw material/inputs for manufacturing of final products and no polishing was done on the
same. He stated that all activities such as cutting and resizing were done on the
Sandstone Blocks to get final product for export and sometimes they were purchasing
processed/manufactured Sandstone from the domestic suppliers and exporting the same
as it was (without doing any manufacturing activity). From these facts stated by appellant
No.2 and description/CTH/HEADING mentioned in the purchase Invoices of subject
goods from domestic supplier, it appeared that the appellant No. 1 did not carry out further
process on the subject goods purchased by them from domestic suppliers and exported
by them under claim of Drawback.

2.3 During the course of investigation, It emerged that appellant No. 1 were classifying
all their products under CTH/HEADING 2516 till 01.09.2019 where the drawback was
neither available, nor claimed by the appellant No. 1 However, w.e.f. 02.09.2021,
appellant No. 1 started classifying their products under CTH/HEADING 6801/6802 and
started claiming/availing drawback of 1% of FOB value. Thus, it transpired that appellant
No. 1 started miss-classifying the subject export goods with fraudulent Intent to avail
undue benefit of Drawback under CTH/HEADIING 2516 under which they were
classifying their subject export goods prior to 02.09.2019.

24 Itappeared that the domestic suppliers of subject goods while supplying the same
(duly cut to fix size) to appellant No. 1 were classifying the goods correctly by declaring
correct HSN 2516 In the Bills/Invoices Issued by them. Whereas, while making export of
goods having similar description and the same goods, appellant No. 1 were deliberately
manipulating the classification by changing the CTH/H EADING for same goods from 2516
to 6801/6802.

2.5  Thus, the appellant No.1 were suppressing the actual classification of export goods
under CTH/heading 2516, mis-declaring the same under CTH/heading 6801/6802 with
sole aim to avail the undue benefits of drawback in contravention of Section 50(2) and

50(3) of Customs Act, 1962.

26 The appellant No. 1 vide letter dated 28.12.2020 requested Customs House,
Mundra for provisional release of the subject export goods seized vide Seizure Memo
dated 23.12.2020. Accordingly, the seized export goods were allowed to be released on
provisional basis by the Jurisdictional Customs Authorities i.e. Customs House. Mundra
subject to furnishing Bond for full value of the offending goods ie. Rs. 6,93,80,355/- and
Bank Guarantee of Rs. 34,69,018/-. The Deputy Commissioner of Customs (Export), CH
Mundra vide letter dated 30.12.2020, informed that Mis. Array had fulfilled the conditions
and submitted Bank Guarantee bearing No. 0184NDDG00013121 for Rs. 34,69,018/-
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Deputy Commissioner (Export) on 30.12.2020. Accordingly, the export goods seized vide
Seizure Memo dated 23.12.2020 were provisionally released for export.

2.7  After detailed investigation in the matter, interalia, Show Cause Notice F.No.
CUS/DBK/SCN/5/2023-DBK dtd. 16.03.2023 was issued to appellant No. 1, appellant No.

and other co-noticees , as to why

(a) The declared classification of the subject goods under CTH No. 6801/6802 in
the Shipping Bills as detailed in Annexure-B and Annexure: 5 of the Show Cause
Notice, should not be rejected and the goods exported vide Shipping Bills listed in
Annexure-B of the Show Cause Notice, including that of mentioned in Annexure-S
of the Show Cause Notice, classified urder CTH/HEADING
68010000/68022190/68029900 should not be held appropriately classifiable under
CTH/HEADING 25162000 of the Customs Tariff and re-assessed accordingly under
Section 17 of Customs Act, 1962.

(b) The export goods valued at Rs. 68,64,81,940/- exported vide Shipping Bills listed
in Annexure-B, of the Show Cause Notice, including that of mentioned in Annexure-
5, of the Show Cause Notice, under CTH/HEADING 68010000/68022190/68029900
should not be held liable for confiscation under Section 113 (1) of the Customs Act,
1962.

(c) The drawback amount of Rs. 4,81,621/- claimed by tham and sanctioned by
Authority as detailed in Annexure-C of the Show Cause Notice, should not be
demanded and recovered from them under Section 75 A(2) of the Customs Act.
1962 read with Rule 17 of Customs and Central Excise Duties Drawback Rules,
2017 along with applicable interest under Section 28AA of Customs Act, 1962. The
remaining drawback amount of Rs. 63,83,309/-claimed by them vide various
Shipping Bills as detailed in Annexure-B of the Show Cause Notice, should not be
denied to be sanctioned by the competent authority.

(d) The drawback amount of Rs. 3,79,844/- paid by them alongwith Interest of Rs
52,212/- as discussed in para 8.1 of impugned order , should not be appropriated
against the demand being raised vide the Investigation Report.

(e) Penalty should not be imposed on appellant No. 1 under Sections 114(iii) and
114AA of the Customs Act, 1962, for the reasons discussed above.

(f) Penalty should not be imposed on appellant No. 2 and other co-noticees under
Sections 114(iii) and 114AA of the Customs Act, 1962, for the reasons discussed

above
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2.1. The adjudicating authority passed the impugned order wherein he ordered as

under :-

» The Shipping Bills as detailed in Annexure — B and Annexure S of the Show Cause
Notice were ordered to be re-assessed and classified under CTH 25162000.

“;/

The above said goods, valued at Rs. 68,64,81,940/- were confiscated under Section
113 (i) of the Customs Act, 1962 and an option to redeem the said goods on payment
of Rs. 7,75,000/- was accorded under Section 125 of the Customs Act, 1962

» Drawback amounting to Rs. 68,66,930/- (in respect of Shipping Bills as mentioned in
Annexure B to the Show Cause Notice) and Rs. 6,93,804/- (in respect of Shipping
Bills as mentioned in Annexure S of the Show Cause Notice) was deniedunder Section
75A(2) of the Customs Act, 1962 read with Rule 17 of Customs and Central Excise
Duties Drawback Rules, 2017

» Out of the above, Drawback amounting to Rs. 3,79,344/-which was disbursed and

subsequently paid during investigation was appropriated

> Interest in respect of an amount disbursed/ credit to the Exporter Account as per the
provisions of Customs Act, 1962 was charged and an amount of Rs. 52,212/-

deposited by the Exporter during investigation was appropriated.

Penalty of Rs. 2,25,000/- was imposed on M/s Array Stone Hub under the provisions
of Section 114(iii) of the Customs Act, 1962.

b,

Y

Penalty of Rs. 2,25,000/- was imposed on Mr. Lal Chand Yadav, Director of M/s Array
Stone Hub under the provisions of Section 114(iii) of the Customs Act, 1962.

Penalty of Rs. 75,000/- was imposed on M/s Array Stone Hub under the provisions of

Section 114AA of the Customs Act, 1962.

v

» Penalty of Rs. 75,000/- was imposed on Mr. Lal Chand Yadav, Director of M/s Array
Stone Hub under the provisions of Section 114AA of the Customs Act, 1962.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant No. 1 and appellant No. 2 have filed the present appeals. They have, inter-alia,
raised various contentions and filed detailed sub_mjssi{s which are similar as given

. : . a (3T
below in support of their claims: 5 v
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o Past practice is not a factor while determining the classification of goods in terms of
the principle enunciated at Rule 6 of the General Rules of Interpretation of Import
Tariff.

The subject goods are covered under Chapter 25 in light of Chapter Note 1 of Chapter
25

e The main head 2516 includes ‘'monumental or building stone’ as opposed to the CTH
6802 which includes ‘'worked monumental or building stone’. Secondly, the main head
2516 contains the phrase ‘merely cut but sawing or otherw.se' as opposed to the
description ‘simply cut or sawn with a flat or even surface’. This indicates that the
word ‘worked and the phrase 'with a flat or even surface’ are the differentiating factors
for goods under CTH 25 and 68.

o CTH 6802 is more specific to the effect that the goods should be cut or sawn and

should necessarily have a flat or even surface.

e The goods under consideration are cut to size and reduced to thickness of 20mm +/-
2 which is evident from the concerned Shipping Bills and as such are ready for use as
building stones. This fact is also evident from the statement dated 28.12.2020 of Shri
Lal Chand Yadav which has been narrated at para 7.1 of the Show Cause Notice

e The goods under consideration had been subjected to the processes of calibration,
tumbling, honing, sand blasting, machine cutting, flaming, etc. which is evident from
the dated 28.12.2020 of Shri Lal Chand Yadav.

» Explanatory notes to HSN for the CTH 6802 stipulates that the said heading covers
stone of any shape which has been planed or sand dressed. n the instant case, the
statement of Shri Lal Chand Yadav clearly mentions that the exported goods are
subjected to the process of sand blasting. Further, the picture in the foregoing para
and that shown in the panchnama dated 22.12.2020 indicate that the goods have been

planed i.e. having flat surface.

e They had been exporting the goods by processing the natural stone in a manner of
reducing the thickness, flattening the surface and cutting to size. Accordingly, the
stone which is in the nature of Marble, travertine and alabastar have been correctly
classified under 68022190 and other processed stone i.e. Sandstone has been
correctly classified under CTH 6802¢900.
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The CTH adopted by the supplier cannot over-ride the chapter notes and the section
notes and be made the basis of classification of goods.

Even if the goods under consideration are prima facie classifiable under two headings
i.e. 2516 and 6802, the same would be classifiable under CTH 6802 in terms of the
provisions of Rule 3(c) of the General Rules for Interpretation of Import Tariff.

The DRI investigation culminated in issuance of two Show Cause Notices viz. 1) The
present Show Cause Notice and 2) Show Cause Notice issued by Deputy
Commissioner. Customs, ICD CONCOR, Kota, Rajasthan of which the Show Cause
Notice issued by the Customs, Kota, Rajasthan has been decided in favour of the
appellants vide Order-in-Original NO. 49/2022 dated 24.11.2022

Reliance was placed on the judgment in the case of M/s Premji Haridas & Co. reported
at 1997 (89) ELT 658 (Bom) wherein it has been held that it is well settled rule of
interpretation that in cases involving classification dispute, if there is a doubt on

interpretation, then the benefit must go to the assessee.

Representative samples of the export goods had been drawn under panchnama dated
22 12.2020 drawn at the CFS, Mundra. However, the Show Cause Notice is absolutely
silent about the fact whether such samples had been sent for testing by the competent

authority or otherwise and if so, the test results thereof.

It is a well settled principle of law that the onus to prove that the goods are classifiable
under a particular heading lies on the department and such onus had not been
discharged. Reliance was placed on the case laws of M/s Srinavasa Trading Company
reported at 2013 (295) ELT 614 (T), M/s D-Link India Ltd. reported at 2018 (9) GSTL
388 (T), M/s Hindalco Industries Ltd. reported at 2007 (217) ELT 343 (Cal) and M/s S
S Enterprises reported at 1988 (36) ELT 135 (T)

It is a settled law that penalty cannot be imposed when the matter is pertaining to
classification dispute since it is only a matter of interpretation. Reliance was placed on
the case laws of M/s Eastern Steel Industries reported at 2017 (349) ELT 324 (T), M/s
Thyssenkrupp Industries India P. Ltd. reported at 2016 (343) ELT 533 (T), M/s INdofil
Chemicals Co. reported at 2016 (333) ELT 115 (T), M/s Bharti Airtel reported at 2009
(235) ELT 150 (T), M/s Abraham J Thakaran reported at 2007 (210) ELT 112 (T) and
M/s Shree Ganesh International reported at 2004 (174) ELT 171 (T)

o
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Neither is there anything in the Show Cause Notice nor has the adjudicating authority
mentioned in the findings to the impugned order that the appellants had done or

omitted to do any act which rendered the subject goods liab/e to confiscation and as

penalty under Section 114 of the Customs Act was not imposable.

Section 114AA of the Customs Actis applicable only to cases \where a false or incorrect
declaration, statement or document is signed or used.In the instant case, there is no
false or incorrect declaration, statement or document signec or used by any person
and as such penalty under Section 114AA of the Customs Act was not imposable.

It is a settled law that for the purpose of imposition of penalty something positive other
than mere inaction or failure on the part of the appellants or conscious or deliberate
withholding of information when the appellant knew otherwise, is required to be
established. Reliance was placed on the case laws of M/s Anand Nishikawa Co Ltd
reported at 2005 (188) ELT 149 (SC), Padmini Products Limited v CCE reported at
1989 (43) ELT 195 (SC), Chemphar Drugs & Liniments 1€89 (40) ELT 276 (SC),
Gopal Zarda Udyog v. CCE 2005 (188) ELT 251 (SC) and Luari-Chem Industries Ltd.
v. CCE 1994 (73) ELT 257 (SC).

The said goods are not available for confiscation and in such cases where the goods
itself are not available for confiscation, confiscation cannot be done.Hence, in absence
of any confiscation no redemption fine can be imposed. Reliance was placed on the
case laws of M/s. INDOKEM LTD. reported at ELT 2017 (352) ELT 386 (Tri.- Mumbai)
and M/s VIDHI DYESTUFF MANUFACTURING LTD. reported at 2015 (327) E.L.T.
500 (Tri. - Mumbai).

PERSONAL HEARING

4.
and Shri Ashish Jain, Consultants appeared for hearing on behalf of both the appellants

Personal hearing in the matter was held on 13.12.2024 wherein Shri John Christian

and they reiterated the submissions made in appeal memorancum. Due to change in
appellate authority, fresh Personal hearing in the matter was held on 24.04.2025 wherein
Shri John Christian and Shri Ashish Jain, Consultants appeared for hearing on behalf of
both the appellants and they reiterated the submissions made in appeal memorandum.
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DISCUSSION & FINDINGS

5. | have carefully examined the impugned order, the appeal memorandum filed by
the appellants, the submissions made during the hearing, as well as all documents and
evidence on record. Both the appellants have filed the present appeals on 01.09.2023.In
the Form C.A.-1, the Appellant has mentioned date of communication of the Order-In-
Original dated03.07.2023 as 05.07.2023. Hence, the appeal has been filed within normal
period of 60 days, as stipulated under Section 128(1) of the Customs Act, 1962. The
appellant No. 1 has submitted copy of challan No.3468 dtd. 28.08.2023 for Rs. 22,500/-
towards pre-deposit .The appellant No. 2 has also submitted copy of challan No.3467 dtd.
28.08.2023 for Rs. 22,500/~ towards pre-deposit. As both the appeals have been filed
within the stipulated time-limit under Section 128(1) of the Customs Act, 1962 and with
the mandatory pre-deposit as per Section 129E of the said Act, the same have been

admitted and being taken up together for disposal.

5.1  The primary issue to be decided in this appeal is whether the sandstone falls under
Chapter 25 or Chapter 68. All other issues arise as consequential matters dependent on

the correct determination of this classification.

52  Since the classification of the disputed goods is proposed under CTH 25162000,
it is essential to examine the scope of this chapter heading. The scope of Chapter 25 is

defined in Note 1 to the Chapter, which reads as under:

Except where their context or Note 4 to this Chapter otherwise requires, the
headings of this Chapter cover only products which are in the crude stateor
which have been washed (even with chemicalsubstances eliminating
theimpurities without changing the structure of the product), crushed,
ground,powdered, levigated, sifted, screened, concentrated by flotation,
magneticseparation  or  other mechanical or physicalprocesses
(exceptcrystallization), but not products that have been roasted, calcined,
obtainedby mixing orsubjected to processing beyond that mentioned in

eachheading.

The above narration specifies that products that meet the following criteria are covered

under the ambit of Chapter 25:

a) The products covered under the said Chapter would be crude in state.

e e
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b) Goods which have been subjected to the processes of washing, crushing,
grounding, powdering, levigating, sifting, screening, corcentrating by flotation,

magnetic separation or other mechanical or physical processes

The said Chapter Note lays down another important criterion to the effect that goods
which have been subjected to processes other than the ones specified at (b) above or the
processes of roasting, calcining or mixing would not be coverad within the scope of

Chapter 25.

5.3 | find that the proper approach to determining the correct classification is to assess
the nature of the goods in light of the relevant Chapter Note, rather than relying on the
exclusion clause in Chapter 68 or on parameters such as past practice or the classification
adopted by the suppliers. The first question that arises in this case is whether the goods
in question are crude in nature. The answer is evident from the descriptions provided in
the Shipping Bills and Invoices, which indicate that the goods have been cut to specific
dimensions and reduced to a thickness of 20mm +2mm. That the goods are of uniform
size and square in shape is further corroborated by the case records—Invoice No. 8893,
taken illustratively, describes the goods as “S-Stone H/C 20 £+ 2 mm 600 x 600"
Additionally, the panchnama dated 22.12.2020, drawn at M/s Ashutosh Container Service
Pvt. Ltd., CFS, Mundra, includes photographs of representative samples, which clearly
show that the goods are cut to size and have flat surfaces. These facts, drawn directly
from the case record, clearly establish that the goods are no: crude but have been
processed—cut, sized, and flattened—to the extent that they are ready for use as building
stones. Goods in such a finished condition cannot, by any reascnable interpretation, be
considered crude. On the contrary, the Show Cause Notice lacks any material evidence

to substantiate the claim that the goods were crude in nature.

54  Turning to the next consideration—whether the processes applied to the subject
goods fall within the permissible limits specified under Chapter Note 1 of Chapter 25—it
is observed that the nature of processing has been outlined in the statement dated
28.12.2020 of Shri Lal Chand Yadav. According to the statement, the goods underwent
calibration, tumbling, honing, sandblasting, machine cutting, flaming, and similar
processes. It is a well-established principle of law that a statement recorded before a
Customs officer is admissible as evidence. In the absence of any contrary evidence on
record, it must be accepted that the disputed goods were indeed subjected to the
aforesaid processes. These processes clearly go beyond the limiced scope of operations
permitted under Chapter Note 1 of Chapter 25 and, therefore, tak= the goods outside the
purview of this chapter.
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5.5 The foregoing discussion clearly establishes that both the conditions stipulated
under Chapter Note 1 of Chapter 25 are not satisfied in the present case. Accordingly,
the goods in gquestion cannot be classified under Chapter 25 by virtue of the limitations
imposed by the said Chapter Note.

6. It is further observed that the Explanatory Notes to the Harmonized System of
Nomenclature (HSN) for Heading 6802 specify that the said heading encompasses stone
of any shape that has been planed or sand-dressed. In the present case, the statement
of Shri Lal Chand Yadav explicitly confirms that the exported goods were subjected to the
process of sand blasting. Additionally, the images referred to in the preceding paragraph
and those annexed to the panchnama dated 22.12.2020 clearly indicate that the goods
have been planed, as evidenced by their flat surface. Accordingly, in light of the HSN
Explanatory Notes, the goods in question are more appropriately classifiable under
Heading 6802.

7. Before parting, it is imperative to note that representative samples of the export
goods were drawn under panchnama dated 22.12.2020 at the CFS, Mundra. However,
no test results have been placed on record. There is no explanation as to why the
investigation failed to produce or rely upon the results of such testing. This omission
reveals a significant lapse on the part of the investigating authority in discharging the
burden of proving that the goods are classifiable under CTH 25162000. The appellants
have submitted a relevant order pertaining to ICD CONCOR, Kota, Rajasthan, arising
from the same investigation, wherein the goods were held to be classifiable under CTH
6801. The classification in that case was conclusively determined based on the test
results of the representative samples drawn. In contrast, although jsamples were
admittedly drawn in the present case, no test reports have been cited in the Show Cause
Notice or submitted at any subsequent stage. In view of the above, it is evident that the
investigating authority failed to utilise a critical opportunity to substantiate its claim
regarding the classification of the goods. This failure materially undermines the case set

forth in the Show Cause Notice.

8. In light of the above discussions, | have no hesitation in concluding that the goods
under dispute do not merit classification under CTH 25162000. Accordingly, the

classification adopted by the appellants is upheld.

9. Having come to the above conclusion, | find that the consequential actions of
imposition of penalties on both the appellants, denial and drawback, appropriation of the
amount of drawback paid during the course of investigation, holding the goods liable to

confiscation and imposition of redemption fine thereon are not sustainable.
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10.  Accordingly, | set aside the impugned order to the extent it relates to the appellant
No. 1 and appellant No. 2 and allow the appeal filed by appellant No. 1 and appellant No.

2 with consequential relief, if any, in accordance with law.

\ (’-
(AMIT GUPTA)

Commissioner (Appeals),
Customs, Ahmedabad

Date; 30.05.2025

F No. 37219% US}MUNfzbés 24
F No. §/49-114/ICUSIMUN/2023-24,/
o

By Registered post A.D/E-Malil
To,

1. M/s Array Stone Hub P Ltd.
356-357, Shashtri Nagar,
Dada Bari, Kota, Rajasthan

2. Shri Lal Chand Yadav, Director
M/s Array Stone Hub P Ltd.
356-357, Shashtri Nagar, Dada Bari,

Kota, Rajasthan

Copy to

jp The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
2 The Principal Commissioner of Customs, Custom House, Mundra.
3y The Additional Commissioner of Customs, Custom House, Mundra

4. Guard File.
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