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This copy is grantcd free of cost for the private use of the person to whom it is issued

729 (1) (

&.vtffi ft*cffi BrrMorroaq-aqfl an-drffi$H3n
t$sffi 3 c-fr+boicrr{Twfus/rigffisfrs (B{rtflririrFr),fif,dilmq,

t rre-{EBrrrrlt H-s{firf ,Titffidgqfl Efqofrifitrq-rorso+e .

(a)

(q)

(tF'

Under Section 129 1)I)(1) of the Customs Act, 1962 (as amended), in respect of the
following categorics of cases, any person aggrieved by this order can prefer a Revision
,Application to The Addition.rl Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

/Order relating to :

(s)

(d)

4

Fr)

any goods imported on baggage

((s)

(b)

(c)

Prrrqr-d-drfsr+iftS
o.ffi.
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination ifgoods unloaded at such destination are short of
the quantity required to bc unloaded at that dcstination.

Payment of drawback as provided in Chapter X of Customs Acl, 1962 and the rules made
thereunder.

. t!r( 2 &grqrqx o211gffio

3

(a)

({s

(b)

The revision application should be in such form and shalt be verified in such manner as

may be specified in the relevant rules arld should be accompanied by :

unw,

4 copics ol this order, bearing Court Fee Stamp of paise fifty only in one copy as

prescribed under Schcdule I item 6 of the Court Fee Act, 1870.

4 copics of the Order-in-Original, in addition to relevant documents, if any

4

4 cftqi

, 1870 1.6

(TI)

(c) 4 copies of the Application for Revision

rr(9. 2

*ortffib3{-6rsr
rTrcr@3frtP{qc 1e62 atur{T 12e g (1) +ortffid$.g.-g
*+ftms-oWvffficqffi

, 1962

feen rfeecel
ii(l

fi
lefec

Ru ee twoSn o RSf 02 oc n aRT c6 ha a CVn den p
CO () f ehCTlr ud c te p yma pvp

ethma u rdenal S eh c SCoh Su na duR S no veo oon RSolLIH drn de () pee
bS e n hell;re en uo S temt ru c na M SCdf Se cn S of cSof ht re fad oH e p

l-1 f ht eS I]o (:a ot1 a eRas nls rn) 9 26 a pp
LICI b dc n htf S (:p

Sruh e orS Se(' de S t-lo e ak(ln r nale pe(lr d am dn dedf u il dn n (l p vnla uo n o
o ooll e S SRSn hk ur ef om tre ah o enRS o2 o (lan pe

3a1fta366r|fr5. 2667-atfl Eug3ffi{#d

in respect of cases other than these mentioned under item 2 above, any person aggriev

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in for

C.A. 3 before thc Custom$, E;<cfse hnd Seryitre Tax Appellate Tribunal at the following

ed

m
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(b)

(q)

address

3ITIR 2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

qt,sr6{(rEr{-380016

,1962 12e q (5) 7962 oltrm rzs
glrtt-srtftcrrffi fl qFrsRfr E{-ffi -€srd+EGq -

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

omfra1€Fc\r* qrtragnuq(

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is morc than fivc lakh rupees blrt not

exceeding fifty lakh rupees, five thousand rupees ;

oqqsrs-drqFqs-ssrRFd-di ;(tl6Ylli\)qq

where the amount of duty and inlcrest demanded ancl penalty lt:vied by any officer of

Customs in the case to which the appeal relates is morc than fifty lakh rupees, ten

thousand rupees

{s los s{{ror+w,

I o "" 3{dro{t[r{.crdi}-{fl6sR-dreit, 3ldErErql!,lT r

t of iO% of the duty
where penalty alone

is in dispute

tstFI 12 e (g) EJffiJiffi&ia'ffiffi (tr)

Under section 129 (a) of the said Act, evcry application made before the Appellate

Tri bunal-

(a) in an appeal for grant oI stay or for rectification of rnistake or lor any other purpose; or

(b) for restoration of an appt:al or an appiication shall be accompanied by a fee of five

Hundred rupees.

An appeal against this order shall lie before the Tribunal on paymen

demanded where duty or duty and penalty are in dispute, or penalty,

.j

+
I

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

@od}frqod}
o-qur,qfM&-ffi6

.5

(tF

)

(a)

ffi

(c)

(g)

(d)

6
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M/s Atlantic Global Shipping Pvt. Ltd., 301 l4Ol, 3,d Floor, Anurag

Avenue, Limda Lane, Opposite Jawahar pan, Jamnagar, Gujarat _

361001(hereinafter referred to as "the appellant,,) have filed the present

appeal in terms of Section 128 of the Customs Act, 1962 against Order-ln-

Original (OIo) No. 33/AC/CHS/REFl2024-25 dated L6.O4.2024

(hereinafter referred to as "the impugned order") issued by the Assistant

Commissioner, Customs House, Sikka (hereinafter referred to as ,,the

adj udicating authority" ).

2. Briefly stated, facts of the case are that the appellant vide their

letter dated 12.03.2024 have Iiled a refund claim of <2O,83,23O/-,

representing exccss customs duty paid during the coastal conversion of the

vessel M? Maersk Value upon its arrival at Sikka port. The vessel was

converted from foreign run to coastai run, and accordingly, the appellant

filed Bill of Entry No. F-69 dated 08.11.2008. This was provisionally

assessed to customs duty amounting to <38,98,6351-, which was paid by

the appellant through Challan No. 315 dated 17.11.2008. However, upon

final assessmenl. conducted on O9.03.2OO9, the total duty liability was

reassessed at 118,14,905/-, resulting in an excess paJrment of

<2O,83,730/-.

2.1. Earlier, thc Assistant Commissioner, Customs House, Sikka, vide

Order-in-Original No. 17/AClCHS/REF/ 10- 1 1 dated 30.O9.2010, had

sanctioned the refund claim dated lO.O7 .2OO9 filed by the appellant.

However, the amount was ordered to be credited to the Consumer Welfare

Fund under Section 27l2l of the Customs Act, 1962, read with Sections

18(5) and 28O, due to non-compliance with the doctrine of unjust

enrichment. Aggrieved by this order, the appellant filed an appeal before

the Commissioner (Appeals), which was rejected vide Order-in-Appeal No.

23 /Cornmr (A)/.JMN/2011. Subsequently, the appellant preferred an

appeal before the Hontrle CESTAT, Ahmedabad, which allowed the appeal

and granted consequential relief vide Final Order No. FO/C/Al 10387-

lO38S /2O24-CU(DB) dated 08.02.2024. Pursuant to the said order, the

appellant, vide letter dated 12.O3.2024 addressed to the adjudicating

authority submitted a copy of the Honble CESTAT's Final Order and

requested the release of the refund amount of {20,83,730/-, which had

earlier been sanctioned and transferred to the Consumeg' Gifire Fund,

along with applicable interest. ,'',,,' i l

I i,,, . .. ,.

s / 49 -toz I cus / lMN / 2024-25

ORDER-IN-APPEAL

Page 4 of 10



2.2 The adjudicating authority, vide impugned order daled 16.04.2024'

has sanctioned refund claim of Rs 20,83,730/- under Section 27 of the

Customs Acl, 1962 read with erstwhile Section 129E and Section 129EE of

the Customs Act, 1962 and ordered to recover the amount of Rs

2O,83,73O/- from the Consumer Welfare Fund credited vide Order in

Original No. 17lAC/CHS/REF/i0-11 dated 30.09.201O. The adjudicating

authority rejected interest claim of the appellant.

3. Being aggrieved with the impugned order, dated 16.04 .2024 , lbe

appellant have filed the present appeal and mainly contended that;

The lower Authority's contention that the impugned refund of duty

deposit of 1'lOo/o of the duty leviable on the fuel and other stores

consumed by the ship on 'coastal voyage under a provisionally

assessed Bill of Entry @E) being claimed by the Appellant under

section 27 of llne Customs Act, 1962, is a refund of pre-deposit

made under section 129E; and that the provisions of section

l29EE would be applicable and therefore no interest is payable is

grossly misplaced and e rroneous for the reasons enumerated

herein below. As such, the arguments put forth in Para 12 to 15 of

the impugned Order-in-Original No. 33/AC/CHS/REF 12024-25

dated 16.04.2O24, for rejection of the claim of interest merits to be

quashed and set aside as it is legally unsustainable. 'lhc refund

claimed was in respect of the excess duty deposited by the

Appellant at the time of provisional assessment and as had been

ordered to be refundable upon finalization of the assessment by

the department. The Appellant had got the vessel MT Maersk

Value converted from 'foreigrr run' to 'coastal run'. On conversion

of the said vessel, the Appellant had filed Provisional Bill of Entry

No. F-69 dated 08.1 1.2008 for pa5rment of 17Oo/o duty deposit in

respect of the bunker fuels and stores likely to be consumed

during the 'coastal run', as per thc provision contained in the

Board's Circular No. 58/97 dated O6. I | .1997. The said BE was

provisionally assessed artd an amount of Rs.38,98,635/- was paid

by the Appellant as deposit towards the 110% of duty payable on

the estimated quantity of bunker fuels and stores likely to be

consumed. After reversion of the said vessel, the BE was finally

assessed on O9.03.20O9 and the duty liability was finalized at

Rs.18,14,905/- Thus, an excess amount of Rs.20,83,730/- was

found to have been deposited at the time of provisional

assessment. The appellant vide letter dated 10.O7.2009 filed a

ction 27 of the Customs Act, 1962 for
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refund claim under s

?
s / 49-702 I CUS I tMN / 2024-25

ri
+

.



refund of excess duty deposited. A deficiency memo dated

L7 .O7 .2OO9 was issued by the Respondent for producing

documentary evidence related to unjust enrichment. The refund

claim complete in all respects including CA certificate and

documents evidencing that no unjust enrichment was involved

were submitted by the appellant vide letter dated 31.05.2010.

The interest on the impugned refund of duty deposit of 110% of

the duty leviable on the fuel and other stores consumed by the

ship on a 'c<tastal voyagc'' as assessed on finalization of a

provisional Bill of Entry being claimed by the Appellant under

section 27 of t}:re Customs Act, 1962, not being a pre-deposit

attracting the provisions of section 129E and l29E,E,, will have to

be dealt under section 27A of the Customs Act, 1962.

From the facts and the relevant provisions of the Customs Act,

1962 applicable, it can be seen that the interest on the refund

claimed, if not paid within three months from the date of receipt of
the application, has to be paid immediately after the expiry of

three months from the date of receipt of such application till the

date of refund of such duty. The refund claim after removal of a-ll

deficiencies along with the CA certificate to the effect that the duty

incidence has not been passed on to any other person and the

copy of the relevant ledger account, was filed on 31.0S.2010 in the

present case The refund was admissible and was sanctioned vide

OIO No. 17/ACICHSIREF/10-11 dated 30.09.201O. However,

instead of paying the sanctioned refund amount to the Appellant.

it was credited to the Consumer Welfare Fund on the grounds of

unjust enrichment on the pretext that no evidence was produced

to show that the duty amount claimed as refund was not passed

on to the customers.

The said OIO dated 30.09.2010 pertaining to the crediting of the

sanctioned refund to the Consumer Welfare Fund was only

challenged before the Commissioner of Customs (Appeals), which

was rejected. The OIA was challenged before the CESTAT with the

same prayer of setting aside the order of the lower authority to the

extent of transferring the sanctioned amount to the Consumer

Welfare Fund. The Hon'ble CESTAT allowed the Appellant's appeal

with consequential relief.

In view of the above, it is clear that the CESTAT's Final Order

dated 08.02.2024 }:as allowed the appellant's prayer of setting

aside the OIO to the extent of transferring the refund amount to

the Consumer Welfarq.,r$und .with consequential relief. However,
!,...
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the said Order has not accorded any fresh sanction of refund and

the order of the Assistant Commissioner dated 30.09.2010

sanctioning of refund was final. The CESTAT's order dated

O8.O2.2O24 had only modified the OIO dated 30'09.2010 to the

extent that instead of the refund amount sanctioned being

credited to the Consumer Welfare Fund be paid to the appellant.

The OIO to the extent of sanctioning the refund had attained

finality on 3O.09.2010 itself. The Assistant Commissioner's rriews

expressed in the discussions in para 12 to 15 of the impugned

OIO is totally misconstrued and not relevant to this case as the

refund claim in the present case pertains to refund of excess duty

deposited at the time of provisional assessment which was

claimed on finalization of the assessment. The said refund which

was claimed under section 27 of lh,e Customs Act, 1962 cannot be

equated to a pre-deposit made under section 1298 of the Customs

Act, 1962 as held by the learned Assistant Commissioner in the

discussions in the said Para 12 to 15 of the OIO. Further, as the

refund claimed is in respect of duty deposited at the time of

provisional assessment which was found to be paid in excess at

the time of hnalization of the assessment, the same is covered

under section 27 ol the Customs Act, 7962 and the interest

payable on the delay in palrment of refund is under section 27A

ibid and not under section 129EE of the Customs Act, 1962 as

held by the learned Assistant Commissioner in Paras 12 to 15 of

the impugned OIO.

Thus, it can be seen that as the refund claimcd under section 27

of the Customs Act, L962 had attained finality on the date on

which it was sanctioned, i.e. 3O.09.2O1O, the interest on the

delayed pa)rment of refund would be payable as per the provisions

under section 27A ibid, immediately after expiry of three months

from the filing of the refund claim i.e. 31.05.2010.

4. Shri Muralidhar Panicker, Consultant, appeared for personal hearing on

10.06.2025 in virtual mode. He reiterated the submission made at the time

of filing appeal.

I

.(

5. I have gone through the appeal memorandum filed by the appellant,

the impugned order and documents on record. The issue to be decided in

present appeal is whether the impugned order passed by the adjudicating

authority denying interest on refund of Customs duty consequent upon

CESTAT Final Order No. FOICIA/10387-10388/2O24-CU(DB] dated

08.O2.2O24, in respect of refund4laim, after rcmoving all the deficiencies,
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filed on 31.05.201o, in the facts and circumstances of the case, is l.egal and

5.1 It is observed that the appellant, vide letter dated, ),2.O3.2O24, frled

a refund claim of 120,83,730 /-, being the excess duty paid during the

coastal conversion of the vessel MT Maersk value :upon its arrival at sikka
Port. The vessel was converted from foreign run to coastal run, and the

appellant had filed Bill of Entry No. F-69 dated 08.11.2008, which was

provisionally assessed to customs duty amounting to {3g,9g,635/_. The

said amount was paid vide Challan No.315 dated 17.11.200g. However,

upon final assessment on o9.03.2009, the duty liability was reassessed to

t18,14,905/-, resulting in an excess pa)rment of {20,83,730/-. Earlier, the

Assistant Commissioner, Customs House, Sikka, vide Order-in-Original No.

17 IACICHSIREF/ 10-l I dated 30.09.2010, sanctioned the refund claim

dated 10.o7.20o9 but ordered the amount to be credited to the consumer

Welfare Fund under Section 27 (2) of the Customs Act, 1962, read with

Sections 18(5) and 280, citing non-compliance with the doctrine of unjust
enrichment. Aggrieved by this decision, the appellant filed an appeal before

the Commissioner (Appeals), which was rejected vide OIA No.

23/Commr(A)/JMN/20 I 1. The appellant thereafter approached the Hon'ble

CESTAT, Ahmedabad, and was granted consequential relief vide Final

Order No. FO/C/A/rO387-rO38812O24-CU(DB) dated 08.O2.2024.

Pursuant to the CESTAT order, the appellant, vide letter dated 12.O3.2024

addressed to the adjudicating authority submitted a copy of the final order

and requested that the refund amount of t20,83,730/-, previously

sanctioned and credited to the Consumer Welfare Fund, be released to

them along with applicable interest.

5.2 The adjudicating authority, vide impugned order dated 16.04.2024,

has sanctioned refund claim of Rs 20,83,730/- under Section 27 of ttre

Customs Act, 1962 read with erstwhile Section l29E and Section l29E.E of

the Customs Act, 1962 but rejected the claim of interest of the appellant.

There is no dispute in respect of the amount of refund sanctioned. The

present appeal has been hled for rejection of refund of interest only.

5.3 I have gonc through the impugned ordcrs and observe that no

personal hearing was granted before issuance of the impugned order

rejecting interest claim of the appellant. Further, the adjudicating

authority has no opportunity to consider the grounds submitted by the

appellant in the grounds of appeal as no personal hearing was granted

before issuance of the impugned order. I am of the considered view that a

reasonable opportunity of being heard. is required to be provided.
.-' : ' '1.
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Therefore, requirement of natural justice was not satished. Thus, the

impugned orders were issued in violation of the principles of natural

justice. Therefore, I find that remitting of the case for passing speaking

orders after providing the appellant with an opportunity for personal

hearing becomes sine qua non to meet the ends of justice. Accordingly,

the case is required to be remanded back, in terms of sub-section of (3) of

Section 128A ofthe Customs Acl, 1962, for passing speaking order by the

adjudicating authority by following the principles of natural justice. In

this regard, I also rely upon the judgmcnt of Honble High Court of

Gujarat in case of Medico Labs - 2004(173) ELT i 17 (Guj.), judgment of

Bombay Honble High Court in case of Ganesh Bcnzoplast Ltd'. l2O2O

(374) E.L.T. 552 (Bom.)l and judgments of Honble 'Iribunals in case of

Prem Steels P. Ltd. - L 2O12-TIOL-1317-CESTAT DELI and the case

of Hawkins Cookers Ltd. l2ol2 (284) E.L.T. 677(Tri - Del)l holding that

Commissioner(Appeals) has power to remand the case under Section-35A

(3) of the Central Excise Act, 1944 arrd Section-l28A (3) of the Customs

Act, 1962.

6. In view of the above, I allow the appeal by way of remand to the

adjudicating authority for passing speaking order, after providing

opportunity of personal hearing to the appeliant. The adjudicating

authority shall examine available facts, documents, submissions and

accordingly take necessary action and issue appropriate orders afresh

immediately as discussed above, after following the principles of natural

justice and adhering to the legal provisions. While passing this order, no

opinion or views have been expressed on the merits of the dispute or the

submissions made by the appellants, which shall be independently

examined by the proper officer.
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Co toi
The Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

2. The Principal Commissioner of Customs, Customs, Jamnagar.
3. The Assistant/Deputy Commissioner of Customs, Customs House,

Sikka.
4. Guard File.
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