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1,

ffrngfr. rrfufi-qs 1962 fI fiI 129 4 ff (1) (qrn ricnfuO * 3rtfl-d ffifua
rrrTfrt fi rr*ar rt 6tS acFfi rs sresr t 3rqi mt 3rrd q-rqs rrar d ai rs $riel fi crFd

f,I drffq t 3 a-fi * sir{ 3rr{ {fuersg{d {fft (3nifi 'd!ftr4, fffi dqrrq, ({ErFd Esrr4)

'is.6 TFt, Tg faEfr 6'l:$fiur ur+ra w-54 ai{ xq-a t

*ftd fi
This copy is granted free ofcost for the private use ofthe person to whom it is issued
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Under Section 129 DD(1) of the Customs Act, 1962 [as amended), in respect of the following categories

of cases, any person aglyieved by this order can prefer a Revision Application to The Additional

Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Delhi within 3 months from the date of communication of the order.

ffifua gr<Fra 3IrtQr/order relating to

t6'(

Ia)

in-.o i'w # ancrft-d +t$ qra.

any goods imported on baggage

(s(

tb)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of

destination in India or so much of the quantity of such goods as has not been unloaded at any such

destination ifgoods unloaded at such destination are short ofthe quantity required to be unloaded atthat

destination.

t4( dmga sfrA-q-r, 1962 +' 3ltrq x ilfl B-sfi gflffi TaIq zrt' A-+d *' r5a l3a aIq-S *l

3GTq-Jft

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder

3 g-"r&rsr $rlq-d q-{ {a-d ffi il Effiqe cr^c # cEa +Tar etrn ffi :r-aata s-sfr

Biq dI Brc'rft ntt s-s i' grq ffifua arrrfird riilrfr 6ti utfrc:

(o

The revision application should be in such form and shall be verified in such manner as may be specified

in the relevant rules and should be accompanied by :

*.tt ff r'+'e,rezo *'FE ri.6 r{qfi 1 t irtfl-d frqtfud G;u zn' agurt {t 3lrter fr 4 cfrqi,

ffir r-6- qft * rfls tS *t;qrqra-q lga-Ba-e azn far ofts.

Ia) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as

Schedule 1 item 6 ofthe Court Fee Act, 1870.

prescribed under

Gir) sFail qFdri.mt *- rraror unr qa artu fI 4 cfrqi, qf4 6t

4 copies ofthe Order-in Original, in addition to relevant documents, ifanytb)

trfrtfiur fi fr(,3lri<a fr + cFf,ci(n")

4 copies ofthe Application for Revision(c)

(9
*frrrmn€rrqtgrT{t{,6rs,aue,ild3it{frffirrdtt!ft+fu{tfr-firrdtt$5. 200t-

$c(rqtst{r4qr5.1000/-(cc!vifi 
''f,{lr{a,|?.),fu ft8ra-fi rft@3rl{'6

*tdicfrqi

uAgtm,rlznzrararo,a-mqrrrqlds'ffi Iffi zool-

ffifutooor-

crqRt!'tfuO1962

The duplicate copy of the T.R,6 challan evidencing payment of Rs,200

Rs.1,O0O/- (Rupees one thousand onlyl as the case may be, under the Head of other receipts, fees, fines,

forfeitures and Miscellaneous ltems being the fee prescribed in the Customs Act, 1962 [as amended) for

filing a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one

- and if it is more than one lakh rupees, the fee is Rs.1000/-

/- fRupees tvvo Hundred onlyJ or

lakh rupees or less, fees as Rs.200/

(d)

E-E ri. 2 *, 3nfl-d qfr-d rrra-dt t sTEIaI r;{I Er{dt *-

3rrrd 8-6!tr rrar d at i *anJii5, nfrfrcq 1962 dil GIRT 129 (' (1) * 3ni-a si4 s'(''-g 
't

sErg-aai, idtq giqra QJtiF-3it{ d-ar a-r sT+fi arfua{ur *' s-mr ffiE-a c-t q-( 3Tfril q't

s-d-a t

TrEiar * qfd 6,t€ 4fu ls sTrell t+

In respect of cases other than these mentioned under item

can file an appeal under section 129 A(11 of the customs Act, 1962 in form c.A.-3 before the customs,

2 above, any person aggrieved by this order

$ \
owllt n dad sre srlT ub an a tht foeCrvt Te Aax e atexE C eS dan eS pp

t
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rrw it 3ncrfr a-ri B ffi* <6a it aro zrqr eft-a tTrrd,t rd*. r;irq tmr q{ rat a zrt'
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mxn5m,;hfi'o vccTE gffi a i-sr 6{

3rqfrqyfra{ur, qR-n-fr qt"frq f6
Customs, Excise & Service Tax Appellate Tribunal,

West Zonal Bench

qrtf riB-ddg-arff rca, Ban-e ffttrr+n q-a,

3rsrfdr, 3r644rrrrq-3800 1 6

2,d Floor, BahumaliBhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

5 fieryeo 3Ifrfrqfr, 1962 ff trRr 129 s (6) fi 3[i-a, rfrrny;r $Bft{rs, 1962 f,I rrr{r 129 ('

(11 + 3rri-d n*a * snr ffifua lra' ria-ra ili ilfr('-
Under Section 129 A (6) of the Customs Ac! 1962 an appeal under Section 129 A (1) of the Customs Act,

1962 shall be accompanied by a fee of -

(6) 3r{-d $ {rFeffra Err-n jt ildi ffi mrnj-a. gffi a--enr rizn zrqr lrEF 3ik aqnr dqr

imFrl zrqr dg +I r6,'ff irq rro T^II(I cr t$d 6T tt at a6'EflR srr('.

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the

case to which the appeal relates is five lakh rupees or less, one thousand rupeesj

(rT)

tbl

Fr) srfa t rqFrra ErFe * B-6i ftiff Sxn5a, s{ffi q-Errl EizTI rm rra rt< E{n-r trsl

nrJlrqr 4sr dE *I rifi-ff tr?rs dr€r ss(' t 3r0-fi tt il; si{ 6frR qcq.

(c) where the amount of duty and interest demanded and penalry levied by any officer of Customs in the

case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(q) 1g3{rarr$fffidlr3{ffi,
:rqmrlq{,il6iAt-sd=Mt3{qrfrrsrgrr.lTt

ramAw,wrganngr.rcs t,qdsi%lo%10

(dl An appealagainst this order shall lie before the Tribunal on payment of 100/o ofthe duty demanded where duty or duty and penalty

are in dispute, or penalty, where penalty alone is in dispute.

6 rm$fulMrqmne(9iGF)
tour&:-3rq"T(s)

Undersection 129 [a) ofthe said Act, everyapplication made before the Appellate Tribunal-

(a) in an appeal for gmnt of stay or for rectification ofmistake or for any other purpose; or

(b) for restoration ofan appeal or an application shall be accompanied by a fee of five Hundred rupees

3.,

a

*
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(a)

3r+fl t qEfird ffra-i + B-6i B;ff mrngm srffi 6drr rim zrqr rItr 3lk aqrfr dqr

nr{rqr zrqr Es f,I rfi'r drq arc sc(' * 3rfu{. 6t Af6-d rst c-Er{ ilrs S 3rfu{i a F'l al; ciT

6gr{ 5q(t

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the

case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five

thousand rupees ;

I
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ORDER IN APPEAL

The Deputy Commissioner of Customs (Adjudication), New Custom House,

Kandla (hereinafter referred to as 'the appellant department) has filed the

present appeal in terms of Section 129D (4\ of the Customs Act, 1962 on the

basis of Review Order dated 30.O7.2024 issued by the Commissioner, Customs,

Kandla challenging Order - In - Original No. KDL/ADC/DPB lOS l2024-25 dated

29.05.2024 (hereinafter referred to as "the impugned Order") passed by the

Additional Commissioner, Custom House, Kandla ( hereinafter referred to as "the

Adjudicating Authori!/' ) in case of M/s Shivay Enterprise, situated at Ward

9/B, Plot No.2, Zala Joravarsinh, Bharat Nagar, Gandhidham, Gujarat

(hereinafter referred to as 'the Respondent').

2. Facts of the case, in briet are that, the case originated from specific

intelligence developed by the Directorate of Revenue Intelligence (DRI),

Ahmedabad Zonal lJnit, alleging that the Respondent had imported goods

through Kandla Special Economic Zone (KASEZ) by mis-declaring Automotive

Diesel Fuel as "Base Oil", with the intention of circumventing restrictions

imposed under the Foreign Trade Policy.

2.1 Pursuant to the said intelligence, it was alleged that Bill of Entry No.

2OO8O42 dated 12.08.2021, covering 185.41 MTs of goods valued at

t1,01,O9,O35.27, was filed by M/s. A.B. Warehousing, KASEZ, on behalf of the

Respondent, for clearance of the goods from sEZ to the Domestic Tariff Area

(DTA), declaring the goods as "Base Oil".

2.2 On 12.08.2021, officers of customs and DRI intercepted four chemical

tankers in which the said imported goods were loaded. The tankers were detained

at KASEZ under panchnama. simultaneous searches were conducted at the

premises of M/s. A.B. Warehousing and other connected premises' During the

course of investigation, it was noticed that the total consignment was distributed

into eight chemical tankers, all of which were subsequenfly detained.

2.3 Searches were also conducted at the declared business premises of the

Respondent. According to the department, the premises were found either non-

functional or incorrect. Further follow-up searches were carried out at the

premises of various alleged buyers, transporters and logistics service providers

connected with the movement and disposal of the goods.

2.4 Representative samples of the detained goods were drawn under

panchnama dated 13.08.2O21 and were sent for testing to the Central Excise &

, ,." ..

Cu ms Laboratory, Vadodara. As per the test reports

\ Page 4 of 12
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samples were reported to meet the specifications of Automotive Diesel Fuel as

per IS:1460-2017 and were stated to be "other than Base Oi1".

2.5 On the basis of ttre said test reports, the department formed a view that

the goods were wrongly declared as "Base Oii" classifiable under C"lH 2Z lolg7 I ,

whereas they were correctly classiliable as Automotive Diesel Fuel under crH
27\07944, which attracts a different rate of duty and is subject to import

restrictions.

2.6 It was alleged that, as per the Import Policy ITC (HS) read with the Foreign

Trade Policy, Automotive Diesel Fuel is permitted to be imported only by State

Trading Enterprises and specilied oil marketing companies, and that the noticees

were not authorized entities for such import. Accordingly, the impugned goods

were treated as restricted/ prohibited goods.

2.7 The department further alleged that the goods were imported by deliberate

mis-declaration of description and classification, and that the entire modus

operandi involved warehousing of the goods in I(ASEZ, pumping the goods into

chemical tankers and transporting the same to storage terminals and end-users

in the Domestic Tariff Area.

2.8 Based on the investigation, the goods were seized under the provisions of

Section 110 of the Customs Act, 1962, and the conveyances used for

transportation were seized under Section 115 of the Act, on the allegation that

they were used for carriage of mis-declared and prohibited goods.

2.9 Statements of various persons including proprietors, partners of

warehousing firms, transporters, drivers, employees of logistics companies,

alleged buyers and persons stated to be controlling the operations were recorded

under Section 1O8 of the Customs Act, 1962 during the course of investigation.

The department relied upon these statements and documentary evidence to

allege conscious involvement and knowledge on the part of the noticees.

2.10 During the course of investigation, a request was made by the noticee for

allowing re-export of the impugned goods. The matter was examined by the

competent authority and, after due consideration, permission for re-export of the

goods was granted, subject to fullillment of the prescribed conditions.

3. A Show Cause Notice dated 26.04.2023 was issued proposing:

F confiscation of the imported goods under Sections I 1 1 (d), 1 1 1 (f) and

111(m) of the Customs Act, 1962;

confiscation of the conveyances under Section 1 15 of the Act;

imposition of redemption fine under Section 125; and

imposition of penalties upon the Respondent and o er noticees under the

*

',1 Jq

relevant provisions of the Customs Act, 1962.
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4. Thus, the Show Cause Notice dated 26.04.2023 was adjudicated by

confirming the allegations of mis-declaration and policy violation, ordering

confiscation of the goods and conveyances, imposing redemption fine and

penaities, as detailed in the impugned Order.

5. Being aggrieved with the impugned Order, the Appellant department has

filed the present appeal and mainiy contended that:

The Adjudicating Authority passed the impugned Order-in-Originai No'

KDL/ADC/DPBl05l2024-25 dated 29.O5.2024 without properly

appreciating the gravity of the offence and without imposing redemption

fine and penalties commensurate with the nature and extent of vioiations

committed by the importer, the SEZ Unit and the DTA client. In the instant

case, the declared assessable value of the confiscated imported goods was

{ 1,O 1,09,035 .27, and' the value of eight confiscated chemical tankers was

{56,00,184. However, redemption fine of only {5,00,OOO under Section 125

and t3,0O,O00 under Section 115(2) of the Customs Act, 1962, totaling

{8,OO,OOO, was imposed. Penalties of t35,000 under Section ll2(al,

<3,OO,0OO under Section 114AA, and {1,5O,0OO under Section 117,

aggregating to <4,85,000, were imposed, which are grossly

disproportionate to the value and nature of the offence'

The adjudicating authority faiied to appreciate that, in respect of Biil of

Entry No. 2OO8O42 dated 12.08.2021, the importer/DTA client and the

sEZ Unit deliberately mis-declared the quantity, mis-classified tJee goods,

and undervalued the same to avoid pa5rment of applicable anti-dumping

duty and differential customs duty' Such mis-declaration, mis-

classification and undervaluation were unearthed during investigation

and estabiished through test reports.

The investigation clearly revealed that the importer/DTA client and the

SEZ Unit failed to comply with Section 46(4A) of the Customs .Act, 
1962'

which mandates true, correct and accurate declaration' Further, Section

17 of the Customs Act, 1962 requires self-assessment by the importer'

ensuring correct classification, value and applicable duties' Rule 75 of the

SEZ Rules, 2006 also mandates self-declaration for inward and outward

movement of goods from SEZ. Being a warehousing service provider, the

sEZ Unit was fu11y aware of the nature, specilications and characteristics

of the goods and deliberately suppressed the true description and

classihcation.

The adjudic

finding that

ating authority, in para 37 of the OIO, recorded a categorical

the importer and SEZ Unit mis-decleryp "th" description and

.t'--- "1'
.i' |' .:". "\ .'. '.,:i .i,:,.:,, ,. page6of12
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the redemption fine
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a

and not commensurate with the offence. Accordingl
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CTH of the goods, which were restricted in nature and permitted to be

imported only by State Trading Enterprises. Accordingly, the goods were

held liabie for confiscation under Sections 111(d), 111(f) and 111(m) and

penal action under Sections 112, 114AA and 117 of fhe Customs Act

t962.

Although the goods were provisionally released and re-exported, the

adjudicating authority imposed redemption fine of only {5,00,000, which

is less than 1,Oo/o of the vaiue of goods, without any justificatron. Such

abysmally low redemption fine and penalties are neither proper nor 1egal,

considering the scale of mis-declaration, undervaluation and attempted

illegal importation of 185.4 1 MT of Automotive Diesel Fuel.

Penalties of {75,000 each were imposed on Shri Nirav Prajapati, Shn

Chirag Khandor, Shri Shabbir Rayma and Shri Maheshwari Meghraj

Devshi under Section 114AA, aggregating to {3,00,000, despite Section

114,A.A permitting penalty up to five times the value of goods. 'l'he penalty

imposed is negligible compared to the assessable value oI { 1,01,09,035.27

and does not reflect the seriousness of the offencc.

The adjudicating authority further erred in treating the goods as merely

"restricted" instead of "prohibited". In terms of Notification No. 36/2015-

2O2O dated 17.O1.2017, issued under Section 5 of the FTDR Act, 1992

read with Para 2.Ol of the F"TP 2O|5-2O2O, Automotive Diesel Fuel (CTH

27 l}l944) is permitted to be imported only by State Trading Enterprises.

The importer failed to estabiish eligibility under Para 2.2O ol the FTP.

As held by the Hon'ble Supreme Court in Sheikh Mohd. Omer v. Collector

of Customs, Calcutta ll971 (2) SCC 728 = 1983 (13) ELT 1a39 (SC)1, the

expression "any prohibition" includes restrictions, and restriction is a form

of prohibition. Further, in Union of India v. Raj Grow Impex LLP [202 1

(377) ELT 145 (SC)], the Hon'b1e Supreme Court held that goods imported

in contravention of notifications issued under Section 3 of the F"IDR Act

are deemed to be prohibited goods under Section 1 1 of thc Customs Act,

t962.

Accordingly, the goods were required to be treated as prohibited goods,

attracting penalty under Section 112(a)(i) and not under Section 112(a)(ii).

Given the assessable value of { 1,01,09,035.27 , penalty up to the said

amount could have been imposed. The imposition of penalty of merely

{5,O00 each under Section 112(a) is therefore legally unsustainable.

In view of the gravity of the offence, the gross mis-declaration and

undervaluation, the attempted illegal import of Automotive Diesel Fuel,

and the arrest of two persons under Section 135(1) of the Customs Act,

1962, the redemption fine and penalties imposed are who11y inadequate
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be set aside and enhanced.

6. A communication dated ll .O7 .2025, enclosing a copy of the appeal

memorandum, was issued to the respondent seeking their comments on the

matter. In adherence to the principles of audi alteram partem, personal hearings

were scheduled on 15.10.2025, 27.1O.2O25, 11.11.2025 and 26.11.2025'

However, the respondent neither filed any cross-objections nor appeared for the

personal hearings. Accordingly, the matter is being adjudicated ex parte on the

basis of the availabie records and documents on file.

7. I have carefully gone through the impugned Order, appeal filed by the

appellant department and the relevant documents in the present case. The issue

to be decided in the present appeal is whether:

I Reclemption fine irnposed by the adjudicatrng authority under Section 125

of the Customs A.ct, 1962 in lieu of confiscation of goods is correct or

olherwise.

Penalty imposed by the adjudicating authority on the respondent under

Section 1 12 (a) (i) and Section 117 of the Customs Act, 7962 is correct or

othcrwise.

II

7.1. It is observed that the case originated from specific intelligence developed

by the Directorate of Revenue Intelligence, Ahmedabad zonal \Jnit, alleging that

the respondent had imported goods through Kandla special Economic zone by

mis-declaring Automotive Diesel Fuel as "Base Oil" with the intent to circumvent

restrictions under the Foreign Trade Poiicy. Pursuant to the intelligence, Bill of

Entry No. 2OO8O42 dated 12.08.2021, covering 185.41 MTs of goods valued at

{1,01,09,035.27, was filed by M/s. A.B. Warehousing, KASE;Z, for clearance of

the goods from SEZ to the Domestic Tariff Area by declaring the goods as "Base

oil,,. on interception of the chemical tankers carrying the goods and subsequent

searches at the premises of the respondent, warehouse operators and other

connected entities, the entire consignment was detained and seized. samples

drawn under panchnama were tested by the central Excise & customs

Laboratory, Vadodara, which confirmed that the goods conformed to Automotive

Diesel Fuel as per IS:146O-2O17 and were other than Base oil. Based on the test

results, the department concluded that the goods were deliberately mis-declared

in description and classification, correctly classifiable as Automotive Diesel Fuel,

which is subject to import restrictions and permitted only to authorized entities

under the Import Policy. Accordingly, the goods were treated as

restricted/ prohibited goods, rendered liable for conliscation under Sections

111(d), 111(f) and 111(m) of the Customs Acl, 1962, and the conveyances used

115 ibid,
i-{ .

for transportation were held liable for confiscation under Section

and penalties imposed under the impugned Order-in-Original deserve to
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Statements recorded under Section 108 and documentary evidence were relied

upon to allege conscious and knowing involvement of the noticees. A request for

re-export made by the respondent was examined and permitted subject to

conditions. A Show Cause Notice dated 29.04.2024 was issued proposing

confiscation of the goods and conveyances, imposition of redemption fine under

Section 125 and penalties under the relevant provisions, which was adjudicated

by conlirming the allegations of mis-declaration and policy violation and by

ordering confiscation, redemption line and penalties as detailed in the impugned

order.

7.2 Now, as regards to redemption fine imposed by the adjudicating authority

under Section 125 of the Customs Act, 1962 in lieu of confiscation of goods, it is

the contention of the appellant department that the adjudicating authorrty

imposed redemption fine of only {5,00,000, which is less than 7O"k ol the value

of goods, without any justification. Such abysmally 1ow redemption fine and

penalties are neither proper nor 1ega1, considering the scale of mis-declaration,

undervaluation and attempted i11egal importation of 185.41 MT of Automotive

Diesel Fuel.

7.3 I have carefully perused Section 125(1) of the Customs Act, 1962 and the

same is reproduced as under:

Section 125. Option to pay fine in lieu of confiscation' -

l.

(1) Wheneuer confiscation of ang goods is authoised by this Act, the

olficer adjudging it mag, in tLe case of ang goods, the importation or

exportation uhereof is prohibited under this Act or under ang other

law for ttrc time being in force, and shall, in the case of any other

goods, giue to the owner of the goods 7 [or, ulere such ouner is not

known, tlrc1 person from whose possession or custodg such goods

haue been seized,l an option to pag in lieu of confiscation such tlne

ds t e sald. otfi.cer thlnks fit:

I lind that section 125(1) of the customs Acl, 1962 clearly stipulates that

the adjudicating authorit5r is fu11y empowered to exercise its discretion while

deciding the quantum of redemption fine imposabie. The wordings " such JTne

as the so/,ld o!ficer thlnks.,;Et,' gives full liberty to the adjudicating authority

while deciding the quantum of the redemption fine under Section 125(1) of the

customs Act, 1962 and there is no binding upon the adjudicating authority. It

is crucial to understand the intent behind the discretion provided in such

provisions,asitallowsforflexibilityinaddressingcaseswheretechnicalor

procedural violations occur, such as mis-declarations or documentation errors.

The discretion ensures that the authorities can appty a fair and baianced

approach, considering the circumstances of each lIcase. 
K/
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7 .4 In the present case, it is an admitted and undisputed fact on record that
the impugned goods were permitted to be re-exported by the competent

authority, subject to fulfillment of the prescribed conditions. The very grant of
such permission for re-export demonstrates that the Department adopted a fair,
reasonable, and balanced approach in dealing with the matter, after due
consideration of the facts and circumstances of the case. It is further well settled

that the object of imposing redemption Iine is not punitive but is intended to
neutralize or eliminate any undue economic advantage or profit that may have

accrued to the importer on account of improper importation. However, in the
present case, the goods in question were re_exported, thereby completely

extinguishing any possibility of the importer deriving any commercial benefit or
profit from the said goods. since the redemption fine imposed by the adjudicating
authority in this case is in full compliance with the provisions of Section 125(1)

of the customs Act, 1962,I find no grounds to interfere with the adjudicating
authority's discretion. The authority has exercised its discretion within the
framework of the 1aw, ensuring that the redemption fine is appropriate to the

circumstances of the case. Therefore, the decision rendered appears to be in
accordance with legal provisions, and there is no reason to question or alter it.

7 .5 Further, with regard to the penalty imposed by the Adjudicating

Authority on the respondent under Section 112 of the customs Act, 1962,

the appellant department contends that the goods should have been treated

as prohibited goods, attracting penalt5z under section 1r2(a)(i) rather than
under Section 112(a)(ii). In support, the department relies on the decisions of

the Hon'ble supreme court in Sheikh Mohd. omer v. collector of customs,

Calcutta lt97o (2) SCC 728 = 1983 (1S) ELT 1439 (SC)], wherein it was held

that the expression "any prohibition,, includes restrictions, and that
restriction is a form of prohibition, and in Union of India v. Raj Grow Impex

LLP l2o2l (3771 ELT 145 (SC)]. The department further contends that,

considering the assessabie value of t1,01,09,035.22, a penalty of up to the

said amount could have been imposed, and that the imposition of a nominal
penalty of merely ts,ooo each under section 112(a) is therefore legally

unsustainable.

7 .6 I have carefully examined the judgments of the Hon'ble Supreme Court

in Sheikh Mohd. Omer and Raj Grow Impex LLp. In the latter, after an

elaborate discussion, the Hon'ble supreme court has clearly emphasized that
the intrinsic nature of the imported goods and the policy restrictions
governlng their import are determinative in deciding whether s
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within the category of ,,prohibited goods.,,
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Significantly, the Hon'bie Supreme Court has not laid down any proposition

of 1aw stating that all restricted goods automatically assume the character of

prohibited. goods merely because the prescribed conditions for import have

not been fullilled. On the contrary, the judgments underscore that such

determination must be made on a case-by-case basis, having regard to the

statutory scheme, policy intent, and surrounding factual circumstances.

7 .7 Accordingly, it is incumbent upon the Adjudicatlng Authority to apply

its independent mind to the facts and circumstances of each case and arrive

at a reasoned conclusion, rather than mechanically treating all restricted

goods as prohibited upon breach of conditions. In the instant case, the

Adjudicating Authority, after considering the facts and circumstances, held

the goods to be restricted goods and imposed penalty under Section 112(a)(ii)

of the Customs Act, 1962. I am in agreement with the decision of the

Adjudicating Authority and find no reason to interfere with the imposition of

penalty under Section 112(a)(ii) ibid.

7.8 Further, with regard to the penalty imposed by the Adjudicating

Authority on the respondent under Section 1 14AA and 1 17 of the Customs

Act, 1962, the appellant department contends that Penalties of {75,00O each

were imposed on Shri Nirav Prajapati, Shri Chirag Khandor, Shri Shabbir

Ral,rna and Shri Maheshwari Meghraj Devshi under Section 114AA,

aggregating to {3,00,000, despite Section 114AA permitting penalty up to five

times the value of goods. The penalty imposed is negligible comparcd to the

assessable vaiue of {1,01,09,035.27 and does not reflect the seriousness of

the offence.

7 .9 I have carefully perused Section 1 14 (AA) and Section 1 17 of the

Customs Act, 1962 and the same are reproduced as under:

SECTION 1 14 (AA). Penalty for use of false and incorrect

material.

If a person knouinglg or intentionollg makes, signs or uses, or causes

to be made, signed or used, ang declaration, statement or document

which is false or incorrect in ang material particular, in the transaction

of any business for tte purposes of this Act, shall be liable for penaltg

not exceeding fiue times the ualue of goods;

on 777. Penaltg Jor contraaentloft, etc., not expresslg

d.

\

n taho contrauens anA prouision of this Act or abets any

trauention or tuho fails to complg tuith ang prouision of this

uhich it utas his dutg to comply, tuhere no express penaltg+
th
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is elserohere prouided for such contrauention or failure, shall be liable

to penaltg not exceeding [four lakh rupees].

A plain reading of Section 1 14(AA) and Section 1 17 of the Customs Act,

1962 makes it evident that both provisions prescribe only the maximum

permissible penalty, without stipulating any statutory minimum. The

legislative scheme therefore confers wide discretion upon the adjudicating

authority to determine the quantum of penalty, provided it remains within

the upper limit prescribed under the Act. This discretion is to be exercised

judiciously, having regard to the facts and circumstances of the case. In the

present matter, I find that the penalties imposed by the Adjudicating

Authority under Sections 114(AA) and It7 are well within the statutory

framework and have been levied after due consideration of the material on

record. Accordingly, there is no justification to interfere with, question, or

modify the penalty imposed under these provisions.

8. In view of the aforementioned findings, the appeal filed by the appellant

department is hereby rejected.
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