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qO sft ss o EqI ilq {d idr{t fiS-ql llqr e.

This copy is granted free of cost for thc private use of the pcrson to rvhom it is issucd

1962 Er{r 129 dl (1) (qqr d)

-3{rItl 
ffiffiiilt-rFTq} &

IIIq-d + qEi{ i- at{ qft rs Bntsr { qq-i 61 en6fr {6(s oi(r d d g{r oiTan o1 qTfQr

a1 drfi-q € 3 E&i & riet srrfi sfr-dlirTfi yfuo lontr+ triltr<y, fuf, ridr6q, ({qer Eqrq)

iivd qlrf, q-i Hl o-l g-+0aoT oxft6+ rqa oc {f,a ?.
Under Section 129 DD(1) of the CustomsAcL, 1962 (as amcndr:d) inrcspcctof thc foilowirrs

categories of cases, any person aggricved by this order can prefer a ltcvisiorr n pplication to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Financr:,

(Department of Revenue) Parliament Street, New Delhi within 3 months flom the date of
communication of the order.

d /Ordcr relating to

Fq 3{rqf-rd ETO.

any goods exported

qr{d qTqKI Erfi or{T rrql qr{d IiIq R{tl q{ I qq :]Id
qr tsq rrErdr R{FT w sflt qT  e ftC eitleia qff, roft q qTa tr{ qT s{ rl'(rq e{Fr q{ irdil
rrg qfo of qrn fr rrtleia qrd € 6fr d.
any goods loaded in a conveyance for importation into India, but which arc not unloadcd zrt

their place of destination in India or so much of the quantity of srrch goods as has not bcor
unloaded at any such destination if goods unloadcd at such destination are shorl of tlr)
quantity required to be unloaded at that dcstination.

, 1,962 SIIqICI X dqT q{Iq rrq ffi=Filea vo-Aq+i s,1

3flqrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and thr: rules

thereundcr
qrur 3{rifi q, srrd m5q rqcl r.{iF

dfi Brsrft slF B-{ fr wrq ftqftfuo orrqrd rios di .nFtq :
!
(

qI

I't

The revision application should be in such form and shall be ve;ified in such
may be specified in the relevant rules and should be accompanierl by :

q€,1870 qE€.o rrq sFlsl{ {s' .xrtsr +'} +

mah its

prcscribccl

1

(a)

lM c-6 eh d rqrs tS o1 qrqroq go fure orn dqr qTftc.

4 copies ofthis order, bearing Court Irec Stamp ofpaise fifty only n onc oop!'as
under Schedule I item 6 of the Court Fce Act, 1870.

gEr& (F 3{dTziT gtq {d 4

4 copies of the Order in-Original, in addition to relevant documents, if .rny

efur &' onfr6a ol +

4 copies of the Application for Revision --lflUI AFR 1962 ,qql
r.[q rdt{, ote,il-s,G-d 3ltr frft q rd & cftd } 3{rft{ endr e A r . 2oo / -(FrR d e} uayur
u.rooo/-la* * 6Ert cr, 1, *er rJl urrror fr, € qIq fr{a gp6; } e-ffi6 qflq 8.3a{.6
d A q.ftqi. qfr {-tr, {irfl rFfi ql,,T, orIIgT rrqr (g s1 {frT eilt inqq gfi drc{ qr ss* 6q
d fr N ct{ ft Fq A r.2ool- riR qft \16 mE € 3tlt{o d d de S F-q fr {. looo/-
The duplicate copy of the T.R.6 challan cvidencing payment ,rf Its.200/- (Rupccs two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as thc casc m;ry tx:, undt:r thr:

Head of other receipts, fees, fines, forfeitures and Miscellanecus ltcms trcing th<-. ftx:

prescribed in the Customs Act, 1962 (as amended) for filing a Rr:vision Application. If thr:

-t

rI iirrffifu-'- ql

3.
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amount o[ duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fces as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

where the amount of duty and interest demanded and Penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

r:xcccding fiftSr lakh rupees, llve thousand rupees ;

(r)
rrqr (s 61 rrq q-rRr orc{ Fqq * +rfuo d d; {g EEI{ iEqq.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(E !{i qr {rEffi
rrEl 6ri q{, 

"r6j 
-}qd as fa-qK n t, .{{|f, {{ql $r\nr I

(d) An appca.l agarnst this order shall lic before tie Tribunal on payment of 107o olthe duty demanded where duty or

duly.rnd penalty are in dispute, or penalty, where penalty alone is in dispute.

(c)

() gdd

i'n
(rs)

ila

EI{r 12e (q)

rnfu&ftcqFrdid
eitfto ql ofitec q, al
qrBs.

Ilq&{ (rtR 3{T q{- (o)
: - 3{t{dl

fi Tf,-c'

ljndcr scction 129 (a) of the sard Acl. every application made before the Appellate Tribuna.I-

(a) in ;rn appca.l for Brant of stay or for rectification of mistakc or for any other purpose; or

lication shall bc accompanied by a fce of {ive Hundred rupees

tfuqfuqrq 3ifl-do1 qurri & foq q lbdl sr;q qdqq
rsr{f{ } ftq a-q{ e{ra.fi &.etq $qA ciE q] 6-1 Aw

I

Customs Excise & Service Tax Appellate
Tribunal, West Zonal Bench

q6W o-{frr d d a mcr{ffi orRrBqq $62 d ETrr 12e c (U }- o{rfh Ei4 fr.q.-g d
i;Sq sq-a go sfu t-ar o-l qfis 3rler6-{ur &'sc&i ffiRa qa tr{ erfro oq

va-a ?
In rcspect of cases other than these mentioned under item 2 above, aly person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Dxcise and Service Tax Appellate Tribunal at the following

address:

g (l) + s{fi{ .Tftf, } srq FrsPdfua {io €otr d-A ilftc-

Under Section 129 A16l of thc Customs Acl, 1962 an appeal under Section 129 A (l)of the

Customs Acl, 1962 shall be accompanied by a fee of -

]Ids.2 31q[fl 3ldl

2t,d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 0 l6

. L962 Em 129

3f qKI{I SiT6d{s

s-{

ud,

EArfu sgl( v@

. t962 Er{r 12e q (6)

orltrorq, qBf +iq fld

3{{I{dI, 31f,tr{I6[I(-3u00 I 6

ilRl

dlqrEw

qd;I,

(6)

5)

+\
wr (s of rf,q qiq elts Fqg qr rt$ Fq'd d Cr EgR Fqg.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupces;

rr.n {s a1 {fq qiqcrq Frrg € GrRm d afu-{ rqA qErs dl{{ Q rdtr6 q d d; qiq EgR

Fqq

dTGI AqT sfiTTql

em cIrIT rFTT {@ qTuI dqI d{rql

.3{flo € 6RrCrrn Tqr {@.d rdr

d s6rsrdto €

(b) for restoratjon of an appeal or ,rn app
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ORDER-IN-APPEAL

Two appeals havc been hlcd by M/s. Chirag International, 23, (iadodia

Market, Khari Baoli, De thi- 1 10009, (hereinafter referred to zr.s the 'Appcllant') in

terms of Section 128 of the Customs Act, 1962, challenging the Order-in-Original

No. 249 IACIKRP/REF/23-24 dated 29.O2.2024 (hereinafter referred to as 'lhc

impugned orderJ passe d by the Assistant Commissioner (Rctund), Custom

House, Mundra (hereinafter referred to as the 'adjudicating ,luthority').

2. It is obsened thar both the appeals are filcd againsl -he samc impugned

order, however the address of thc office of Commissioner (F ppcals) and dalt: of

filing are different as under :-

Table-I

ofDate
filing

s/49-3s/CUS I MUN I 2024-25 ot.o5.2024

s/49-4slcus I MUN I 2024-25 13.O5.2024

Address ol office of
Commisr.iionc r(A p 1x:als) in

4d, Fioor tIUDCO Building,
Ishwar Bhuvan I?oad,

Navrang rura, Ahmcdabad-
380009
7rh floo;', Mridul
Ncar l'imes of
Building, Ashram
Ahmcdabad-38OO09

'lorn'cr,

India
Ilo:rc1, 

]

l

The Appellant had submitted vide thcir submission datcd Cr6.05.2025 t.hat thd

appeal filed at the address of office of Commissioner(Appeals) situatcd at 4tr'

Floor, HUDCO Building, Ishwar Bhuvan Road, Navrang tura, Ahmedabad-

38OO09 (Sr. No. 1 above ) may be taken into consideratior ignoring the other

duplicate appeal which was filed due to mistake ol address. Accordingly, I take

up the appeal File No. S/49-35/CUS /MUN 12024-25 for disposal. Further, as

requested by the Appellant, I allow the second Appezrl File No. S/49-

45lCUS/MUN /2024-25 field by the appellant to be treated as withdrawn.

2.1 Facts of the case, in briet are that thc Appellant had filed rclund claim of

Interest on encashment of Bank Guarantee of Rs. 24,O3,754/- vide lettcr dtrtecl

O3.O8.2O23 received on O8.O8.2023 arising out of O-I-A No MUN-CUS'IM-000-

APP-34-23-24 dated 11.07.2023. The Appellant had filed Bil1s of Dntry No

114753 dated 18.06.2007 and 115328 dated 09.07.2007 fc,r import of "Whitc

Poppy Seeds" from T\rrkey. The value declared by the impcrter was very low

compared to the price of US $ 3200 for white poppy seeds of l\rrkey origin in the

Sr
No.

Appeal File No.

1

2

Page 4 of 18
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lntcrnational Market in public ledger in the month of May 2007. As the value

declared by the importers were very 1ow, it was proposed to load the value on the

basis o[ price of white poppy seed available in the international market, however

the Appellant requested for enhancement of value upto US 1700 MT and for

provisional assessment of Bills of Entry along with the 50% Bank Guarantee of

diffcrcncc of duty between US $ 3200/MT and US $1700 MT. The Appellant had

furnished Bank Guarantee of Rs.24,03,754 /- as per Table-II below.

Table-II

Sr
No.

Bank Guarantee
No.

Date Amount (In Rs.)

1 ts /07-o8 t3.o7.2007 13,94,179 /-

2

3

t6l07-o8

20 l07-O8

13.o7.2007

09.04.2007

8,39,s7s 1-

1,7O,OOO / -

24,Os,754 l-

2.1 The Show cause Notice dated

adjudicating authority vide OIO No. KDL/

26.).2.2OO8 and passed the following order;

Total

10.04.2008 was decided by the

1590/AC/MP & SEZI20O8 dated

Accordingly Bills of Entry were assessed provisionally. Further, to finalise the

provisional assessment, a Show Cause Notice was issued. Accordingly SCN dated

10.04.2oO8 was issued to reject the transactional value and to finalise the bills

of entry US $ 3200/ MT on the basis of Alert from Directorate of Valuation of

poppy seed of T\rrkish origin, the clearance made at Nhava Sheva Customs

House vide Bills of entry No. 788858 dated 06.06.2007 and 788859 dated

06.06.2007 and the price published in the Public Ledger in the month of May-

2007.

(i) He rejected the declared value under Rule 5 of the Customs

Valuation (Determination of Value of Imported Goods) Rules, 1988

of the white poppy seeds of T\:rkish origin.

(ii) He also ordered to finalise the provisional assessment of Bills of

\ Page 5 of 18
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Entry no. 114753 dated 18.06.2007 and 115328 datcd 09.07.2007

for import of "white poppy seeds" from T\rrkey (Country of Origin

Turkey) US $ 2700/MT under Rule 5 of the Cusroms Valuarion

(Determination of valuc of imported Goods Rulcs, 198U. Ilc furthcr

ordered that the demands arising out from thr: finalisation of thc

above said Bills of Entry to be paid iorthwith ,vith intcrest under

section 28AB of the Customs Act, 1962".

2.2 Being aggrieved by the aforesaid OIO, the Appcllant prcfcrrcd an

appeal before the Commissioner of Customs (Appeals), Kandla at Ahmcdabad

and Commissioner (Appeals) had taken up the matter for disposal in dcnovo

proceeding pursuant to CESTA1', Ahmedabad decisiorr vidc Order No.

AlST2|WZBlAHDl2010 dated 21.06.201O undcr which the Hon'ble 'tribunal

has disposed of the appeal filcd by the Appellant against OIA No.

36512009 lCus/Commr(A)/KDL/ datcd 27.O7.2OO9 by wa5. of rcmand to rhe

Commissioner (Appeals) observing as under;

"After heaing both sides we find that the Commisstoner (App<:als

dismissed the appeal for non- compliance with the stuu1 order pctss

him. Learned" aduocate Shri P.M. Daue appearing on belrulf of the apSyllant

submits that theg haue alreadg furnished a bank guarontee lotallfi

amounting to Rs.24,O3,754/- at tlrc time prouisional re,lease o7 ne giaid,s. . . :
Appellant has no objection if the said bank guarantee is enchased by the

Reuenue and consider as pre-deposit for heaing of thei,- appeal.

2. In uieut of the encashment of the bank guarantc,e in question and

inasmuch as the appeal has not been passed on mer:.t bg Commissioner

(Appeal"s), we set aside the impugned order and remand the matter to him

for decision on merit bg treating the encashment of the bank guarantee as

pre-deposit.".

2.3 The mattcr u,as taken up for disposal by thc Comrnissioner (Appr:ltls)

and same was disposed vide OIA. No. 14612O11/CUS/COI\{MR(A)/KDl, datcd

1.9.O4.2O11. The Commissioner (Appeals) at Para no. 6.12 ol the zrlorcsaid OIA

has held that;

"ln the light of the aboue discussion and frndings, I uphold the Impugned

order of re-determination of ualue, finalisation orf assessme nts and

confi.nnation of differentiol duty and interest, demand s, the amounts of

Page 5 of 18
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which stonds qualified by the adjudicating authoitg and communicated to

the appellant uide letter dated 20. 04.2009. There is no meit in this appeal

and same is dismissed".

2.4 Being aggrieved by the aforesaid OIA No. 146/2OL l/Cus/Commr.

(A)/ KDL dated 19.04.2O11, the Appellant filed appeal before the Hon'ble

CESTAT, WZB, Ahmedabad. Hon'ble CESTAT vide Final Order No.

Al 10614l2Ol9 dated 11.O4.2019 heid at Para 4 that;

"I-Ieard both the sides and perused the records. We find that from the SCN,

it can be seen that the reason for issuance of the SCN is basicallg an alert

from the DG Valuation. In our uiera, merelg by an alert of DG Valuation, SCN

cannot be issued in mass to all the imports without inuestigating the fact of

their declared ualue. Though in the subsequent inquiry, the department has

found that as per the public ledger international price published therein is

32OO PMT FOB Tilrkeg howeuer as per the judgement of this T?ibunal in the

case of Ajay Exports (supra), the Tribunal has categoicallg held in the

identical case that merely on the basis of international pice published in

he public ledger cannot be used for enhancement of the ualue. As regard

he application of pice of USD 2700 PMT on tle basis of Bill of entry of

conlemporaneous import, u-te find that the bill of entry of Laxmi Trading Co.

was relied upon uherein the 27OO PMT tuas enhanced pice by the atstoms

under the identical dispute. It is a settled low that for the purpose of

Cotttemporaneous pice, the pice which is under dispute and enhanced out

of such dbpute cdnnot be taken as a pice of Contemporaneous goods. Only

a price uthich declared bg the assessee and accepted bg th.e department,

the bill of entry thereof con only be token as pice of contemporaneous

goods. Moreouer, th.e enhancement of the pice in the case of Laxmi Trading

Co., tLrc case ll)as before the Tibunal and the enhancement uas set aside

by the Tribunal in ttrc case of Ajay Exports and others including ttte Laxmi

T'rading Co. (supra) therefore on both the count i.e. either the intemational

price published in the public ledger or contemporaneous pice of Laxmi

I'rading Co., the enhancement is incorrect and illegal. As regard the

judgement relied upon by the Ld. AR, ute find that the absolutely identical

facts and law point in respect of the same case from the same country or

oigin has been decided bg this Tibunal in tlrc case of Ajag Exports and

others, therefore, the facts of those cases relied upon by the AR is different

m the case in hand, therefore, the judgement are not applicable. As per

\

I

t
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aboue discttssion, the enhancemenl of the price and con sequential demttnd,

interest etc. is not sustainable. Accordinglg, the impugnzd order is set aside

and appeal i"s alloued uith consequential relief."

2.5 [n view of above, thc Appcllant filcd the r<:funrl appli<:atir>n dirtcd

11.Ol.2O2O which was received on04.O2.2O2l. Further, lcttcrdatcd 14.12.2O11

was issued by the Deputy Commissioner (tmport), Customs Flousc, Mundrzr, to

the Appellant that since thc Appeilant had not submittcd tht stay ordcr, iI zrny,

issued by any appellate authority i.c. Court/ CESTAT/ Conrmissioncr (A1;peal)

against OIO No. KDl,llS9OlAClMP&SEZl2OOS, datcd 26.12.2OO8, thr:

de partment had encashed the said Bank Guarantee ol F1s.24,O3,754 l-. On

scrutiny of rcfund application, it was rc<lucsted to thc Appcllant to subrnit thc

documents vide letter dated 12.O2.2020 which is as undcr;

i. Original Propcr Chartcred Accourrt Ccrtificate

ii. Original self-declaration cum undcrtaking that dut'r has ncithcr bccn

recovered nor passed on to buyer / othcr person.

iii. Ledger of customs duty receivable for F.Y. 20O8,O9 l') 2019 20.

iv. Balance sheet for the F.Y. 2019 with all schedulcs / rrotcs with iiCll

3CD.

v. Trial balance for the period from April-2o19 to 31.O1.2O2O

vi. Refund applicatir>n in the prescribed format.

vii. Original copy of Bills of entry.

viii. OIO NO. KDL/ lS9O/AC/MP 8& SDZI2008 datcd 2(r. 12.2OOB and r:tc.

The department had issucd remindcrs dated 02.O3.rO2O. 24.O3.2O2O.

24.O4.2O2O and 3O.O4.2020 to the Appcllant for submisr;ion of dor:um<:nts

sought vide letter dated 12.O2.2O2O.

2.6 The Appellal-rt had submittcd the following d<lcumcnts vide lcucr

dated 76.07 .202O received on 29.O7.2O2O;

(i)

(i i)

Copy of provisional asscsscd bills of entry.

Ledgcr in rcspcct ol Bank (iuarantees [<tr custom dutv/<:Lrstom

duty lcdger A/c.

C.A. Certificatc dated ).9.O2.2O2O issued by the M/s Ohandcr

Mohan and Associates (F.N 00O2963N) certi ying thart claimant

has neither recovered nor passed on the irmount. of custom

Page 8 of 18
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dury, redemption fine and penalty amounting to Rs.

24,OO,7541- to buyer or other person.

Form No. 3 CB and Form No. 3 CD certified by the CA.

Trading & Profit and Loss account for the year ended on

31.03.2019 and Balance Sheet as on 31.03.2019.

Trial Baiance for the Period from 01.04.2O19 to 31.01.2020.

Copy of OIO, OIA and CESTAT order.

Copy of letter dated 23.O2.2012 issued by AGM, SBBJ,

Chandni Chowk, Delhi addressed to the DC-(lmport) CH

Mundra informing that they are enclosing draft no. 787206

d,ated22.O2.2O12 of Rs. 24,O3,7541 in favourof SBI A/C

Custom Tax payable at SBI Mundra(Kutch).

(vi)

(vii)

(viii)

2.7 Further, the Appellant submitted letter F.No. SMETH/2020-21 188

dated O 1. l2.2O2O issued by the Chief manager, SBI informing that Demand

Dralt No. 787280 issued in favour of A/C Custom tax for Rs. 24,03,754/- was

already paid at Branch code: 60356 (Ashapura Complex Mundra) on 71.06.2072.

Initially draft no. 787206 dated 22.O2.2O 12 issued for Rs.24,O3,75a / by debit to

account no. 51O 18756355 of Chirag lntcrnational on dated 22.O2.2012. Later
.11

'r. 
iin 

draft was cancelled multiplc times and finally paid on Dated ll.06.2012.

'2.8 The Superintendent (RRA), Customs House, Mundra vide letter from

F.No. 5/20-03/0 10/RRA/ MCH I 20 l9-2O dated 19.02.2O20 has informed that

Tribunal's order A/ 10614/2019 dated i 1.O4.2O19 has been accepted by the

Principal Commissioner, CH, Mundra on 18.11.2019. The Appellant vide letter

dated 1 6.07.2020 received on 29.O7 .2020 submitted the requisite documents as

discussed in para 2.6 above. The application shall be deemed to have been

reccived on the date on which a complete application has been received as per

Explanation to the Customs Refund Application (FORM) Regulations, 1995 read

with para 6. I of Chapter 14 of CBEC'S CUSTOM MANUAL for the purpose of

paymcnt of interest under section 27A of the Act. Therefore, the refund

application shall be deemed to have been received on 29.07.2020 and within

thrce months from this date 1.e. 29.O7.2O2O, the refund order should be issued

on <rr bcfore 29.1O.2O2O. In that case, the refund order had been issued on

07.12.2O2O vide order-in-original no. MCH/ 100/ MJ/DClREFl2O2O-21.

Therefore, the Appellant claimed the interest for delayed payment of refund.

Further on the basis of Table-III as mentioned below Interest amounting to Rs.

15,01 5/ - had bcen granted. The detail of the same is as mentioned below:-

Page 9 of 18
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Table-III

No of days Delay Intercst (r16'2,

3il 1s,0 i s/-24,03,754 l- 30.1o.2020
to
06.12.2020

2.9 Further, ttre Appcllant disagrc<;d rvith thr: Intcrcsl, amoullt als

sectioned vidc O-l-O No MCH/86/l,lrlAClRcf/MCHl2O2O-i',1 ctar<:d 13. j2.2O21

and filcd appcal before the Appellatc Authority. The said z.ppcal was rlr:t:irlccl

vide Order-ln-Appeal No. MUN-CUS1'M-O0O-APP3a-23 24 dated 1 1.O7..202-3

whe rein the Appellatc Authority re mandcd thc matter 1o rl)c a(1.1u(li<:iriirrg

Authority for passing a lresh speaking ordcr on the basis o 
- submissiors madc

by the Appellant .

2.lO In view of above, the appellant filcd the refund application of Intcrcst

vide dated 03.O8.2O23 received on 08.08.2023 and claiminil Interest @ of 121X,

from thc date of cncashrncnt of thc bank guarantce. ..r;^lr, ,: ,r,
''," ii'q '-!" i

2.11 rhe Adjudicating Authority vidc impugned ordcr rcjected thc rr':fLind. -

of interest on encashmcnt of Bank Guar:rntce amounting to Rs. 24,03,7.54/- as

per as per provisions of Circular No. 984/Ot\/20 14,CX datr:d 16.09,2014 rt:acl

with Section I29E of thc Custom Act, 1962.

Being aggrieved with thc impugned ordcr, the Appellant hzrs filed the prescnt

appeais wherein they have submitted grounds which are as rrndcr:-

3. 1 It is submitted that the Adjudicating Authori _y has passcd thc

impugned order-in-original mechanically and rejected thc refund Application

even without appreciating that this is a clear case of rcfunc of pre-dcposit or

duty deposit. The Adjudicating Authority has passed the irnpugned ordcr-in-
original in most casual manner and the order is cryptic and non-spcaking in

nature. He has wrongly passed the present order even without verilication of thc

facts on record. Further, he has dared to pass the present order-in-original even

Amt.Refund
(In Rs.)

Period for Interest
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3. SUBMISSIONS OF THE APPELTANT:
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intentionally violating the clear and categorical direction of the Board given for

the issuc in question. The Adjudicating Authority has failed to appreciate that in

the present case he has issued Show Cause Notice on the irrelevant issue as it

is vcry clear from the record ofthe present case that the Bank Guarantee amount

of Rs. 24,03,754/- was encashed vide Order-in-Original passed by Adjudicating

Authority and the same was physically encashed on 11.O6.2012 and the same

was decided as pre-deposit vide Tribunal Order No. A - 872 / WZB / AHD / 2010

dated 2 1.06.20 10. Alterwards also the Ld. Commissioner (Appeals) dealt the

present issue treating the Bank Guarantee amount of Rs. 24,03,754/- as Pre-

Deposit as required under section l29E of Customs Act 1962. The Ld

Adjudicating Authority has ignored Lhe above mentioned factual matrix and

wrongly Observed:-

:lo-'} In this instant case, Since thc bank guarantee amounting to Rs.

24,O3,754/- was encashed on 11.06.2022., i.e., after the filing of appeal

with Commissioner (Appeal) and it is not to the extent of 7.Soh or 1O7o as

mcntioncd in above circular, therefore, it cannot be treated as pre-deposit

in torms ol Section 729b) of the Customs Act, 1962 and accordingly the

qucstion oi rcfund dot's not arise.

30. In vicw of above, thc Bank Guarantee amounting to Rs. 24,O3,754/-

v,Irich was cncashed on 1 1.06.201 2., i.c., after the liling of appeal with

Ccrmmissioncr (Appe als) and not to the extent of 7.5"/" or 107o may not be

trcated as a Pre-deposit in terms of Section 129E thus, the refund claim

of intcrest on encashment of Bank Guarantee amounting to Rs.

24,03,754 l- filed by the claimant is held to be improper and liable to be

rcjcctecl.

ffi
& "d

3.2 Therc is no dispute to the fact that the appellant furnished Bank

Guarzlntee ol [ts. 24,03,754 I al the timc of provisional assessment as security

monev against the duty difference. He has also failed to appreciate that the said

amount of Bank Guarantce had been encashed by the department transforming

the serme as cash sccurity evcn belore thc dccision of the Appellate Authority.

1'he Adjudicating Authority has further failed to appreciate that the action of the

department in the present casc was illcgal, improper and not permissible under

Iau, as rt is dccided in thc following case laws : UNION OF INDIA vs. DABHOL
t\

\\ '\,- Page 11 of 18
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POWER COMPANY [2006 (199) E.L.T. 782 (Bom.)], AJANTA LEATHDR r..ASrrrON

(P) LTD. vs. COMMR. oF CUS. (PORT), KOLKATA [2oo7 (2 t8) E.L.T. 624 (,tri. -

Kolkata) and METAL PLAST EXIM INDIA) LTD. vs. COMMISSIONIil? OF.

CUSTOMS, KANDLA [2012 (28O) E.L.T. 12O (Tri. - Ahmd.)].

3.3 In this cr-rnncction, thc appcllant has subnrrttr:<l Ic1.t.,,r-s i.lirtor.i

11.Ol.2O2O, lO.O7.2O2l, 13.O9.2021 , 22.i.O.2021 whcrr:in thc appcll,nr limL:

and again explained ther case and lacts on record to thc Adj udicating Authority.

FIowever, the Adjudicating Authority did not consider thosc I:tters zrn c,l r:ndr:r.l his

justice by sanctioning intercst oI l?s. 15,o I5/ mis- intcrprr:ting tl'rr: c:.rsc as

rcfund of duty amounl under Sec. 27 of customs Act. 1962. 'l'hc orcier-rn

original passed by the Adjudicating Authority is f<rund crypt c ancl non-spr:al<irrg

ordcr and he has also intcntionally vioiatcd thc principa of n:rtural juslLcc.

Accordingly, the present order-in-orrginal legally merits 1br setting asjclc ab
. -;;-'--, .l.:r

3.4 The Adjudicating Authority has failed to appreciato r

present matter, Hon'ble Tribunal has aiready treated thc Bank

amount of Rs. 24,03,754/- which was subsequently encashe d during

pcriod as pre-deposit. From the facts ol the casc it is clcarly scc, that in
subsequent appeal the I-d. commissioner of customs (Appcal) has also treatcd

the above mentioned deposit as prc-deposit only lor thc purposc oi Scc. i 2!)Il .I
Customs Act, L962. Now at this stzige of rcmand ad ju<licartion lhi: Ld.

Adjudicating Authority cannot takc differcnt stan<l at tlre aclvir:c ol Ai.rclir

Departmcnt. He has not lollowcd thc dircction of the commissir>nr;r of cusloms
(Appeal) given vide his Order-in-Appeal No. MUN - CyS,t.M - OOO - AI,p 38 , 23

- 24. lt is very clear lrom the impugn<.'d order-in-original that Lc1. Arljrrclicating

Authority has made an attempt to make a frcsh and differcnt case at thr: rcmantl

adjudication stage defyiirg the direction of the Hon'ble c.mmissioncr (Appcal),

For this purpose, he has also mis- inl.erprcted thc Boarrl circularr rgnoring thc

decision of I{on'ble Tribunal whcrcin the present deposit has bcr:n trLr:rtc(l as

pre-de posit which was followe d sul;scqucntly by thc commi ssioncr o1' cLrsLurns

(Appeals).

3.5 The Adjudicating Authority has also lailccl ro apprcciatc rhr,rt it rs

scttled in law that the encashcd Bzrnk Guarantcc arnrunr i; norhirrg bllr dLrt-\.

deposit / pre-deposit ancl the samc cannot bc treatcd as asscssccl dLrtr..il'-rount.

The case law KoMATSU INDIA pvr. LTD. vs. GOMMISSIOI\IER oF cusr.oMs

P at\e 72 of 78

initio.

1l
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COMMISSIONER OF CENTRAL EXCISE, HYDtrRABAD vs. I.T.C. LTD. -

2oos (179) E.L.r. 15 (s.C.).

a

d

b. SONY PICTURES NETWORKS INDIA PVT. LTD. vs. THE UNION OF

INDIA, THE COMMISSIONER OF CUSTOMS,AND CENTRAL EXCISE,

THE ASSISITANT COMMISSIONER OF CUSTOMS - 2OI7 - TIOL - 1iO2

HC - KERALA. CUS.

M/s. HINDUSTAN PERFUMERS VS. COMMISSIONER, CENTRAL

GOODS AND SIJRVICE TAX - 2022 - TIOL - 145 - CESTAT - DEL,

(l

GOVIND MILLS LTD. vs. COMMISSIONER OF C. EX., ALLAHABAD -

2014 (ss) S.T.R. 444 (ALL.).

ONY PICTURES NETWORKS INDIA PVT. LTD. vs. UNION OF INDIA -

2017 (sss) E.L.T. 179 (KER.)

f. MADURA COATS PVT. LTD. vs. COMMISSIONER OF C. EX., KOLKATA

rv - 2or2 (28s) E.L.T. 188 (cAL.).

g. VIKRAM ISPAT vs. UNION OF INDIA - 2OO9 (2341 8.L.T.74 (BOM.).

3.6 The appellant has drawn attention to the case law : M/s. TEHRI

PULP AND PAPER LTD vs. COMMISISONER OF CENTRAL GOODS AND

SERVICES TAX 12022 - TIOL - 63 - CESTAT - ALLI wherein under the similar

circumstances, Hon'ble CESTAT has decided to sanction the refund of interest

on thc pre-d<:posit @ 127o following the decision of Hon'ble Apex Court. In view

of the above mentioned submissions it is very clear that the Adjudicating

Aulhority has lailed to appreciate the facts ol the present case and he has taken

some irrelevant and baseless grounds to reject the refund application for interest

\

t

6 (3|

I
E

J-
l-/"
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[2023 (O1) LCX 0093] is referred in support of the above mentioned contention.

The Adjudicating Authority has failed to appreciate that Ld. Commissioner of

Customs (Appeal) has remanded the present matter only to check whether the

rate of interest will be 72o/o as it was claimed subsequently by the appellant on

the basis of decisions of the higher forum of law in the matter of :

h. M/s. TEHRI PULP AND PAPER LTD. vs. COMMISSIONER OF CENTRAL

GOODS AND SERVICE TAX - 2022 - TTOL - 63 - CESTAT - ALL.
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liled by the appellant.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 06.05.2025,

following the principles of natural justice whcrein shri N N chakarborty,
consultant appeared for the hearing and he re-iterated the submissi.n madc at
the time of filing the appeai. He also field additional subrnissions whcrcin hc

reiterated the reliance on the laws cited in the appcal mcmorandum. I.lc furthcr
requested to ignore the appeal filed by them address(rd to the officc of
commissioner(Appeals) at 7n floor, Mridul Tower, Near Times oI India lluilding,
Ashram Road, Ahmedabad-38OOo9 and consider the othcr,ppeal pctition.

DISCUSSION AND FINDINGS:

5 l have car.fully gonc through thc casc rccor<ls, irnpugrrr:rl -crrdcr

passed by the Assistant commission<:r (Ilefund), custom Ilousc, Murrcira zi,d
the defense put forth by the Appelranl in thcir appcal. Thc Appcrlant h:rs fireci

the present appeal on O1.O5.2O24. In thc Form C.A.- 1, the Appr:llant hers

mentioned date of communication of thc ordcr-rn origrnar datcd 29.o).2024
as 09.o3.2024. Hence, t1-re appe al has bccn tilcd wiLhin nor.m rl pr:riod or (ro <itrvs,

as stipulated under Secl-ion 128(1) of tho customs Act, r9612. As tl-re appe:rr hzrs

been file d within the stipulate d timc-limit under se ction l2 3(1) of rhc cusroms
Act, 1962 and pertains to refund matter, it has bcen admittcd ancl bcing takcn

up for disposal.

5.1 On going through the material on record, I find that lollowing issucs

required to be decided in the present appcal :

(i)

(ii) Whether the adjudicating authority correctly ap1>lied thr: provisions

for interest on refund of the amount, particularly rcgar<1ing thc

applicable rate of intercst and the rclevant scction .f the customs
Act, 1962.
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Whether the adjudicating authority correctly int,:rpreted thc naturc
of the Bank Guarantee encashment (i.e., whcthe r it constitutcs a

"pre-deposit" for the purpose ol interest accrual under Sr:ction

129EE) in light oI the llon'ble CESTAT's previou,r binding orclcr.
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5.2 The Appellant strongly relies on the CESTAT's Final Order No.

A I 87 2 I W ZB I AHD / 20 1 0 dated 2 1.06.20 1 0, which "treated" the Bank Guarantee

amount oi Rs. 24,03,754/- as a "pre-deposit" for the purpose of Section l29E of

the Cuslllms Act, 1962. It is crucial to understand the context of this CESTAT

<.rrder. Scction 129E, as it stood prior to the 2014 amendment, dealt with the

pou,cr ol the appellatc authority to dispcnse with pre-deposit for filing an appeal.

'lhe CES'I AT s order likely "trcated ' the BG as a pre-deposit for the purpose of

granting stay or allowing the appeal to be entertarned without further cash

deposit. 'l'his interpretation of "pre deposit for the purpose ol Section 129E (stay)

<locs not :rutomzrtrcally cxtend to making it a "dcposit made under Section 129E"

for thc purpose of interest accrual under Section 129EE.

5.3 Section 129trtr ot the Customs Act, 1962, specifically states: "Where

an .rmr)Lurt deposited by the appellant under Section 129E is required to be

rcfun<lcd consequent upon the ordcr of the appellate authority, there shall be

paid ro thc appellant interest..." The key phrase is "under Section 129E-" The

Bank (luarantcc in que stion was cncashed on 11.06.2012. The statutory pre-

clcposit rcgime of 7 .5"k or 1O%r undcr Section 1 29tr came into effect only lrom

06.0U.2014. There [ore, the B(i amount was not a statutory pre-de posit made

unrlcr thc amended Section 129E. It was either a general guarantee or a deposit

made during investigation / adjudication.

5.4 Thc adjudicating authority's reasoning that the BG amount could

not bc treate d as a pre-deposit in terms of the specific percentages (7 .Sok or lOok)

is rclcvant because those percentages define the statutory pre-deposit under the

amcnclcci Section 129D. ll the deposit docs not fall squarely within the ambit of

"almount dcposite d by the appt:llant undcr Section 129E," then Section l29EE,

which specifically provides for interest on such deposits, may not be directly

applicablc. The GESTAT orders cited by the appellant often distinguish between

prc <lcposits lor stay purposes and "payments of duty" or "deposits during

invcstigertion' for intere st purposes. Some of thcse judgments also refer to a 670

intcrcst rate for pre-deposits, particularly those made after tl|le 2014

amcn d mcn t.

rovisions of Section 27 ol the Customs Act, 7962. Section 27A of lherefur-rd p
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5.5 If the amount is not a "deposit made under Section 1298" for the

purpose of Section 12gF,E, then its refund, if due, would fall under the general

t
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Customs Act, 1962, deals with interest on delayed refunds c,I duty. It stipulzrtcs

that if duty is not refunded within three months from the date of application,

interest shall be paid at a rate "not below five percent" (which is currcntly 6Yo

per annum as per Notification No. 70 l2Ol4-C:us(NT) dated 06.0i1.20 1 4).

5.6 The adjudicating authority sanctioncd Rs. 15,015/- inlercst,

trcating thc claim as a re fund of duty undcr Scction 27 r'sf Ll.tt: (lustoms Ac:t., l9(r2.

This approach aligns with the view that if Section 12988 is irrapplicablc, Secrion

27A is the default provision lor intcrcst on refunds. 'lhe A tpcllant s <:laim lor

127o interest is often bascd on judgments pertaining to involuntary dcposits (c.g.,

during raids / investigations) or specific pcriods whcre er highcr ratc was judlcialll,

determined due to the absence of a clcar statutory rate. Ho\\ evcr, for rcfunds o1'

duty, the statutory rate under Scction 27A (currently 6t%l r; gcncrally .rpp cd.

'l'he Delhi High Court in Raj Kumar Batra Vs Commis;ioncr ol Customs

(Preventive) clarified that interest on dclayed refunds under -eection 27A is

pcr annum.

5.7 The previous remand ordcr dirccted the adjudicating auth o

cxamlne the appellant's contention and pass a spcaking ordcr a
particularly regarding the claim for intercst at 12ya on the prc-dcposit. Thc

adjudicating authority did rc-examinc thc claim, passcd a frcsh spcakrrrg orricr,.

and sanctioned interest, albeit at a rate different from v,hat thc Appcllanf;,:..

claimed. While the Appellant may disagree with the outcome , thc ad.1udicaring

authority has fulfillcd the proccdural rcquir<:ment of rr.-adj r_r d rczr Lion and

provided reasons for its decision. Thc rcmand did not rtandatc a spccific

outcome (127o interest) but directed rc cxzrmination and a speaking order.'lhc

adjudicating authority's interpretation, t'vcn if unfavorable t.o thc appclLan[, is

an exercise of its adjudicatory power in compliancc with the -cmzrnd.

5.8 As discussed, the entitlem ent to l2Vo interest typicaliy ariscs in

specific circumstances (e.g., involuntary deposits, pre-2O14 statutory

amendments, or where the refund order predates the 6% notification). (iiven that

the BG was encashed in 2012, before thc tormal 7.SVo/107o pre-deposit rcgimc,

and the refund is being processed under Section 2TA, t)r.e s1.atutory rate ol 60/o

per annum (as applicable under Section 2T Al is the appropriate ratc. Thc

adjudicating authorit5r's sanction of interest. at this rate is consistent with the

current statutory framework for duty refunds. The legality of thc encashment
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itsclf is a separate issue from the interest on refund, and the adjudicating

authorlly s order focuses on the latter.

7. In view ol thc detailed discussions and findings above on each of the

issues, ancl in cxercisc of thc powers confcrred under Section 128A of the

Custorns AcL, 1962, I pass the following order:

(i) The adjudicating authority has correctly interpreted the nature of the

ank Guarantee encashment and appropriately applied Section 27A ol the6(

D
,E

I
t i) 'I'he adjudicating authority has properly complied with the specific

dircctions of thc Hon'b1c Commissioner (Appeals)'s remand order dated

11 .O7 .2023.

(iii) 'lhe Appellant is entitled to intercst as sanctioned by the adjudicating

authority in the impugned order, in accordance with Section 27A of tl:.e

Customs Act, 1962.

Therefore, the impugned order-in-original No. 249 IAcIKRPIREF 123-24 dated

29.O2.2024 is herebY upheld.

8.1 The appeal filed by M/s. Chirag International bearing F. No' S/49-

35/CUS/MUN 12024-25 is hereby rejected.
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6. In view ofthe detailed discussions and findings above, I find that the

impugncd Order-in-Original is iegally sustainable. The adjudicating authority

has corrcctly interpreted the nature ol the encashed Bank Guarantee as not

falling under the specific provisions of Section 129EE for interest accrual, and

has appropriately applied Section 27 A of the Customs Act, 1962, for the refund

of intere st. The adjudicating authority has also compiied with the directions of

the previous remand order by re-examining the claim and passing a speaking

order. Thc Appellant's contentions for 72o/o interest are not found to be applicable

in the facts and circumstances of this case.

stoms Act, 1962,lor the purpose of interest on refund.

)-V
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4.2 The appeal filed by M/s. Chirag International bearing F. No. S/49-

45/CUS/MUN /2024-25 is dismissed as withdrawn.

.9

F.No. S/49-35/CUS/MUN/2o24-2s
F.No. S/4e-45 lCUs /l/rUN /2024-25

GU

Com missioner (Appcals),

C -rstoms, Ahmcdabad

Date:17 .06.2025

t1 ..lJ

By Registered post A.D/E-Mail

To,

M/s. Chirag International,
23, Gadodia Market, Khari Baoli,
Delhi-110009.

Coov

,,
to

The Chief Commissioner of Customs, Ahmedabad zonc, Custom Housc,
Ahmedabad.

The Principal Commissioner of Customs, Custorns l-lousc, Munclra.
The Deputy /Assistant Commissioner of Customs (lielund), Custom
House, Mundra.
Guard File.

2

3

4
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