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gg ufd 39 aafaa & Frefl Iugin & forg que A € @irll & ford A8 gg o) fosar 74 2. ‘

This copy is granted [rce of cost for the private use of the person to whom it is issued.

Hiurres srfufay 1962 &1 URT 129 1 9 (1) (@uT quifum) & dia Fafafea 4y &
HHAT & GER § BIs e 39 AW § U BT HIed TeqH Sl gl al 39 1aw @ uifi
@l akiE ¥ 3 g & 3iex R wia/wyaa wfug (enden ), faw daray, @rg favm)
dug A, 7% fewelt @1 gAdleron onde Rqd R ¥d €.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended) in respect of the following |
categories of cases, any person aggricved by this order can prefer a Revision Application to |
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, ‘
(Department of Revenue) Parliament Street, New Delhi within & months from the date of |

communication of the order.

Frafafea wafia sne=r/order relating to

A9 & =4 § nyrfad sig qrd. o ‘

any goods exported

YIRA § AT B g 1! aTgd A aral 14T dfee yRd A 39d T=1ed |ITT U IaR 7 ¢ 0l
g1 39 I R R IaR &4 & faw spafdrg o1 IaR A oF WR g1 39 e ®TE U Jan
TQ ATA &t /AT H eraférg Ara @ &t gl

(b)

any goods loaded in a conveyance for importation into India, but which are re not unloaded at
their place of destination in India or so much of the quantity of suich goods as has not been |
unloaded at any such destination if goods unloaded at such destination are short of the |
quantity required to be unloaded at that destination.

)

dareres srfufom, 1962%}?awmxauimaquwﬁwﬁmwwdﬂ|
e,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules :pﬂﬂ.
thereunder.

gqﬂ&waﬁmwmﬁwwﬁﬁﬁﬁﬁgmﬁmaﬁﬁnmﬁﬁ_ N2
@ werft AR 39 & wry Prafafaa s dag @3 Wik E, SIS

The revision application should be in such form and shall be ve-ified in such mahﬁe\\.ns
may be specified in the relevant rules and should be accompanied by : ‘'

()

BT B! Uae, 1870%%%53@1@"!lﬂamﬁ?ﬁufhﬁ%qnq&rmmanﬁmaﬂwﬁm
fowet v ufa # yerg 99 #) ey Yoo fwe @ g Tifee. |

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only n one copy as prcscril_x:d_j
under Schedule 1 item 6 of the Court Fee Act, 1870.

()

g SETaw] & 3ferdl 914 7o A &1 4 Ui, aie 81

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(1)

TR & R s B 4 o " ———

()

|
4 copies of the Application for Revision. B ‘

(H)

3= Wfte, wﬂﬁ,aus.aﬁﬁ&hzﬁﬁﬂnaﬁﬂrﬁsfamtﬂﬁ wm%ﬁw.zooz {Wﬁ?ﬁﬂﬁ}m |
¥.1000/-(F T & g9R H1H ), o1 ot wrrent €1, @ wia fRd aprarm & waifore aar A.site |
1 & ufcai. afe e, [ T ST, AT 7T €8 $ A SR =u U E Ul 39d &4 [
B 0 U8 B & ¥ 9 d $.200/- AR ufe te o@ | AfUe @7 O B9 & 9 H ¥.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two'i
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fch

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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| amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
4. | e ¥, 2% T gfea Amad & eTar 3 I & §iEH J§ Oie ®is ofed 39 Ao § MEd
| Ty ®Xal g o 3 dhanes fufam 1962 @Y uRT 120 T (1) & oA wid Whu.-3 o
Wy, Fly Iae Yoo AT Gay R dia ftreo & gay Fufafad ud w erdfia &=
RET
1 n l:(:'.“;p(':(.‘l of cases other than these mentioned under item 2 above, any person aggrieved_
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

?ﬂ'ﬁfﬂ?ﬁ, Huly IdIE Yo g Hal H e | Customs. Excise & Service Tax Appellate |
3iftrepwor, ufsnft eflg dis Tribunal, West Zonal Bench

gl HAfre, agHTel HaA, Ade MRUTR ga, | 2% Floor, Bahumali Bhavan,

JYREr, AeHcdlE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

l Ahmedabad-380 016
5. E arges sifufran, 1962 @ URT 129 U (6) & 34l Hages sifufyga, 1962 ®1 URT 129
T ) & e sdte & wry Rufafaa gee dau 97 afee-

" Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

| erdte § wrafRa ATHe A wgl (ol SRR HfUBRY gRT A0 79T Qb AR TS ayT ST
Y1 & ®1 IGH Ui A8 FYL 1 I¥Y HH ) d (P §UR IUT,
where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

ardta @ gralad Je A oigl (ed! YHTSed JHfUST) gIRT AN 79T Yo NI AT ayT qIdl
Ty 3 $ IGH Ul arg wUU ¥ Hfus g1 dfe $ud g are 9 sfie F 8 ) uie s

(b) | where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not
| exceeding fifty lakh rupees, five thousand rupees ;

() | snita § wEfg e A ofgl (¥ AT HUbR) gIRT HIT 747 e AR 4TS duT eard]

Y1 &S B IHH ULE @@ EuU # 34fus gl dl; <y R IUT.

where the amount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

@) | SRy & e i@ & Q. 70 TGS S 10% @ $E R, 7 Iob 41 Yep W s Rag He, s @ 10%

381 & UR, oIyl haw &3 e 3 R, srdler @ s |

(d) | An appeal agamst this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | Jad HUGUH $1 YRT 129 (T) & =it e WfUH0 & GH aT9R TAS AdeT UF- (&)
A ™ F g a1 Tafedl & YuURA & for ar fesd sy yarerE & forg feg g srdie « - sryan
(@) e a1 snde U BT waTads & fiU arar srded & 9Y ¥ uig 91 &1 g ol dan
g4 Tfgu.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

{a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Two appeals have been filed by M/s. Chirag International, 23, Gadodia
Market, Khari Baoli, Delhi-110009, (hereinafter referred to as the ‘Appellant’) in
terms of Section 128 of the Customs Act, 1962, challenging the Order-in-Original
No. 249/AC/KRP/REF/23-24 dated 29.02.2024 (hereinafter referred to as ‘the
impugned order’) passed by the Assistant Commissioner (Refund), Custom

House, Mundra (hereinafter referred to as the ‘adjudicating authority’).

2 It is observed that both the appeals are filed against the same impugned
order, however the address of the office of Commissioner (Appeals) and date of

filing are different as under :-

Table-I
Sr | Appeal File No. Date of [ Address of office of |
No. filing Commissioncr(Appeals) in |

the appeal papers |
1 | S/49-35/CUS/MUN/2024-25 | 01.05.2024 | 4t Floor HUDCO Building, |
Ishwar Bhuvan Road,
Navrangpsura, Ahmedabad- |
. 3gooo9
13.05.2024 | 7" floor, Mridul Tower,
Near Times of Indig|
Building, Ashram Road,
k B Ahmedabad-380009

|
— S et
2 | S/49-45/CUS/MUN/2024-25 |

The Appellant had submitted vide their submission dated 06.05.2025 that the
appeal filed at the address of office of Commissioner(Appeals) situated at 4
Floor, HUDCO Building, Ishwar Bhuvan Road, Navrangosura, Ahmedabad-
380009 ( Sr. No. 1 above ) may be taken into consideratior ignoring the other
duplicate appeal which was filed due to mistake of address. Accordingly, I take
up the appeal File No. S/49-35/CUS/MUN/2024-25 for disposal. Further, as
requested by the Appellant, I allow the second Appeal File No. S/49-
45/CUS/MUN/2024-25 field by the appellant to be treated as withdrawn.

r

2| Facts of the case, in brief, are that the Appellant had filed refund claim of
Interest on encashment of Bank Guarantee of Rs. 24,03,754 /- vide letter dated
03.08.2023 received on 08.08.2023 arising out of O-1-A No MUN-CUSTM-000-
APP-38-23-24 dated 11.07.2023. The Appellant had filed Bills of Entry No
114753 dated 18.06.2007 and 115328 dated 09.07.2007 for import of "White
Poppy Seeds" from Turkey. The value declared by the importer was very low
compared to the price of US $ 3200 for white poppy seeds of Turkey origin in the

M
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International Market in public ledger in the month of May 2007. As the value
declared by the importers were very low, it was proposed to load the value on the
basis of price of white poppy seed available in the international market, however
the Appellant requested for enhancement of value upto US 1700 MT and for
provisional assessment of Bills of Entry along with the 50% Bank Guarantee of
difference of duty between US $ 3200/MT and US $1700 MT. The Appellant had
furnished Bank Guarantee of Rs.24,03,754 /- as per Table-II below.

Table-II
Sr Bank Guarantee | Date Amount (In Rs.)
No. | No.
1 15/07-08 13.07.2007 13,94,179/-
2 16/07-08 13.07.2007 8,39,575/-
3 |20/07-08 09.08.2007 1,70,000/-
Total | 24,03,754 /-

Accordingly Bills of Entry were assessed provisionally. Further, to finalise the
provisional assessment, a Show Cause Notice was issued. Accordingly SCN dated
10.04.2008 was issued to reject the transactional value and to finalise the bills
of entry US $ 3200/ MT on the basis of Alert from Directorate of Valuation of
poppy sced of Turkish origin, the clearance made at Nhava Sheva Customs
House vide Bills of entry No. 788858 dated 06.06.2007 and 788859 dated
06.06.2007 and the price published in the Public Ledger in the month of May-
2007.

#4 The Show cause Notice dated 10.04.2008 was decided by the
adjudicating authority vide OIO No. KDL/ 1590/AC/MP & SEZ/2008 dated
26.12.2008 and passed the following order;

(i) He rejected the declared value under Rule 5 of the Customs
Valuation (Determination of Value of Imported Goods) Rules, 1988
of the white poppy seeds of Turkish origin.

(i) He also ordered to finalise the provisional assessment of Bills of

A\

A
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Entry no. 114753 dated 18.06.2007 and 115328 dated 09.07.2007
for import of “white poppy seeds” from Turkey (Country of Origin
Turkey) US $ 2700/MT under Rule 5 of the Customs Valuation
(Determination of value of imported Goods Rules, 1988. He further
ordered that the demands arising out from the finalisation of the
above said Bills of Entry to be paid forthwith with interest under
section 28AB of the Customs Act, 1962".

2.2 Being aggrieved by the aforesaid OlO, the Apgpellant preferred an
appeal before the Commissioner of Customs (Appeals), Kandla at Ahmedabad
and Commissioner (Appeals) had taken up the matter for disposal in denovo
proceeding pursuant to CESTAT, Ahmedabad decisiori vide Order No.
A/872/WZB/AHD/2010 dated 21.06.2010 under which the Hon'ble Tribunal
has disposed of the appeal filed by the Appellant against OIA No.
365/2009/Cus/Commr(A)/KDL/ dated 27.07.2009 by way of remand to tho

Commissioner (Appeals) observing as under;

"After hearing both sides we find that the Commissioner (Appr*a[si
dismissed the appeal for non- compliance with the stay order p{msed\hgg’mg
him. Learned advocate Shri P.M. Dave appearing on behalf of the appe!!ant =7y . j.
submits that they have already fumished a bank guarantee Iotaiiﬁ; I
amounting to Rs.24,03,754/- at the time provisional release of the gooc"ks,. i
Appellant has no objection if the said bank guarantee is enchased by the
Revenue and consider as pre-deposit for hearing of thei- appeal.

2. In view of the encashment of the bank guarantee in question and
inasmuch as the appeal has not been passed on mer't by Commissioner
(Appeals), we set aside the impugned order and remand the matter to him
Jfor decision on merit by treating the encashment of the bank guarantee as

pre-deposit.".

2.3 The matter was taken up for disposal by the Commissioner (Appeals)
and same was disposed vide OIA. No. 146/2011/CUS/COMMR(A)/KDL dated
19.04.2011. The Commissioner (Appeals) at Para no. 6.12 of the aforesaid OIA
has held that;

“In the light of the above discussion and findings, I uphold the Impugned
order of re-determination of value, finalisation of assessments and

confirmation of differential duty and interest, demancls, the amounts of

Ay

4
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which stands qualified by the adjudicating authority and communicated to
the appellant vide letter dated 20. 04.2009. There is no merit in this appeal

and same is dismissed’,

2.4 Being aggrieved by the aforesaid OIA No. 146/2011/Cus/Commr.
(A)/ KDL dated 19.04.2011, the Appellant filed appeal before the Hon'ble
CESTAT, WZB, Ahmedabad. Hon'ble CESTAT vide Final Order No.
A/10614 /2019 dated 11.04.2019 held at Para 4 that;

"Heard both the sides and perused the records. We find that from the SCN,
it can be seen that the reason for issuance of the SCN is basically an alert
from the DG Valuation. In our view, merely by an alert of DG Valuation, SCN
cannot be issued in mass to all the imports without investigating the fact of
their declared value. Though in the subsequent inquiry, the department has
found that as per the public ledger international price published therein is
3200 PMT FOB Turkey however as per the judgement of this Tribunal in the
case of Ajay Exports (supra), the Tribunal has categorically held in the

identical case that merely on the basis of international price published in
v the public ledger cannot be used for enhancement of the value. As regard
xfthe application of price of USD 2700 PMT on the basis of Bill of entry of
contemporaneous import, we find that the bill of entry of Laxmi Trading Co.
was relied upon wherein the 2700 PMT was enhanced price by the customs
under the identical dispute. It is a settled law that for the purpose of
Contemporaneous price, the price which is under dispute and enhanced out
of such dispute cannot be taken as a price of Contemporaneous goods. Only
a price which declared by the assessee and accepted by the department,
the bill of entry thereof can only be taken as price of contemporaneous
goods. Moreover, the enhancement of the price in the case of Laxmi Trading
Co., the case was before the Tribunal and the enhancement was set aside
by the Tribunal in the case of Ajay Exports and others including the Laxmi
Trading Co. (supra) therefore on both the count i.e. either the international
price published in the public ledger or contemporaneous price of Laxmi
Trading Co., the enhancement is incorrect and illegal. As regard the
judgement relied upon by the Ld. AR, we find that the absolutely identical
facts and law point in respect of the same case from the same country or
origin has been decided by this Tribunal in the case of Ajay Exports and
others, therefore, the facts of those cases relied upon by the AR is different

from the case in hand, therefore, the judgement are not applicable. As per

_ \ﬁ Page 7 of 18
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above discussion, the enhancement of the price and cor sequential demand,
interest etc. is not sustainable. Accordingly, the impugnzd order is set aside

and appeal is allowed with consequential relief.”

2:5 In view of above, the Appellant filed the refund application dated
11.01.2020 which was received on 04.02.2021. Further, letter dated 14.12.2011
was issued by the Deputy Commissioner (Import), Customs House, Mundra, to
the Appellant that since the Appellant had not submitted the stay order, if any,
issued by any appellate authority i.c. Court/CESTAT/Commissioner (Appeal)
against OIO No. KDL/1590/AC/MP&SEZ/2008, dated 26.12.2008, the
department had encashed the said Bank Guarantee of Fs.24,03,754/-. On
scrutiny of refund application, it was requested to the Appellant to submit the

documents vide letter dated 12.02.2020 which is as under;

1. Original Proper Chartered Account Certificate

ii. Original self-declaration cum undertaking that duty has neither been
recovered nor passed on to buyer / other person.

iii. Ledger of customs duty receivable for F.Y. 2008-09 to 2019-20.

iv. Balance sheet for the F.Y. 2019 with all schedules / notes with 3CB afig

3CD.

v. Trial balance for the period from April-2019 to 31.01.2020
vi. Refund application in the prescribed format.

vii. Original copy of Bills of entry.

viii. OIO NO. KDL/ 1590/AC/MP 8& SEZ/2008 dated 26.12.2008 and ctc.

The department had issued reminders dated 02.03.2020. 24.03.2020.
24.04.2020 and 30.04.2020 to the Appellant for submission of documents
sought vide letter dated 12.02.2020.

2.6 The Appellant had submitted the following documents vide letter
dated 16.07.2020 received on 29.07.2020;

(i) Copy of provisional assessed bills of entry.

(11) Ledger in respect of Bank Guarantees for custom duty/custom
duty ledger A/c.

(ii1) C.A. Certificate dated 19.02.2020 issued by the M/s Chander
Mohan and Associates (F.N 0002963N) certilying that claimant

has neither recovered nor passed on the amount of custom

s
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duty, redemption fine and penalty amounting to Rs.
24,00,754 /- to buyer or other person.

(iv) Form No. 3 CB and Form No. 3 CD certified by the CA.

(v) Trading & Profit and Loss account for the year ended on
31.03.2019 and Balance Sheet as on 31.03.2019.

(vi) Trial Balance for the Period from 01.04.2019 to 31.01.2020.

(vii) Copy of OI0, OIA and CESTAT order.
(viii) Copy of letter dated 23.02.2012 issued by AGM, SBBJ,
T \ A ey, " Chandni Chowk, Delhi addressed to the DC-(Import) CH
r‘ A .:"*-; Mundra informing that they are enclosing draft no. 787206
14 ﬂ,\“ I3 dated 22.02.2012 of Rs. 24,03,754/ in favour of SBI A/C
R ,"‘ “,f ’ Custom Tax payable at SBI Mundra(Kutch).
2.7 Further, the Appellant submitted letter F.No. SMETH/2020-21/88

dated 01.12.2020 issued by the Chiel manager, SBI informing that Demand
Draft No. 787280 issued in favour of A/C Custom tax for Rs. 24,03,754 /- was
already paid at Branch code: 60356 (Ashapura Complex Mundra) on 11.06.2012.
Initially draft no. 787206 dated 22.02.2012 issued for Rs.24,03,754/ by debit to
_account no. 51018756355 of Chirag International on dated 22.02.2012. Later

LR

g bn draft was cancelled multiple times and finally paid on Dated 11.06.2012.

2.8 The Superintendent (RRA), Customs House, Mundra vide letter from
F.No. S/20-03/010/RRA/MCH/2019-20 dated 19.02.2020 has informed that
Tribunal's order A/10614/2019 dated 11.04.2019 has been accepted by the
Principal Commissioner, CH, Mundra on 18.11.2019. The Appellant vide letter
dated 16.07.2020 received on 29.07.2020 submitted the requisite documents as
discussed in para 2.6 above. The application shall be deemed to have been
received on the date on which a complete application has been received as per
Explanation to the Customs Refund Application (FORM) Regulations, 1995 read
with para 6.1 of Chapter 14 of CBEC'S CUSTOM MANUAL for the purpose of
payment of interest under section 27A of the Act. Therefore, the refund
application shall be deemed to have been received on 29.07.2020 and within
three months from this date 1.e. 29.07.2020, the refund order should be issued
on or before 29.10.2020. In that case, the refund order had been issued on
07.12.2020 vide order-in-original no. MCH/ 100/ MJ/DC/REF/2020-21.
Therefore, the Appellant claimed the interest for delayed payment of refund.
Further on the basis of Table-III as mentioned below Interest amounting to Rs.

15,015/~ had been granted. The detail of the same is as mentioned below:-

X Page 9 of 18
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Table-III
Refund Amt. | Period for Interest | No of days Delay | Interest @6%
(In Rs.) :
= =T _l = —— = ——
24,03,754/- 30.10.2020 38 15,015/~
to ‘
06.12.2020
l N o
2.9 Further, the Appellant disagreed with the Interest amount as

sectioned vide O-1-O No. MCH/86/LP/AC/Ref/MCH/2020-21 dated 13.12.2021
and filed appeal before the Appellate Authority. The said appeal was decided
vide Order-In-Appeal No. MUN-CUSTM-000-APP-38-23-24 dated 11.07.2023
wherein the Appellate Authority remanded the matter to the adjudicating
Authority for passing a fresh speaking order on the basis o submissions made

by the Appellant .

2.10 In view of above, the appellant filed the refund application of Interest

vide dated 03.08.2023 received on 08.08.2023 and claimin; 7 Interest @ of 12‘/;:
1= :';% ‘,{f'- 3

B

from the date of encashment of the bank guarantee.

f

2.11 The Adjudicating Authority vide impugned order rejected the r}:ﬂjnﬁl Fo
of interest on encashment of Bank Guarantee amounting to Rs. 24,03,754 /- as '
per as per provisions of Circular No. 984 /08/2014-CX dated 16.09.2014 read
with Section 129E of the Custom Act, 1962,

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 It is submitted that the Adjudicating Authoriiy has passed the
impugned Order-in-Original mechanically and rejected the refund Application
even without appreciating that this is a clear case of refund of pre-deposit or
duty deposit. The Adjudicating Authority has passed the irnpugned Order-in-
Original in most casual manner and the order is cryptic and non-speaking in
nature. He has wrongly passed the present order even without verification of the

facts on record. Further, he has dared to pass the present Order-in-Original even

M/x
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intentionally violating the clear and categorical direction of the Board given for
the issue in question. The Adjudicating Authority has failed to appreciate that in
the present case he has issued Show Cause Notice on the irrelevant issue as it
is very clear from the record of the present case that the Bank Guarantee amount
of Rs. 24,03,754 /- was encashed vide Order-in-Original passed by Adjudicating
Authority and the same was physically encashed on 11.06.2012 and the same
was decided as pre-deposit vide Tribunal Order No. A - 872 / WZB / AHD / 2010
dated 21.06.2010. Afterwards also the Ld. Commissioner (Appeals) dealt the
present issue treating the Bank Guarantee amount of Rs. 24,083,754/~ as Pre-
Deposit as required under section 129E of Customs Act 1962. The Ld
Adjudicating Authority has ignored the above mentioned factual matrix and
wrongly Observed:-

..................................

In this instant case, Since the bank guarantee amounting to Rs.

A
;ﬁ;\\ 2\ 24,083,754 /- was encashed on 11.06.2022., i.e., after the filing of appeal

*

\.4
/_&@ }3[) with Commissioner (Appeal) and it is not to the extent of 7.5% or 10% as
i /’/’, mentioned in above circular, therefore, it cannot be treated as pre-deposit

Nl in terms of Section 129E of the Customs Act, 1962 and accordingly the

question of refund does not arise.

30. In view of above, the Bank Guarantee amounting to Rs. 24,03,754 /-
which was encashed on 11.06.2012., i.e., after the filing of appeal with
Commissioner (Appeals) and not to the extent of 7.5% or 10% may not be
treated as a Pre-deposit in terms of Section 129E thus, the refund claim
of interest on encashment of Bank Guarantee amounting to Rs.
24,03,754 /- filed by the claimant is held to be improper and liable to be
rejected.

..........................

3.2 There is no dispute to the fact that the appellant furnished Bank
Guarantee of Rs. 24,03,754 /- at the time of provisional assessment as security
money against the duty difference. He has also failed to appreciate that the said
amount of Bank Guarantee had been encashed by the department transforming
the same as cash security even before the decision of the Appellate Authority.
The Adjudicating Authority has further failed to appreciate that the action of the
department in the present case was illegal, improper and not permissible under

law as it is decided in the following case laws : UNION OF INDIA vs. DABHOL
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POWER COMPANY [2006 (199) E.L.T. 782 (Bom.)|, AJANTA LEATHER FASHION
(P) LTD. vs. COMMR. OF CUS. (PORT), KOLKATA [2007 (218) E.L.T. 624 (Tri. -
Kolkata) and METAL PLAST EXIM (INDIA) LTD. vs. COMMISSIONER OF
CUSTOMS, KANDLA [2012 (280) E.L.T. 120 (Tri. - Ahmd.)].

3.3 In this connection, the appellant has submitted letters dated
11.01.2020, 10.07.2021, 13.09.2021, 22.10.2021 wherein the appellant time
and again explained the case and facts on record to the Adjudicating Authority.
However, the Adjudicating Authority did not consider those lztters and ended his
Jjustice by sanctioning interest of Rs. 15,015/~ mis-interpreting the casc as
refund of duty amount under Sec. 27 of Customs Act, 1962. The Order-in-
Original passed by the Adjudicating Authority is found crypt c and non-speaking

Order and he has also intentionally violated the principa of natural justice.

Accordingly, the present Order-in-Original legally merits for setting aside ab__

i " {:&

initio.

[ % 18 -4y
3.4 The Adjudicating Authority has failed to appreciate Lhat;%( :
present matter, Hon'ble Tribunal has already treated the Bank (}uéﬁ:a}n'geq_,/f
amount of Rs. 24,083,754 /- which was subsequently encashed during the ap;)(-,:. -
period as pre-deposit. From the facts of the case it is clearly scen that in
subsequent appeal the Ld. Commissioner of Customs (Appeal) has also treated *-
the above mentioned deposit as pre-deposit only for the purpose of Scc. 129E of
Customs Act, 1962. Now at this stage of remand adjudication the Ld.
Adjudicating Authority cannot take different stand at the advice of Audit
Department. He has not followed the direction of the Commissioner of Customs
(Appeal) given vide his Order-in-Appeal No. MUN - CYSTM - 000 - APP - 38 - 23
- 24. It is very clear from the impugned Order-in-Original that Ld. Adjudicating
Authority has made an attempt to make a fresh and different case at the remand
adjudication stage defying the direction of the Hon'ble Commissioner (Appeal).
For this purpose, he has also mis-interpreted the Board Circular ignoring the
decision of Hon'ble Tribunal wherein the present deposit has been treated as
pre-deposit which was followed subsequently by the Commissioner of Customs

(Appeals).

3.5 The Adjudicating Authority has also failed to appreciate that it is
scttled in law that the encashed Bank Guarantee amount is nothing but duty
deposit / pre-deposit and the same cannot be treated as assessed duty amount.

The case law KOMATSU INDIA PVT. LTD. vs. COMMISSIONER OF CUSTOMS

Page 12 of 18



OIA No. MUN-CUSTM-000-APP- 088 to 089 -25-26

[2023 (01) LCX 0093] is referred in support of the above mentioned contention.
The Adjudicating Authority has failed to appreciate that Ld. Commissioner of
Customs (Appeal) has remanded the present matter only to check whether the
rate of interest will be 12% as it was claimed subsequently by the appellant on

the basis of decisions of the higher forum of law in the matter of :

a. COMMISSIONER OF CENTRAL EXCISE, HYDERABAD vs. I.T.C. LTD. -
2005 (179) E.L.T. 15 (S.C.).

b. SONY PICTURES NETWORKS INDIA PVT. LTD. vs. THE UNION OF
INDIA, THE COMMISSIONER OF CUSTOMS,AND CENTRAL EXCISE,
THE ASSISITANT COMMISSIONER OF CUSTOMS - 2017 - TIOL - 1102
- HC - KERALA - CUS.

c. M/s. HINDUSTAN PERFUMERS vs. COMMISSIONER, CENTRAL
GOODS AND SERVICE TAX - 2022 - TIOL - 145 - CESTAT - DEL.

d. GOVIND MILLS LTD. vs. COMMISSIONER OF C. EX., ALLAHABAD -
2014 (35) S.T.R. 444 (ALL.).

ONY PICTURES NETWORKS INDIA PVT. LTD. vs. UNION OF INDIA -
*/2017 (353) E.L.T. 179 (KER.).

f. MADURA COATS PVT. LTD. vs. COMMISSIONER OF C. EX., KOLKATA
- IV - 2012 (285) E.L.T. 188 (CALL.).

¢. VIKRAM ISPAT vs. UNION OF INDIA - 2009 (234) E.L.T. 74 (BOM.).

h. M/s. TEHRI PULP AND PAPER LTD. vs. COMMISSIONER OF CENTRAL
GOODS AND SERVICE TAX - 2022 - TIOL - 63 - CESTAT - ALL.

3.6 The appellant has drawn attention to the case law : M/s. TEHRI
PULP AND PAPER LTD vs. COMMISISONER OF CENTRAL GOODS AND
SERVICES TAX [2022 - TIOL - 63 - CESTAT - ALL] wherein under the similar
circumstances, Hon'ble CESTAT has decided to sanction the refund of interest
on the pre-deposit @ 12% following the decision of Hon'ble Apex Court. In view
of the above mentioned submissions it is very clear that the Adjudicating
Authority has failed to appreciate the facts of the present case and he has taken

some irrelevant and baseless grounds to reject the refund application for interest

’& l \, Page 13 of 18
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filed by the appellant.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 06.05.2025,
following the principles of natural justice wherein Shri N N Chakarborty,
Consultant appeared for the hearing and he re-iterated the submission made at
the time of filing the appeal. He also field additional submissions wherein he
reiterated the reliance on the laws cited in the appcal memorandum. He further
requested to ignore the appeal filed by them addressed to the office of
Commissioner(Appeals) at 7t floor, Mridul Tower, Near Times of India Building,

Ashram Road, Ahmedabad-380009 and consider the other appeal petition.

DISCUSSION AND FINDINGS:

S. [ have carefully gone through the case records, impugned order
passed by the Assistant Commissioner (Refund), Custom House, Mundra and
the defense put forth by the Appellant in their appeal. The Appellant has filed
the present appeal on 01.05.2024. In the Form C.A.-1, the Appcllant has
mentioned date of communication of the Order-In-Original dated 29.02.2024
as 09.03.2024. Hence, the appeal has been filed within normal period of 60 days,
as stipulated under Section 128(1) of the Customs Act, 1962. As the appeal has
been filed within the stipulated time-limit under Section 123(1) of the Customs
Act, 1962 and pertains to refund matter, it has been admitted and being taken

up for disposal.

B.d On going through the material on record, I find that following issues

required to be decided in the present appeal :

(1) Whether the adjudicating authority correctly interpreted the nature
of the Bank Guarantec encashment (i.e., whether it constitutes a
'pre-deposit’ for the purpose of interest accrual under Section

129EE) in light of the Hon'ble CESTAT's previous binding order.

(i) ~ Whether the adjudicating authority correctly applied the provisions
for interest on refund of the amount, particularly regarding the
applicable rate of interest and the relevant section of the Customs

Act, 1962,
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5.2 The Appellant strongly relies on the CESTAT's Final Order No.
A/872/WZB/AHD/2010 dated 21.06.2010, which "treated" the Bank Guarantee
amount of Rs. 24,03,754 /- as a "pre-deposit" for the purpose of Section 129E of
the Customs Act, 1962. It is crucial to understand the context of this CESTAT
order. Section 129E, as it stood prior to the 2014 amendment, dealt with the
power of the appellate authority to dispense with pre-deposit for {iling an appeal.
The CESTAT's order likely "treated” the BG as a pre-deposit for the purpose of
granting stay or allowing the appeal to be entertained without further cash
deposit. This interpretation of "pre-deposit” for the purpose of Section 129E (stay)
does not automatically extend to making it a "deposit made under Section 129E"

for the purpose of interest accrual under Section 129EE.

5.3 Section 129EE of the Customs Act, 1962, specifically states: "Where
an amount deposited by the appellant under Section 129E is required to be
refunded consequent upon the order of the appellate authority, there shall be
paid to the appellant interest..." The key phrase is "under Section 129E." The

Bank Guarantee in question was encashed on 11.06.2012. The statutory pre-

~ deposit regime of 7.5% or 10% under Section 129E came into effect only from

06.08.2014. Therefore, the BG amount was not a statutory pre-deposit made
under the amended Section 129E. It was either a general guarantee or a deposit

made during investigation/adjudication.

5.4 The adjudicating authority's reasoning that the BG amount could
not be treated as a pre-deposit in terms of the specific percentages (7.5% or 10%)
is relevant because those percentages define the statutory pre-deposit under the
amended Section 129E. If the deposit does not fall squarely within the ambit of
"amount deposited by the appellant under Section 129E," then Section 129EE,
which specifically provides for interest on such deposits, may not be directly
applicable. The CESTAT orders cited by the appellant often distinguish between
"pre-deposits’ for stay purposes and "payments of duty" or "deposits during
investigation” for interest purposes. Some of these judgments also refer to a 6%
interest rate for pre-deposits, particularly those made after the 2014

amendment.

5.9 If the amount is not a "deposit made under Section 129E" for the
purpose of Section 129EE, then its refund, if due, would fall under the general

refund provisions of Section 27 of the Customs Act, 1962. Section 27A of the
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Customs Act, 1962, deals with interest on delayed refunds of duty. It stipulates
that if duty is not refunded within three months from the date of application,
interest shall be paid at a rate "not below five percent’ (which is currently 6%
per annum as per Notification No. 70/2014-Cus(NT) dated 06.08.2014).

5.6 The adjudicating authority sanctioned Rs. 15,015/- interest,
treating the claim as a refund of duty under Section 27 of the Customs Act, 1962.
This approach aligns with the view that if Section 129EE is inapplicable, Section
27A is the default provision for intercst on refunds. The Aopellant's claim for
12% interest is often based on judgments pertaining to involuntary deposits (¢.g.,
during raids/investigations) or specific periods where a higher rate was judicially
determined due to the absence of a clear statutory rate. However, for refunds of
duty, the statutory rate under Section 27A (currently 6%) is gencrally applicd.
The Delhi High Court in Raj Kumar Batra Vs Commissioner of Customs

(Preventive) clarified that interest on delayed refunds under Section 27A is at 6% .
. ff ‘

"
S

per annum. L& \.
(&/ m N
= & Hh '.Yi'
| | o el J);
5.7 The previous remand order directed the adjudicating autho / h/
1 "-L"/
‘examine the appellant's contention and pass a speaking order .;afrc ﬁqug

="

particularly regarding the claim for interest at 12% on the pre-deposit. The
adjudicating authority did re-examine the claim, passed a [resh speaking order, |
and sanctioned interest, albeit at a rate different from what the Appellant; «.
claimed. While the Appellant may disagree with the outcome, the adjudicating
authority has fulfilled the procedural requirement of re-adjudication and
provided reasons for its decision. The remand did not mandate a specific
outcome (12% interest) but directed re-examination and a speaking order. The
adjudicating authority's interpretation, even if unfavorable 10 the appellant, is

an exercise of its adjudicatory power in compliance with the “emand.

5.8 As discussed, the entitlement to 12% interest typically arises in
specific  circumstances (e.g., involuntary deposits, pre-2014 statutory
amendments, or where the refund order predates the 6% notification). Given that
the BG was encashed in 2012, before the formal 7.5%/ 10% pre-deposit regime,
and the refund is being processed under Section 27A, the statutory rate of 6%
per annum (as applicable under Section 27A) is the appropriate rate. The
adjudicating authority's sanction of interest at this rate is consistent with the

current statutory framework for duty refunds. The legality of the encashment

\
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itsell is a separate issue from the interest on refund, and the adjudicating

authority's order focuses on the latter.

0. In view of the detailed discussions and findings above, 1 find that the
impugned Order-in-Original is legally sustainable. The adjudicating authority
has corrcctly interpreted the nature of the encashed Bank Guarantee as not
falling under the specific provisions of Section 129EE for interest accrual, and
has appropriately applied Section 27A of the Customs Act, 1962, for the refund
of interest. The adjudicating authority has also complied with the directions of
the previous remand order by re-examining the claim and passing a speaking
order. The Appellant's contentions for 12% interest are not found to be applicable

in the facts and circumstances of this case.

7 In view of the detailed discussions and findings above on each of the
issues, and in exercise of the powers conferred under Section 128A of the

Customs Act, 1962, I pass the [ollowing order:

(i) The adjudicating authority has correctly interpreted the nature of the
ank Guarantee encashment and appropriately applied Section 27A of the

stoms Act, 1962, for the purpose of interest on refund.

i) The adjudicating authority has properly complied with the specific
directions of the Hon'ble Commissioner (Appeals)'s remand order dated

11.07.2028.
(ili) The Appellant is entitled to interest as sanctioned by the adjudicating
authority in the impugned order, in accordance with Section 27A of the

Customs Act, 1962.

Therefore, the impugned Order-in-Original No. 249/AC/KRP/REF/23-24 dated
29.02.2024 is hereby upheld.

8.1 The appeal filed by M/s. Chirag International bearing F. No. S/49-
35/CUS/MUN/2024-25 is hereby rejected.

B PP
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8.2 The appeal filed by M/s. Chirag International bearing F. No. S/49-

45/CUS/MUN/2024-25 is dismissed as withdrawn.

£t -—

v/ YUPTA)
2 T Commissioner (Appeals),
Ve s we=S ) Customs,; Ahmedabad

Date:17.06.2025

F.No. §/49-35/CUS/MUN/2024-25
F.No. $/49-45/CUS/MUN/2024-25
i/q%

By Registered post A.D/E-Mail

To,

M/s. Chirag International, s
23, Gadodia Market, Khari Baoli, ft o
Delhi-110009.

Copy to
\J/ The Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs, Customs House, Mundra.
3. The Deputy /Assistant Commissioner of Customs (Refund), Custom

House, Mundra.
4, Guard File.
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