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2.

I
|
|
|
This copy is granted free of cost for the private use of the person to whom it is issued. |
|

e fufad 1062 @1 URT 120 & I (1) (guT IR @ A mrerad

wMﬁmﬁﬁmﬁaﬁ%mmmﬂmﬁm(aﬁFMW),
o e, (e favmm wiwe wE, a Reeh @t e smde wegw o wod 2.

Aforal & Amel & W F PIE Afed 39 ARW ¥ AU FY oEd Heww Hwar o o |

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry
of Finance, (Department of Revenue) Parliament Street, New Delhl within 3 months from
the date of communication of the order.

fwfafea w@fRa améwr/order relating to :

T & =9 7 emaiad a1 A, | |

any goods exported

URE § AT B og [HAl a6 § wnaT AT AP HRA A TP T WH W AR
qumwmwwmmﬁ%ﬁmmﬂﬁmmmqmﬁwmw
T RIF WX IAR MW 7 I oAEn A e we ¥ w8 |

(b)

any goods loaded in a conveyance for importation into India, but which are not unloade_d'l
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short'
of the quantity required to be unloaded at that destination.

(M

%ﬂmwarﬁiﬁwwgez%mxammmﬂqquﬁqﬁ%mwm
F1 3rgra.

(c)

‘| Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

RV T4 T WTa rgwmael § [QAHGE Wed § uegd S0 &R e srd
SHS! @iE &t weh R 39 & wy Pufif@a s d@ow 8 aifte -

The revision application should be in such form and shall be verified in such manner aq'
may be specified in the relevant rules and should be accompanied by :

() |

P WY Tae,1870 & UG H.6 IJGH 1 S AN FIUIRG [T TC AR 36 MW B
a wfewt, ﬁﬂaﬁwuﬁﬁmﬂ%aﬁmwmmﬂmw

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@)

TS G & ool WY e oTew @Y 4 widi, 9 al

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

gt & fog smdgT ¥t 4 wfaai

(c)

4 copies of the Application for Revisibn.

()

TARIUT TG SRR $R & (o1T WTATYew ATUTaH, 1962 (GUT TR B UTed BIg & 3
g, Wi, qus, sisit oftx fafay 03 & <fid & arsf=r sman & &%, 200/- (=0 @ = @ %.1000/-
| (FUT TS §9R 1), 1 Wt araen g, | v R e & vt gar f.emee 3 &) ufa,
| of g, 7T T s, mwwﬁnﬁrﬁmwmmwﬁmﬁa’rﬁﬁm%
FY F %.200/- 3R af3 v @@ & e &) &t O & &0 F 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees twao
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under
the Head of other receipts, fees fines, forfeitures and Miscellaneous Items being the

Page 2 of 14 !
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. |
If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees | |
| or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.| |“w &
4. |wug W. 2 & A7 gfaa el & J@ET I AEl & TN H Ul HIE AfGd §H | oeoohe
IR | e HeWW Il ©f ot 3 diwrges afufm 1962 @ uRT 120 W (1) (F |
e wid @ u. -3 # dages, Iy IO Yoo ok dar s onfle sfiewor & wme |
Profifla wd w onfle v wwd ¥ | |

In respect of cases other than these mentioned under item 2 above, any persbn ’
aggrieved by this order can file an appeal under Section 129 A(1) of the Customs Aq':t,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal lat
the following address : '

darge®, Hald 3@ Yed d ¥dl @R | Customs, Excise & Service Tax Appellate
3ndifery srfresur, ufdelt &g dis Tribunal, West Zonal Bench

T "o, dgarel Had, FAee FPR¥FR | 27 Floor, Bahumali Bhavan, |

|

[

Ud, URdl, HgHadIG-380016 ||
Nr.Girdhar Nagar Bridge, Asarwa, [ ]

|

|

Ahmedabad-380 016 - -t

l 5,' WaRe® UGN, 1962 @ URT 129 T (6) & oIUI, WHIRIed SAfulIaw, 1962 @1 |
URT 129 € (1) & 9 onfler & wy Fufafle oo dau g7 afee- e

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)|of
the Customs Act, 1962 shall be accompanied by a fee of -

|
[ @ mﬁmﬁamﬁwﬁﬂﬂmaﬁmﬁwmwgﬁmm

AYT GG AT &8 B! (HH Uld 9E ©U¢ 41 S99 $H g d U6 §ER IUQ.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

@) | ordle & watad wma § wgl (el QTHIged SUSHl gRT WA T e AR AT
JUT AT AT &S P IGH UM ARG FU¢ F AfUE g dAfed vud vaw o H Sifue
9 g d; Uid g9R ¥UC |
(b) | where the amount of duty and interest demanded and penalty levied by any officergof
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ; |
[ | odte @ wwaEtud AEd | wel [BYl SHREE AN gRT A0 T YRS SR T
YT WA T &S P IFH WO @@ wU¢ ¥ HfUS g dl; I9 gWR FUC. .
| where the amount of duty and interest demanded and penalty levied by any officer|of ‘ *
| | () Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
' thousand rupees

, (6) | S SR B a0 SRl b §HA, H71 TG Yoo o 10% 31l P O, Wil Lo A1 Yo 0 G5 G A E, TN SE & 10% 341 3 ‘

e @
-

W, ogl e &8 faarg A §, srdier @ s |

(d) | Anappeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. |

[ e. mmﬁﬁunaﬁummm%manﬁamﬁﬁww%w&rwmmw :aﬂirﬁ
' arew & ferg ar wafaal &t ¥ fore ar el arg waterw & fore fbg e andter - - sryar (@)
arfter aT 3 T BT ﬁqu%mMm;ﬁmwtﬂméﬁaﬁq

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or |

/_.’" u (3 F“Kﬂl for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.: | 1
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ORDER-IN-APPEAL

| M/s Pearl International ,(IEC-0309070325) 808, Neelkanth Corporate
Park, Nathani Road, Vidyavihar West, Mumbai-400086 (hereinafter referred to
as ‘the Appellant’) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original bearing No.
iMCH/ADC/MK/209/2023-24 dated 22.11.2023 (hereinafter referred to as ‘the
iimpugned order’) passed by the Additional Commissioner of Customs, Customs

House, Mundra (hereinafter referred to as ‘adjudicating authority’).

2. Facts of the case, in brief, are that the an intelligence was gathered by the

Directorate of Revenue Intelligence, Lucknow Zonal Unit, to the effect that the

Appellant have imported goods declared as "Mass Weight Gainer" classifying
|them under CTH 21061000 by declaring "Mass Weight Gainer-Nutrition
:Supplcment" from Mundra Port (INMUNI) & Nahva Sheva (INNSAI) and paid
‘Basic Customs Duty at the rate of 30% and 40% ad valorem for the period from
09/05/2019 to 21/01/2020.

:2. 1 The intelligence suggested that Mass Gainer as imported by the Appellant
:Iare high calories supplement that contains various level of protein, fat,
.carbchydrate, minerals, vitamins, amino acids and various other supplements.
A mass gainer has low level of protein in comparison to the carbohydrates and
fats because mass gainer is typically taken to increase the calorie level in body
to further instiéate muscle gain. A mass gainer is basicailly used to gain the
muscle mass in the body and a good mass gainer provides between 300 to 1200

calories in one serving of the shake.

! 2.2 The intelligence further indicated that the Appellant is importing following

| . . s o, . .
mass gainers with nutritional composition, mentioned against each-

i. Dyniatize Brand: Super Mass Gainer Nutrition Supplements
fcarbohydrates 72%. Protein: 15.47%, Fat: 2.97% and other vitamins and

' essential minerals) per 100gm;

ii. Rule 1 Brand (carbohydrates: 74.18%, Protein: 14.54%, Fat: 2.18% and
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other vitamins and essential minerals);

iii. From the above composition it can be informed that mass/weight gainer |

in high calorie value Food supplements enriched in carbohydrates and |
hence it not classified under CTH 21061000, which covers protein
concentrates and textured protein substances enriched of protein albeit the

same merit its classiﬁcation under CTH 21069099 '

2.3  However, the study of similar products, through open web platform of a|

specific protein supplement and trade famous with the name as "Protein" reveals |
|
the percentage of protein in it as 34% and carbohydrate as 54.4%. The same also |

gets confirmed from the official website of said product i.e. Protinex.com.

2.4 From the above compositions, it appeared that Mass/Weight gainer is

" high calorific value food supplements enriched of Carbohydrates, hence is not

classifiable under CTH 21061000 which covers "Protein concentrates and |
textured protein substances", enriched of protein. Moreover, CTH 21068099
covers all those "Protein enriched food supplements which are not elsewhere
specified like "Whey Protein, Protein food supplements'. From the above, it
appeared that the imported goods have been misclassified under CTH 2 1061000
instead of its correct CTH 21069099.

2.5 Based on the aforesaid intelligence, an investigation was initiated agaiunst‘

the appellant. Scrutiny of the import data of importer revealed that the importer |

. had filed following Bills of Entry in the year 2017, 2018 & 2019 classifying "Mass

- Weight Gainer/Mass Weight Gainer-Nutrition Supplement "under CTH.
| 21069060, CTH 21069080. CTH 21069019 as well as under CTH 21061000, as

detailed below: |
|

Page 5 0of 14
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Table-I

S.No [Port RE No, BE Date Item description CTH
! 8153040 11.01.2017 | - Mutant Brand: Mutant Mass 5LBS - 21069060
Assorted Flavours (Nutrition Supplements) '
2 294A885  [22.082017 | Gat Brand: Radical Mass 10 LBS - Assorted [21069060
' ' 5 Flavours (Nutrition Supplements)
L3 5009050 30.01.2018 Stacker2 Brand: Mass 8 LB-(Nutrition 21069060
| . supplements) '
I . - |4795961 14,01.2018  |(Nutrition supplements) Mutant Mass 15 LB 21069080
i MMUNI : - Assorted Flavours :
i 5 7542955 07.08.2018 Dymatize Brand: Super Mass Gainer 12 LB (21061000
' Assorted Flavours (Nutrition Supplements) )
£ 2377513 11.03.2019 Rule 1 Brand: R1 LBS 10 Serv (Mass 21061000
B Gainer) Assorted Flavours (Nutrition
Suppiements)
7 14052479 18.11.2017  |(Nutrition supplement:} Mutant Mass 15 LB 21069011
| A ' : - Assorted Flavours
| |8 3842254 02.11.2017 (Nutrition supplements) Radical Mzas 10 [21069C19
. LBS -*Assorted Flavours -
| 19 4795961 . |14.01.2018  |(Nutrition Supplements) Mutant Mass 15 LB[2.1069080
| ; , _ e - Accorted Flavours ¢
10 5814290 31.03.2018 (Nutrition Supplements) Super Mass Gainer 21069050
_ _ 6 LEB- Assorted Flavours '
11 5808949 31.03.2018 | (Nutrition Supplements) Super Mass Gainer |21061000
INNSAI _ - 6 LB- Assorted Flavours
i2 4674291 04.01.2018  |(Nutrition supplements) Mutant Mass 15 LB[21061000
- Assorted Flavours
13 ' 5914829 02.12.2019 (Nutrition Supplements) Super Mags Gainer [21051000
. 6 LB- Assorted Flavours
| (Brand: Dymatize)

2.6 From the analysis of data for the i;nports of 'Weight/Mass Gainer' made
by the Party in previous years, it has been noticed that till March, 2018 & before
2018, when duty in all the CTH i.e. 21061000, CTH 21069011, CTH 21069019,
CTH- 21069050, CTH 21069060 and CTH 21069099 were Sah}e, the Appellant
! imported above products under the CTH 21069060 and sometimes under CTH
121069011, CTH 21069018, CTH 210650 & CTH 21069080 and paid duty @30%
'in terms of Notification No. 12/2012-Cus dated 17.03.2012 (Serial No.92).
| However, the Appellant switched such imports of 'Weight/Mass Gainer' to CTH
121061000 (BCD@40%) only after the new Notification No.50/2017-Cus dated
i30.06.2017 was amended vide Notification No.6/2018-Cus dated 02.02.2018
' (Serial No.8), wherein, the BCD on CTH 21069099 was raised from 40% to 50%.

| This act of the Appellant appeared to be their willful intention just to evade
applicable customs duty by misclassifying the said Weight/Mass Gainer under

CTH 21061000 (Protein concentrates and textured protein substances).

| 2.7 The Appellant had not paid applicable BCD on the said goods. Fom the
|import details of the Appellant their differential duty liability is quantified as
! detailed in Table 2, 3 & 4 of the impugned order which indicated that that the

b
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Ao d-
Appellant appeared liable to pay the total differential duty of Rs. 39,68,444/ on
the impugned goods imported by them during the period May, 2018 to January, |
2020. On scrutiny of all the Bills of Entry filed by the Appellant during the period |
‘ from 09.05.2018 to 21.01.2020 for determining duty liability, the actual duty |
| liability has been worked out as provided in Table 2, 3 & 4 of the impugned order.
| Further, interest amount, at applicable rates, is also leviable on the duty(s)
* | demanded in terms of provisions of Section 28AA of the said Act, against all the
aforesaid Bills of Entry. For their act of willful mis-statement, as discussed
supra, penalty is also invokable in terms of Section 114A of the said Act and the
impugned goods imported vide all the aforesaid Bills of Entry are also liable fori,
'~ confiscation in terms of Section 111(m) of the Customs Act, 1962. R .
| ' gond
: 2.8  Accordingly, a Show Cause Not 1ce dated 20.03.2023 was issued to theI o
i! Appellant requiring them to show cause to as to why: - :
| , |
; i.  The classification of the impugned goods viz. "Mass gainer’ under chapter |
21061000 imported vide the above said Bills of entry as in Table 2, 3 & 4
should not be rejected and the same may be re-classified under CTH
21069099.
ii. The classification of the impugned imported goods declared by them under:
CTH 2106100 should not be rejected and the same should not be classified|
under C’i‘I—I_ 21069099 and re-assessed in terms of Section 17 of the
| Customs Act, 1962, as discussed supra; : : .;‘__‘I.":.
: o L
| iti. The differential customs duty including Cesses and Intcgrated Goods & -
! Service Tax (IGST) totally amounting to Rs. 39,66,444 /- (Rupees Thirty-|
Nine Lakhs Sixty-Eight Thousand Four Hundred Forty-Four only), as|
' illustrated in Table. 2, 3 & 4, in respect of all the Bills of Entry filed during|
the period from 09.05.2018 to 21.01.2020 by the Party should not be
demanded from them in terrer of Section 28(4) of the said Act; as discussed|
supra;
| | s
iv. The interest amount on the aforesaid demand of duty at Sl.No. (iii) above‘
: as applicable should not be demanded from them in terms of Section 28AA |
i of the said Act, as discussed supra; e 2
: s
--f' The impugned goods imported by them under wrong CTH of 21061000 i

05 2018 to 21.01.2020 should not be held liable

} \% : Page 7 of 14!.
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to confiscation under the provisions of Section 111(m) of the said Act, as

discussed supra;

vi. Penalty should not be imposed upon them in terms of Section 114A of the

said Act, as discussed supra.

2.9 The aforesaid SCN was adjudicated vide impugned order wherein the

adjudicating authority passed the following order -

12.9.1 For INMUNI port-In respect of Bills of Entry as mentioned in Table-2 & 3

of the impugned order, the adjudicating authority ordered as under :-

(1) The classification of the impugned goods viz. "Mass gainer" under
| chapter 21061000 imported vide the above said Bills of entry as above
. mentioned in Table-2 & 3 of the impugned order was rejected and it

was ordered to reclassify the same under CTH 21069099.

(i) . It was ordered to recover the differential Customs duty including Cesses
and Integrated Goods & Service Tax (IGST) totally amounting to Rs.
37,66,041 as per Table 2 & 3 of irnpugned order in respect of all the
Bills of Entry filed during the period from 09.05.2018 to 21.01.2020 by

' the Party from importer in terms of Section 28(4) of the said Act.

(iii) The interest amount was demanded on the aforesaid demand of duty
at SI. No. (ii) above as applicable from Appellant in terms of Section

28AA of the said Act.

(iv) ~ It was ordered to confiscate the impugned goods imported by them
under wrong CTH of 21061000 during the period from 09.05.2018 to
21.01.2020 under the provisions of Section 111(m) of the said Act.
However, the adjudicating autimrity refrained from imposing

redemption fine in lieu of confiscation, as the goods were not physically

| available for confiscation.

(v) Impose penalty of Rs. 37,56,041/- on Appellant as per the provisions
of Section 114A of the Customs Act, 1962.

,2.9.2 For INNSAI port- In respect of Bills of Entry as mentioned in Table-4of the
| impugned order, the adjudicating authority ordered as under :-
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chapter 21061000 imported vide the above said Bills of entry as above .

(i) The classification of the impugned goods viz. "Mass gainer’ under

b & s bon

mentioned in Table-4 of the impugned order was rejected and it was

ordered to reclassify the same under CTH 21069099.

A iy >

(i) It was ordered to recover the differential Customs duty including Cesses
and Integrated Goods & Service Tax (IGST) totally amounting to Rs.!
2,02,403/-as per Table-4 of impugned order in respect of all the Bills"
of Entry filed during the period from 03.12.2019 to 04.01.2020 by the

importer in terms of Section 28(4) of the said Act.

(iii) The interest amount was demanded on the aforesaid demand of dut'y‘
at Sl. No. (ii) above as applicable from Appellant in terms of Sectioni
28AA of the said Act. |
(iv) It was ordered to confiscate the impugned goods imported by tHem e
'- under wrong CTH of 21061000 during the period from 09.05.2018 to
| 21.01.2020 under the provisions of Section 111(m) of the said Act.|

-

S8Ede:

‘ However, the adjudicating authority refrained from imposing
| redemption fine in lieu of confiscation, as the goods were not physically|

| available for confiscation.
(v) Impose penalty of Rs. 2,02,403/- on Appellant as per the provisions of
Section 114A of the Customs Act, 1962. ;

SUBMISSIONS OF THE APPELLANT: kit

3. Being aggrieved with the impugned order , the Appellant has filed the appeal

' wherein they have submitted as under :-

» The appellant hereby says and submits that the impugned order is

passed in violation of the principles of natural justice inasmuch as Ld.|
Additional Commissioner has erred in failiﬁg to deliberate upon the
submissions advanced by appellant, which included letter F. No.
.,.92 \VIII/48- 752 /Misc-Nutrition/Gr 1/MCH/2017-18 dated 29.09.2017,
o g;;king the appellant to classify the goods under CTH 2106 1000.

M
-
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. » The appellant hereby says and submits that department ought to have
challenged and got reversed its own earlier stand that goods were
required to be classified under CTH 2107 1000 (and not 2107 9099 as

| done by appellant earlier). Reliance is placed on the decision of Hon'ble

Tribunal in the case of Shri Rumen Day v/s Commissioner of Customs
(Prev), 2023-TIOL-715-CESTAT-KOL, by relying on the decision of
Hon'ble Supreme Court in the case of ITC, 2019-TIOL-418-SC-CUS-LB,
has held that differential duty cannot be demanded without challenging

the original assessment of the Bill of Entry.

Adjudicating Authority has erred in failing to appreciate that there can

Y/

be collusion or any wilful mis-statement or suppression of facts by
appellant when they have only complied with the directions received
from department tb classify the goods under CTH 2106 1000. Hence,
demand of differential duty on goods imported between 09.05.2018 to
21.01.2000 by way of a Show Cause Notice issued on 20.03.2023 is time

barred.

» In as much as duty is not payable on merit as well as time bar, demand
of interest and imposition of penalty is also liable to be quashed and set

' aside

PERSONAL HEARING:

4. A personal hearing in virtual mode was granted to the Appellant on
29.04.2025 following the principles of natural justice wherein Shri Vikas Mehta,

Consultant appeared on behalf of the Appellant. He reiterated the submissions

so made in the appeal and also filed additional submissions as under:-

(1) The impugned order, at para 21.3, admits that the goods contain 15.47%
protein. However, it is unable to justify why goods cannot be treated as
'protein concentrates” and/or "textured protein substance" specifically
covered by CTH 2106 1000 so as to relegate them to residuary heading i.e.
2106 9099.

(i) The Assistant Commissioner, Custom House, Mundra, vide letter F. No.
VII/48-752/Misc-Nutrition/Gr.I/MCH/2017-18 addressed to the
appellant on as early as 29.09.2017 advised to classify Sport Gainer (Sl.

Page 10 of 14




MUN-CUSTM-000-APP-017-25-26

|
No. 16 of Annexure-"A" to the said letter) under CTH 2106 1000. The said

letter along with the Annexure is placed on page 44 of the appeal memo.
The appellant having followed this advice cannot be saddled with liability
arising from invocation of extended period, even if the department forms

an opinion to reclassify the goods at a later date. !

|

(ili) Reliance is placed on Order-in-Appeal No. JMN-CUSTM-000-APP-518-24-
25 dated 07.03.2025 passed by the then Hon'ble Commissioner of i
Customs (Appeals), Ahmedabad in the case of M/s. R. B. Plastic Mack;ines} s
Ahmedabad, wherein, invocation of extended period’ is disapproved by

observing that-

1) the show cause notice was based on data available in Customs EDI
systems (para 20 ibid). |
2) merely for the reason that the normal period of two years had been
passed when the non-payment of duty was detected, it is not proper
to make charges of wilful mis-statement/mis-declaration and|
supprcssion of facts on part of the appellant just to cover extended|
period of limitation (para 23 ibid).
3) where facts are known to both the parties the omission by one to do,

what he might have done and not that he must have done, does not

= )

render it suppression. (para 25 ibid). 1
- |
!

('iv] In' this case also, it is duly noted in the impugned order that demand hasI
arisen from scrutiny of import data available with department (para 8 & 9:
ibid) and study of similar products through open web platform (para 21.4 &
21.8 ibid) and not on account of any mis-declaration of description by

appellant.

(v) Hence, it is submitted that the show cause notice dated 19.03.2023 inter alia,
demanding differential duty on goods imported in 2017 2018 and 2019 is‘
barred by limitation

| =%
.
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by
the Additional Commissioner, Customs House, Mundra and the defense put
lforth by the Appellant in their appeal. The Appellant has filed the present appeal
!op OI.OQ .2024. In the Form C.A.-1, the date of communication of the Order-In-
Original dated 22.11.2023 has been shown as 04. 12.2023. Therefore, the appeal

128(1) of the Customs Act, 1962. The appellant has submitted a copy of the

T.R.6 Challan No. 6505 dated 09.01.2024 towards payment of pre-deposit of
Rs.2,97,634/- calculated @7.5% of the disputed amount of duty, under the
provisions of Section 129E of the Customs Act, 1962. As the appeal has been
filed within the stipulated time-limit and with the mandatory pre-deposit, it has

been admitted and being taken up for disposal.

5.1 That on going through the said material, I find that following issues are to

u

be decided in the instant appeal:

i. Whether impugned order wherein the adjudicating authority has
rejected the classification of the impugned goods viz. "Mass gainer”
under chapter 21061000 imported vide the above said Bills of entry
mentioned in Table-2, 3 and 4 of the impugned order reclassified the

same under CTH 21069099, in the facts and circumstances of the

case, is legal and proper or otherwise.

ii.  Whether order for récovery of differential Customs duty including
Cesses and Integrated Goods & Service Tax (IGST) amounting to Rs.
37,66,041 as per Table 2 & 3 of the impugned order and Rs.

. _2,02,403/— as per Table-4 of impugned order in terms of Section 28(4)

of the Customs Act, 1962 by invoking the extended period of five years

along with inte.rest under Section 28AA of the said Act, in the facts

and circumstances of the case, is legal and proper or otherwise.

iii.  Whether the impugned order for confiscation of the impugned goods

imported by them under wrong CTH of 21061000 under the

provisions of Section 111(m) of the said Act in the facts and

‘ circumstances of the case, is legal and proper or otherwise.
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iv. Whether the impugned order imposing penalty of Rs. 37,66,041 and
Rs. 2,02,403/- on Appellaht under Section 114A of the Customs

Act,1962 in the facts and circumstances of the case, is legal and|

. |
proper or otherwise. |
|

5.2 It is contended by the Appellant that in their reply to the SCN dated
21.08.2023, they submitted before the adjudicating authority that they were in,
receipt of letter F. No. VIII/48-752/Misc-Nutrition/Gr 1/MCH/2017-18 dated
29.09.2017 from Assistant Commissioner, Customs House, Mundra asking the
Appellant to classify the impugned goods under CTH 2106 1000 and accordingly
they classified the said goods under CTH 21061000. It is further contended that
the department ought to have challenged and got reversed its own earlier stand

that goods were required to be classified under CTH 2107 1000 (and not 2107

9099 as done by appellant earlier). On 'going through the impugned order, it isi
observed that the adjudicating authority has neither considered the éforesaidi
|
|
was also sent to the jurisdictional officer for comments. However, no response

submission nor given any finding on the same. Copy of appeal memorandum

have been received from the jurisdictional office. Hence the present case needs
to be remanded to the adjudicating authority for passing speaking order on the;
above submission made by the Appellant. Therefore, | find that remitting thei
case to the adjudicating authority for passing speaking order becomes sine qua
non to meet the ends of justice. Accordingly, the case is required to be remanded
back to the adjudicating authority, in terms of sub-section (3) of Section 128A of
the Customs Act, 1962, for passing speaking order on the su’t;missions made by

the appellant as above following the principles of natural justice. In this regard,

I also rely upon the judgment of Hon’ble High Court of Gujarat in case of Medico
Labs — 2004 (l'-73] ELT 117 (Guj.), judgment of Hon’ble Bombay High Court ini
case of Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of|
Hon'ble Tribunals in case of Prem Steels P. Ltd. [ 2012-TIOL-1 317-CES’I‘A'I‘-DEL]!
and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. — Del)| wherein
it was held that Commissioner (Appeals) has power to remand the case under
Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962 I
5.3 The Appellant has further contended that show cause notice dated
19.03.2023 inter alia demanding differential duty on goods imported in 2017
2018 and 2019 is barred by lim.itation. In this regard, they have placed reliance
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passed by the then Commissioner of Customs (Appeals), Ahmedabad in the case
Eof M/s. R. B. Plastic Machines, Ahmedabad. Since the matter is remanded to the
adjudicating authority as per discussion in paira supra, the adjudicating
authority shall also examine the aspect of limitation in the light of the Order-In
Appeal dated 07.03.2025 issued by this office. ‘

16. In light of discussions, as recorded above, I allow the appeal of the
Appellant by way of remand.
(AMIT G )

Commissioner (Appeals),
' Customs, Ahmedabad

LF. No. S/49-168/CUS/MUN/202 Date: 30.04.2025

M /s Pearl International, \ "‘e
888, Neelkanth Corporate Park,”
'Nathani Road, Vidyavihar West,
Mumbai-400086

o e \“_J'F‘E‘-(S-T‘ﬂ?\'ﬂ,ﬂfmf?:ﬁ:‘nr
TR CUSTOMS (APPEALS), AHMEDABAD |

Copy to:
\f}/ The Chief Commissioner of Customs, Gujarat, Custom House, .
, Ahmedabad.

2 The Pr. Commissioner of Customs, Customs House, Mundra.

.3, The Additional Commissioner of Customs, Custom House, Mundra.

4 Guard File.
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