
,,ffi

ffi

MUN.C U STM- OOO. APP - O ), 1 -2 5 -26

S+r Eto'1ofi-o1 orgffi 61 6rqfdq, €{-6rrEFIr{

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS), AHMEDABAD,

frrft rifre +trl Floor, FgaFl qqr HU DCo Bhawan, {qr gr< rts I.r,lnar Bhuvan Road

iq-gf${f Navrangpura, 3I6rf(ltll( Ahmedabad - 380 009

Err+rv r-rio rer. No. 0?9-26589281

DrN - 20250471 MN000000D356

s/49- I 68/CUS/MUN12023 -24o
pr{dtlglTFrl-E No.

MUN-CUSTM-000-APP-0 I 7-25-26

E qfrg erTecT ri@l oRDER-IN-

APPEALNo. (sq[{@ 3{fuHqq,

le62E1qRI r2s6&-

oiatto@nosn sECTIoN l28A oF

THE CUSTOMS ACT, 1962) :

Shri Amit Gupta

CommisSioner of Customs (Appeals), Ahmedabad

';t L

TI

srkdfr-df PASSED BY

30.04.2025s

f,,*
MC H/ADC/MK/209 I 2023 -24,

dated 22.11.2023

Order - In Original No.

AzuSING OUT OF ORDER-IN-

OzuCINALNO..

g{LIf, €.q

30.04.2025

q

ORDER- IN-APPEAL ISSUED ON:

qr0

M/s Pearl Intemational,

808, Neelkanth Corporate Park,

Nathani Road, Vidyavihar West,

Mumbai-400086.

6
offif,f,df 6l qIIT q q dT NAME AND

ADDRESS OF THE APPELLANT:

Page 1 of 14

o

I

EqisDArE

I

I

l

I



1VlU1\-LU b I IU-UUU-A,rf -U I t-l)-l1

1 Ir{nr;IITI 116ftc gF

is copy is granted free of cost for the private use of the person to whom it is issued.rh

2

*FniI + rTrc-d + swq fr +t€ qft gs ontw t errl 6 Gn-o-a q6{s orm d
rs o{reqt sff urR e1 ilfrq * : rfii } GiEt sffr sfuq^igffi sfus r#fr{ €{furc
ftf, dlIrq, ruqs ldrrml Fs-d qrrf, q-{ ft-d a] f+Sq1gl sn}qq u-qa q'-< rot B

L

1962 qr{I 129frcrgco ( 1) (qql

Under Section 129 DD(1) of the Customs Act, 1962 (as amend
following categories of cases. any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), t4inistry
of Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from
the date of communication of the order.

ed), in respect of the

/O rde r relating to :

(a) any goods ex ported

(€{)

;i rrg qro rn gs r-rdr trrFr rrq B-dt qB & fdq irtft{a cro sflt < .ni qr qr
q6q RrFr w s-crt rrg qrf, sfl qr*r fr ortfdm qrs * oft d.

tIrfl qqr rrir.q BIrq qtql:l.il 3{Iqrd l{litilT6;I

(b)

any goods loaded in a conveyance for im portation 'into India, but which are not unloadedr
at their place of destination in India or so much of the quantity of such goods as has no
been unloaded at any such destination if goods unloaded at such destination are sho
of the quantity required to be unloaded at that destination.

(Tr)

sft BrdTqrft

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
the reu nde r

3-s-+1 qiq a1 qrqlft .1fu s-s * g1q ffifua orrrqn ris* 61 arft<

q? gqtt rr{gd E-{=rrqrur crsq

The revision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accompanied by :

manner ad

(6)

a qftqi, ftnr+1 \1o. cfr fr TEFF t* ot qrqmq go- fume s.n *rr riGq

gtE, 18 7 0 c?[ €. e 1 rrq srlqR 5s

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

as
I

I

(q) firrfl rrTq {mHEg 4

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(lI)

(c)

r*q, qts,au-s,q-dffcfufthtrq-d+${t-srtfi-romBfr€. zool-rsqgA*craqrd..rooo/]
(Fqg ctr' EsrR rTr, l, **r fi rmor fr , * qq fta Urrcn * rcrFrfi Tfr H *.em. e +1 d qftqi
qft {-c+,, qirn rrql qrq, mnqr rfqr es o1 {rfu oilr-s.cS qo, ERs qr s-{r$ s-c d d tS etn *
sq fr o.z0ol- orh qE co, drtg * o{fu6 d d qffs 1o 5q fr r.rooo/-

,1962 (IIql&TUI arqr O|-rI

(d) The duplicate copy of the T.R.6 challan evid encing payment of Rs.200/- (Rupees two

fi rfe

UH dn no o Rr 1sdre 00 0 UR se no te oh U nY) sa d no a ts eh( p sca e am eb U n d e) ti

ht e H ae d fo to eh rr cee st e Se n se fo tp u sre na d IY Sce a en uo s et ms eb n thI

(q)

) n'i?
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fee prescribed in the Customs Act, 1962 (as amended) for filing a Revision Applicatiqn.

If the amount of duty and interest demanded, fine or penalty levied is one lakh ruples

or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.1

4 q-e d. z * .r{ft{ qfu qrc-d t ercrEl srq qrq-d t. qdat fr qE 6t{ qR 
Fs

.nrecr i onfd rEqs o-rdr A * + mqrg-tr 3d}ft{rc rsez et URT 12e ( rrl i}.
s{tft{ tri{ S.g.-s t Sqrg-ff, a;-dq a-er< gco. ofu t-sr or .:rfi-q 3{fu6-{ur +. vta
ffifua qA r{ orfi-m o-r c-oi t
In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file ari appeal under Section 129 A(1) of the Customs Aft,
1962 in form C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunalrat

the following address :

Customs, Excise & Service Tax Appellate
Tribuna l, West zonal Bench

&-fu s-ctE g.o' e tot or
orfims{fuo-rq, qlsm *fiq fr'd

N r. Gird ha r Naga r Bridge, Asarwa,

2nd Floor, Bahumali Bhavan,qv0 riB'd, e-gmfr ra<, ftf,c ttitr{rn
g.d, 3t{rr{dT, .}r6q?F[r4-380016

hldt qm rzg ( rei b s{$H, Sqr{@ ffiftqs, rs62

trnr 12e s (1) t s{rft{ .rrftm }. qrq ftsfrfrfi Ew, rie* Ai qrBs-
!962ffcrgtr 3rfflfrqq,

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1)

the Customs Act, 1962 shall be accompanied by a fee of
o f

(aI ffiE ffi- ffi fr s6i fr'ff S+I{FE ol{ffi Er1I qirn rrqr Vo ortt drq
irqT afiErr .rqr (s +t roq fr Ercr Frrg qr srr* 6-q'd a s6' 6qr{ Fqg.

(a)

({{) ffiffiE s6i frrS Scr{ffi sdrroifr ErcI rTir[ rrqr {FF' si-r qrq

irrrr tFrTrII rrqr iis 01 roq qiq tlrcl Fqg t 3dY6' d Amq Eqt rrErs drs i 3d]6'

C 6I dI; qFI Eqr{ TW

3rftd *

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than five lakh rupees but dot

exceeding fifty lakh rupees, five thousand rupees ; i

(b)

FN srftd * wRRd qrtrd C *i fihfi *qr{@ Brftrqtrft ErtI qirn rral {F' Gn-{

l*dqr trfiqr rrqr (s at Ts-q qq-s drcr Fqg t 3tfY6 d d; rs 6qr{ Ecg.

of
n(c)

where the amount of duty and interest demanded and penalty levied by any officer

Customs in the case to which the appeal relates i5 more than fifty lakh rupees, t
thousand rupees

5s r{rft A ffEd stftfiur & qrqi, qit rrq {@fu roz''rr(I o€ q{, cr6l {str {n {.s
cr, s6i&-{d GFrardlt, ,:t{-o rtqt qqln 

t

qs 6s R-dE i t, qr es i roN ero fi(s)

(d) An appeal against this order shall lie before the Tribunal on payment of 10o/o of the duty demanded where dtrty

.rdMoliilrr{++
cTiF.rrrsltrf{}fts

ftqqrfrffi sri{[+s-{t.fts fus rrq s{ftd : - rrq (

Erq-r.Tr+fi & lrrq slt fr rfr o.r {@' 1ft i-irg fr+ ilEq.

fr6
rd)

3rtrq-d srqleI IflTrl-fr{q sqrtr 12e (g) tb's-a orltfiqc+1 rrqq{ arq-{ q-&tr' sntEq q{- (iF')

.l+rt{r*'ftsqr
srftoqrontcq

6

,i.i (;r

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) jn an appeal for grant of stay or for rectification of mistake or for any other purpose; or

lication shall be accompanied by a fee of five Hundred rupees';-)b{for restoration of an appeal or an app

MUN-CUSTM-OOO.APP.O I 7-25.26

icer iofhe amount of duty and interest demanded and penalty levied by any off

s in the case to which the appeal relates is five lakh rupees or less, one thousand
where t
Custom

rupees;

-1l

ct/
*
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ORDER.IN.APPEAL

M/s Pearl International ,(IEC-03O9070325) 808, Neelkanth Corporate

Park, \athani Road, Vidyavihar West, Mumbai-400086 (hereinafter referred to

as 'the Appellant') have filed the present appeal in terms of Section 128 of the

Customs Act, 1962, challenging the Order-in-Original bearing No.

MCH/ADC/MKl2O9 12023-24 dated 22.11.2023 (hereinafter referred to as 'the

impugned orderJ passed by the Additional Commissioner of Customs, Customs

House, Mundra (hereinafter referred to as 'adjudicating authority).

2. Facts of the case, in brief, are that the an intelligence was gathered by the

Direttorate of Revenue Intelligence, Lucknow Zonal Unit, to the effect that the

Appellant have imported goods declared as "Mass Weight Gainer" classifying

them under CTH 2 106 1000 by declaring "Mass Weight Gainer-Nutrition

Supplement" from Mundra Port (INMUNI) & Nahva Sheva (INNSAI) and paid

Basic Customs Duty at the rate of 30% and 4Oo/o ad valorem for the period from

09 los l2otg ro 2t / 01 I 2O2O.

2.1 The intelligence suggested that Mass Gainer as imported by the Appellant

are high calories supplement that contains various levei of protein, fat,

carbohydrate, minerals, vitamins, amino acids and various other supplements.

A mass gainer has low level of protein in comparison tb the carbohydrates and

fats because mass gainer is typically taken lo increase the calorie level in body

to further instigate muscld gain. A mass gainer is basically used to gain the

muscle mass in the body and a good mass gainer provides between 300 to 1200

calories in one serving of the shake.

2.2 The intelligence further indicated that the Appellant is importing following

mass gainers with nutritional composition, mentioned against each-

ii. Rule 1 Brand (carbohydrates: V4.78o/o, Protein: l4.S4Vo, Fat: 2.78b/o and.

). Fl?
/t:

Ef

PaBe 4 of 14

l

I

i. Dyniatize Brand: Super Mass Gainer Nutrition Supplements 
I

(carbohydrate s 72ok. Protein: 15.47o/o, Fat:2.97%oand other vitamins and 
]

essential minerals) pbr 100gm; 
I

M, I



other vitamins and essential minerals);

iii. From the above composition it can be informed that mass/weight gainer

in high calorie value Food supplements enriched in carbohydrates and

hence it not classified under CTH 21061000, which covers protein

concentrates. and textured protein substances enriched ofprotein albeit the

same merit its classilication under CTH 21069099

2.3 However, the study of similar products, through open web platform of a

specific protein supplement and trade famous with the name al "Proteinr reveals

the percentage of protein in it as 34ok andcarbohydrate as 54.4oh. The same also

gets confirmed from the officiai website of said product i.e. Protinex.com.

2.5 Based on the aforesaid intelligence, an investigation was initiated agaiunst

the appellant. Scrutiny of the import data of importer revealed that the importer

had filed following Bills of Entry in the year 2Ol7 , 2O1a & 20 I 9 classifying "Mass

Weight Gainer/Mass Weight Gainer-Nutrition Supplement "under CTH

2|069060 , CTH 2 1069080. CTH 21069019 as well as under CTH 2 1O6 1OOO, as

detailed below:

iq fJ,

+

I

MUN.CUSTM-OOO - APP -O 17 -25.26

2.4 From the above compositions, it appeared that Mass/Weight gainer is

high calorifrc value food supplements enriched of Carbohydrates, hence is notl

I classifiable under CTH 21061000 which covers "Protein concentrates and|

' textured protein sr.rbstances", enriched of protein. Moreover, CTH 2 1069099 
I

. covers all those "Protein enriched food supplements which are not elsewhere

j speciiied like "Whey Protein, Protein food supplements". From the above, it 
Itl

I appeared that the imported goods have been misclassified under CTH 2i06100_0 I

i'l
I instead of its correct CTH 21069099.
i

4r:l.
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3

Table-I

S.No Po BE No BE Date Itern descri tion
8153040 I1.01.2017 Mutant Brand: Mut8nt Mass 5 LBS -

Assorted Flavours utrition S lemsnts

2946885 22.08.201',7 Gat Brand: Radical Mass 10 LBS - Assorted

5009050 30.01.20r8 Stacker2 Brand: Mass 8 LB-(Nutrjtion
lcments

4195961 14.01.20t8
I}]MUN I

1542955 07.08,2018 Dymatize Brand: Super Mass Gainer 12 LB
Assorted Flavou$ utrition S lements

23't't513 I1.03.20i9 Rule I Brand: Rl LBS l0 Sew (Mass

Cainer) Assorted Flavours (Nutrition

Su lcments

CTH
l 21069060

2 21069060

2t069060

5 2 r061000

6

l

18.11.2017 (Nutdtion supplerent,) l,{utant Mass i5 LB
- Assorted Fiavours

2106901 1

8 02.11.2017 (Nutrition rLpplements) Radical N{isG lO
.LBS -'Assorted Flavours

21069C1'

9 479s961 14.01.2018 (NuEition Supplements) Muta.nt Mess 15 LB
- Assorted Flavours

I

2.i069080

10 5814294 3 1.03.2018 (Nutrition Supplements) Super MRss Gainer
6 LB- Assorted Flavc:::s

210690s0

21061000tl 5808949 3 r.03.2018 (Nutrition Supplements) Super Mass Gainer
6 LB: Assorted Flavollls

46'14291 04.01.2018 (Nutrition supplements) Mutant Mass l5 LB
- Assorted Flavo rs

02.12.20t9

(Nutrition supplements) Mutant Mass 15 LB 21069080

Flavours

t 061000

106r000

5914829 (Nutrition Supplements) Super Mo.ss Cainer
6 LB- Assorted Flavours

rand: stiz€

2.6 From the analysis of data for the imports of 'Weight/Mass Gainer' made

by the Party in previous years, it has been noticed that till March, 2018 & before

2018, when duty in a1l the CTH i.e. 21061000, CTH 21069011, CTH 21069019,

CTH 21069050, CTH 21069060 and CTH 21069099 wer€j sarne, the Appellant

imported above products under the CTH 21069060 and sometimes under CTH

1,2to69o71, CTH 21069018, CTH 210650 & CTH 21069080.and paid duty@3O%

in terms of Notificatio n No. l2/2O12-Cus dated 17.03.2012 (Serial No.92).

However, the Appellant switched such imports of 'Weight/Mass Gainer' to CTH

21061O00 (BCD@ Oo/ol only after the new Notihcation No.50/2O17-Cus dated

30.06.2017 was amended vide Notification No.6/2018-Cus dated 02.O2.2018

(Serial No.8), wherein, the BCD on CTH 21069099 was raised from 4Ook to 5O7o.

This ac! of the Appellant appeared to be their willfui intention just to evade

applicable customs duty by misclassifying the said Weight/Mass Gainer under

CTH 2 106 1000 (Protein concentrates and textured protein substances).

2.7 The Appeliant had not paid applicable BCD on the said goods. Fom the

import details of the Appellant their differential duty liability is quantified as

detailed in Table 2, 3 & 4 of the impugned order which indicated that that the

Page 6 of 14
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Appellant appeared liable to pay the total differential duty of Rs. 39,68,4441 on

the impugned goods imported by them during the period May,2018 to January,

2O2O. On scrutiny of all the Bills of Entry file d by the Appellant during the period

from 09.05.2018 to 2l.OL.2O2O for determining duty liability, the actual duty

liability has been worked out as provided in Table 2, 3 & 4 of the impugned order.

Further, interest amount, at applicable rates, is also leviable on the duty(s)

demanded in terms of provisions of Section 28AA of the said Act, against all the

aforesaid Bills of Entry. For their act of willful mis-statement, as discussed

supra, penalty is also invokable in terms of Section 114A of the said Aqt and the

impugned goods imported vide all the aforesaid Bills of Entry are also liable for

confiscation in terms of Section 1 1 1(m) of the Customs Act, 1962.

2.8 Accordingly, a Show Cause Notice dated 20.03.2023 was issued to the

Appellant requiring them to show cause to as to why: -

1 The classification of the impugned goods viz. "Mass gainerl under chapter

21061OOO imported vide the above said Bil1s of entry as in Table 2,3 &' 4

shouid not be rejected and the same may be re-classified under CTH

21069099.

The classilication of the impugned imported goods declared by them under

CTH 2 106 100 should not be rejected and the sdme should not be classified

under CiH 21069099 and re-assessed in terms of Section 17 of the

Customs AcL, 1962, as discussed supra;

The differential customs duty including Cesses and Integrated Goods &

Service Tax (IGST) totally amounting to Rs. 39,66,444 l- (Rupees Thirty-

Nine Laktis Sixty-Eight Thousand Four Hundred Forty-Four only), as

illustrated in Table. 2,3 &,4, in respect of all the Bills of Entry filed during

the period from 09.05.2018 to 2l.Ol.2O2O by the Party should not be

demanded from them in terrer ofsection 28(4) ofthe said Act; as discussed

supra;

The interest amount on the aforesaid demand of duty at Sl.No. (iii) above

as applicable should not be demanded from them in terms of Section 28AA

of the said Act, as discussed supra;

The impugned goods imported by them under wrong CTH of 21061000

uring the period fi"om 09.05.2018 to 2l.Ol.2O2O should not be held liable

11

111.

lv.

q
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*

I Page 7 of 14

I

^1



to confiscation under the provisions of Section 111(m) of the said Act, as

discussed supra;

Penalty should not be imposed upion them in terms of Section 114A of the

said Act, as discussed supra.

The classilication of the impugned goods viz. "Mass gainer" under

chapter 2i061000 imported vide the above said Bills of entry as above

mentioned in Table-2 & 3 of the impugned order was rejected and it

was ordered to reclassify the same under CTH 21069099.

2.9 The aforesaid SCN was adjudicated vide impugned order wherein the

adjudicating authority passed the following order -

2 .9. 1 For INMUNI port-ln respect of Bills of Entry as mentioned in Table-2 & 3

of the impugned order, the adjudicating authority ordered as under :-

(i)

(ii) It was ordered to recover the differential Customs duty including Cesses

and Integrated Goods & Service Tax (IGST) totally amounting to Rs.

37,66,041 as per Table 2 & 3 of impugned order in respect of all the

Bilis of Entry filed during the period from 09.05.2018 to 21.O7.2O2O by

the Party from importer in terms of Section 28(4) of the said Act.

(iii) The interest amount was demanded on the aforesaid demand of duty

at 51. No. (ii) above as applicable from Appellant in terms of Section

28AA of the said Act.

(i") It was ordered to confiscate the impugned goods imported by them

under wrong CTH of 21061O0O during the period from 09.O5.2018 to

2l.Ol.2O2O under the provisions of Section 111(m) of the said Act.

However, the adjudicating authority refrained from imposing

redemption fine in lieu of confiscation, as the goods were not physically

available for confiscation.

(u) Impose penalty of Rs. 37,56,041l- on Appellant as per the provisions

o[ Section I t4A of the Customs Act, 1962.

2.9.2 For INNSAI port- In respect of Bills of Entry as mentioned in Table-4of the

impugned order, the adjudicating authority ordered as under :-

l-t2
Page 8 of 14
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(1) The classilication of the impugned goods viz. "Mass gainer" under

chapter 21061OOO imported vide the above said Bills of entry as above

mentioned in Table-4 of the impugned order was rejected and it was

ordered to reclassify the same under CTH 21069099.

(ii) It was ordered to recover the differential Customs duty inciudin! Cesses

and Integrated Goods & Service Tax (IGST) totally amounting to Rs.

2,O2,4O3/-as per Table-4 of impugned order in respect of all the Bills

of Entry filed during the period frorn 03.12.2079 to 04.O7.2020 by the

importer in terms of Secti6n 28(4) of the said Act.

(ii| The interest amount was demanded on the aforesaid demand of duty

at Sl. No. (ii) above as applicable from Appellant in terms of Section

28AA of the said Act.

(iv)' It was ordeied to confiscate the impugned goods imported by them

under wrong CTH of 2106100Q during the period from 09.05.2018 to

2l .O1 .2O2O under the provisions of Section 1 1 1(m) of the said Act-

However, the adjudicating authority refrained from imposing

redemption fine in lieu of confiscation, as the goods were not physically

available for confiscation.

(") Impose penalty of Rs. 2,02,403/- on Appellant as per the provisions of

Section 1 14A of the Customs AcL, 1962.

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with. the impugned order , the Appellant has filed the appeal

wherein they have submitted as under :- 
.

The appellant hereby says and submits that the impugned order is

passed in violation of the principles of naturai justice inasmuch as Ld.

Additionat Commissioner has erred in failing to deliberate upon the

submissions advanced by appellant, which included letter F. No.

vlll I 48- 752lMisc-Nutrition/Gr | / MCH / 2017- 18 dated 29.O9.2O 17,

the appellant to classify the goods under CTH 2106 1000.

\+ Page 9 of 14
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! In as much as duty is not payable on merit as well as time bar, demand

of interest and imposition of penalty is also liable to be quashed and set

aside

(i) The impugned order, at para21.3, admits that the goods contain lS.4T%

protein. However, it is unable to justify why goods cannot be treated as

"protein concentrates" and/or "textured protein substance" specifically

covered by CTH 2106 1000 so as to relegate them to residuary heading i.e.

2106 9099.

(ii) The Assistant Commissioner, Custom House, Mundra, vide letter F. No.

VIl/48-752lMisc-Nutrition/Gr.llMCHl2Ot7-18 addressed to the

appetlant on as early as 29.O9.2017 adviied to classify Sport Gainer (Sl.

Page 10 of 14
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, F The appellant hereby says and submits that department ought to have

challenged and got reversed its own earlier stand that goods were

required to be classified under CTH 2107 1O00 (and not 2lOZ 9099 as

done by appellant earlier). Reliance is placed on the decision of Hon'ble

Tribunal in the case of Shri Rumen Day v/s Commissioner of Customs

(Prev), 2O23-TIOL-715-CESTAT-KOL, by relying on the decision of

Hon'ble Supreme Court in the case of ITC, 2019-TIOL-418-SC-CUS-LB,

has heid that differential duty cannot be demanded without chalienging

the original assessment of the Bill of Entry.

! Adjudicating Authority has erred in failing to appreciate that there can

be collusion or any wilful mis-statement or suppression of facts by J

appellant when they have only complied with the directions .e""irr"d 
I

from department to classify the goods under CTH 2106 1000. Hence, i

demand of differential duty on goods imported between 09.05.2018 to

21.O),.2OOO by way of a Show Cause Notice issued on 20.03.2023 is time

barred.

ll
14. 

A personal hearing in virtual mode was granted to the Appellanr on 
l

l|29.O4.2025 following the principles of natural justice wherein Shri Vikas Mehta, ]

lConsultant 
appeared on behalf of the Appellant. He reiterated the submissions

so made in the appeal and also filed additional submissions as under:-

PERSONAL HEARING:
I

l

I\)
I

+
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No. 16 of Annexure-"A" to the said letter) irnder CTH 21061OOO. fne saidl

letter along with the Annexure is placed on page 44 of the.pp"u.l -"-o.
The appellant having followed this advice cannot be saddled with liabilit!

arising from invocation of extended period, even if the departme.rt to.-J

an opinion to ieclassify the goods at a later date.

(iii) Reliance is placed on Order-in-Appeal No. JMN-CUSTM-000-APP-518-24-

25 dated O7.O3.2O25 passed by the then Hon'ble Commissioner ol

Customs (Appeais), Ahmedabad in the case of M/s. R. B. Plastic Machines,

Ahmedabad, wherein, invocation of extended period is disapproved by

otrserving that-

1) the show cause notice was based on data available in Customs ED

systems (para 20 ibid).

2) merely for the reason that the normal period of two years had been.

passed when the non-payment of duty was detected, it is not proper

to make. charges of wilful mis-statement/ mis-declaration and

suppression of facts on part of the appellant just to cover extended

period of limitation (para 23 ibid). 
I

(iv)ln this case also, it is duly noted in the impugned order that dernand has

arisen from scrutiny of import data available with department (para 8 & 9

ibid) and study of similar products through open web platform (para 21.4 &

21.8 ibid) and not on account of any mis-declaration of description by

appellant.

(v) Hence, it is subrnitted that the show cause notice dated 79.O3.2O23 inter alia]

demanding differentiai duty on goods imported in 2017 2018 and 2019 is

barred by limitation

6
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3) where facts are known to both the parties the omission bV one to doi

what he lnight have.done and not that he must have done, does noi

render it suppression. (para 25 ibid). 
I

I

I

I

I

I
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.p I have carefully gone through the case records, impugned order passed by

[h. Additio.rrl Commissioner, Customs House, Mundra and the defense put
I

forth by the Appellant in their appeal. The Appellant has filed the present appeal

ln OI.O2.2O24. In the Form C.A.-1, the date of communication of the Order-In-

priginal d.aLed 22.11 .2o23has been shown as 04.12.2023. Therefore, the appeal
I

Lras been filed within normal period of 6O days, as stipulated under Section '

128(1) of the Customs Act, 1962. The appellant has submitted a copy of the

T.R.6 Challan No. 6505 dated 09.01 .2024 toward.s payment of pre-deposit of

Rs.2,97,634 /- calculated @7.5% of the disputed amount of duty, under the

provisions of Section 1298 of the Customs AcL, 1962. As the appeal has 6een

filed within the stipulated time-limit and with the mandatory pre-deposit, it has

been admitted and being taken up for disposal.

5 1 That on going through the said material, I find that following issu'es are to

be decided in the instant appeal:

Whether impugned order wherein the adjudic4ting authority has

rejected the classification of the impugned goods viz. "Mass gainer"

under chapter 21061000 imported vide the above said Bil1s of entry

mentioned in Tab1e.2, 3 and 4 of the impugned order reclassified the

same under CTH 21069099, in the facts and circumstances of the

case, is legal and proper or otherwise.

Whether order for recovery of differential Customs duty including

Cesses and Integrated Goods & Service Tax (IGST) amounting to Rs.

37,66,041 as per Table 2 & 3 of the impugned order and Rs.

2,O2,4O31- as per Tabie-4 of impugned order in terms of Section 28(4)

of the Customs Act, 1962 by invoking the extended period of five years

along with interest under Section 28AA of the said Act, in the facts

and circumstances of the case, is legal and proper or otherwise.

11

111 Whether the impugned order for confiscation of the impugned goods

imported by them under wrong CTH of 21061000 under the

provisions of Section 1 1 1(m) of the said Act in the facts and

circumstances of the case, is legal and proper or otherwise.

), i*Ir]-y
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Whether the impugned orcler imposing penalty of Rs. 37,66,047 and

Rs. 2,02,4O3 /- on 
. 
Appellant under Section i 14A oi the Customs

Act, 1962 in the facts and circumstances of the case, is legal and

proper or otherwise.

lV.

5.2 It is contended by the Appellant that in their reply to the SCN dated

21.O8.2O2g, they sr-rbmitted before the adjudicating authority that they were in

receipt of letter F. No. VIII/48-752lMisc-Nutrition/Gr llMC[{l2Ol7-18 dated

29.Og.2Ot7 from Assistant Commissioner, Customs House, Mundra asking the

Appellant to classify the impugned goods under CTH 2106 10OO and accordingly

they classified the said goods under CTH 210610OO. It is further contended that

the department ought to have challenged and got reversed its own earlier stand

that goods were required to be classilled under CTH 2lO7 1O0O (and not 2107

9099 as done by appellant earlier). On going through the impugned order, it is

observed that the adjudicating authority has neither considered the aforesaid

submission nor given any finding on the same. Copy of appeal memorandum

was also sent to the jurisdictibnal officer for comments. However, no response

have been received from the jurisdictional office. Hence the present case needs

to be remanded to the adjqdicating authority for passing speaking order on the

above submission made by the Appeilant. Therefore, I find that remitting the

case to the adjudicating authority for passing speaking order becomes sine qua

non to meet the ends of justice. Accordingly, the case is required to be remanded

back to the adjudicating authoiity, in terms of sub-sgctlon (3) of Section 128A of

the Customs Act, 1962, for passing speaking order qn the submissions made by

the appellant as above following the principles of natural justice. In this regard,

I also rely upon.the judgment of Hon'ble, High.Court of Gujaratincaseof Medico

Labs - 2004 (i73) ELT 117 (Guj.), judgment of Hon'b1e Bombay High Court in

case of Ganesh Benzoplast Ltd. l2O2O (37 4) E.L.T.552 (Bom.)l and judgments ofl

Hon'ble Tribunals in case of Prem Steels P. Ltd. [ 20 I2-TIOL-I3I7-CESTAT-DELIl

and the case of Hawkins Cookers Lld. 12012 (284l, E.L.T. 677 ("lri. - Del)l wherein

it was held that Commissioner. (Appeals) has power to remand the case under

Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the

Customs AcL, 7962

5.3 The Appellant has further contended that show cause notice dated

1g.O3.2023 inter alia demanding differential duty on goods imported. 1n 2077

2018 and 2019 is barred by limitation. In this regard, they have placed reliance

: Order-in-Appeal No. JMN-CUSTM-000-APP-518-24-25 dated O7.03.2025

!
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passed by the then Commissioner of Customs (Appeals), Ahmedabad in the case

of M/s. R. B. Plastic Machines, Ahmedabad. Since the matter is remanded to the

adjudicating authority as per discussion in para supra, the adjudicating

authority sha11 also examine the aspect of limitation in the light of the Order-In

Appeal dated 07.03.2025 issued by this office.

6. In light of discussions, as recorded above, I a11ow the appeai of the

Appellant by way of remand.

V

F. No. S/49- 168/CUS/MUN/ 2023-2

By Registered post A.D/E-M

To,

M/s Pearl lnternational,
8b8, Neelkahth Corporate

Nathani Road, Vidyavihar West,

Mumbai-400086

(AMIT

Date:3O.O4.2O25

TTESTED

al6em IiIENDENT
lftm gar tsr*tn), 3Tatrrdr.;li:.

CUSTOMS (NPPEILS), EgMEDAE,I:: 1

to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ah medabad.

The Pr. Commissioner of Customs, Customs House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.

Guard Fiie.
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Commissioner (Appeals),

Cusl-oms,'Ahmedabad
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