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Th is copy rs granted free of cost for the private use of the person to whom it is issued

&.ei

1962 '129 (1

ffi 3

rrlqtlEqTrn q-€-{cFf

U nder Section 129 DD( 1 ) of the Customs Act, 1 962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to The
Additional secretary/Joint secretary (Revision Application), l\rinistry of Finance, (Department of
Revenue) Parliament street, New Delhi within 3 months from the date of communication of the
orde r

/Order relating to

enqqr-d"nlqr+arftc or+Gmcrf,i
6ffi.
any goods loaded rn a conveyance for importation into lndia, but which are not unloaded at their

(b)

(TI) , 1962

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereu nder

qfur

Th e revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by

(o) .187

. 1962

3rq-r$-q vts,qo-s .2001-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200l (Rupees two Hundred

only) or Rs '1,0001 (Rupees one thousand only) as the case may be, under the Head of other

receipts, fees, fines, forfertures and Miscellaneous ltems being the fee prescribed in the Customs

Act, 1962 (as amended) for filing a Revision Application. lf the amount of duty and interest

demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200l and if it is more than

one lakh rupees, the fee is Rs.10001.

place of destination in lndia or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are short of the quantity required to be
u n loaded at that destinatron.

3

416

(a)

({{)

(b)

Fr)

(c)

(q)

lt

(5 qq+fllcraqliF. 1 0 o o/-(sqqqtF6fr r{qr,
f+snffi,@.orn.eaffiqi.
;rq5o-qi.nratetq .zoot-

.xlr{ifr q-6-drc{f qf ffie.tooor-

(a) any goods tmported on baggage

(6)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order-in-Original, in addition to relevant documents, if any

prescribed under

4 copies of the Application for Revision .l
'I

(d)
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ln respect of cases other than these mentioned under item 2 above, any person aggrieved by this

order can file an appeal under Section 129 A(1) of the Customs Act, 1 962 in form C.A. -3 before the

Customs, Excise and Service Tax Appellate Tribunal at the following address :

Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

2nd Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

. 1962 12e q (6) . 1962 drJr{I 129

g(1)+

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

o-m@
where the amount of duty and interest demanded and penalty levied by any otficer of Customs in

the case to which the appeal relates is five lakh rupees or less, one thousand rupees,

odW;qirrflwqS

where the amount of duty and interest demanded and penalty levied by any officer of Customs

in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh

rupees, five thousand rupees ;

oc!-qrqErEFqqaq{ird+d; dsfET{Eqq.

where the amount of duty and interest demanded and penalty levied by any officer of Customs in

the case to which the appeal relates is more than flfty lakh rupees, ten thousand rupees

10% stdtf,sq{
v"orqroriqr s-diffie, erfi-rrorqrCrn r

appeal against this order shall lie before the Tribunal on payment of 10% ol the duty demanded

ere duty or duty and penalty are in dispute, or penalty, where penalty alone is rn dispute.

12s (g) (6)
+oonffiSqRi+ftrqqrfr,ifr orqqffiqqqerfto : - orrro

Gay vftowurffiftq{rr{
Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectjfication of mistake or for any other purpose, or

(b) for restoration of an appeal or an application shall be accompanied by a fee of fjve Hundred
rupees.

a(
+ qrasat

.q
J

,t

4

*cr{ffi,tduoruraEmoQ_drorqfrfrqerf}
owr,qfM&fiqfr-a

qu-ncB-d,{dnTd:fdn ffi ruwngo orsn
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ORDER.IN.APPEAL

The Deputy Commissioner of Customs (Review), Custom House,

Mundra, (hereinafter referred to as 'the appellant department) have liled the
present appeai in terms of section 129D {41 of the customs Act, 1962 on the
basis of Authorization/Review order No. a3lorol2o2s-26 dated rg.02.2026
issued by the commissioner of customs, Mundra, chailenging order-in-original
No' MCH/ADclzDcl5o5l2025-26 dated o5.01.2026 (hereinafter referred to as

"the impugned order "i passed by the Additional Commissioner, Customs,
custom House, Mundra (hereinafter referred to as "the adjudicating authority',)
in case of M/s A D Impex, Khasra No.:28123, Village-Jindpur, Delhi- 110 036
(hereinafter referred to asthe respondentJ.

2. Briefly stated, facts of the case are that the respondent, imported
various consignments described as stock lots of printed and unprinted plastic
packaging material, plastic packaging rolls, and leftover plastic film materials in
mixed sizes and GSM through different Bills of Entry at Mundra port. The
respondent ciassified the goods under various tariff headings such as crH
39201099, 392o2o9o,39206919 and.39207119 and paid dury at the effective

rate of 30.98%.

2.1 During post-clearance audit of the Bills of Entry for the period 2020

to 2023, it was observed that the respondent had declared the goods only in
generic terms without specifying their exact form or polymer composition. The

tariff headings used by the respondent were meant for specific types of plastlcs

such as polymers of ethylene, propylene, polyesters or regenerated

Since the respondent did not provide evidence that the goods corres

those specific materials, the declared classifications were found to be i

2.2 Applying the General Rules for Interpretation, the d

concluded that the goods could not be specifically ciassified under th

headings and were therefore classifiable under the residual heading CTH

3g2ogggg, which attracted a higher duty rate. This resulted in short-payment

of duty amounting lo (7,06,042. Accordingly, a show cause notice was issued

proposing re-classification, recovery of differential duty under Section 28(4) with

interest, confiscation of goods under Section 111(m), and imposition of penalty

under the Customs Act, 7962.

2.3 The respondent appeared for personal hearing and filed a written

reply denying the allegations. It was submitted that proper Bi1ls of Entry were

filed for each consignment, the goods were examined by Customs officers, and
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the assessments were completed before clearance. Therefore, the allegation of

misclassilication was unfounded.

2.4 The respondent argued that once the goods were assessed and

cleared. the department could not issue a show cause notice for differential dury

and that any such action would be barred by the principle of res judicata. It was

also contended that the burden of correct classilication lies on the department

and that extended limitation under Section 28(4) was not invocable, as there

was no suppression, fraud or wilful mis-statement

2.5 Further, it was argued that the goods could not be classified under

the residual heading without establishing that they did not fall under any

specific heading. The respondent also submitted that for certain earller periods,

even the residual heading attracted the same duty rate, and therefore no

differential duty could be demanded It was also contended that since the goods

were not available, conliscation and penalry were not sustainable

2.6 The adjudicating authority examined the show cause notice, audit

observations, records, and the written submissions of the respondent. It was

observed that the respondent had declared the goods with vague and generic

descriptions such as stock lot of plastic packaging material in mixed sizes and

GSM. The declared tariff headings were specific to particular types of polymers,

but the respondent failed to provide any evidence or description showing that

the goods matched those specilications.

2.7 The authority rejected the respondent's contention that the matter

was barred by res judicata. It was held that proceedings under Section 28 of the

Customs Act are independent statutory mechanisms and can be initiated even

r assessment if duty has been short-levied. It was further held that under

lf-assessment system, the respondent has a statutory obligation to make

d correct declaration under Sections 17 and 46 of the Customs Act.

ponsibility of correct classification rests with the respondent, and any

t declaration attracts consequences under the Act

2.8 The authority observed that since the respondent provided only
generic descriptions and no supporting evidence of composition, the goods

could not be ciassified under the specific headings claimed. In such cases, Rule
3 of the General Rules for Interpretation requires classification under the last
applicable heading. Accordingly, the goods were correctly classifiable under the
residual heading crH 39209999 As a result of the misclassification, the

respondent paid duty at the lower rate of 30 98% instead of the applicable rate

&
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ol 37 .47%o, resulting in short-lery of 17,06,042, The authority held that the

misclassification amounted to wilful mis-statement and suppression of facts,

justifying invocation of the extended period under Section 28$1. The differential

duty was therefore held recoverable along with interest under Section 28AA

2.9 On the issue of confiscation, it was held that the respondent had

made incorrect declarations regarding classification, rendering the goods liable

to confiscation under Section 111(m). The respondent was also held liable to
penalty under Section 114A for the short-levy of duty arising from wilfui mis-

statement and suppression

2.lO Accordingly, the adjudicating authority ordered to confiscate the

goods under Section 111 (m) of Customs Act, 1962. The adjudicating authority

also noted that the goods had already been cleared and were not available

physically for confiscation. Since the goods were not. physically available for
confiscation, the adjudicating authority did not impose any redemption fine in
lieu of such conliscation under Section 125 (1) of the Customs Act, 1962.

3. The appellant department has contended that the adjudicating

authority has erred in holding that redemption fine under Section 125 of the

Customs Act, L962 is not imposable merely on the ground that the goods were

not physically available for confiscation. Being aggrieved by the non-impositio n

of redemption fine in lieu of confiscation in the impugned order on ac

such non-availability, the appellant department has preferred the

appeal, inter a1ia, contending as under:

co 1

It
g-

I

\
. "The adjudicating authoitg has ened in laut bg holding that red.emptipiill

fine under Section 125 of the Cusloms Act, 1962 is not imposable merelg

because the goods are not phgsicallg auailable for confiscation. Tle

outhoitg failed to appreciate that the stafiltory tigger for imposition of

redemption fine is the authorization of confiscation, and not tlw phgsical

auoitabilitg of goods. Once goods are held liable to confscation under Section

1 1 1 or Section 1 1 3 of the Customs Act, tfle pouer to impose redemption fine

automatically flouts under Section 125 of the Act.

. The Hon'ble Madras High Court in M/ s Visteon Automotiue Sgstems India

Put. Ltd., reported at 2018 (9) G.S.T.L. 142 (Mad.), has conclusiuelg held that:

Penaltg under Section 112 and redemption fine under Sedion 125

operate in tu.to distinct fields;

Redemption jlne is imposed in lieu of confiscation of goods;

The opening utords of Section 125, "Wleneuer confiscation of ang

goods is authoised bg this Act", clearlg establish that phgsical

a
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auailabilitg of goods is not necess ary for imposition of redemption

fine; and

Redemption fine is intended to auoid the consequences Jlowing from

confiscation under Section 1 1 1 of the Act.

The adjudicating authoitg has failed to follou this binding ludgment.

rendeing the impugned order legally unsustainable.

. The Hon'ble Gujarat High Court in M/s Synergg Fertichem Ltd., reported at

2020 (33) G.S.T.L. 513 (Guj.), has reaffirmed the aboue legal position and

expresslg folloued the judgment of the Hon'ble Modras High Court in Visteon

Automotiue Sgstems. The Hon'ble Court held that tlw prerequisite for offeing

redemption fine is tle finding that the goods are liable to confiscation. The

Court furtler clarified that non-auailabilitg of goods does not bar the

imposition of redemption fine. The impugned order is in direct conflict uith

this authoritatiue pronouncement.

. The Hon'ble CESTAT, West Zonal Bench, Ahmedabad, in Van Oord India

Put. Ltd. (Customs Appeal No. 10679/2O24-DB, Order dated 13.11,2025),

has categoricallg held that:

Phgsical non-auailabilitg of goods does not affect confiscation or

imposition of redemption fine;

Tlte pouter to impose redemption fine springs from outhoisation of

confiscation under Section 1 1 1; and

Redemption fine is meant to auoid the consequences of confiscation

and saue tLe goods from such confiscation.

The adjudicating autlnitg, being subordinate to tle juisdictional

Tfibunal, utas bound to follout this settled position of law.

appellant department further contended thot tlrc opening words of

Section 125 of the Customs Act, 1962 clearly prouide that "Wheneuer

confiscation of ang goods is authoised bg this Act", the adjudicating

authoitg mag impose redemption fine. The statute does not prescibe

physical auailabilitg of goods as a condition precedent. It is a settled legal

pinciple that once tlle power of confiscation is traceable to Section 111 or

Section 113 of the Act, tle phgsical auailabilitg of goods becomes ineleuant

for the purpose of imposing redemption fine. This pinciple applies equally to

cases of improper import as uell as attempted improper export.

. Tlrc appellont department further contended that in uieu,t of the settled. legal

position laid doun bg the Hon'ble Madras High Court, Hon'ble Gujarat High

Court, and consistentlg followed bg the Hon'ble CESTAT, the ad"judicating

auttoritg has committed a clear error of lau_t bg not imposirtg redemption fine
under Section 125 of the Customs Act, i962 solely on the ground. that the

6
t

The

goods uere not phgsically auailable.
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. In uieu of the aboue facts and submissions, the impunged Order-in-Oiginal-
passed bg the Additional Commissioner of Customs, Custom House Mundra

is not legal and proper and therefore, in the interest of justice, praged to:

i. Set aside the impugned Order-in-Oiginal to tLE extent it failed to
impose redemption fine under Section 125 of the Customs Act, 1962.

ii. Refer the matter back to Adjudicating Authoitg to consider it as a

fresh uith regard that redemption fine is imposable irrespectiue of
the phgsical auailability of the goods."

4. A letter F.No.: S/49-t7 ICA-2lCUS/MUN/March 12025-26 dated

12.03.2026 was send to the respondent for submitting their comment. personal

hearing in the matter were scheduled on 17.03.2O26. However, no comments

were received and no one appeared for personal hearing. Hence, the appeal is

taken up for decision on the basis of documents available on record.

5. It is observed that the respondent, imported various consignments

of plastic packaging materials in the form of stock lots of printed/unprinted
films and rolls through Mundra Port during 2o2o-2o23 and classilied them

under CTH 39201099, 392O2O9O, 39206919 and 39202t19, paying duty at

30.980%. Post-clearance audit revealed that the goods were described in vague

and generic terms without specifying their exact composition or polymer t5rpe,

whereas the declared headings pertained to specific polymers, which the

respondent failed to substantiate with any evidence. Applying the Generai Rules

for Interpretation, the goods were held classifiable under the residual heading

CTH 39209999 attracting higher duty @37.47o/o, resulting in short-paym en

duty ol <7,06,O421-. A show cause notice was issued proposing reclassifi

recovery of differential duty under Section 28(4) with interest under

28AA, confiscation under Section 111(m), and penalty under Section 1

the Customs Act, 1962. The respondent contested the demand on groun

prior assessment, res judicata, absence of suppression, and incorre

application of residual classification; however, the adjudicating authority

rejected these contentions, holding that proceedings under Section 28 are

independent of assessment and that under the self-assessment regime, the

respondent bears responsibility for correct classification. lt was held that the

misciassification amounted to wilful misstatement and suppression of facts,

justifying invocation of extended period, conlirmation of differential duty with

interest, and imposition of penalty under Section 114A. The goods were also

held liable for confiscation under Section 111(m); however, no redemption fine

under Section 125 was imposed as the goods were not physically available.

t

z-r.! r
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5.2 It is further observed that the appellant departme nt has reiied upon

the following case laws

(i) M/ s Visteon Automotive Systems India Pvt. Ltd., reportcd at 20 I 8 (9)

G.S.T.L. 142 (Mad.)

(ii) M/s Synergy Fertichem Ltd., reported aL 2O2O (33) G.S.T.L. 513 (Guj.)

(iii) Final Order No. 11039- I lO4O 12025 DATED 13.1 1.2025 of Hon ble

CESTAT, West Zonal Bench, Ahmedabad, in the case of Van Oord India Pvt. Ltd.

Versus Commissioner of Customs, Ahmedabad in Customs Appeal No.

to679 12O24-DB.

wherein it has been held that physical availabitity of goods is not necessary for

imposition of redemption fine.

It is further observed that the appellant department has also prayed

the matter back to Adjudicating Authority to consider it as a fresh with

ga t redemption fine is imposable irrespective of the physical availability

ods.

t;

ri ,

-.
In view of the foregoing, it is observed that the adjudicating

" _authority, while passing the impugned order, has not recorded any specific

Iinding or provided cogent reasons for non-imposition of redemption fine under

Section 125 of the Customs Acl, 1962. It is further noted that the appellant

department has relied upon various judicial pronouncements wherein it has

been consistently held that physical availability of the goods is not a sine qua

non for imposition of redemption fine, and that such fine can be imposed even

where the goods are no longer available. In these circumstances, I find that the

matter requires reconsideration by the adjudicating authority with due

application of the legal position as well as the contentions advanced by the
appellant department. Accordingly, I am inclined to remand the matter to the
adjudicating authority for passing a fresh, reasoned and speaking order after
duly examining the grounds of appeal and affording an opportunity of hearing
in accordance with the principles of natural justice.

Page 9 of 10

5.1 It is observed that the present appeal has been preferred by the

appellant department solely on the ground that the adjudicating authority failed

to impose redemption fine under Section 125 of the Customs Act, 1962, merely

on the basis that the goods were not physically available for confiscation. It is

further observed that the impugned order does not contain any specific finding

or reasoning for non-imposition of redemption fine' Accordingly, in my

considered view, the impugned order, to that extent, is a non-speaking order

insofar as the issue of non-imposition of redemption fine is concerned.



S I 49- 17 I C A-2 I CU S/M U NiMarchl2025-26

5.5 Thus, I am of the considered view that remitting of the matter to
the lower authority has becomes sine qua non to meet the ends of justice. The

adjudicating authority is required to examine all the contentions raised by the
appellant department and record his finding and issue order accordingly. In this
regard, I rely upon the case of Prem steels p. Ltd. - 2012-TI)L-1312-1ESTAT-

DEL and the case of Hautkins Cookers Ltd. -2012 (254) E.L.T. 627 fn. _

Del)' whtch have also relied upon the case of Medico Labs - 2oo4(173) ELT 117
(Guj ), wherein it has been held that commissioner (Appeals) continue to have
power of remand even after the amendment of section 35(A) of the central
Excise Act, 1944 by Finance Act, 2OO 1 w.e.f. 1 1 .05.2001 .

6. In light of the aforesaid facts and circumstances, the appeal frled by
the appellant department is allowed by way of remand. The matter is remitted to
the adjudicating authority to pass a reasoned and speaking order, in
accordance with the principles of natural justice and applicable legal provisions.

It is clarified that no opinion has been expressed on the merits of the case or on
the submissions made by the appellant department, and the same shall be

examined independentlt' by the adjudicating authority.

IT GUPTA)

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Bv Resistercd Post A.D

F.Nos. S/49- 17 I CA-2 I CUS/MUN/March I 2025-26 Dated -30.03.2026

To,

(i) The Deputy Commissioner of Customs (Review),

Custom House, Mundra.

(ii) Mi s A D Impex, Khasra No.:28123,

Village-Jindpur, Delhi- 1 10 036 .

Copv to:

L The Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. Thc Principal Comrnissioner of Customs, Customs House, Mundra.

3. Thc Joint/ Addl Commissioner of Customs, Custom House, Mundra.

4. The Joint/ Addl Commissioner of Customs, Custom House, Mundra.. Pl

find encloscd one above copy to serve the respondent in person, as the same

returned undclivcred by thc post.

5. Guard File.
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