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following categories of cases, any person aggrieved by this order can prefer a Revision

Application to The Additional Secretary/Joint secretary (Revision Application), Ministry of

Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the

date of communication of the order.

Under Section 129 DD(1) of the Customs Acl, 1962 (as amended), in respect of the

d

F;l
(a) any goods imported on baggage.

(-€r

R{I{q{sdlt-qd+fdC.}l+Rrtrcrd-sfl t-{qriq{qrsnrrdqa{ nqrs611r|qqrf,frtq|f|ioftRidqrf,C
sda

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded

at their place of destination in lndia or so much of the quantity of such goods as has not

been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

, 7962 qtqEIX 3t(rl )

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the ru1es made

thereunder.

HUT
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The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(q' ,1379 . e A1 +{ 3I1qR-{s
qfu

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(a)

({s 3i-0lETqTt|[o{Edq€

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

(r) enffi a

(c) 4 copies of the Application for Revision
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efr 1qRqfr-f, rq€ orlrrq'ffiq. 1 ss67_

&{UI3IT , 1962

ottts. zoor-

(d) The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,00O/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.100O/-.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

).
6,ru,qf}fr&ffid

CuBtoEs, Exclae & Senrlce Tax Appellatc
Trlbunal, West Zoaal Beach
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2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38O 016

qt,3r6q-{FIE-380016
sttlR
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Under Section 729 A (6\ of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(o'
) 6qqirdrs@

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh ruPees or less, one thousand
rupees:

(tI
) oqqtilfl sFq'q$edtrf,frdf6-ft-qaqqlgfl q€qle{a-r-dd;qiqfEnuqg

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fr.fty lakh rupees, Iive thousand mpees ;

(TI) {qfwd
qrllqqlqdltq Fq\r€erffro-d}fr

(c)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(g)

B 1 oer{w'Gq{,q6ia-{f,{sffd|-{ia,q{E1ErqrSrn I

,qltsb? 10 3{{rtEGrR,qsqrtcr&ft-{s

An appeal against this order shall lie before the Tribunal on paymen

demanded where duty or duty and penalty are in dispute, or penalty,
t of 1070 of the duty
where penalty alone

is in dispute
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Under section 129 (a) of the said Act, every application made before the Appellate
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6.

Tlibunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accomparied by a fee of {ive

Hundred rupees.
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ORDER.IN-APPEAL

M/s. AWL Agri Business Limited (formerly known as Adani Wilmar

Limited), Survey No.i69/P-1,2 & 3, Village Dhrub, Taluka - Mundra, Dist.

Kutch, Gujarat-370421 (hereinafter referred to as "the Appellant") have filed the

present appeal in terms of Section 128 of the Customs Act, L962 against the

OIO No. MCH/ADC/AKIlll24-25, dated 16.04.2024 (hereinafter referred to as

the "impugned order") passed by the Additional Commissioner of Customs,

Customs House, Mundra (hereinafter referred to as the "adjudicating

authority'').

2. Briefly stated, facts of the case are that the Appellant, holders of IEC No.

0899000363, had imported RBD Palm Stearin classified under CTH No.

151i9030 vide Bill of Entry bearing Nos. 6981363 dtd. 27.O6.2Ot8 and

9302647 dtd. 18.12.2018 through their Customs Broker M/s. Narendra

Forwarders, at Custom House, Mundra, and avaiiing the benefit of Exemption

under Notification No.18/201S-Cus dated 01.04.2015 (as amended by

Notification No.79/2017-Cus dated 13.lO.2OI7l under the Advance

Authorization Scheme. Further, during the Audit, it appeared that the appellant

was involved in the import of various dut5r free goods under Advance

Authorization scheme issued under chapter 4 of the Foreign Trade policy (FTp-

2o15-2o1, in contravention to the conditions imposed vide Notification No.

18/ 201S-customs, dated 01.04.2015 as amended by Notificatio n No. 79 l2olr-
Customs dated 13.10.2017 and the appellant did not comply with the pre-

import condition, as laid down in Customs Notifrcation No. Z9 /2OlZ, dated

13.10.2017. The notifications exempted certain goods from customs duties,

subject to conditions, including a pre-import condition introduced in
Notification No. 79 I 2ol7. They had imported "RBD palm Stearin" classified

under chapter Heading 15119030 on Advance Authorization scheme (Indirect

Tax-Customs) and cleared the goods without pa].ment of IGST @5%o. However,

these goods are levied @5% IGST and the pre-import condition imposed vide

Notification No.79 /2017 -Cus. dated

no. (xii), inserted in Notification no.

79/2017, dated 13-1O-2O17, was

Customs dated 1O.O 1.2019 issued

Customs (CBIC). Hence, the period d

13.10.2017 is not fullilled. The condition

18/201S-Customs under Notification No.

omitted vide Notification no. Ol /2019-
by Central Board of Indirect Taxes and

b
,t'

lQ*

*
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mandatory for the importer to adhere to was for the period 13. l0 .2OlZ to

09.01.2019.

2.L Further, during the investigation, it appeared that the appellant had

exported the goods prior to the import under Licenses issued under Advance

Authorization Scheme and thus that the materials which were exported

against the Shipping Bills, were not manufactured entirely out of the Duty

free materials imported under the Advance Authorization in question; that

resulted in non-compliance of the pre-import condition in respect of 02 Bills of

Entry as per below mentioned under: -

Table-I

BE No.& Dt Item
Description

Ass.Value (in Rs.l Total amount
IGST (tn Rs.)

6981363
dtd.27.06.l8

RBD Palm
Stearin

6491ar6 5,17,3981-

9302647
dtd. 18.12.18

RBD Palm
Stearin

50687909

Total 45,57,2241-

2.2 Further, it appeared that the appellant imported various duty free inputs

vide the advance authorization as mentioned above, on the strength of the

subject notification and availed benefit of exemption from payment of IGST on

the goods so imported, leviable in terms of Sub-section (7) of Section 3 of the

Customs Tariff Act, 197 5, by deliberately suppressing the fact of non-

compliance of pre-import condition laid down in the subject notification. Their

deliberate act of omission and/or commission by resorting to suppression of

material facts from the Customs authority, appeared to have resulted in non-

payment of duty of Customs in the form of Integrated Goods & Service Tax

(IGST) to the extent of Rs.45,57,2241- w}:.ich appeared to be recoverable under

Section 28(41 of the Customs Act, 1962, along with applicable interest, and

1iab1e to penalty under Section 114A of the Customs Act, 1962.

2.2 Further, after the completion of investigation, the appellan

Show Cause Nolice asking them as to why:

a) Customs Duty amounting to
saved in course of imports of the goods under the Advance

Authorizations and the corresponding Bi1ls of Entry in respect of
which benefit of exemption under Customs Notification No.

18/2015 dated 01.04.2015, as amended by Notification
No.79 l2Ol7 -Cus, dated 13.10.2017, was incorrectly availed,

without complying with the obligatory pre-import condition as

stipulated in the said Notification, and also for contravening

provisions of Para 4.14 of the Foreign Trade Policy (2O15-2O1,

recovered from them under Section

Rs.45,57,2241- in the

. " -:.*. ...

..' r\i| .,' --- 4i .

7 ': . -,r{ llr;ei 1?
t 
"i{as"'t*iffied 

\d, ,

\'*\ Ji),it, Iti
1 .- \ \+."4- r .r ,'

form-efllIG.3T

should not be demanded an
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b) Interest should not be demanded and recovered from them under

Section 28AA of the Customs Act, 1962.

c) Penalty should not be imposed upon them under Section 114,{ of

the Customs Act, 7962.

2.3 Further, the appellant had paid the IGST amount of Rs.45,57,224 l-
alongwith interest of Rs.29,96,3981- by way of recall or reassessment before the

authorities vlde Challans dated 04 .O7 .2023.

3. Thereafter, the Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order, wherein the adjudicating authority had

passed the order as detailed below:

(0 He confirmed and ordered to recover the differential Customs duty

amounting to Rs.45,57,2241- on the reassessment of the impugned

Biiis of Entry under Section 28$l ol the Customs Act, 1962 aad

ordered to appropriate the IGST amount of Rs. 45,57,2241- paid

vide Chailan dated O4.O7.2023.

(ii) He ordered to recover interest at the applicable rate under Section

28AA of the Customs Act, 1962 and appropriated the interest

amount of Rs.29,96,398/- paid vide Challan dated O4.O7.2023.

(iii) He imposed the penalty of Rs. 45,57,2241- urrder Section 114A of

the Customs Act, L962.

4. Being aggrieved with the impugned order, the Appellant have filed the

present appeal and mainly contended the following:

a

That the interest demanded under Section 28AA of the Customs Act is not

applicable to IGST ievied under Section 3(7) of the Customs Tariff Act.

There is no charging provision for interest on IGST, as affirmed by

multiple High Court and Supreme Court decisions including Mahindra &

Mahindra u. UOL

That the Appellant was compelled to pay an amount equivalent to interest

due to auto-calculation by the EDI system, without any statutory

mandate or discretion to correct it and the same is liable to be refunded

with compensatory intere st @l2Vo p.a., as recognized in cases like

Sanduik Asia Ltd. u. CIT and Gujarat Fluoroclemi . CIT

That Section 3(12) of the Customs Tariff Ac ow penalty

on 114A is

a

provisions from the Customs Act. Hence, p

Page 6 of 1l

28$l ol the Customs Act, 7962 and the Customs Duty arnounting

to Rs.45,57,224 l- in the form of IGST, paid by them should not be

appropriated against the above demand;
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not legally sustainable, as clarified by Mahindra & Mahindra u. UOL Oient

Fabrics, and Pioneer SiIk Mills cases. The imposition of penalty is unjust

when there is widespread confusion across the industry, as evidenced in

H.M. Singh & Co. u. CCE & S?. Numerous similar notices were issued to

exporters due to the ambiguous 'pre-import' condition.

That the case pertains to a legal interpretation (on 'pre-import' condition).

Multiple judicial precedents establish that penalty is not leviable in cases

involving interpretational issues - e.g., Lanxess ABS Ltd., Rajhans Metals,

Mech & Fab Industries.

That the export obligation was fulIilled in accordance with para 4.27 of

the Handbook of Procedures, which permitted exports in anticipation of

advance authorization. The Appellant complied with established practices.

The authorLation issued did not explicitly stipulate the 'pre-import'

condition, nor was any communication issued later. Thus, its

retrospective enforcement is not tenable.

That the validity of the 'pre-import' condition was upheld only after the

Supreme Court's ruling in Cosmo Films Ltd. (April 2023) and CBIC

Circular No. 16 /2O23-Cus (June 20231. Th,e imports in question were

made prior to both.

They have relied upon the various case laws, few of which are as under:

a. Mahindra and Mahindra Ltd. u. Union of India [2O22 (1O) TMI 212 (Bom. HC)]

b. India Carbon Ltd. u. State ofAssam [1997 (6) SCC 479]

c. Gujarat Fluorochemicals Ltd. u. CIT [2O15] 55 taxmann.com 204 (Guj.)

d. Sanduik Asia Ltd. u. CIf [2006] 15O Tannan 591 (SC)

e. Rajtnns Metals (P) Ltd. u. CCE [2007 (q S.r.R. a98 [ri.-Ahmd)]

5. Shri Vaibhav K Jajoo, Advocate, attended

28.05.2025 in the virtual mode on behalf of the Appellant. He reiterated the

submission made in the appeal memorandum and vide their additional

submission stated that the appellant respectfully relies on key judicial

pronouncements to submit that the lely of interest and penalty on IGST under

Section 3(7) of the Customs Tariff Act, 1975 is not legally sustainable in the

absence of a specific charging provision. In Mahindra & Mahindra Ltd. u. Union

of India 12022 ll}l TMI 212]1, the Hon'b1e Bombay High Court held that neither

interest nor penalty can be levied on additional customs duties like IGST

without express statutory authority, a position affirmed by the Supreme Court

ly, in A.R. Sulphonates Put. Ltd.

...iiiiqt];...
,' 6:r --.''_-- /../ \.

r"\'.;' -,. \ .itr'.
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the p;is6f;l hearing on

through dismissal of the Revenue's SLP. S
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u. Union of India, the Bombay High Court quashed demands of interest and

penalty on IGST and held that Circular No. l6l2O23-Cus, to the extent it

mandates such levies, is bad in law. The Court also clarified that the amended

Section 3(12) of the Tariff Act, which now enables such provisions, is

prospective in nature and cannot apply to past imports. Additionally, the

Supreme Court in Sanduik Asia Ltd. u. CIT 12006l recognized the right to

compensation by way of interest where amounts are unjustly withheld. In view

of these rulings, the Appellant prays for refund of the amount deposited as

interest along with compensatory interest, and for setting aside the penaity

imposed under the impugned order.

The appellant has also submitted that the name of the Company has been

changed from " Adani Wilmer Limited" to ' AWL Agri Business Limited " and

submitted a copy of Certificate of Incorporation dtd. 17.O3.2O25 issued by the

office of ROC, Ministry of Corporate Affairs.

DISCUSSION & FINDINGS

6. I have gone through the appeal memorandum filed by the appellant,

records of the case and submissions made during personal hearing. The main

contention in the appeal is that there shall be no recovery of IGST as the

appellant had imported the goods under Advance authorization scheme which

are used for export purpose. Therefore, the main issues to be decided in present

appeal are whether the impugned order confirming the IGST along with interest

under Section 2a$l and Section 28AA respectively of the Customs Act, 7962,

imposing penalty under Section 1i4A of the Customs Act, 1962 in the facts and

circumstances ofthe case, is legal and proper or otherwise.

6. 1 Before going into the merits of the case, I find that as per CA- 1

Form of the Appellant, the present appeal has been filed on O8.O7.2024 against

the impugned order dated 16.04.2024 received by the appellant on 09.O5.2O24,

which is within the statutory time limit of 60 days prescribed under Section

128(1) of the Customs Act, 1962. As the appeal has been filed within the

stipulated time-limit, it has been admitted and being taken up for disposal in

terms of Section 128A of the Customs Act, 1962.

6.2 It is observed that the Appellant has contended that the demand of
interest and penalty on IGST is unsustainable as there is no charging provision

under the Customs Tariff Act, 1975 authorizing the levy of interest nalty
on IGST. Further, Section 3(12) of the said Act, as it stood du of

t!
E'4

6
s

import, did not extend the provisions of the Customs Act rela

I

ter r
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pendty to IGST levied under Section 3(7). The imposition of penalty under

Section 114A is also untenable, particularly when the issue pertains to legal

interpretation of the "pre-import" condition, which was ambiguous and

subsequently clarified only after the Supreme Court's ruling in Cosmo Films Ltd.

and issuance of the CBIC circular.

In this regard, it is observed that the appellant has relied upon various

judicial pronouncements to support their claim. However, particular attention is

drawn to the decision of the Hon'ble Bombay High Court in Mahindra &

Mahindra Ltd. u. Union of India 12O22-VIL-690-BOM-CUI, wherein the Court

categorically held that in the absence of a specific charging provision under the

Customs Tariff Act, the levy of interest and penalty on IGST is unsustainable.

This view was reaffirmed and applied in the case ol A.R. Sulphonates Put. Ltd. u.

Union of India & Ors 12025 (4) TMI 578 (Bom.)1, where the Hon'ble High Court

quashed the demand of interest and penalty on IGST levied under Section 3(7)

of the Customs Tariff Act and also held that CBIC Circular No. 16/2O23-Cus, to

the extent it seeks to recover interest, is not 1egal1y tenable. Both decisions

establish that Section 3(12) of the Customs Tariff Act, prior to its amendment

effective from 16.08.2024, did not extend the provisions for interest or penalty

to IGST, thereby rendering such demands devoid of legal authority.

In this regard, I have perused the aforesaid judgments and the relevant

para of the Hon''ble Bombay High Court in the case of A.R. Sul honates vs.

Unlon of India & Ors is reproduced as below

70. In our uieu, for all the reasons stated

Order, to the extent that it levles interest
the authoritu of laut and ls llable to quashed and set aside.

71. As far as Circular No. 16/ 2023-Customs dated 7 th June' 2O23 is

concerned, it seeks to recouer interest along tttith IGST' The releuant

part of the said Circular reads as under:-

"(a):- for the releuant imports that could not meet the said pre-impoft

condition ond are hence required to pag IGST and Compensation Cess

to that ertent, tle importer (not limited to the respondents) mag

approach the concerned a.ssessmen, APRIL 09' 2025 S.R.JOSHI 13-

u,tp-19366-2024-judgement.doc group at the POI with releuant details

for purposes of pagment of tle tax and cess along with applicable

interest. "

72. In our uieu, for all tlrc reasons stated lrcrein aboue, the said

Circular, to the extent that ls bad inlt seeks to tecover lnterest

Page9ofll
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73. As far as redemption fine imposed by tle impugned Order is
concerned, the same is demanded in lieu of confi.scation of goods

znder Section 111(o) o/ the Customs Act. As per Section 111(o) of the

Crzstoms Act, the goods shall be liable for conrtscation in the euent the

condition subject to uhich the goods are exempted from dutg is not

obserued. As already held bg us on the basis of the Judgement of the

Hon'ble Supreme Court in the case o/ Orient Fabrics

Limited (supra), Section 3 (12) of the Taiff Act, afier its amendment by

Finance (No.2) Act, 2024, dated 16 th August, 2O24, makes applicable

the prouisions relating to interest, offences and penalties o./ the Customs

Act to the Tariff Act. As alreadg held bg us, Section 3 (12) of the Taiff
Act, os amended, is opplicable onlA afier 16 th August,2024 and is not

applicable to the present case. Accordinglg, in the present case, no
confiscation could haae been imposed.

74. Further, the Joint Director General of Foreign Trade, bg Tlade
Notice No. 7 of 2023-24 dated 8 th Julg, 2023 claified that all imports
made under the Aduance Authorizotion Scheme on or afier 13 th
October, 2O17 and APRIL 09, 2025 S.R.JOSHI 13-wp-19366-2o24-
judgement.doc upto and including 9th January, 2O19, uhich could not
meet the pre-import condition, maA be regularized bg making pagments
as prescibed in the Customs Circular No. 16/2023 - Customs dated 7
th June, 2O23. For this reason also, no coqfiscdtion can be done nor
anu redemotion fine can be lmposed.

75. FurtLrcr, in the present case, once the Petitioner pays the IGST, it
u.tould amount to the Petitioner not hauing ouailed the benefit of the
exemption and the issue uould be regulari.z,ed. Therefore, *Le

prouisions of Section 1 1 1 lo) of the Customs Act will not be attracted.
Consequentlg, no fine and Denaltu uou ld. be recoverable from the
Petitloner.

7 . In view of the discussions made above, I allow the appeal by way of

remand to the adjudicating authority with the direction to pass the fresh

speaking order in light of the aforesaid judgments. In this regard, I also rely

upon the judgment of Honble High Court of Gujarat in case of Medico Labs -
2OO4 (173l, ELT ll7 (cuj.), judgment of Hon'ble Bombay High Court in case of

Ganesh Benzoplast Ltd. 12020 (32 4l E.L.T. S52 (Bom.)l and judgments of
Hon'ble Tribunals in case of Prem Steels p. Ltd. I 20t2- 17-CESTAT.

DELI and the case of Hawkins Cookers Ltd. l2ol2 (25 . - Del)l

e case
l0 of ll

In view of the above, it is observed that the issue involved in the aforesaid

judgments is identical in nature and squarely covers the present case as they

had also dealt with the recovery of interest and penalty as in the present case.

In view of the same, the adjudicating authority shall examine the facts of the

case and decide the issue on the basis of the aforesaid Judgments.

wherein it was held that Commissioner (Appeals) has



OIA No. MUN-CUSTM-00O-APP- 1 14-25-26

under Section-35A(3) of the Central Excise Act, 1944 ar,d Section-128A(3) of

the Customs Act, 1962.

R The appeal is allowed by way
,i{t"dg-rts"
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The Chief Commissioner of Customs Gujarat, Customs House, Ahmedabad.

The Pr. Commissioner of Customs, Customs, Mundra.
The Additional Commissioner of Customs, Customs House, Mundra'
Guard File.


