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This copy is granted free of cost for the private use of the person to whom it is issued

L962 El{T 129 {1) (qqT EI

qrq-d'& sqc{ d at€ qfr es qra{T € srci ol efl-f,d rrflqs ordT d fr fs oflaq o1 c'TR

a1 drfts g 3 qffi fi eiet erqr qfuelsgffi rfuo lent-c+ rffiu-ry, ft-r dzrou, grue ftumy
$v{ cT f, Ti fud o1 g-r-0q{ur i{rtfi u-qa o-t vo.d B.
Under Section l29DD(1) of the Customs Act, 1962 (as amended) in respect of the following
categories of cases, any person aggrieved by this order can prefe: a Revision Application to
The Additional Secretary/Joint Secretary (Revision Applicati()n), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

d d /Order relating to :

Fg crfr.

any goods exported

qt{d 3{Tql(l sril{ OT THT r{r{d TIiIq R{FI IR 1 ITg TIIEI

ql tsq rrrdr B{r;r qr ilfrtt qTi fi fts srilera qre gaft q qri q{ fl sg l:f,q R{Fr rR sdrt
rrg qrf, qfi qrn t .rtlem qro e o-m A.
any goods loaded in a conveyance for importation into India, but .vhich are not unloaded at
their place of destination in India or so much of the quantity of srrch goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

, 1962 sfqrrt x dqi or{t{ ffiTq TS ft,Id il6d {@
3ftIqrft.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder

nfuq& ?bqfUI q-t qrrfl TFII Ir<fr tFl=Tr
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Frfr EW

of qLn sllt s-€ ft {rq ftgftRd oFrqrd *for &i qrFds :

The revision application should be in such form and shall be verifred in such
may be specified in the relevant rules and should be accompaniecl by :

m€mner as

rrq 3l;lql{ {s1 4

M (re qfr fr q-qrs i€ d qlqrdq {w. fuo-e mn illr qrfrq.

4 copies of this order, bearing Court Fee Stamp of paise fifty only ln one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

4 copies of the Order-in-Original, in addition to relevant documents, if any

Qfut enlE-a

4 copies of the Application for Revision

qfUI EER , 1962 (gqT I d
srq {Sa, $ts,ao-s,qd erk ftfr'E c-A fr fi{ fr erri-r otr-dr A d d. 2ool-(6rrq d d unlur
$.looo/-F-qq qs'E-$rRrTr, l, +sI }ftcrTf,tA, € wsfta {rran Aq'{rfrr-o"-drn d.enr.o
qfi d c.fu. qfr {-tr, qirn rrqr qrq, crrTqT rrqr cs of nRr ellr i-qq qm'drur qT ssQ o-c

A d tS qfl-s fr sq i u.2ool- iil{ qR g6 mE € odt-o. d d qls rt sq fr o. rooo/-
The duplicate copy of the T.R.6 challan evidencing pa),Tnent t>f Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as th( case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellane,)us Items being the fee

pplication. If theprescribed in the Customs Act, 1962 (as amended) for filing a Rt:vision A
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1O00/-.

4 qrqfi-+ €tia{ d qfr eti qfu {s entsr t en6o

{6qs E-rdI A d a fiqrutr- 3{fuft{c re62 61 Ertr 12e g lU +. 3{?ft{ EiC fr.e.-a t
detgo,, &:ffq s-sr< g.o- vtt t-Er a-*.rrfi-e orfU-o'{or t. qcer ffiR{d qA q{ od-e o-t

s-6.4 t

c-{dr }. ortih (fudqtriil-A orcIEfl ctq

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Cuatoms, Exclsc & Servlce Tax Appellate
Trlbuual, We3t Zonal Betrch

dcTqtr, &-frq sorq E.o. s +{r o{ s{flftq

oifu+-{or, qfH A-jqfid

Nr.Girdhar Nagar Bridge, Asarwa,

2nd Floor, Bahumali Bhavan,

Ahmedabad-38o 016

qrrfr rikd, e-ffi r++, fi-o-c fu{${rrR gf,,

3fgR-dt, 3t6tr{rErq- 3 8OO 16

5 @Er{r 12e q (61 + s{?i-{, *cr{-.o srlt{frqq, Ls62ei, ET{t 12e

q (1) +'qfi{ srfio } qrq frgftfua {ttr d-fl dA qrftq-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied by a fee of -

(o) erqA C qEi ffift mm{-tr erftrorfr art qtrlr rrut {er. eiF qrq aqT drlrqT

rrqr {s e1 w-q qiq orc rs-qg qr us€ 6c d d \1o. 6gR Fqs.

qfdi{Efua

#a)
':t\,

where the amount of duty and interest demanded and penalty levied by any o{Iicer of

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;rffif,ffi-.mrAfrqdfsd dqt{-tr erfM enrqtrn rr{il {@,rtJq qrq arrr frrnql
rrqr (e o1 r-oq drq dr€ Fqs i s{ftro, A Afu-{ €qA qqRI clrtt € orfY+' c d d; qts E-$R

{w

$f

. t-1u) where the amount of duty and interest demanded and pena-lty levied by any offrcer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding frfty lakh rupees, five thousand rupees ;

(rr) q' r=1 P56 gtqrgtr s{nrflll iltt qirn rr{[ {ffi sitr qrq dqi drlrqT

rrqr ag al r6-q qqrs cllq 5qq € qnriF, d d; as 6vrt rqg.
erfio€ vqfta

(c)

where ttre amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

lE Es-ffiEffiffiFffi, cit qq {.@ b lol. rrdt iF{i rr{, s6t {@ qr {.fi \fti iB tr4r< d €, cr (st' lopl.

ol<t 6T+ qr, q6i at{d isfuqt< I B, qfd tsr qrqrn t

(d) An appeal against this order shall lie before the Tribunal on paJrment of l0olo of t].e duty demended where duty or

duty 6nd penalty are in dispute, or penalty, where penalty alone is in dispute.

trm rzs (Sl & smft erfi-e qrfY6-{ur t qca ar{t q-&s' 3{rifi q{- (o)

rto .:ntsr t. lds qr rmRrd 01 ttrrri } lts qr ffi srq sqtq-{ }. ftq fuq rq 3rfrd : - ufiIT
(g1 erfi-o qr Gira-dH q7{ o"r [dII{d{ fi ftq aITt s{ra-fi } sre{ ETA qie fr or Effi- rJi s-er
diqrtrs.

sm sfarfuqq6

Unde! section 129 (a) of the said Act, every application madc before thc Appellat Tlibuoal-

(a) in a, appea.l for grant of stay or fot rectifcation of mistake or for any other purpos€; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of Eve Hundred rupees.
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ORDER.IN-APPEAL

The present appeal has been filed by M/s. Rayyan Metal Industries

situated at B-72, MG Road, Industrial Area Mussorie, Haplrr, Mussorie-2O l0 15

(IEC-ANXPM2 169c) (hereinaJter referred to as the Appellanl.) in terms of Section

128 of the Customs Act, L962, challenging the Or.der-in-Original no.

MCH/ 1/AC/KRP/Gr-l/24-25 dated 01.04.2o24 (hereinafter referred to as 'the

impugned order) passed by the Assistant Commissioner of Customs, Import

Section (Gr-I), customs House, Mundra (hereinafter referred to as the

'adjudicating authorityJ.

Ass. Value

declared(Rs.)

22,66,8t6/ -

'. 
.1

2.1 rhe said Bill of Entry was assessed by the FeLceless Assessment

Group on "First Check" basis and the same was pushed to port Assessment

Group for further necessary action. The imported goods wer.e examined by the

oflicers of Docks Examination on 26.02.2024 in the pres(:nce of Authorized

Representative of custom Broker and samples drawn under Test Memos

1205838 & 1205839 both dated 26.02.2024 were sent to GRCL Kandla for

testing. The CRCL, Kandla vide Test Report Lab No. l2O2i;impo/2902.2}24
dated 04.03.2o24 (for zinc Ash) has submitted his report stating that as under-

"Tte sample as receiued is in the form of heterogeneou:; mixture of gregish

frioble, non friable metallic & non metallic lumps of irrelrular shape & sizes

hauing oxidaised surfaces togetlwr with gregish coarse pouder.;

It is composed moinlg of metallic zinc, oides of zinc logetler uith small

omount of compounds of iron, aluminium & silicious mcLtter.

Percentage of Total Zinc Content (ot6 by weight) = 75.91

Percentage of Metallic Zinc f/o by uetght) = 41.94

Bill of Entry No. &
Oate

Description of
goods Qty. in MTS

Zinc Ash

(cTH-25201990)
22.2272223114 dated

20.02.2024
Zinc Dross

(cTH-26201910)
3.7 43

Duty Payable

declared(Rs.)

/ tt\
5,55,t43/ i8l
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2. Facts of the case, in brief, are that the appellrrnt had filed Bill of

Entry No. 2223114 dated 20.02.2024 through their CHI\ M/s. Cargo Care

(AHDPM10l7FCH001) for import of "Zinc Ash,, (CTH-26201,)90) &,,Zinc Dross"

(CTH-262OL910). The details declared in the Bill of Entry ar,r as under:

I



Percentage of Lead Content (o% bg ueQht) = Q./3

Perentage of Cadmium Content (%o bg uetght) = It does not answered the

test for cadmium.;

It lus the chnracteristics of Zinc Ash,/ Skimmings.;

Sealed remnant sample returned lerewittt- "

The CRCL, Kandla vide Test Report Lab No. 12O22-irnpol29.O2.2O24 dated

O5.O3.2O24 (for Zinc Dross) has submitted his report stating as under -

" Nahtre: The sample as receiued is in tlw form of gregish shing metallic

lumps of inegular shapes & sizes hauing oxidaised surfaes.

Composition: It i.s amposed mainly of metallic zinc & small amount of

oides of zinc, iron & aluminium.

Perentoge of Total Zinc (ok bg uetght) = 95.58

Percentage of Metallic Zinc (% bg ueight) = 92.28

Percentage of Lead content (o/o bg rueighll = 9.32

It does not answered tle test for Cadmium.

It }'r.-s the characteristics of Zinc Dross.

Sealed Remnant sample refitrned hereuith "

'"'"ffi

fs i

3iE

2.2 From the above reports, it appeared that the imported cargo

declared as "Zir,c Ash" & "Zinc Dross" were found to be as declared on testing by

the CRCL, Kandla. In compliance for the item under CTH 26201990 "Zinc

Skimmings", the Test Report (vide Lab No. 12023-impol29.O2.2O24 dated

04.O3.2O24} has concluded that the imported goods have the characteristics of

Zinc Ash/ Skimmings and the importer has furnished "Registration Certificate

cum-Pass Book for re-fining/recycling of Hazardous Wastes" bearing no.

I 27 7 8 I UPPCB / Ghaziabad(UPPCBRO / HWM / Ghaziabad date 1 5. I O. 2020 (valid

till 14.1O.2O25) as per Policy Condition 2 of Chapter 26 referred above. However,

with respect to item under CTH 26201910 "Zinc Dross", although the Test Report

(vide Lab No. 12022-impo/29.O2.2O24 dated 05.O3.2024)has concluded that the

imported goods have the characteristics of Zinc Dross, however, the importer

had not furnished the prescribed documents [as specified in Schedule VIII of the

Hazardous and Other wastes (Management and Transboundary Movement)

Rules, 2016) as provided in the DGFT Import Policy at the time of filing of BE

No. 22231 14 dated 2O.O2.2O24.

The import of the Zinc Dross (under CTH 26201910) is governed by2.3

Page 5 of 13

OIA No.MUN-CUSTM-000-APP - 120-25 -26



OIA No.MUN-CUS'['M-000-APP -120-2s -26

the Hazardous and Other Waste (Management and Transboundary Movement)

Rules, 2016. Chapter III of the Hazardous and Other Waste (Management and

Transboundary Movement) Rules, 2016 deals with import and export of

hazardous and other wastes in/from the country and prov:des for the stratery

and procedure for import of hazardous and other wastes (under Rule 12 & l3).

2.4 In view of above, queries were issued to the impc,rter on 06.03.2024,

12.03.2024, 13.03.2024 & 23.03.2024 and their replies, were received on

12.03.2024, 13.03.2024, 14.03.2024 & 2a.O3.2O24 respectively. In response to

above queries, the importer uploaded the documents on esanchit in order to fullil

the compliance as mandated under Schedule VIII of the provisions of Hazardous

and other waste (Management and Transboundary) Rules 2O16 vide different

IRNs.

2.5 Out of these documents mandated under Sc hedule VIII of the

provisions of Hazardous and other waste (Management and Transboundary)

Ru1es,2016, the importer failed to submit the documents mentioned at Sr. No. S

& 6 of above table in as much as the document mentioned at Sr. No. 6 has not

been submitted and the authorisation submitted (Sr. No. 5 of the above table) is

for wastes mentioned in Schedule I (Cat. 7.41 of the Hazardous and other waste

(Management and Transboundary) Rules 2016 whereas the irnported goods (Zin6#ei-
Dross) fall under Schedule III (B 1 I OO) of the Hazardous and other y'$it ------'
(Management and rransboundary) Rules,20l6. 

i;i Sl-ll,
2.6 From the foregoing, it appeared that the imported goods',Zinc Orbs91.,,.: ..

classifiable under custom Tariff item 272olglo and subjected to verification of

documents as prescribed under schedule vIII of the provisions of Hazardous and

other waste (Management and Transboundary) RuIes,2O16 isr being imported by

the importer M/ s. Ralyan Metal Industries without subnrission of relevant

documents. The importer for such acts of commission/ omission appeared 1iable

for penalt5r under Section I 17 of the Customs Act, 1962 Also, the Custom Broker

M/s. Cargo Care has failed to discharge the obligations a,s laid down under

Customs Brokers Licensing Regulations, 2O18 and had appears to have made

themselves liable for pena-lty under Section 117 of the Cusr_oms Act, 1962 for

such acts of commission/ omission.

2.7 The importer had attended personal Hearing (thrcugh virtual mode)

on 22.03.2024 and presented authorisation issued by uttar pradesh pollution

Page 5 of 13
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Control Board bearing Ref. No. l2778lUPPCB/Circlel

(UPPCBHO)/HWM/HAPUR/2020 dated 15.10.2020 for Schedule-l, Category 7 .4

Non Ferrous metal bearing sludge and residue. They have submitted that this

authorization has been issued by UPPCB under Hazardous and other waste

(Management and Transboundary) Rules, 2016 for Zinc Dross.

2.8 Consequently, the adjudicating authority passed the following order:

He imposed a penalty of Rs. 50,000/- (Rupees Fifty Thousand Only)

on the importer M/s. Rayyan Metal Industries (IECANXPM2169C)

under Section I l7 of the Custom Act, L962.

1

(i'{ q1d)

He also imposed a penalty of Rs. 25,000/ - (Rupees Twenty-Five

Thousand Only) on the Custom Broker M/s. Cargo Care

(AHDPM1017FCH001) under Section 117 of the Custom Act,l962.

Because as per para 5.2 of the Impugned Order which reads as

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 The appellart has submitted that the impugned Order is bad in law

being contrar5r to the facts and circumstances of the case and attendant

provisions of law, hence, if permitted to stand would result in grave miscarriage

of justice. Because the Order-in-Original is vitiated by non-application of mind

as the learned Respondent has failed to apply his independent mind to the vital

facts of the case and law attendant thereto and has passed impugned order on

the basis of wrong appreciation of the facts on record.

3.2

under:

'5.2 In tLrc irstant case, I found that tlw importer had filed tle bill of entry

with incorrect particulars as discussed aboue Wlereas, the importer while

filing impugned bill of entry has subscnbed to a declaration regarding

correctness of the contents of the Bill if Entry under Section 46(4) of tle Act,

ibid. FurtLer Section 46(44) of tte Ad, ibid casts an obligation on tle importer

to ensure accurdcA of tle declaration and authenticity of the doatments

Page 7 of 13
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supporting such declaration. In the instant case, tfut importer is not in

possession o/ authorization of *.ate Pollution Control Board as required und.er

tLe prouisions of "Hazardous and otler waste (Management and

Tran sboundary) Rules, 2O16" and thus failed to dbcharge tle statutory

obligation ca-se upon him.."

In respect of the above mentioned the learned Respondent has failed to

appreciate the pertinent fact that the particulars declared in the Bill of Entry

were true and correct which was affirmed by the CRCL, Kandia test report

Henceforth, in view of the above the allegations so levelled a1;ainst the Appellant

for not ensuring the correctness of particulars of tht: Bill of Entry is

unsustainable.

3.3 The Impugned Order is bad in law as learned Respondent thyself in the

Impugned Order has recorded that Appellant in the personal Hearing dated

22.O3.2O24 had presented the Authorisation dated 15.1O.2O2O issued by Uttar 
,,,.

Pradesh Pollution Control Board whereas, contrary to the same learned ":" _

Responded has since imposed the penalty under section 1 17 of the customs 
)#, *j.j'

1962 on the sheer misconception that Appellant is not ir possession of,i$y'.ft.__,+i,'

Authorization of State Pollution Control Board. \Irl, T*-o itt,
tl').,-- -

3.4 The Learned Respondent has gravely erred in not acknowledging the ":"--..-
documents uploaded by the Appellant on E-sanchit ther-eby causing huge

prejudice to ttre Appellant as the whole case enumerated against the Appellant

in the impugned order revolves around the non-submissiorr of the documents

required for import of the good i.e. zinc dross

"117 Penalties for antrauention etc. not expressly mentioned - Ang person

who contrauenes any provi.sion of this Act or abets ang st, ch contrauention or

uho fails to complg with ang prouision of this Act tuith uttich it utas his dutg

to complg. uhere no express penaltg is elseuhere prouided for such

contrauention or failure, shall be liable to a penaltg not exceediq four lakh

rupees."

Page 8 of 13

3.5 The learned Respondent has gravely erred in impo,sing penalt5r under

Section 117 of the Customs Act, 1962, which reads as under



6 t
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Therefore, from the plain reading of the aforesaid Section it is clear tJlat penalty

can only be imposed on a person if (i) he contravenes any provisions of the

Customs Act, 1962; or (ii) abets any such contravention, or (im) fails to comply

with the provisions of the Customs Act 1962 which it was his duty to comply

since the Appellant has neither contravened with any provisions of the Customs

Act, 1962 nor has abetted any such contravention as t}le Appellant had correctly

declared the goods as well as all the other material particulars in the Bill of Entry

which can also be confirmed from para 2.3 of the Impugned Order

3.6 Section 117 of the Customs Act 1962 being a residuary section can only

be invoked in cases where no express penalty is else where provided in the Act

for any such contravention and failure, whereas in the present case the Appellant

has righteously and duly complied with all the provisions of the Customs Act

962. Therefore imposition ofpenalty under section 117of the CustomsAct 1962

tently wrong and perverse

"ffib
E

t
7

3.i6qa' alty.

Otherwise also, penalty cannot be imposed for the sake of only imposing

In this regard, the Appellant relies upon the case of Akbar Baddruddin

Jiwani Vs. C.C. reported in 1990 147(E,LT 161 (SC)], wherein the Hon'ble

Supreme Court held that "the di.scretion to impose penaltg must be exercised

judiciouslg. A penaltg uill ordinailg be imposed in cases ulere partg ads

deliberatelg in defiance of lau or guiltg of confumacious or di.shonest anduct or

acted in conscious di.sregard of its application but not in cases uhere there is

technical or uenial breach of tle provisions of the Act or uhere tlw breach flows

from bona fide belief tlnt le is not liable to act in the manner prescribed in the

statute. "

In the case of Hindustan Steel Vis State of Orissa 1978 (2) ELT J 159 (SC), it was

held that "an order imposing penaltg for failure to carry out tte statutory obligation

is the result of qtasi criminal proceedings and Penaltg will not ordinailg be

imposed unless the partg obliged eitlwr acted deliberatelg in defiane of law or

was guiltg of conduct confitmacious or dishonest or act in consctbus di.sregard of

its obligation"

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 05.06.2025,

following the principles of natural justice wherein Ms Reena Rawat, Advocate
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appeared for the hearing and she re-iterated the submission made at the time of

filing the appeal.

5. I have carefully gone through the case record s, impugned order

passed by the Assistant Commissioner, Import Section (Gr-l), Customs House,

Mundra and the defense put forth by the Appellant in their zLppeal.

5.1 On going through the material on record, I find t.eat following issues

required to be decided in the present appeal:

(i) Whether the delay of 2 days in Iiting the appeal should be condoned

(ii) Whether the imposition of penalty under Section 1 17 of the 
"r",o.TU{,; .,,.,

Act, 1962, on the appellant justified on merits, particularly in liq!{W- --.'.

the GRCL rest Report. 
(i,, &pl
|j-,.\

5.2 The Appellant has sought condonation of a very minor delay \i.3- 
.

days in filing the appeal, attributing it to an "inadvertent mistake by the clerk of - '

the concerned counsel in calculating the statutory period of timitation." Section

128 of the Customs Act, L962, provides for a period of sixtg days for filing an

appeal, with a further condonable period of thirty days if suflicient cause is

shown for the delay. In this case, the appeal was filed wittL a delay of 2 days

beyond the initial sixty-day period, but within the condonabk: thirty-day period.

The Appellant has attributed the delay to an inadvertent mis take by the clerk of

the concerned counsel in calculating the statutory period of limitation. While

parties are expected to exercise due diligence, minor delzrys attributable to

administrative oversights, especially when the appellant ar:ts promptly upon

discovering the issue, are generally condoned by appellate aurthorities to ensure

that justice is not denied on mere technicalities. Considerirrg the explanation

provided, which indicates no deliberate inaction or gross nep;ligence, I find that

the Appellant has shown "sufficient cause" for the deLry. Therefore, the

miscellaneous application for condonation of delay is allowe,l in the interest of

natural justice and the appeal is admitted.

5.3 Section ll7 of the Customs Act, 1962, is a residuar5r penalty

provision that applies where no express penalty is elsewhere provided for any
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contravention of the Act or rules. It states: "Ang person toho contrauenes anA

prouision of this Act or abets ang such antrauention or who fails to complg with

any prouision of this Act uith which it was his dutg to complg, and for uhich no

express penaltg i.s elseuh.ere prouided, shall be liable to a penaltg not exceeding

four lakh rupees."

5.4 The impugned order imposed a penalty on the appellant for filing

the Bill of Entry with incorrect particulars and for non submission of

authorization of State Pollution Control Board as prescribed under the provisions

of "Hazardous and other waste (Management and Transboundary) Rules, 2016".

However, the critical piece of evidence in this case is the CRCL Kandla Test

Report. This report, which is a scientific and objective finding, affirmed the

truthfulness of the declaration made in the Bill of Entry, stating that "the goods

as declared in the Bill of Entry are exactly the same as those are found in the

CRCL, Kandla Test Report". This linding directly contradicts the very basis for

imposing a penalty on the appellant under Section 1 17 of the Customs Act, 1962.

If the particulars declared in the Bill of Entry are found to be "exactly the same"

as the goods identifred by a chemical examination report, then the allegation of

incorrect particulars" cannot stand.

5 The position of Law as per various Judicial pronouncements is as

Akbar Badruddia Jlwanl Vs. Collector of Customs Il99O l47l ELT 161

(sc|l:

The Hon'ble Supreme Court, while dealing with conliscation and penalty,

held that "the discretion to impose penalty must be exercised judiciously."

It is a well-settled principle that penalties are not ordinarily imposed for a

mere technical or venial breach where no express penalty is provided, or

where the breach flows from a bona fide belief that one is not liabie to act

in the manner prescribed. While this case did not directly deal with Section

117, it strongly supports the principle that penalties should not be

imposed mechanically, especially where there is no deliberate

contravention or mens rea.

Hindustan Steel Ltd. V/s State of Orisaa ltg7g l2l ELT J tS9 (SC)l:

This is a landmark Supreme Court judgment that clearly laid down the

principle regarding imposition of penalties. The Court held: ,,penalty will

not also be imposed merely because it is lawful to do so. Whether penalty

PI
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should be imposed for failure to carry out a statutory ol)ligation is a matter

of discretion of the authority to be exercised juCicially and on a

consideration of all the circumstances. Even if a minimum penalty is

prescribed, the authority has the power to refuse to inrpose penalty when

there is a reasonable cause for the failure. An order irnposing penalty for

failure to carry out a statutory obligation is the result of a quasi-criminal

proceeding, and penalty will not ordinarily be imposed unless the party

obliged either acted deliberately in defiance of law or was guilty of conduct

contumacious or dishonest, or acted in consciour; disregard of its
obligation. Penalty will not also be imposid merely be(:ause it is lawful to

do so. "

5.6 Applyrng the principles of above referred judicizd pronouncements

to the present case, I draw the following conclusions:

The direct evidence of the CRCL Test Report affirms th(: correctness of the

declaration made by the appellant. This removes the very foundation of

1

"incorrect particulars. "

11. If the declaration was correct, there is no contravention rf the Act or

to comply with a duty to warrant a pena-lty under Secti rn 117.

111 The imposition of a penalty under Section 117 in strch circumstances

would be a mechanical imposition without judicial ap,plication of mind,

especially when the department's own scientific report contradicts the

premise of the penalty. There is no evidence suggesting that the CHA acted

deliberately in defiance of law, was contumacior-rs, dishonest, or

consciously disregarded its obligations.

Therefore, based on the hndings of the CRCL Test Report, vrhich affirmed the

truthfulness of the declaration, and in light of the principles laid down by the

Hon'ble Supreme Court regarding the judicious application of 1:enalty provisions,

the penalty imposed on the appellant under Section 117 of the Customs Act,

1962, is not sustainable on merits. I therefore set aside the p:nalty imposed on

the appellant.
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6 The appeal liled by M/s. Rayyan Metal Industries is hereby allowed.

TTESTED
)

gScral NTENDENT

r.ftql qur t nfitrq). aFrffqra
CUSIOM. (APPEALS), AHMEOABAO

(AMIT GU

Commissioner (Appeals),

Customs, Ahmedabad

Date: 09.O7.2025F. No. S / 49-68 / CUS / MUN I 2O2 4 - 25--:--, 
*

By Registered post A.D/E-Mail
aa (.1{

To,

M/s. Rayyan Metal Industries(IEC-ANXPM2l6gC
B-72, MG Road, Industrial Area Mussorie,

Hapur, Mussorie-2O 1 0 1 5.

Cop, to:

,lz The Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Mundra.

3. The Assistant Commissioner of Customs, Import Section (Gr-I), Customs

House, Mundra.

4. Guard File.
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