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T8 Wi 39 AT & [7sll JUGIT & [01¢ qud A &l STl 8 199 A7 U8 SR a1 747 ¢,

This copy is granted free of cost for the private use of the person to whom it is issued.

AT SATUTTgH 1962 B URT 129 31 3! (1) (@Y1 ¥Nfa) & sdflq Fafatea gl &
e & g § o5 aufdd 39 Ry d oAU HI A1ET HEHY AT & al 39 1Y BT Wi
B TG ¥ 3 A F 3HeR AR g /dge wiua (andeT wxiyE), faa damem, [(@oRg faum)
g arf, 7% feeeht &) wrdern smdeT TR FR UHA 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

fafaRad ¥@d 3ax1/ Order relating to :

(%)

S & 0 J 31arfad ®Ig Ard.

(a)

any goods exported

()

YRA § TTTd B 8q (U] aled 7 aral 141 Al HRd H 7% T-qed RITT UR IdR 7 ¢ AT
7 IF T /TF UR IaR 91 & fou mfég mra IaR 9 o1 W) 91 39 T ®H W IdR
T {1 &1 /T A Suféag q9ra § &4 8l

(b)

any goods loaded in a conveyance for importation inte India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M

e AfUfad, 1962 & AT X dYT 39 HYH g4 77¢ a0y & d8d Yo arud] B
e,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

A1 s ua §a Frammadt & fafafde uren F wqa o1 8 frgss sratla Sua! oifg
@1 St R 99 & 91y Fafafed srmm vaw e arfgu

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(®)

PIC Bl Tde,1870 & HE 6.6 gl 1 & ot Fuffva few mu ouR 39 smew 1 4 ufean,
forge! te gfa & ugry 0R @t ATy Yoo fewe o g1 T1feu.

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(")

TG aXTdel & HTTaT 1Y YA AT &1 4 Uiadi, afe ol

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M

gR1&Ur & fore emdes @t 4 ufoat

()

4 copies of the Application for Revision.

(¥)

GARTEIUT Sffde SR @A & forg dmes sifufaam, 1962 mm%faﬁﬁa;ﬁﬁufhamtﬂi ¥

3= ¥Te, B, qus,a=il IR fafgy 7e) & 3 & oefi7 amar @ 9 5. 200/-(Fq &1 1Y 7@
¥.1000/-(FUY TP gR 71F ), sttt wrern 81, @ e g ynar & vnfre =ar= &.e11.6
&1 & ufaal. afe e, A 74T SqTe, @A T €8 B AR AR T T 9@ a7 I9E BH
8 dl 39 B & ¥ U ¥ $.200/- 3R afe te @r@ @ fe 8 O 91 & w9 F $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

AT ¥, 2 & T Gfud Al & erar 3 ATHAl & G A gie Big e 39 W 9 HIed
gy Hal g dl 3 HiArged Afufom 1962 &t 4RT 129 T (1) & eflq ol w3 A
HATeD, d=1a IATE Yeb R a1 7 e sifirer & grer Prafif@d ma w edta &
gPHd 2

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

HATRe®, Hald IMTG Yob d ¥al B 3UIfery | Customs, Excise & Service Tax Appellate
ftra=u, ufdndt &t dis Tribunal, West Zonal Bench

@Gil T, agHl Had, Hoe IRy gef, | 27 Floor, Bahumali Bhavan,

SNRAN, HeHATdIE-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HHe® offUfgw, 1962 @1 URT 129 T (6) & =, HHTIe® SHTUTTTH, 1962 BT URT 129
T (1) & i ordte & wry FHufafea wew vaw 81 =iy

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(%)

srdter & wfArd ArHd # wigl fodt des dfUeRT gRT T 747 Yeb AR a1 qyT avmal
T §8 @1 IHH Uld g ¥4 I1 399 4 8 d TP g9k IUU.

()

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(9)

srdter @ g amad 7 ol fod! Wares SfUrer gRT 71 791 Yod 3R a1 adl @il
T €8 BT IHH Ulg ar@ E9¢ ¥ HfU@ g1 dfeT vud yery 9w | o1fe T 8 dl; g guR

*uy

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

()

it | rafAa qrHd | ol [oH] WIARed USRI gIRT 700 747 Yob AR TS qUT Sl
T €8 ®1 XA U919 a8 ¥ U § 3% 81 d1; <9 g9R IUT.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

[

U 1A & faes UF0 & WA, A T EH & 10% G He R, o5l Yoob 91 Yoob U4 &8 1991G A ¢, 41 68 & 10%
3T F W, S5l Haa g8 (darg A g, Sdie @1 g |

= appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
¢ -!:: uty and penalty are in dispute, or penalty, where penalty alone is in dispute.

_;Baa YT ST YRT 129 (Y & =<i7id dia WIIUSHRU & GHe IO TS 3M13e Ua- (&)
/e andw & forw ar Tafady B guRA & fre a1 et o waie & e R o ot ;- sty

g%mﬁmwwwﬁ%mwm$wmﬁﬁmwmw

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
{(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s. PCBL Chemical Ltd ( formerly
M/s. Philips Carbon Black Ltd), Duncan House, 3rd Floor, 31, Netaji Subhas
Road, Kolkata-700 001 (hereinafter referred to as the ‘Appellant’) in terms of
Section 128 of the Customs Act, 1962, challenging the Order-in-Original no.
MCH/446/DC/LD/Gr.3/2024-25 dated 27.09.2024 (hereinafter referred to as
‘the impugned order’) issued by the Deputy Commissioner, Custom House,

Mundra (hereinafter referred to as ‘the adjudicating authority’).

2. Facts of the case, in brief, are that the appellant had filed the Bills
of Entry for the clearance of goods i.e. CARBON BLACK GRADE N660 under
CTH CARBON BLACK GRADE N660 having assessable value of Rs. 1174560/ -
through CB M/s. Soham Logistics. An analysis of data (ANALYTICS REPORT
29/2022-23) in respect of import under Chapter 28, with regard to payment of
lower IGST @ 5% by declaring serial nos. 166, 167, 168, 169, 170, 171 and 172
of Schedule - I instead of the correct IGST rate @18% under Sr.No.39 of
Schedule-III of IGST Levy Notification No. 01 /2017-Integrated Tax (Rate) dated
28.06.2017 was carried out by the NCTC, Mumbai. The appellant had filed the
Bill of Entry No. 9485002 dated 09.01.2019 for home clearance of the goods
viz. "CARBON BLACK GRADE N660" under CTH 28030010 of the first schedule
of the Customs Tariff Act, 1975. The appellant discharged the tax of IGST @
5% in terms of Serial No. 166 of Schedule-I of IGST Notification 01/2017-
IGST(Rate). From the notification, it is quite apparent that IGST rate @ 5% is
applicable to a few specified items of Chapter 28, primarily radioactive
substances, nuclear fuel, heavy water and compressed air. From the
notification, it is quite apparent that the product "CARBON BLACK GRADE
N660" does not figure in Schedule-I of IGST Notification No. 01/2017-
Integrated Tax (Rate). Therefore, IGST @ 5% is not applicable to them as
claimed by the appellant. .

2.1 From Schedule II of IGST Rate in respect of Chapter 28, it is
noticed that the aforementioned goods do not figure in this Schedule alsol.' It,
therefore, appeared that these goods i.e. CARBON BLACK GRADE N660 (not
expressly falling under Schedules I & II), actually merit levy of IGST at the rates
specified in Schedule-III of Notification No. 01 /2007 Integrated Tax (Rate).
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In view of the above, it appeared that the appellant has wrongly

claimed the Serial No. 166 of Schedule-I of IGST Notification 01/2017-
IGST(Rate) instead of Serial No. 39 of Schedule-III of Notification No. 01/2007-
Integrated Tax (Rate) with an intention of paying a lower rate of IGST @5%

instead of 18%. Accordingly, the differential IGST was worked out to be Rs.
1,65,290/-.

2.3

Thereafter, a Show cause notice was issued to the Appellant, to show

cause to the Additional Commissioner of Customs, Mundra, as to why:-

iii.

iv.

24

§ ;/

b
.'"

The goods having assessable value of Rs. 1174560/ covered under Bill
of Entry No. 9485002 dated 09.01.2019 as detailed in above table,
should not be held liable for confiscation under Section 111(m) of the
Customs Act, 1962;

the Serial No. 166 of Schedule-I of IGST Notification 01/2017-
IGST(Rate) on the goods should not be denied and the same should not
be re- assessed at correct rate of IGST @18% under Sr. No. 39 of
Schedule III of IGST Notification No. 01/2017;

The differential duty worked out to Rs. 165290/~ (Rupees One Lakh
Sixty Five Thousand Two Hundred Ninety Only) in respect of Bill of
Entry No. 9485002 dated 09.01.2019 as detailed in above table, should
not be recovered under Section 28 (4) of the Customs Act, 1962 along
with applicable interest thereon as per Section 28AA of the Customs
Act, 1962, as applicable.

Penalty should not be imposed upon them under Section 114A of the
Customs Act, 1962.

Consequently, the adjudicating authority passed following order:
He ordered to confiscate the said imported goods covered under BE No.

9485002 dated 09.01.2019, having assessable value of 11,74,560/-

_covered under Bills of Entry, supra, under Section 111(m) of the

‘ ,Customs Act, 1962; Since the goods were not available for confiscation,

/' /he refrained from imposing a redemption fine on the appellant under

% ‘.‘ I _.,‘,.'..-::.
\ * -\"\.._-/ £

section 125 of the Customs Act, 1962.

He ordered to deny the benefit of Serial No. 166 of Schedule-I of IGST
Notification 01/2017-IGST(Rate) on the said imported goods and
ordered to re-assessed them at correct rate of IGST @18% under

Sr.No.39 of Schedule-IlI of IGST Levy Notification No. 01/2017-

, Page50f11
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F.NO. 5/49-305/CUS/MUN/2024-25.
Integrated Tax (Rate);

iii.  He ordered to demand and recover the differential duty worked out to
1,65,290/- (Rupees One Lakh Sixty Five Thousand Two Hundred
Ninety Only) for Bills of Entry as detailed hereabove, under Section 28
(4) of the Customs Act, 1962 along with applicable interest thereon as
per Section 28AA of the Customs Act, 1962, as applicable.

iv, He ordered to impose penalty of Rs. 1,65,290/- (Rupees One Lakh Sixty
Five Thousand Two Hundred Ninety Only) under Section 114A of the
Customs Act, 1962. However, in case the said appellant pays the duty
along with interest within 30 days of the communication of the order,
the amount of penalty payable is 25% of Rs. 1,65,290/- as per
provisions of Section 114A of the Customs Act, 1962.

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal against the order passed by the Deputy Commissioner, Customs,
Mundra. The Grounds of Appeal are not reproduced in detail for sake of brevity,
as the copy of the same is available with the Appellant as well Respondent.

However, the same have been examined and the brief is as under:

3.1 The appellant first argues that the order was passed in breach of the
principles of natural justice because a proper opportunity to be heard was not
provided. Although the Adjudicating Authority claimed multiple opportunities for
a personal hearing were granted, the appellant highlights that the notices were
received either on or after the scheduled hearing dates. The company maintains
that these notices were mere "empty formalities”. Despite specific requests to
receive intimations via email to ensure timely attendance, the authority
continued to send hard copies that arrived late, which the appellant sugg’é-éts;

indicates a "pre-determined mindset” to confirm the demand arbitrarily.

3.2 The appeal further contends that the demand is time-barred é.s the
extended period of limitation under Section 28(4) of the Customs Act was
improperly invoked. This section requires proof of collusion, willful
misstatement, or suppression of facts—none of which, the appellant argues,
exist in this case. All relevant details, including the fact that the import was a

re-import of previously exported goods, were clearly disclosed on the Bill of Entry

\ Page 6 of 11
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(BOE). The appellant asserts that the Department had all the necessary
information to identify any "inadvertent error" during the normal limitation
period and cannot now invoke a five-year window simply because of its own

inaction.

3.3 The appellant maintains that the Adjudicating Authority failed to
provide any "positive act” or evidence demonstrating an intent to evade tax.
Citing various judicial precedents, the appellant argues that "suppression"
requires a deliberate non-disclosure of information. Since the information was
available on record and accessible to the Department via the ICEGATE system,
no suppression can be legally alleged. The appellant describes themselves as a
bona fide assessee who regularly discharges significant IGST liabilities, further

localizing the error to a system-driven issue rather than a "guilty mind".

3.4 Finally, the appeal raises the point of revenue neutrality, noting that
any IGST paid—whether at 5% or 18%—would have been fully eligible as an
input tax credit. Therefore, there was no financial incentive or "undue benefit" to
be gained by paying a lower rate. Consequently, the appellant argues that
because the primary demand for differential duty is unsustainable, the
associated claims for interest under Section 28AA and penalties under Section

114A must also be set aside.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 24.02.2026,
following the principles of natural justice wherein Ms. Hemlata Agarwal, DGM

="« Indirect Taxation appeared for the hearing in virtual mode and she re-iterated

m;\ti’z%';;ﬁ\lbmissions made at the time of filing the appeal and prayed for relief on

i:_‘_rne\ ;td as well as grounds of limitation.

e\ e
© wast

14
x ____,//._‘ .
3,-(=:H:B‘fﬂgUSSION AND FINDINGS:

S. I have carefully gone through the case records, impugned order
passed by the Deputy Commissioner, Customs, Mundra and the defense put
forth by the Appellant in their appeal. The core of this dispute rests on whether
the department was legally entitled to bypass the normal limitation period of two
years and invoke the five-year extended period under Section 28(4) of the

|

Customs Act, 1962.
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3.1 Section 28(4) of the Customs Act, 1962, serves as an extraordinary
power. It allows the recovery of duty not levied or short-levied within five years

only if such non-levy is by reason of:

a. Collusion; or
b. Any willful misstatement; or

c. Suppression of facts.

S.2 The use of the word “willful” is of paramount importance. It implies
a conscious and deliberate act with the specific intent to evade payment of duty.
Mere inaccuracy in a declaration or a difference in interpretation of a notification
does not, ipso facto, amount to willful misstatement. In the landmark case of
Pushpam Pharmaceuticals Co. v. Collector of Central Excise [1995 (78)
E.L.T. 401 (S.C.)], the Hon’ble Supreme Court held:

"G e Yet the surroundings in which it has been used it has to be
construed strictly. It does not mean any omission. The act must be
deliberate. In taxation, it can have only one meaning that the correct
information was not disclosed deliberately to escape from payment of
duty. Where facts are known to both the parties the omission by one
to do what he might have done and not that he must have done, does

not render it suppression. "

5.3 Applying this to the present case, I find that the Appellant declared
the goods as "Carbon Black Grade N660" and mentioned the re-import status.
The Department had all the documents (Invoices, Bill of Lading, etc.) at the time
of clearance in 2019. If the proper officer believed that the 5% rate was only for
radioactive/nuclear items (as alleged now), the officer should have questioned-it
during the assessment. The fact that the EDI system and the officer cleared the

goods indicates that the classification was, at best, a shared interpretative _efror. :

5.4 It is a settled legal principle that the burden of proving the existe-nr__:e

of the specific ingredients mentioned in Section 28(4)—collusion, willful-—"

misstatement, or suppression—lies squarely and heavily upon the Revenue. The
department cannot merely invoke the extended period by alleging a "wrong
claim"; it must demonstrate through cogent evidence that there was a deliberate
and positive act on the part of the assessee to mislead the department or to

withhold information with a "guilty mind."

\\ Nt Page 8 of 11
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5.9 The Hon’ble Supreme Court, in Continental Foundation Jt.
Venture v. Commissioner 2007 (216) E.L.T. 177 (S.C.), significantly

elaborated on this by observing:

"10 —-When the Revenue invokes the extended period of limitation...
the burden is cast upon it to prove suppression of fact. An incorrect
statement cannot be equated with a willful misstatement. The latter
implies making of an incorrect statement with the knowledge that the

statement was not correct.”

5.6 Furthermore, in Anand Nishikawa Co. Ltd. v. CCE 2005 (188)
E.L.T. 149 (S.C.), the Apex Court reinforced that mere failure to declare does
not amount to willful suppression. There must be "something positive" from the
side of the assessee. In the present case, the SCN is conspicuously silent on any
such "positive act." The department has failed to bring on record any evidence
showing that the Appellant resorted to fraud or misrepresentation. The identity
of the product "Carbon Black" was explicitly stated on the face of the Bill of Entry.
If the department now contends that this product falls under a different tax
bracket than the one self-assessed, it constitutes a change of opinion or a
correction of a legal error, neither of which permits the invocation of the extended
period. Suppression means a failure to disclose full information that the assessee
was legally duty-bound to disclose; since all relevant facts regarding the re-
import and the product name were provided in 2019, no suppression can be

alleged.

5.7 The Appellant is a manufacturing unit registered under GST. Any
IGST paid on imports is available as Input Tax Credit (ITC). In several judicial
- -"‘"mhqgs it has been held that where a situation is revenue-neutral (i.e., duty paid

——

/4y LS m(aalgble as credit to the same assessee] the "intent to evade" cannot be

fide belief in the declared rate rather than a "well-thought-out conspiracy" as
alleged in the SCN.

\//
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5.8 I also rely upon the following judicial precedents:

a. Northern Plastic Ltd. v. Collector of Customs [1998 (101) E.L.T. 549
(S.C.)l: The Supreme Court held that the claim of an exemption
notification, even if found incorrect later, does not amount to suppression
of facts if the goods were correctly described.

b. CESTAT Delhi in M/s Daxen Agritech India Pvt Ltd vs Pr.
Commissioner of Customs (2023-VIL-1379-CESTAT-DEL-CU): The
Tribunal held that if the department was aware of the classification at the
time of import, they cannot invoke the extended period later just because

of a change in opinion.

5.9 In light of the comprehensive analysis of facts and the settled
position of law, I conclude that the invocation of the extended period of limitation
under Section 28(4) of the Customs Act, 1962, is entirely devoid of legal merit in
the present case. The department has fundamentally failed to satisfy the
"jurisdictional pre-condition" of proving willful suppression or misstatement.
Since the Appellant truthfully declared the description of the product and its
status as a re-imported item in 2019, the department was in full possession of
all material facts necessary to determine the correct rate of IGST at that time. A
mere disagreement over the classification or the applicability of a rate discovered
years later is an "interpretative dispute" and cannot be elevated to the status of

"fraud" or "suppression" to breathe life into a time-barred demand.

5.10 Furthermore, the principle of Revenue Neutrality effectively
dismantles the Revenue's allegation of "intent to evade duty." As a manufacturing
entity, the Appellant would have been entitled to full Input Tax Credit of an
IGST paid, making the entire exercise duty-neutral for the exchequer. In Sl{.'lC
scenario, the essential element of mens rea (guilty mind) required to mwfke thc"r'
five-year period is conspicuously absent. Relying on the Apex Court's mlmgs in
Pushpam Pharmaceuticals and Continental Foundation, I find that the “posﬂ;\\gﬁ S
act" requirement for suppression remains unfulfilled. Consequently, the Show
Cause Notice issued on 03.11.2023 for a Bill of Entry filed on 09.01.2019 is hit
by the bar of limitation. The demand, being time-barred, is unsustainable in law,

and the associated interest and penalties are liable to be quashed.

N
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6. In view of the findings above, I pass the following order:

(i) The appeal filed by M/s PCBL Chemical Ltd is allowed on the grounds of

limitation.

(ii) The demand for differential duty, interest, and penalty confirmed in the

Order-in-Original is hereby set aside.

(iii) Any pre-deposit made by the Appellant during the appeal process shall be

refunded as per the law.

ERINTENDENT

ot A

a?-:?-s s (oo, STETTAT 2 (AMIT PTA)

CUSTOMS (APPEALS): AHMEDABA Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/49-305/CUS/MUN/2024-25 Date:16.03.2026

By Speed post /E-Mail

To, 0 T
M/s. PCBL Chemical Ltd.

(formerly Philips Carbon Black Ltd),
Duncan House, 3rd Floor, 31,

Netaji Subhas Road, Kolkata-700 001

N :" Les )".

Copy to:

L. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House ,Mundra.

e

The Deputy Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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