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Appeal has been filed by M/s Radhika Exports Corporation' 601' Crown

Heights, Twin District Centre' Hotel Crown Plaza Complex Sec-10' Rohini' Delhi

11ooss, (hereinafter referred to as the Apperlant) in terms of section 128 of the

Customs Act, 1'962 ' chalienging the Order-in-Original no'

McH I ADC I ZDC | 2oO I 2025-26 ' daled 20 'Og '2025 (hereinafter referred to as 'the

impugned orderJ issued by the Additional Commissioner' Customs' Mundra

(hereinafter referred to as 'the adjudicating authorityJ '

F.No.S/ 49-498/ CUS/ MUN / NoV 12025-26

2. Facts of the case, in brief' are that the appellant imported goods

declaredasALUMINIUMFoIL(SIZE:0.0053MMX1o00MM)underCustoms
TariffItemT6o1|gggthroughMundraPort(INMUNI).Duringthecourseof
audit of Custom House (AP & SEZ) Mundra by the CERA for the period April to

September2O2T,\twasnoticedthattheappellantfiiedtheBillofEntryNo'
543a437 d,ated' 14.09.2021 for the clearance of goods i'e' ALUMINIUM FOIL

(SIZE:O.0O53MMX1OOOMM) under CTH 7607llgo having assessable value of

Rs. 1,19,98,299l- through their Custom Broker M/s' SSS SAI SHIPPING

SERVICES P LTD and they have not paid Anti-Dumping Duty on import of said

goods i.e. Aluminum Foil. After publication of Notification No. 51/2O21-

Customs (ADD) dated 16th September 2O2L, 'Aluminium Foil of a thickness of

80 micron and below originated in or exported from China PR, Malaysia,

Thailand and Indonesia attracts the Anti-Dumping Duty. The goods covered

under Bill of Entry No. 5438437 dated 14.O9.2021 were imported from People's

Republic of China, thus, the importer was liabie to pay AntiDumping Duty on

the imported goods terms of Notification No. 51/2021-Customs (ADD) dated

16th September 2021. Notification No. 51/2021-Customs (ADD) dated 15th

September 2O21 provides for levy of Anti-Dumping Duty (ADD) on 'Aluminium
Foil of a thickness of 80 micron and below' originating in, or exported from

China PR, Malaysia, Thailand and Indonesia, with effect from the date of
publication of the notification i.e., from 16 September 2021.

2.t Aluminum Foil for the purpose of
Aluminum foil whether or not printed or back
plastics or similar packing materials of a thickne

this ADD notification means

ed with paper, paper, board,
ss ranging from 5.S micron to

page 4 of 12
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F.No. S/49-49sl CUS/ MUN/ NOv / 2O2s_26

80 micron. Further, as per the subject notification, the description of goods
does not include the import of the following:_

i' Alu Alu Laminate: Aru Alu Laminate of 4o-50 Mic in AAgo79 & AAgo21
is a multi-Layered opaque raminate where Aluminum F.oil and is backed
with plastic film on

capsules/ tablets.

both side with adhesives for use in packing

-. "i
, :: 1.

1l

111

1V.

:-,;,

Ultra-Light Gauge Converted: Ultra Light Gauge Converted is an
Aluminum Foil having thickness of s.5 mic to 7 mic which is backed
with craft paper and scrim or glass croth whether prain or printed for
use in insulation, spices packing, thermal fluid lines covering and tea
bags appiication.

Aluminum Foil composite: aruminum foil raminated with or backed
with kraft paper and glass scrim or glass cloth with or without poly
ethylene, whether printed or not printed. Aluminum foil laminated with
or backed with Kraft paper however is within the scope of the product
under consideration and proposed measures.

Aluminum foil for capacitors: Aluminum Foil for capacitors is an
aluminum foil of 5 micron gauge with smarer width having 99.3so/o
purity, for use in electrical equipment such as radios, televisions,
telephones, computers, microwave ovens, electrical welders, magnetos,
electronic testing equipment, copy machines, air conditioners,
automobiles, fluorescent lights, mercury vapor street lamps, power

ansmission equipment, electric motors, control units, and similar
c1es.

tched or formed Aluminum foils: Etched or formed Aluminum foils is
Aluminum foil meant to be used in the manufacture of Electrolvtic
capacitor.

Aluminum Composite panel: Aluminum Composite panel is a non-

Aluminum core (often PE) bonded between two thin layers of Aluminum,

for use in fagade cladding and signage.

Clad with compatible non clad Aluminum Foil: Clad with compatible

non clad Aluminum Foil is a corrosion resistant Aluminum sheet

-|{

vl.

v1r.
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F.No.S/ 49-498 / CUS/ MUN/NOV I 2025 -26

formed from Aiuminum surface layers metallurgically bonded to high

strength Aluminum al1oy core material for use in engine cooling and air

conditioner system in automotive industry; such

condenser, evaporator, intercooler, oii cooler and heater'

AS radiation,

viii.AluminumFoilforbeerbottle:AluminumfoiloflO.5Micronwithrough
surface and perforated whether printed or not, to be used in beer bottle'

2.2 Accordingly, ADD at the rate 523 '67 USD per MT (Exchange rate

Rs'73.95perUSD)wasleviableonthesegoodsintermsofserialnumbero3of
ADDnotilicationabove.However,itwasnoticedthatthesaidconsignmentwas

cleared without payment of ADD and corresponding 18% IGST on this ADD

amount. In view of the above, it appeared that the appellant had not paid

applicable Anti-Dumping duty as per Notification No' 5 1 / 202 1-Customs (ADD)

dated 16th September 2021 against the impugned imported goods declared as

',AluminumFoil,'coveredunderBillofEntryNo.5438437datedl4.o9,2o2l''.

This resulted in short payment of duty of Rs. 18,91,3561- (ADD Rs'

16,02,844/- & IGST Rs. 2,88,512l-).

2.g Therefore, on completion of investigation, a Show Cause Notice

was issued to the appellant calling upon to show cause, as to why:

i. Differentiai duty amounting to Rs' la,gt,g56l- (Rupees Eighteen Lakh

Ninety One Thousand Three Hundred and Fifty Six Oniy) not paid/ short

paid by them on the aforesaid imported goods should not be demanded

and recovered under Section 28(4) of the Customs Act' 1962'

ii. The applicable interest on the amount as at Sr. No. (i) above should not

be demanded and recovered under Section 28AA of the Customs Act,

t962.

iii. Penalty should not be imPosed under Section 1 14A of the Customs A

t962. $
It

,t
2.4

order

Consequently the Adjudicating Authority passed the follo

i. He confirmed and ordered for recovery of differential duty

amounting to Rs.18,91,356/- (Rupees Eighteen Lakh Ninety One

Thousand Three Hundred and Fifty Six Only) not paid/ short paid by them

on the aforesaid imported goods under Section 28(41 of the Customs Act,

t962.

{ ^t
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F.No.S/49-498/ CUS/ MUN/ NOV l2o2s-26

ii. He confirmed and ordered to recover applicable interest on the

amount as at Sr. No. (i) above under Section 28AA of the Customs Act,

t962.

iii. He imposed a penalty of Rs. 18,91,356/- (Rupees Eighteen Lakh

Ninety-One Thousand Three Hundred and Fifty-Six Only) under Section

l14A of the Customs Act, 1962

3. Being aggrieved with the impugned order, the Appellant has liled the

present appeal against the order passed by the Additional Commissioner,

Customs, Mundra. The Grounds of Appeal are not reproduced in detail for sake

of brevity, as the copy of the same is available with the Appellant as well

Respondent. However, the same have been examined and the brief is as under:

3.1 The appellant contends that the rate of customs duty should be

determined by the date the Bill of Entry is presented under Section 46 of the

Customs Act, 1962, rather than the date of "Entry Inward" as per the proviso to

Section 15. In this case, an Advance Bill of Entry was filed on September 14,

2021 , two days before Anti-Dumping Duty (ADD) was introduced via Notification

No. 51/202l-Customs on September 16,2021. Relying on the Supreme Court's

{Gm ecision in Union of India v. G.S. Chatha Rice Mills, the appellant argues that

a bill of entry is presented electronically and self-assessment is completed,

rate of duty is crystallized and cannot be altered by a subsequent notilication

3.2 The appellant argues that the demand for ADD and differential IGST

is barred by the limitation period under Section 28$l of the Customs Act' They

maintain that there was no "willful mis-declaration, collusion, or suppression of

facts,, because the Bill of Entry was iiled correctly in advance according to the

law at that time. while the norma-l limitation period for such a notice is two years,

the department issued the Show Cause Notice on July 20,2025, nearly four

years after the Iiling on September 14,2O2L. The appellant asserts that the

extended live-year period cannot be invoked simply because of a difference in

r during the initialinterpretation or an alleged error by the proper o

Page7 of \2
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F.No.S/49-498/CUS/MUN/Nov I 2025-26

assessment.

3.3 The appellant submits that once a BilI of Entry has been finally
assessed and an "Out of Charge" order has been given, it constitutes a final order
of assessment. If the Revenue believed an error had been made regarding the

applicable duty date (September 15 vs. September 231, the proper legal recourse

was to file an appeal against the assessment under Section 12g within the
prescribed 60 to 90-day window. The appellant argues that the department
cannot bypass this appellate process by issuing a show cause Notice years later
based on a "change of mind" or a new interpretation of existing facts, citing the
precedent in PSL Limited v. Commissioner of Customs.

4. Personal hearing was granted to the Appellant on 02.01.2026
following the principles of natural justice wherein Shri Vijay N Thakkar ,

consultant appeared on behalfof the appeilant and re-iterated the submissions
made at the time of liling the appeal.

5. I have carefully gone through the case records, impugned order
passed by the Additional Commissioner, Customs, Mundra and the defense put
forth by the Appellant in their appeal. I have carefully gone through the facts of
the case, the grounds of appeal, and the records available. The core issue to be

decided is whether the SCN issued in 2O2S for imports made in 2O2l is
by limitation under Section 28 of the Customs Act, 1962 or otherwise.

t

l-,

tr
lr

5.1 Section 28 of the Customs Act, 7962, serves as the
machinery provision for the recovery of duty not levied, short-levied, or
erroneously refunded. However, this power is not unfettered and is strictly
governed by prescribed timelines that serve as a ,,statute of repose,,, ensuring
that tax assessments achieve linality within a reasonable period. The Normal
Period (section 28(1)) is for cases where there is no element of fraud or deliberate
deception, the notice must be served within two years from the relevant date.
This period was increased from one year to two years by the Finance Act, 2016,
to give the department adequate time for post-clearance audit and scrutiny. The
Extended Period (section 29{al) is an extraordinary provision allowing the

Page 8 of 12
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department to reopen
this provision ,. .,.,",,1jffi;::,T; ;"r:::T1* ro*:,,.., 

the use of
wilfulmis_statement or ",,r,-"^--__*^::*' 

r.". exlstence of "coilusion, or any
the agent oremproyee JHffi::_:::::":L:le importer or the expo.ter or

5.2 The calculation of the two_year or"Relevant Date,, as defined in Section 2s(1 1).".. I;:il :::::, I:?:.::":".
date is the date on which the ,,proper 

officer,, makes an order permitting theclearance of the goods for home consumption under section 47. rn thepresentcase' the imports occurred in the year 2021. Assuming the latest import date ofDecember 31' 2021, the normar two-year rimitation period expired on December
31' 2023 ' Any notice issued after this date, such as the present scN issued in
2025, is prima facie time-barred unress the specific conditions of Section 28(4)
are satisfied.

5'3 The Hon'rrle Supreme court has consistentiy herd that the mere
non-payment of duty is not enough to invoke the extended period. There must
be a "positive act" of concealment. In cosaic Dye chemical vs. collector of
central Excise 199s lzsl E.L,T. z2t (s.c.l , the Apex court held that the
"intent to evade" is a prerequisite for invoking the extended period. If the
misstatement or suppression is not "wiiful," the department cannot claim the
five-year window.

5.4 With the introduction of Self-Assessment under Section 17 in 2Oll,
the primary responsibility for correct classification lies with the importer.

However, this does not mean the department can sleep over its rights. The

department is provided with powers of verification (Section 17), examination

tion 18), and Audit (Section 99A). If the department, having access to all
i. fail
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5.5 The Adjudicating Authority has held that the Appellant 'suppressed"

the correct classifrcation' r nna tt'i" reasoning legaiiy untenable for a number of

reasons. In the lega1 landscape of Customs and Excise' " suppression" is not

slmonymous with a simple "failure to disclose'" For an ":*"'":]"-^":::t*t '

the lever of suppression under section 2g(4), it must be accompanied by a

deliberate intent to hide information that the taxpayer was Iegally bound to

provide. As held by the Hon'ble Supreme Court in Continental Foundation Jt'

venture vs. ccE 2OO7 12,6l D,L.T. L77 (S'C'), the word "suppression" is used

in the compaly of words like "fraud" and "collusion'" which implies that there

must be some "positive act" of concealment' A mere failure to state a fact' which

might be due to an oversight or a difference of interpretation' does not constitute

suppression'Intheinstantcase,theAppellantdeclaredthegoodsintheBillof
Entryandprovidedthesupportinginvoices.Thedepartment,sdisagreementwith

the classification in 2025

" suppression of facts."

cannot transform a 2O2l declaration into a

5.6 The charge of suppression fails when the department has the

"means of knowledge." Since the imports were cleared through the EDI system,

all declarations were available to the "proper officer." Under the "risk

management system" (RMS) and "post-clearance audit" (PCA), the departrnent

has every tool to verify the correctness of the Bill of Entry. The Hon'ble Supreme

Court in Uniworth Textiles Ltd. vs. CCE 2013 (288) E.L.T. 161 (S.C.), reiterated

that if the department was aware of the facts, or if the facts were on record, the

extended period cannot be invoked. In the present case, the Appellant submitted
the technical description of the goods. If the Customs officer, with the tech
literature in hand, failed to reassess the classificatiort in 2021, the blame
delay lies with the department, not the Appellant.

5.7 Classification of goods is a complex legal and technical exercise. It
is a common occurrence in customs law that an importer claims one Tariff
Heading while the department prefers another. This is a ,,technical dispute.', The
Hon'ble Supreme court in Northern plastic Ltd. vs. collector of customs,
1998 (1ol) E.L.T. 549 (s.c,) held that when an assessee craims a particular
classification based on their understanding of the Tariff, it is a bona fide claim.

I

such a craim, even if uttimately rejected by the courts, cannot be categorized asa "wilrfur misstatement'" The Appellant's berief in a specific crH, supported by
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their trade practice, constitutes a bona fide belief that precrudes the invocation
of Section 28(4).

5.8 The Adjudicating Authority,s linding of suppression is a ,,bare
assertion" unsupported by evidence. To prove ',willful misstatement,,, the
department must show that the Appellant knew the statement was farse at the
time it was made' No such evidence has been brought on record. In pushpam
Pharmaceuticars co' vs' ccE 1995 (78) E.L.T. 401 (s.c.r, it was clarified that
suppression means "wiifur suppression', and not ,,mere non_declaration.,, since
the Appellant declared the goods and the value, they cannot be accused of being
"willful" in their alleged error. If the Appeliant acted under a bona fide belief that
their classilication was correct, the extended period cannot be applied. Given the
complexity of the customs Tariff, a difference of opinion is a regular occurrence
and does not automatically imply fraud.

de-the SCN is hit by limitation. Based on the detailed discussion above, I
at the imports took place in 2o2l and were cleared by customs after due

tr
ss. The scN issued in 2025 is time-barred as per the normal period def,rned

ction 28(1). No evidence of "intent to evade', has been produced to justify
e invocation of the extended period under section 28(a). The demand, interest,

and penalties are legally unsustainable on the grounds of limitation alone.
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5.9 The Adjudicating Authority relied on cases suggesting that the
burden of correctness ries on the importer under serf-assessment. wh,e true,
this does not grant the department a "blanket extension,, of rimitation. The
limitation period is a statute of repose intended to protect taxpayers from
indefinite liability. on the other hand, the Appellant,s reriance on uniwortr
Textiles Ltd. is highly relevant. The supreme court in that case clarified that
"omission" is not "suppression." since the Appeflant omitted nothing, the charge
of suppression fails.

5.10 The imports were made in 2o2r. The SCN was issued in 2025. The
gap of approximately four years is weil beyond the normal limitation period of
two years. since the department has faiied to establish the ingredients of section
28(4)-name1y, collusion, willful misstatement, or suppression with intent to
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Inviewofthedetailedfindingsabove,Ipassthefollowingorder:

(i) The appeal liled by M/s Radhika Exports Corporation is allowed on the

ground of limitation .

(ii) The Order-in-Original No' MCI ADClZDCl2OOl2025-26 dated

20.O9.2025 is herebY set aside'
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Commissioner (APPeals),

Customs, Ahmedabad

Date: 13.01.2026

rftqr crffi'tgrftFs) ' 
3r6q-{rard'

CUSTOMi (APPEALS), I.HMEDABAD

F. No. S/4e-4e8lcus/MUN I Nov I 2o2s-2prrs o

By Speed Post/E-Mail

To,
M/s Radhika Exports CorPoration,
6O1, Crown Heights, Twin District Centre,
Hotel Crown Plaza ComPlex Sec- 10,

Rohini, Delhi 110085

copy
J/

to:
The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
The Principal Commissioner of Customs, Custom House ,Mundra.
The Additional Commissioner of Customs, Custom House, Mundra'
Guard File.
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