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gr{I qllfd :-

Passed by :-
Rngunvrf, srrFrBrIIin
Shlv Kumar Sharma, Princlpal Commissioner

qowtv€ur:

Order-In-Orisinal No: AIIM-CUSTM-OOO-PR.COMMR-SS-2O2 4-25 iltil. 2O.L 1.2o24 in
the case of M/s. Waaree Renewables R/t. Ltd. (Formerly known as Cesare Bonetti India
F/t. Ltd.), Unit No. 2b, Survey No. 267, NH-8, Near Reliance petrol pump, Nandigram
Village, Umbergaon, Va-lsad-3961o5 (presently known as M/S SGP Industrial
Infrastructure Private Limited).

t fus a1ft1$ o1 qo qfr M vIfr B, vs qmrrd cml e frS fr,E6' r-6+ a1 qrfl tr

1. This copy is grarted free of charge for private use of the person(s) to whom it is sent

2. Ts G{ra{r I q-{igg a}{ ,ft qfr {s o{rfu qfr Hfr t fi cE + iftdr Sqr {@, sf,rr{
{-o' q?i 8-qr6{ o{fl-frq erqr|trowT, ordrrfirr fid +l E-{ ofre{r e fus-g o{fi-d 6-r [f,dr Bl
efid rrfl{f, {fq-qr, ficr {ffi, sflK E-o. qti t-dT-6{ qfi'ffq qrqrfD-d{or, CsS cB(, d-Sqd
trfi, Frftu{ r.R Td b sTE t, fiftrR lzR, ercrrqr, Gt6rdtirr(-380 oo4 ol sdfu-d 6+ aft<r

2. Arry person deeming himself aggrieved by this order may appeal against this order
to t].e customs, Excise and service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its comrnunication. The appeal must be
addressed to the Assistant Registrar, customs, Excise and service Tax Appellate
Tribunal, 2nd Floor, B.humali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3. BF 3{fif, qmq €. S.q.3 fr Erfud o1 qrfi srBSr g-rffir frcr go lvfq ffi, 1982 }-
hqq s & 3q Bqq (2) fr frf{Eg qffi grn E€rcR frc qqii tsffi qfid +i sR qffi fi
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qrfrtrd fuqI qrg il{r fuq oG{r + fr{-d G{fid ol ,ri d, r€-+t lfr B-d{ d qM dffi a1
qr(S-+fr t oc * o.q ('tr'qft qcTDra +ff slfrqt offid Q qkilfd glfr (RTilq tfi qr qffi
fr Be)fud fuq qr+ ilEsr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons

specifred in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be

filed in quadruplicate arrd shall be accompanied by an equal number of copies of the

order appealed against (one of which at least shall be certified copy). All supporting
documents of the appeal should be forwarded in quadruplicate.

4. o{fi-d ffi a?d 6l fi-*tur qd qfrd } enEn srft-€ B, sR qftd fr <rfu'6 o1 qnnt aq
e-sb sTq fus .]fleqr b ft-s-d 3{fl-d 61 T i 4,3-s-+1 fi g-dfi A sfrrfi rie'F o1 qrEft P-rfr
t +'c t 6-c \16 qcrDrd sfr drff)

4. The Appea-l including the statement of facts and the grounds of appeal shall be frled

in quadruplicate and shall be accompanied by an equal number ofcopies of the order

appealed against (one of which at least shall be a certifred copy.)

5. e,rdlo ot qq, .,ii-fr 3nrdT ffi fr A.n W Et sRiq q?i ffi c-6 enrEr fuflnT b frn qfd
b o-Ruil & se rfrfr } 3iadd frqn or+ sTES \r{ tS 6T-1ril o1 m'rr{sru oqifu-d 6-r+r
qGqr

5. The form of appeal shall be in English or Hindi and should be set forth concisely and

under distinct heads of the grounds of appeals without any argument or narrative

and such grounds should be numbered consecutively'

6. fiEq {Er gw- orfDBw,ts62 6t qRI 129 t b sqfiI } oia.fd fuftd qtq fuq R{H q{

d-d Rra t, a-o b ffi f nsrfd to a1 nrc* t e,qrfuowr et fid & va+o rHqR &
ilc q-{ tqifu-f, iirr gw t sfts 3|aI ol qTsrfr il{r q-6 nirl qre ufi-o * qq-, } qF{ €ds

foq1 qrqryl

6. The prescribed fee under the provisions of section l29A of the customs Act,l962

shall be paid through a crossed demand draft, in favour of the Assistant Registrar of

the Bench of the Tribunal, of a branch of ally Nationali"ed Bank located at the place

where the Bench is situated and tl.e demand draft shatl be attached to the form of

appeal.

7. ss qTan & fts-e dtm gcfi, s-fll< {6' si i-dr6{ qtrfrq :qrqf}'o{El g Em b 7's% q-6i

E!; q"* E-6; \iii g1q1j1 q;T farc 3 onrqr g1er+ vei $6 g{cr;I } EM EqT( ? 3-s6T

Us-drr fib 3ffid at qr qr6-ft ?t

T.AnappealagainstthisordershallliebeforetheTribunalonpa},rnentol7.5o/oofthe
duty demanded where duty or duty and penalty are in dispute' or penalty' where

penaltY alone is in disPute".

8. qrql€q go vfuF+n, 1870 & 3i6IId frqft{d frq sEsR €ds frc rrq s{Tatl a1 qfr T{

3q5ff qlqrdq g@. tr+z Ezn fr{r ilEsl

8. The copy of this order attached therein should bear an appropriate court fee stamp

as prescribed under the Court Fees Act, 1870'

Sub:ShowCauseNoticeNo.VIII/10-49/Commr./o&A/2023.24dated25.06.2024
issued by the Principal Commissioner of Customs, Ahmedabad to M/s Waaree

RenewablesR,t.Ltd.(FormerlyknownasCesareBonettilndiaPtt'Ltd.),UnitNo.2b'
Survey No. 267, NH-8, Near Reliance petrol pump, Nandigram Village' Umbergaon'

vdsaa-sso ros (presently known as M/ S SGP Industrial Infrastructure Private Limited)'
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BRIEF FACTS OF THE CASE.

M/s. Waaree Renewables R/t. Ltd. (Formerly kaown as Cesare Bonettl Indla
hrt. Ltd. aad presently knowu as M/s SGP Industrlal lafrastructure Private
Limited), an importer having IEC No. 0896009O25 ald having their registered offrce /
factory address at Unit No. 2b, Survey No. 267, NH-3, Near Reliance petrol pump,
Nandigram Village, Umbergaon, Valsad-396 tOS (hereinafter referred to as 'the importer'
or 'the Noticee'for t}te sake of brevity), is engaged in the import of "Cell Ribbon" & "Bus

bar", falling under Customs Tariff Heading No.74081990 of the Customs Tariff Act,
1975, and availing exemption of Basic Customs Duty as per Notification No. 50/2O17-
Cus dated 30.06.2OI7, as amended (Sr.No.381).

2. On the basis of an information, an enquiry was initiated against M/s. Waaree

Renewables R/t. Ltd., who were importing "Cell Ribbon", "Bus Bar ribbon" and "Ribbon",
falling under Customs Tariff heading 74087990 of first Schedule to the Customs Tariff
Act, 1975, arld availing exemption of BCD as per Notification No. 5O/2O17-Cus dated
30.06.2077, as amended (Sr. No. 381) in guise of "Flat Copper wire for using the same

in the manufacture of photo voltaic ribbon (tinned copper interconnect) and further in
the manufacture of solar photovoltaic cell or module". The importer followed the
procedure of Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017.

3. A lettervide F. No. CUS/SHED/MISCl 157312O23-ICD-UMGN-CUS-COMMRTE-
AHMEDABAD dated 14. 1 1.2023 was issued to M/s. Waaree Renewables h,t. Ltd'
requesting to submit the documents pertaining to the import of "Cell Ribbon", "Bus Bar
ribbon" and "Ribbon", falling under tariff heading 7 4Oa799O and duty payment
particulars. Further, summon dated 30.O1.2024 (CBIC-DIN-20240 f 71MNOOOOOOES9D)

was also issued to tJre importer.

4. The importer vide letter daled.24.71.2023 submitted documents containing the:-

Details of imported goods under CTH 74 for the period from February, 2O20

to March,2O2L;
Copies of BE, BL, Commercial invoices, Packing list, Duty payment receipt;
Copies of application of Annexure certificate altd copy of approved Annexure
certificate

5. Investigation iE respect of past conslgnmerts lmported by the lmpotter:

5.1 During the scrutiny of the documents submitted by the importer vide letter dated
24.11.2023, it appears tJlat the importer had imported variou s sizes of "Cell Ribbon",
"Bus Bar ribbon" and "Ribbon" for manufacturing of 'Solar Photo Voltaic Module' (PV
Module) at their various manufacturing plants situated in and around Valsad District,
availing the exemption benelit under Notification No. 50/20I7-Cus dated 30.06.2017
Sr. No. 381 wherein the description of goods mentioned as 'Flat copper wire for use in
the manufacture of photo voltaic ribbon (tinned copper interconnect) for manufacture
of solar photovoltaic cells or modules". whereas, it appears that the description at sr.
No. 381 of the Noti-fication No. 50/2O17-Cus dated 3O.O6.2O17 is different from the
actual goods imported by the importer. Therefore, it appears that the importer had
wrongly availed the beneht of Notification No. 50/2o17-cus dated 30.06.2017 sr. No.
381, as amended, on import of "CeIl Ribbon" & "Bus Bar. during February, 2O2O to
March, 2O2l and, tJrus, resulting in non/ short paj.ment of the Customs duties
amounting to Rs.59,40,664/- (Rupees Fifty-nine lakhs forty thousand six hundred and
sixty-four only) (details as per Annexure-A I & A2 attached) at ICD Tumb.

sl.
No

Port of Import No. of B/Es
Iiled

Assessable Yalue
of goods (Rs.|

Dllferentlal
duty payable

(Rs.)

I1

iii

SUMMARY OF A1 &A2
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I ICD Tumb (INSAJ6) 9,15,35,653 59,40,664

6. Statements recorded under Section 1O8 ofthe Customs Act, 1962: -

6.1 Statement of Shri Abhishek Sureshbhei Rathod, Assistant Genera.l Manager-
Commercial, M/s. Waaree Energies Limited and authorized person of M/S SGP

Industrial Infrastructure Private Limited (Formerly Known as Waaree Renewables Prt
Ltd & Cesare Bonetti India Prt Ltd), was recorded ot O8.O2.2O24 under Section 108 of
Customs Act, 7962 wherein he stated that:

) There are 3 directors in the company namely, Shri Kirit Chimadal Doshi (DIN

002119721, Shri Pankaj Doshi Chimanlal (DIN 01351938) and Shri Ankit Hitesh
Doshi (DIN 07605202I; that he reported to Shri Jignesh Rathod, Vice President;
that all the directors were sitting at Regd. Office of Waaree Energies Limited
situated at 602, Western Edge-I Off. Western Express Highway, Borivali (East),

Mumbai, Maharashtra-40oo66.
F His work was mainly focused on documentation of all the import-export of the

company viz preparation & filing of Bill of Entry for import, Invoices & Shipping
bills for export, Logistics, Export Container booking etc. but he was sitting at
Surat SEZ Unit of Waaree Energies Limited.

) They used to import "Cell Ribbon & Bus Bar for Solar PV Module" from TarCang

JuRen PV Material Co. Ltd., China; that earlier they had availed benefit of
Notification No.24 /2OOS-Cus (Sr. No.39) dated O1'03.2OO5, as amended. But
once the Notifrcation No. 24 /2OOS-Cus was amended vide Notification No.

06l2o2O-Cus dated, o2.o2.2o20 and goods falling under Chapter 74 of Customs

Tariff were removed from the said notilication, they started availing benefrt of
exemption under Notification No. 5O/2017-Cus dated 30.06.2017.

! On being asked regarding final authority for taking decision in respect of

availment of any exemption notification, he stated that generally he informed Shri

Jignesh Rathod about the same aIld afterwards discussed the same w'ith shri
Hitesh Mehta, Director, verbally, and they opted for exemption Notification No.

50/2O17-Cus dated 30.06.2O 17.

F Both Cell Ribbon and Bus Bar used in photovoltaic cells were tinned coated

copper interconnect but vary in usage & sizes. Bus Bars was thicker than cell

ribbons in size. cell ribbon was used in connecting internal cells in a solar

module while bus bar was used for output in a solar module'

}onbeingshownprintoutofSr.No.38lofNotifrcationNo.5o/2ol7-Cusdated
30.06.2077, and on perusal of the said Sl. No. said Notification, he found that as

perSr.No.38lofNotifrcatior.Sol2o|7-Cusdated30.06.2ol7'exemptionwas
available to "FIat Copper wire for use in the manufacture of photo voltaic ribbon

(tinned copper interconnect) for manufacturer of solar photovoltaic cell or

modules".
}Theyimported"CellRibbon&BusBarforSolarPVModule"i.e.finnedCopper

Interconnect' (an intermediate product as per Sr No 381 of said notifrcation)

instead of "Flat copper wire", from their supplier M/s TaiCang Juren

Intemational Trade Co, Ltd, China; that on perusal of the above said

nptification, it was clear that benefit of said noti.fication was not avarlable to their

importedgoods,andtheyhadwronglyavailedthebenefitofNotificationNo.
50/2O17-Cus dated 30.O6.2O17, as amended'

) When application for IGCR (Import of Goods at Concessional Rate of Duty) was

mandat;rily made online from 01.O3.2022, he started to study about the benefits

of exemption notification, which were availed by them; and rn Apil-2O22' he

came to know tl.at they could also avail benefit of exemption under Notification

No.25/1999-CuSdated28.o2.|ggg,asamended,andtheystartedplanningto
import said goods under the said notification.
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7. OUTCOME OF THE INIIESTIGATION:

7.1 The importer is engaged in the manufacturing /assembling of solar palel and
import input materials for the same. It appears that the imPorter had submitted
appiication under rule 4 of Customs (lmport of Goods at Concessiona.l Rate of Duty)
Rules, 2O17 before jurisdictional Deputy Commissioner of Customs (EPC) for import of
inputs/parts/ accessories/ Raw materials at concessional rate of duty under above
mentioned rule. The importer had submitted Bond with surety before jurisdictional
Assistant /Deputy Commissioner of Customs, (EPC). The necessary debit entries have
been made in t-Ile relevant Bond register from time to time by tl:e EPC formation. The
Assistant Commissioner /Deputy Commissioner of Customs, EPC issued a letter
(Annexure) addressed to the Assistart /Deputy Comrrrissioner of Customs at port of
import having details of goods to be imported. On the basis of Annexure, the goods were
assessed and cleared from the port of import. In the instant case, the importer had
imported Ribbon, CelI Ribbon & Bus Bar Ribbon from various ports and cleared the
same against the Annexure issued by the jurisdictional Assistant Commissioner

/Deputy Commissioner of Customs, EPC under the provisions of Customs (Import of
Goods at Concessional Rate of Duty) Rules, 2017.

8. During the scrutiny of documents submitted by the importer vide letter dated
24.11.2023 it appears that prior to the amendment vide Notifrcation No. 06/202O-Cus
d,ated, O2.O2.2O2O, the importer had availed the benefrt of Notification No. 24/2OO5-
Customs dated O1.03.20O5 against import of their raw material i.e. Ribbon, Cell Ribbon

& Bus Bar Ribbon under CTH 74081990.

9. The Notifrcation No. 24 /2OO5-Custom dated 01.03.2005 (Sr' No. 39) was
amended vide Notifrcation No. 06/2020-Cus dated 02.O2.2O2O, wherein against S.No.39
for the entry in column (2), the entry "Any chapter except Chaptet 74" was substituted,
which made the import product ineligible to avail the said benefit. It appears that after
the amendment to the Notification No. 24l2oo5-Custom dated 01.03.2OO5 (Sr.'No. 39),
ttre importer intended to avail the benefrt of Sr. No. 381 of Notification 5O/2017-Cus
dated 30.O6.2O17 for the import of Cell Ribbon & Bus Bar under CTH 74081990. It
appears that as per Sr. No. 381 of Notification 5O/2017-Cus dated 30.O6.2017,
exemption benefrt was available to "Flat Copper wire for use in the manufacture of photo
voltaic ribbon (tinned copper interconnect) for maaufacturer of solar photovoltaic cell or
modules" subject to the condition that the importer followed the procedure set out irr
the Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017. The relevant
portion of Sr. No 38I of Notifrcation 50 /2O17-Cus dated 3O.O6.2OL7, as amended, is as

under:

Sr.
No.

Chapter or
heading or

subheading or
tarill item

Description of goods Standard
rate

IGST Con.
No

(1) (3) (4) (s) (6)

381 7408 Flat Copper wire for use in the
manufacture of photo voltaic
ribbon (tinned copper
interconnect) for manufacturer of
solar photovoltaic cell or modules

9

9,1 F.fter O2.O2.2O2O the importer imported various consignment of Bus Bar Ribbon,
Cell Ribbon & Ribbon under CTH 74081990 at ICD Tumb during the period from
February, 2O2O to March, 2027 and availed the benefit of exemption at Sr. No. 381 of
Notification 5O/2017-Cus dated 30.06.2017 in guise of Flat Copper Wire. On a sample
basis, documents relating to an import of similar goods under Bill of Entry No. 84244L4
dated 10.08.2O2O is discussed below.
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9.2 The importer had frled application vide Annexure Form No. 258/2O2O /EPC-O7
dated 04.08.2020 under the provisions of Customs (Import of Goods at Concessional
Rate of Duty) Rules, 2017 before the Deputy Commissioner of Customs, EPC-7 Daman
for import of raw material viz. Ribbon & Bus bar Ribbon under Notification No. 50 l2Ol7'
Custom dated 30.06.2017 (Sr. No. 381). The Deputy Commissioner of Customs, EPC-7
Daman issued Annexure No. 258/2O2O|EPC-O7 (F.No. VIII/48-O 1/Cus-EPC-
07 /Da;nan /Waaree Renewable /Bond /20-21) dated 05.08.2020 addressed to the
Assistant/Deputy Comrnissioner of Customs, ICD Tumb and the importer had cleared
the said goods against said Annexure vide BilI of Entry No. 8424414 dated 10.08.2020.
Scanned images of Annexure Form No. 258 /2O2O dated O4.O8.2O2O submitted by the
importer for import of Ribbon & Bus bar Ribbon under CTH 7 4081990 under
Notification No. 50/20l7-Customs dated 3O.06.2017 (Sr. No. 381) artd relevant
Commercial invoice No. JRIT202O0718002 dated 18.07 .2O2O issued by TaiCang JuRen
International Trade Co. Ltd, TaiCang, China are reproduced below :

T

SCAN IMAGE OF COMMERCIAL II'[\/OICE NO. JRIT202OO7r8OO2 dated l8'O7.2O2O
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9.3 The importer had mentioned the Notification No 50/2017-Customs dated
30.06.2077 (Sr. No. 381) against the Sr. No-MI (Notification No. under which
concessional rate applicable) of the said application. Further the importer had
mentioned the nature and description of goods as 'CeIl Ribbon' / Bus bar Ribbon' and
HS code as 74081990 against Sr. No.-X (The nature and description of imported goods

used in the manufacture of such goods and HSN) of the said application.

10 The importer vide letter d.ated 24.11.2023 stated as "this is the case of urong
quoting of Notification through ouersight and misunderstanding. The conect Notification
applicable in our case is 25/ 1999-Cus dated 28.O2.1999 under Sr. No. 18 but ue u'ronglg



mentioned & claimed Notification No 5O/ 2017-Cus dated 30.O6.2O17 under Sr. No. 381

in our all doanments."

11. Shri Abhishek Sureshbhai Rathod, AGM (Commercia-l) of the importer stated in
his statement recorded on O8.O2.2O24 under Section 108 of Customs Act, 1962 that
when Notificati on No. 24 /2OOS-Cus was a:nended and goods falling under Chapter 74

of Customs Tariff were removed from the said notification, they started availing beneftt
of exemption under Notification No. 50/2017-Cus dated 30.06.2077. He accepted that
benefrt of the said notification was not avajlable to their imported goods, as exemption
as per Sr. No. 381 of Notification 50/2017-Cus dated 3O.O6.2O17, as amended, was
available to "Flat Copper wire for use in the manufacture of photo voltaic ribbon (tinned
copper interconnect) for manufacturer of solar photovoltaic cell or modules". They had
imported "Cell Ribbon, Ribbon & Bus Bar Ribbon for Solar PV Module" i.e' 'Tinned
Copper Interconnect' (an intermediate product as per Sr No 381 of said notifrcation)
instead of "Flat copper ',vire", from their supplier M/s TaiCang Juren International Trade
Co., Ltd, China. It appears that the benefit of said notification was not available to their
imported goods, and they had wrongly availed the benefit of Notifrcation No. 5O/20f 7-

Cus dated 30.06.2017 (Sr. No.381), as amended.

L2. It appears that the importer was well aware about the amendment to Notifrcation
No. 24/2005-Custom dated 01.03.2OO5 (Sr. No. 39), and that the said exemption availed
by them would not be further available on products falling under Chapter 74 w.e-f .

O2.O2.2O2O.It appears tJ'.at after O2.O2.2O2O the importer frled application for import of
raw materials under Notifrcation No. 5O/20l7-Customs dated 3O.O6.2017 (Sr' No. 381),
and followed the provisions of Customs (Import of Goods at Concessional Rate of Duty)
Rules, 2017. It appears that importer had wrongly availed the benefrt of Notifrcation No.

5O/20l7-Customs dated 30.06.2077 (Sr. No. 381) on import of PV Cell Ribbon, PV Bus
bar Ribbon and Solar Ribbon in gu.ise of FIat Copper wire during the period from
February, 2O2O to March, 2021, by way of mis-stating the facts regarding the correct
description of goods before the jurisdictional customs authority (EPC) at tJle time of
filing of application under Customs (Import of Goods at Concessional Rate of Duty)
Rules, 2017, as well as, at the time of filling of Bill of Entries at the port of import.

13. Suumary of the Investlgation:

From the investigation conducted and from the foregoing discussions, it appears
that:

a. The importer i.e. M/s. Waaree Renewables Rt. Ltd. (Formerly known as Cesare
Bonetti India Rrt. Ltd. and presently known as M/S SGP INDUSTRTAL
INFRASTRUCTURE PRIVATE LIMITED) was engaged in the
manufacturing/assembling of the solar panel and their majority input materials
are Solar Cell, Aluminium Frame, Solar Glass, Junction Box, Ethylene Vinyl
Acetate (EVA) Sheet, Back Sheet, Copper Ribben and Copper Bus Bar (Tinned
coated interconnect) etc.

b. The importer had submitted application under Rule 4 of Customs (lmport of
Goods at Concessional Rate of Duty) Rules, 2O l7 before Deputy Commissioner of
Customs (EPC-7), Custom House, Nani Daman for availing the benefrt of
exemption notification. On tJ e basis of said application, the jurisdictional custom
officer issued an Annexure and forwarded to respective port of import in sealed
cover.

Prior to issuance of Notification No. 06 /2O2O-Cus dated O2.O2.2O2O, the importer
was importing "Cell Ribbon & Bus Bar under CTH 74081900 and availing the
benefrt of Notifrcation No. 24 /2OOS-C,.ts dated 01.O3.2005 (Sr. No. 39).

c

d. The Notifrcation No. 24 /2OOS-Cts dated 01.03.20O5 (Sr. No. 39) was amended
vide Notifrcation No. 06/2020-Cus dated O2.O2.2O2O, wherein the entry against
Sl. No. 39 was substituted by the words "Any Chapter except Chapter 74".

e. After OL.O4.2O2O, the importer started availing tJle exemption benefit of
Noti{ication No. 5O/2017-Cus (S. No. 381) dated 30.06.2017 against t}re import
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of "Ribbon", "Cell Ribbon" and "Bus Bar Ribbon" of various sizes, and disclosing
the description of goods as "Cell Ribbon / Bus Bar Ribbon, etc".

f. On scrutiny of documents, it appears ttrat importer had never used the
description of goods "Tlnned Copper lnterconaect" in their application ftled
before EPC, Daman.

g. The 'ceII ribbon'and 'bus bar ribbon'falling under CTH 74081990 imported by
the importer was used to connect photovoltaic cells, which vary in usage & sizes.
Bus Bars are thicker than cell ribbons in sizc. The cell ribbon lvas used in
connecting internal cells in a solar module, while bus bar was used for output in
a solar module.

h. The 'Cell ribbon' and Elus bar ribbon'are different arLicles from 'Flat Copper wire'
as mentioned at Sr. No 381 of Notifrcat:on 50 /2077 -Cus dated 3O.06.2017, as

amended. The Cell ribbon & Bus Bar ribbon are types of photo voltaic ribbon
(tinned copper interconnect) and ttre benefit of Sr. No. 381 of Notifrcation
5O/2O17-Cus dated 30.06.2017, as amended, appears to be available to "Flat
Copper Wire" used to maaufacture PV Ribbon (Tinned Copper Interconnect) and
not for the import of PV Ribbon (Tinned Copper Interconnect) itself. Thus, the
exemption benefit of Sr. No. 381 of Notifrcation 50/2017-Cus dated 30.O6.2017,
as amended, was not applicable to the 'cell ribbon' and 'bus bar ribbon'imported
by the importer.

Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of M/s Waaree Energies
Limited and Authorised person of M/s. Waaree Renewables F/t. Ltd. (Formerly
known as Cesare Bonetti India Prrt. Ltd. and presenfly known as M/S SGP

Industrial Infrastructure Private Limited), accepted that benefit of said
notification was not available to their imported goods as exemption as per Sr. No.

381 of Notifrcanon 50 /2O17-Cus dated 30.06.2017, as amended, was available
to "Flat Copper wire for use in the manufacture of photo voltaic nbbon (tinned
copper interconnect) for manufacturer ofsolar photovoltaic cell or modules". They
imported "Cell Ribbon & Bus Bar Ribbon for Solar PV Module'i.e. Tinned Copper
Interconnect' (an intermediate product as per Sr No 381 of said notifrcation)
instead of "Flat copper wire", from their supplier M/s TaiCang Juren
International Trade Co., Ltd, China.

j. Th. importer was fully aware about the facts that the 'cell ribbon'and 'bus bar
ribbon'are different articles from 'Flat Copper wire'and exemption benefit of Sr.

No. 381 of Notification 50/2017-Cus dated 30.06'2O17' as amended, was not
applicable to 'ribbon', 'cell ribbon'and 'bus bar ribbon'imported by them.

k. The importer availed the exemption benefit of BCD and SWS on the imPort of 'cell

ribbon' and 'bus bar' in guise of Flat Copper wire' and indulged in evasion of
customs duty totally amounting to Rs.59,40,664/- (Rupees Fifty-nine la-khs forty
thousand six hundred and sixty-four only) at ICD T\rmb during the period from

February, 2O2O to Match,2027.

14. SI'PPRTSSION OF FACTS AT{D IN1IOKING ETTENDED PERIOD OF TIME:

L4.L The subject Bills of Entry as mentioned in Annexure-A 1 & A2 to this Show

cause Notice, frled by the importer, wherein they had declared tJre description,

classification of goods and country of origin, were seu-assessed by them. However, as

per sr. No. 381 of Notifrcation No. Notifrcation 5o/2017-cus dated 3o.06.2017, as

amended, ttre benefit of the notification was not applicable to the 'ribbon" 'cell ribbon'

and .lcu s bar ribbon'imported by the importer. shri Abhishek sureshbhai Rathod, AGM-

commercial of M/s waaree Energies Limited and Authorised person of M/s. waaree

Renewables R/t. Ltd. (Formerly known as cesare Bonetti India R.t. Ltd. and presently

1
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known as M/s sGP Industrial Infrastructure Private Limited), in his statemeht dated

O8.O2.2O24, recorded under Section 108 of the Customs Act, 1962, accepted that the
benefrt of said notification was not available to their imported goods and they had
wrongly availed t1.e benefrt of Notifrcation No. 50/2017-Cus dated 30.06.2017, as

amended.

14.2 Vide Finance Act, 2OLl, "Se1f-Assessment" was introduced w.e.f' from
O8.O4.2Ol 1 under the Customs Lct, 7962. Section 17 of the said Act provides for self-

assessment of duty on import and export goods by tJre importer or exPorter himself by
frling a Bill of Entry or Shipping Bill as the case may be, in the electronic form, as per
Section 46 or 5O, respectively. Thus, under self-assessment, it is the responsibility of
the rmporter or exporter to ensure that he declares the correct classification, applicable
rate of duty, value, benefit or exemption notifrcation claimed, if any in respect of the
imported/exported goods, while presenting Bill of Entry or Shipping BiIl. Therefore, by
not self-assessing the subject goods properly, it appears that the importer 

. 
willfully

evaded Customs duty on the impugned goods. In tlle present case, importer wrongly
avaiied the benelit of exemption Notification, wherein imported goods had not fulfilled
the criteria as per Sr. No. 381 of the Notification No. 5o/2017-Customs dated
30.06.2077, as amended. The importer appears to have indulged in willful misstatement
of facts with intent to evade the payment of applicable Customs duties.

14.3 Therefore, it appears that the importer had wrongly availed the benefit
Notification No. 5o/2017-Customs dated 30.06.2017 (Sr. No. 381), as amended on
import of "Ribbon", "Cell Ribbon" & "Bus bar ribbon", in guise of "Flat Copper Wire for
using tJre same in the manufacture of photo voltaic ribbon (tinned copper interconnect),
and further in the manufacture of solar photovoltaic cell or module" during the period
February, 2O2O to March, 2O2l by way of mis-stating ttre facts regarding the correct
description of goods before the jurisdictional Customs Authority (EPC) at the time of
frlling of application under Customs (Import of Goods at Concessional Rate of Duty)
Rules, 2017, as well as at the time of frling of the Bill of Entry at ICD Tumb with clear
intent to evade the payment of Customs Duty. Therefore, in light of the discussions in
preceding paragraphs, the case appears to be frt for invocation of extended period under
the provisions of Section 28(4) of the Customs Acl, 1962.

15. Legal Provisions:

15.1 Sectio! 17. Assessmeot of duty. -

(2) The proper officer may ueifu tte entries made under section 46 or section 5O and tLe
sefassessment of goods refened to in sub-section (1) and for this purpose, examine or
test ang imported goods or export goods or such part thereof os mag be necessary.

Provided, that the selection of cases for ueijlcation shall primailg be on the basis of risk
eualuation through appropriate selection criterta.

(3) For the purposes of ueification under sub-section (2), the proper olficer mog require the
importer, exporter or any other person to produce ang document or information, uherebg
the dutg leuiable on the imported goods or export goods, as the case mag be, can be
ascertained and thereupon, the importer, exporter or such other person shnll produce such
document or furnish such information.

(4) where it is found on ueification, examination or testing of the goods or otherrtise that
lhe sef assess ment is not done correctly, the proper off.cer mag, utithout prejudice to anA
other action u.thich mog be takenunder this Act, re-assess the dutg leuiable on such goods.
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(5) Where ang re-assessment done under sub-section (4) is contrary to the self-ossessmenf
done bg the importer or exporter and in cases other tlnn those uthere the importer or
exporter, a.s tLLe co.se mag be, confirns hb acceptance of the said re- assessment in
uiting, the proper officer shall pass a speaking order on the re-assessment, uithin ftfieen
dags from the date of re-assessment of tle bill of entry or the shipping bill, as the case
mag be.

Explanatlon. - For the remoual of doubts, it i.s herebg declared that in co.ses tuhere an
importer has entered ang imported goods under section 46 or an exporter ho,s entered ang
export goods under section 50 before the date on uthich the Finance Bill, 2011 receiues
the assent of the President, such imported goods or exporl goods shall continue to be
gouerned bg the prouisions of section 17 as it stood. immediatelg before the date on uhich
such assent is receiued.l

75.2 In tenn of Sectlorz 28 (4) oJ the Custons Act, 7962 Where ang dutg has not
been leuied or not paid or has been short-leuied or short-paid or erroneouslg refunded, or
interest pagable has not been paid, part-paid or erroneouslg refunded., bg reason of,-

(a) collusion; or
(b) ang uilful mis-statement; or
(c) suppression of facts,

bg the importer or the exporter or the agent or emplogee of the importer or exporter, the
proper officer shall, within fiue gears from the releuant date, serue notice on the person
chargeable uith dutg or interest uhich hrrs not been so leuied or not paid or uhich ho.s

been so shorT-levied or short-paid or to tr)hom tle refund has erroneouslg been made,

reqtiing him to show cause whg he should not paA the amount specified in the notice.

15.3 SEC"IOff 28AA oJ the Customs Act, 7962 read as Jollows:

Interest on delayed pagncnt oJ dutg. -(1) NotrDithstanding angthing contained in ang judgment, decree, order or direction of
anA court, Appellate Tribunal or ong authoritg or in ang other prouision of this Act or the

rules made thereund.er, the person, uln is liable to pag duty in accordance uith the
proubions of section 28, shall, in addition to such duty, be liable to pag interest, if ang, at
the rate fixed under sub-section 2, tuhether such pagment is made uoluntailg or afier
determination of the dutg under that section.

(2) Interest at such rate not belottt ten per cent. and not exceeding thirtg-sk per cent. per
annum. a-s the Central Gouernment mag, by notification in the Official Gazette, fu, shall
be patd bg the person liable to pag dutg in terms of section 28 and such interest shall be

calanlated from the first dog of the month succeeding the month in uthich the dutg ought

to haue been paid or from the date of sttch etroneous refund, os the case mag be, up to

the date of pagment of such dutg.

15.4 Section 46(4A) of the Customs Act, 1962 states that:

T?e importer tulw presents a bill of entry shall ensure the follouing' namelg :-

(a) the accttracy and completeness of tle information giuen therein;

@ the auth-enticitg and ualiditg of ang doanment supporting it; and

td compliance with the restriction or prohibition, if ang, relating to the goods under
iiis ect or-under ang other lau for the time being in force.l

15.5 SECTION 111 of the Customs Act, 1962 read as follows:

ConlTscatlon of inproperlg lmported goods, etc. - TLe follouing goods brought from
a place outside India shall be liable to confiscation: -
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(a)
(b)

(c)

(m) ang goods uthich do not correspond in respect of ualue or in ang other particulor
utith the entry made under this Act or in the cose of baggage uith tle decloration
mad"e under section 77 in respect thereof, or in the case of goods under transhipment,
with tte declaration for transhipment refened to in the proubo to sub-section (1) of
section 54;

(o) ang goods exempted, subject to ang condition, from dutg or ang prohibition in
respect of ttrc import thereof under this Act or ang other lotu for the time being in

force, in respect of uhich the condition b not obserued unless the non-obseruance of
the condition uas sanctioned bg the proper ofrtcer;

15.6 SECTION 112. Penalty for laproper importatloa of goods, etc.-

Ang person, -

(a) utho, in relation to ang goods, d,oes or omits to do any act tuhich act or omission uould
render such goods liable to confiscation und.er section 111, or abets tle doing or omission
of such an act, or

(b) tuho aquires possession of or is in ang utag concemed in carrying, remouing,
depositing, hnrbouing, keeping, ancealing, selling or ptrchasing, or in ang oth.er manner
dealing ruith any goods uhich he ktwus or ha,s reoson to belieue are liable to confismtion
under section 717.

sLnll be liable, -

(i) in the cose of goods in respect of tthich ang prohibition i.s in force under thb Act or ang
other latu for the time being in force, to a penaltg not exceeding the ualue of the goods or
fiue thousand tupees, uhicheuer is the greater;

(ii) in the case of dutiable goods, other than prohibited goods, subject to ttrc prouisions
ofsection 1 14A to a penaltA not exceeding ten per cent. of the duty soughl to be euaded
or f.ue thousand ntpees, tulticheuer is higher :

Protided that u.there such dutg as determined under sub-section (8) of section 28 and th.e

interest pagable thereon under section 28AA is paid within thirtg dags from the date of
communication of the order of the proper oJficer determining such dutg, the amount of
penalty liable to be paid bg such person under this section shall be tuentg-fiue per cent.
of the penaltg so determined;

15.7 The Section 114A of the Customs Act, 1962 read as follows:

'Where the duty Ln"s not been levied or has been short-leuied or the interest has not been
chnrged or paid or lta-s been part paid or the dutg or interest has been enoneouslg
refunded by rea.son of collusion or ang uilfuI mis-statement or suppression of facts, th.e
person tuho i.s liable to pag the dutg or interest, as the case mag be, as determined
under s[sub-section (8) of section 28] shnll also be liable to pag a penaltA equal to the dutg
or interest so determined:

Proutd.ed. also that uhere ang penaltg lws been leuied under thi-s section, no penaltg slall
be leuied under section 112 or section I14.
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15.8 Section 1 14 AA of the Customs Act, 1962 read as follows:

ulf a person knouinglg or intentionallg makes, signs or uses, or causes to be

made, signed or used, anA declarahon, stdtement or doanment uthich is fabe or
incorrect in ang mateial partianlar, in the transaction of ang business for the
purposes of this Act, shall be liable to a penaltA not exceeding fiue times tte ualue

of goods."

15.9 Section 125. Option to pag fine in lieu of confiscation. - (1) Wheneuer confiscation
of ang goods b autLnised bg this Act, the officer adjudging it mag, in the case of ang
goods, is prohibited under thb Act or under any
other t in the case of ang other goods, giue to the
ou)ner ot known, the personfrom ruhose possession
or atstodg such goods haue been seized,l an option to pag in lieu of confiscation such fine
as thE said olfcer thinks rtt :

[Prouided that u.there tLre proceedings are d prouiso to'sub-section 
(2) of section 28 or under clause in respect

of tle goods uthich are not prohibited or rest edl :

ithout Proubo to sub-section (2)
shall e goods confiscated, less

oods t

!(2) Where ang fine in lieu of confiscation of goods b imposed under sub.-section (1 ), the
'otoner 

of such jdods or the pdrson referred to in sub-section (1), shall, in addition, be liable
to any dutg aid charges pagable in respect of such goods.l

16. CONTRAVENTIONS OF VARIOUS PROVISIONS OF CUSTOMS ACT, 1962 BY

THE MPORTER:

16.1 As discussed in above paras, it appears t.l at the importer has imported the
goods "Cell Ribbon & Bus Bar" by wrongly availing the benefit under the Sr. No. 381 of
the Notifrcation No. So/2o17-Customs dated 30.06.2077, as amended, which has lead

to evasion in t-le payment of Customs Duty by t]le importer. Thus, it appears that the
subject imported goods which were imported by wrongly availing the benefit under Sr.

No. 381 of Notification No. 5o/2017-Customs dated 30.06.2O17, as amended do not
correspond with the entry/declaration made while fIling the Bil1s of Entry under the

Customs Act, L962 inasmuch as imported goods "Ribbon, Cell Ribbon & Bus Bar

ribbon" are not eligible to be imported availing the benefrt of Sr- No. 381 of Notiftcation
No. 50/2017-Customs dated 30.O6.2017, as amended. In view of the same, the goods

imported during the period from February, 2O2O to March,2O2l having assessable

va.lue of Rs 9,15,35,653/- (Rupees Nine crore frfteen lakhs thirty-frve thousand six

hundred frfty-three only) are liable for confrscation under Section I 11(m) of the customs

Act, 7962.

L6.2 In view of Para 16.1 above, it appears that tl.e Importer, by rendering the

subject imported goods liable for confiscation under Section I 1 1(m) of the customs Act,

1962, had, also made themselves liable for penalty under Section 112 of the customs

Act, 1962.

16.3 In view of the above discussion, it appears that the Duty, with respect to the

import ofthe subject goods in question has been short paid by the Importer, by reasons

of willful wrong availment of Duty benefit as well as suppression of facts that had come

into light during investigation, and therefore, the Importer being liable to pay the

outstanding Duty, also appears liable for penalty under Section 1l4A of the customs

Act, 1962.

16.4 In view of t].e above discussions, it appears that the Importer had prior

knowledge about the ineligibility of the benefit Sr.No.381 of Notification No.50/2017-

customs dated 30.06.2017 (as amended) in respect of the subject goods. Importer was

fully aware about the facts that the Ribbon" 'cell Ribbon' and 'Bus Bar Ribbon' are
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different articles from Flat Copper wire' and exemption benefit of Sr.No.381 of
Notifrcation No.5O/2017-Cus dated 30.06.2017, as amended, was not admissible to
'Ribbon', 'Celt Ribbon' and 'Bus Bar Ribbon' imported by them, however, Importer
knowingly and deliberately availed the benefit of exemption Notifrcation No. 50/2017-
Customs dated 30.O6.2017, as amended on import of 'Ribbon', 'Cell Ribbon' and 'Bus

Bar Ribbon', in guise of "Flat Copper Wire for using the same in the manufacture of
photo voltaic ribbon (tinned copper interconnect) and further in the manufacture of
soiar photovoltaic cell or module". In view of the same, it appears that the Importer
knowingly and intentionally made fa-lse declaration so as to wrongly avail the Duty
benefit in order to evade Duty pa)ryrent and thereby importer have made themselves

liable for penalty under section 114AA of the Customs Act, 1962.

16.5 In view of the discussed herein above, it aPpears that the Importer has
deliberately with clear intent to evade the payment of Customs Duty, have wrongly
availed the benefrt of Sr.No.381 of Notifrcation No.50/2O17-Cus dated 30.O6.2017, as

amended while frling tJ:e Bills of Entry for clearance of 'Ribbon', 'Cell Ribbon' and 'Bus
Bar Ribbon' at ICD Tumb and not paid the tota-l Customs Duty Rs.59,40,664/- (Rupees

Fifty-nine lakhs forty thousand six hundred and sixty-four only) which is recoverable
from them under Section 28$l of the Customs Act, 1962 alongwith interest under
Section 28AA of the Customs Acr, 1962.

17, In view of the above Show Cause Notice No. I/III/IO-49/Comrnr.lO&A/ 2023-
24 d.ated 25.06.2024 was issued to M/s. Waaree Renewables Rt. Ltd. (Formerly known
as Cesare Bonetti India Pvt. Ltd and presently lsrown as M/S SGP Industrial
Infrastructure Private Limited) calling upon to show cause in writing to t.Ile Principal
Comrnissioner of Customs, Ahmedabad within 30 days of the receipt of Notice as to
why:-

(a) The exemption benefit of Sr.No.381 of Notifrcation No. 50/20l7-Customs dated
30.06.2077 , as amended, availed for clearance of Imported goods viz. 'Ribbon', 'Cell
Ribbon'and'Bus Bar Ribbon' under various Bill of Entry (as mentioned in Annexure-
A1 & A2) filed at ICD Ttrmb should not be denied;

(b) Impugned goods viz. 'Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon' imported vide
Bills of Entry as mentioned in Annexure-Al & A2 to Show Cause Notice having
assessable value of Rs.9,15,35,653/- (RuPees Nine Crore, Fifteea La&h' Thirty-
Five Thousand, Six Huadred and Fifty-Three oulyf , should not be held liable to
confiscation under Section 111 (m) of the Customs Act,7962 and why fine in lieu of
confiscation should not be imposed on them under Section 125 of the Customs Act,
t962;

(c) The differentia-l Customs Duty worked out as short paid amounting to
Rs.59,4O,664l- (Rupees Fifty-Nloe Lakh, Forty Thousand, Slx Hundted and
Sixty-Four only) for the Bills of Entry as detailed in Annexure-A I & A2 f,Ied at ICD
Tumb, should not be demanded and recovered under Section 28(41 of tbe Customs
Act, 7962, along with applicable interest in terms of Section 28AA of the Customs
Act, 1962;

(d) Penalty should not be imposed upon them under Section 1l4A of the Customs
Act, 1962;

(e) Penalty should not be irnposed upon them under Section 112 of the Customs Act,
t962;

(fl Penalty should not be imposed upon them under Section 1l4AA of the Customs
Act, 1962.
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18. The importer vide letter dated 05.08.2024 submitted their reply to the Show
Cause Notice wherein they interalia stated as under:

The Importer is engaged in manufacturing of "Solar Photo Voltaic Moduie" falling
under HSN 8541. The lmporter has imported "Cell Ribbon, "Bus Bar ribbon' and
"Ribbon" falling under Customs Tariff Heading No. 74O81990 as a raw material
for Solar Photo Voltarc Module. Both Cell Ribbon and Bus Bar are used in
photovoltaic cells. Cell ribbon was issued in connecting rnterna-l cells in a solar
module while bus bar was used for output in a solar module.

The Importer had availed exemption under Sr. No. 381 of Notification
No.50/2017-Cus dated 30.06.2017 for HSN 7408 wherein the description of
goods was mentioned as "Flat copper wlre for use ia the maaufacture ofphoto
voltaic ribbon (tinned copper latercortnectl for manufacture of solar
photovoltaic cells or modules".

Prior to notification No. 5O/2O17, the imPorter was availing the benefrt of
Notification No.24/2OOS-Cus (Sr. No.39) dated 01.03.2005 as amended wherein
exemption as given to "All Goods". But, once the Notification No. 24/2005-Cus
was amended vide Noti{ication No 06/2020-Cus dated O2.O2.2O2O and goods

falling under Chapter 74 of the Customs Tariff were removed from said
Notification, the importer started to avail the benefit of exemption under
Notifrcation No. 5O/2017-Cus (S. No. 381) dated 30.06.2017.

They are not engaged in manufacturing of photo voltaic ribbon (tinned copper
interconnect) but in fact uses photo voltaic ribbon (tinned copper interconnect)
to manufacture solar modules (solar panels). Thus, the exemption under Sr No.

381 of Not. No. 50/20f 7-Cus dt. 30.06.2O17 is not available to them, however,

they are eligible for exemption under Sr. No. 18 of Not. No. 25/ l999tus dt.
28.02.1999 and instead of availing tJre exemption Notifrcation No.25/ 1999-Cus
d,ated 28.02.1999 which is applicable to the importer, they have mentioned
notifrcation on. 50 /2017 .

Notification No. 5O/2017 also exempts the products under the HSN code 7408

which is used in the manufacture of photovoltaic cells. The mentioning of
notification no. 50 /2017 instead of Notification No. 25/ 1999 was due to
misunderstanding in tJ:e reading of sentences of the description of the goods.

However, the final use of the imported goods is same for the "manufacture of solar

photovoltaic cells or modules".

It was a procedural inadvertent mistake on their part and now tJrey are correctly

availing the exemption under Notifrcation No.25/I999-Cus dated 28.02-1999

which is not disputed by the department. There was no duty that was applicable

to them as per Notiflcation No.25/ 1999-Cus dated' 28.02.1999.

It is a well settled law that substantive benefits can never be denied due to
procedural lapse. In this connection, reliance is placed on:

M/S AGV FENESTRATION PVT LTD VERSUS CCBCHANDIGARII.T .2023

(12) TIWI 563 CE,STAT CIIANDIGARE;
M/5. S.L. POLYTACT< PRrI/ATE IJMITED SERSUS COMIItrSSTOIIER OF

cGsT & CX, HOWRNT COIUilTSSTO 
'ERATE 

-2023 (1) rMr 931 CESTAT

KOIJTATA;
MJ GOLD PVT LTD I'ERSUS PRINCIPAL COMMISSIONER OF CUS?OMS
gutoRq, NEw DELHI-2O22(1O) TMI 2q2-CESTAT NEw DELHI.
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tr\trther, the dlrex coutt hars held in aarious decislons that the
procedurdl lapses cannot take a,way substantlue rerr@dg [ fuIangalore
Chemlcals & Fefilllzers Ltd Vs Deputg Commissloner'l99l (55) ELT
437 (s.c.il.

The import of Cell Ribbon & Bus Bar for Solar PV Module" was exempt from duty
under exemption Notifrcation No.25/ 1999-Cus dated 28.02.7999. When there
was no duty liability then invoking of section 28(41 of tlte Customs Act, 1962 is
bad in law which can only be invoked when "aly. duty has not been levied or not
paid or has been short-levied or short paid or erroneously refunded, or interest
payable has not been paid, part-paid or erroneously refunded, by reason of, (a)

collusion; or (b) any wilful mis-statement; or (c) suppression of facts,".

The Importer used to import the product under the correct Notification No.

24l2OO5- Cus (Sr. No.39) dated 01.03.2005 as amended before. It was only after
the amendment that there was a misunderstanding in reading the notification.
When there was no duty liability at all then section 28(4) could not have been
invoked. Also, the product imported i.e. Cell Ribbon & Bus Bar for Solar PV

Module ald the HSN code of the same i.e. 74O81990 was also correctly mentioned
in the Form IGCR- I wherein one time information was given on the common
portal containing the information as required under Rule 4 of the Customs
(Import of Goods at Concessional Rate of Duty) Rules, 2017 before getting the
acceptance for the same for import. Hence, it is clear that tJre Importer had given

all the information before the import i.e. the HSN code under which the product
that was imported falls and the exact description of the goods that was imported.

The Importer could not have gained anything by mentioning the incorrect
notifrcation number as the product was exempt even in the correct notification
that was to be mentioned by the Importer. F\rtJrer, when the Importer had given
all the details that was called upon in the inquiry that was initiated then the
levelling of the allegation of "wilful misstatement has caused gross injustice to
the Importer who has acted in the most co-operative manner and had given all
the details before ttre import of the goods too and in the bills of entries filed for
the same. In this connection, reliance is placed on:

HIKOKI PIOWER TOOI.S INDIA PVT LTD AND SHRI DATTATREYA JOSHI
VICE PR,,SIDDNT & COMPANY SECRETTRY YERSUS COJ4JI'ISffOT!'ER
or cus?ous, BANGAT0RI. -2024 (3) TMr 737 CESTAT BANGALORE;
M/S STGNET CHE fiICAL PVT. LTD. yERSUS COll4il[TSSTOiVER Or
CUSllOII[s, NS-[, II'MBAI-D AND CIOIWMISSIONER OF CUST\OMS (IMP.),
MUMBAT 2O2O (1O) TMI 289 CESTAT MUMBAT;
M/S CANON INDIA PRNATE LIMITDD ITERSUS COM]UISSIOJVER OT
cus21orrs -2021 (376) E.E.T. 3 (SC);

SARABHAI M CHEMICALS T{ERSUS COJI4MISSIO.NER OF CBTrIN,U,
ExcrsE VATDDARA zOOs (179) E.L.T. 3(5.C.);
BIIARAT CARBOJ\I&RIBBOIVMptO. CO. LTD. VersusCOMMR. OFC. E,jlL,
FentDeBAD 2OO5 (186) E.L.T. 491 $rf. - DeL) "BHARAT C:/TRBOJV &
RIBBON MFIG, CO. LTD. Versus COMMR. OF C. EX., FARIDABNT 2OOs
(186) D.L.T.491 (M. - DeL).

Based on the above ground the demand of customs duty amounting to Rs.
59,40,664/- under Section 28(41 of the Customs Act, 1962 must be dropped.
AIso, when the demand of tax itself is bad in law then the question of imposing
interest on the same u/s 28AA of the Customs Act, 7962 does not arise and the
same must also be dropped.
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When the demand of tax itself is bad in law then the question of imposing penalty
on the same does not arise. In the present case the product that was imported is
exempt from duty hence, no tax demand and penalty can arise. In this case it is
frrstly stated that when there is no duty applicable then there can be no demand
of penalty and secondly section I l4A of the Customs Act, 1962 can only be

invoked when there is any "collusion or any wilful mis-statement or suppression
of facts. From the above submission made and judgments relied upon it is very
clear that none of the allegations of "collusion or any w:1ful mis-statement or
suppression of facts" hold good against t.l.e Importer. Hence, the pena-lty being
bad in law must be dropped. In this connection, reliance is placed on:

HON SWREME COURT IN CASE OF COMMISS,IONER V, I,EWEK ALTNR
SHTPPTNG Pvr LTD. - 2079 (367) E.L.T. A328 (s.C.);

SURYA O.FI.SE? Versus COMMISSTOMR OF C. EX., AEMEDABAD 2077
(264 E.L.T. s16 E'rl. Ahmd.);
Irt/S MIDAS FERTCHEM II}TPEX PVT LTD., MS. RASHMI JAIN,
DIRECTOR, SITRI J}'AMSII JAIN, DIRE,CTo.R, M/S MIDAS IMPORT
ooRPoRATION, yERSUS PRTNCTPAL COiI'MTSSTONER O.F CUSTOII{S,

AIR CARC,O COMPIEX (IMPORT) NEW DELHI '2023 (1) TMI 998 -

CESTAT, NEW DEI,HI;

Section lll(m) of the Customs Act, 1962 could not have been invoked in the
present case. The product imported i.e. Cell Ribbon & Bus Bar for Solar PV

Module and the HSN code of the same i.e. 74081990 was correctly mentioned in
the Form IGCR-1 and the bill of entries were also correctly frled. The said clause
does not apply when there is an incorrect mentioning of the only the notification
number which was a procedural lapse in the case of tJle Importer. If this was the

case, then in every case of procedural lapses confrscation could have been

invoked. The description of the goods and the HSN code was correctly mentioned,
and the product imported was exempt. Invoking of such a harsh provision for a
procedural lapse has caused gross injustice to the lmporter who has acted in the

most genuine manner. Wtren the demand to confiscate the goods, itself is bad in
law then the question of imposing of frne in lieu of confiscation does not arise. In
this connection, reliance is placed on:

COMMR. OtrCUS., C, E'JII. & S.T.' HYDERABAD'W Vers-us SELECT FO$U
PRODIICTS 2019 (366) E.L.T. 1057 (Tri, 'HSd.).

Section ll2 caJrt only be invoked when t]le goods are liable to confrscation. In this
case where the invocation of Section 111(m) in itself is bad in law aid no breach

as per Section 11 1(m) was committed by the Importer then section 112 could not
have been invoked. The case of the Importer does not fall in any of the clause [i),
(ii), (ir), (iv) or (v) of Section 112 and hence no penalty can be levied on the Importer

on the good.s which are exempt and where only a procedural lapse of mentioning

incorrect notification number.

Section l14AA is not applicable on tl.e importer because the importer had no

intention to hide the facts or to evade t.Ile paym.ent of custom duty Penalty u/s
1 14AA can be invoked only when the person knowingly or intentionally makes

any declaration which is false or incorrect. In the instant case, there was no such

intention to make any false or incorrect declaration. The importer is eligrble for

exemption under Notification No.25/1999-Cus dated 28.02.1999. Further, the

importer has bonafidely imported tJ:e goods for use in production of solar panels

and thus the elements of section 114AA for invoking penalty is not present in the

importer's case.
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PERSONAL HEARING:

19. Personal hearing was held on 07,L7.2O24 through video conferencing wherein

Shri Kushal Rathi, Chartered Accountant appeared on behalf of the importer on

07.11.2024 wherein he reiterated their submission dated 05.O8.2024. On being asked

whether he would like to make any additional submission in this regard, he stated that

they have already submitted detailed reply vide letter dated O5.O8.2024 in this regard.

2O.L I frnd tJlat tl-e present case carne into light when on the basis of information, an

enquiry was iniliated against M/s. Waaree Renewables R/t. Ltd., who were importing

"Cell Ribbon", "Bus Bar ribbon" and "Ribbon', by classifying under Custorhs Tarill

heading 74081990 of frrst Schedule to the Customs TariII Act, 1975, thereby availing

exemption of BCD as per Notification No. 5O/2O17-Cus dated 30.O6.2OL7 at (Sr. No.

381) (hereinafter referred to as "tJe said notification" for the sake of brevity), as

amended, in guise of "Flat Copper wire for using the same in the manufacture of photo

voltaic ribbon (tinned copper interconnect) and further in the manufacture of solar

photovoltaic cell or module". Thus, it was observed that M/s Waaree Renewables Brt'

Ltd. had availed inappropriate and undue benefit of Notification No. 50/2O17-Cus dated

30.06.2017 (Sl. No 381) as amended (which are available to imported goods i.e, Fl,at

Copper wire for use irr the Eaaufacture of photo voltaic ribboa (tlaned coPPer

interconnect) for maaufacturer ofsolar pbotovoltalc cell or rnodules) and was liable

to pay the duty not paid/short paid for the period O7.O2.2O2O to 31.03.2021 under

Section 28(4) of the Customs Act, 1962 (hereinafter referred to as uthe Act") along-with

applicable interest under Section 28AA of the Act. Further, it appeared that as the

subject goods were imported by reason of willful mis-statement resulting in misuse of

Notifrcation benefit, the subject goods were liable for confiscation under Section 111(m)

of the Act and M/s. Waaree Renewables h/t. Ltd had rendered themselves liable to

applicable penalty under Section 172, ll4A and 1 14AA of the Act.

21. From the facts of the case and submissions of tl:e Noticee, following questions

have arisen for consideration in the present case: -
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DISCUSSION AND FINDII{GS:

20. I have carefully gone through the relevant records, the written submission dated

O5.OA.2O24 made by the Noticee M/s. Waaree Renewables Rt. Ltd. as well as

compilation of statutory provisions and case laws submitted by their Chartered

Accountant during the personal hearing held on 07.11.2024.

(i) Whether the exemption benefit of Sr. No. 381 of Notifrcation No. 50/2017-

Customs dated 30.06.2017, as amended, availed for clearance of Imported

goods viz. 'Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon' under various Bill

of Entry for the period February, 2O2O lo March, 2021 is rightty claimed

by the Importer;

(ii) Whether the Impugned goods viz. 'Ribbon', 'Cell Ribbon' and 'Bus Bar

Ribbon' imported vide Bills of Entry as mentioned in Annexure-A I & A2 to



Show Cause Notrce having assessable value ofRs. 9,15,35,653/- (Rupees

Nlne Crore, Flfteen Lakh, Thirty-Flve Tbousand, Slx Hundred and

Ftfty-Three only) are to be conliscated;

(iii) Whether the differential Customs Duty of Rs. 59,40,6641- (Rupees Fifty-

Nlne Lakh, Forty Thousard, Slx Hundred and Slxty-Four only) is Iiable

to be demanded and recovered under Section 28$l of the Customs Act,

7962, along with applicable interest in terms of Section 28AA of the

Customs Acl, 1962;

(iv) Whether the Importer is liable for penalty under Section 112, l14A &

1 14AA of the Customs Act, 1962;

22. I frnd that Duty liability with interest and penal liabilities would be relevant only

if the bone of contention that whether the Importer has wrongly claimed the benefit of

Sr. No. 381 of Notification No. 50/2O17-Cus, dated 30.06.2017 is answered in the

aflirmative. Thus, the main point is being taken up frrstly for examination.

23. trIhether the exeEptlorl beaefit ofSr. No. 381 of Notification No. SO(2OLT'

Customs dated 30.O6.2O17, as amended, availed for clearaace of ImPorted goods

viz. 'Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon' under various Bill of Entry is

rightly clalmed by the Importer.

23.1 I frnd that the noticee, M/s. Waaree Renewables R,t. Ltd. is engaged in

manufacturing of 'Solar Photo Voltaic Module' (PV Module) at their various

manufabturing plants situated in and around Valsad District. The Noticee were

importing various sizes of "Cell Ribbon", "Bus Bar ribbon" and 'Ribbon", by classifytng

under Customs Tariff heading 7 4O8l99O of first Schedule to the Customs Tariff Act,

1975, and availing exemption of BCD as per the said notilication. The importer followed

tJre procedure laid down under Customs (Import of Goods at Concessional Rate of Duty)

Rules, 2017.

23.2 I also frnd that the Noticee vide their letter dated 05.08.2024 has submitted

that they used to import "Cell Ribbon & Bus Bar for Solar PV Module" from TaiCang

JuRen PV Material Co. Ltd., China and earlier tJrey had availed benefit of Notification

No.24/2OOs-Cus (Sr. No.39) dated 01.03.2005, as amended. For better understanding

of the facts, the relevant portion of Notification No 24/2OO5-Cus dated O1.03.2005, as

amended, is reproduced hereunder:

Sr.
No.

Chapter or
headlng or

subheadlng or
tarllf item

Descrlption of goods

(1) (2\ (3)
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Any Chapter AJI goods except Solar tempered glass or solar tempered
(anti-reflective coated glass) for the manufacture of goods

covered by Sr. No. 1 to 38 above, provided that the irnporter
follows the procedure set out in the Customs (Import of
goods at Concessional Rate of Duty) Rules, 2017

F\rther, I find that the said Notification was amended vide Notification No.

O6/2O2O-Cus d,ated O2.O2.2O20. From the said amendment notifrcation, it is observed

tlrat in the Noti-fication No.24/2OOS against entry no. 39 in column no. 2 the words

"Any chapter except 74" is substituted in the description of tJre goods mentioned therein.

23.3 Further, I find that once the Notification No.24/2OOS-Cus was amended vide

Notifrcation No. O6/2O20-Cus dated O2.O2.2O2O and goods falling under C}rapter 74 of

the Customs Tariff were removed from the said notification, they started availing benefrt

of exemption under the said notification. For better understanding of the facts, the

relevant portion of Sr. No 381 of Notifrc anor: 50 /2O77-Cus dated 30.06.2017, as

amended, is reproduced hereunder:

Sr.
No.

Chapter or
heading or

subheadlng or
tarilf item

Descriptioa of goods Standard
rate

IGST Coa.
No

(1) l2t (3) 14) (s) (6)

2Q 1 Flat Copper wire for use in the
manufacture of photo voltaic
ribbon (tinned copper
interconnect) for manufacturer
of solar photovoltaic cell or
modules

Nil 9

23.4 From a plain reading of the entry mentioned at Sr. No. 381 of Notilication

5O/2O17-Cus dated 3O.06.2O 17, I note that the exemption benefit was available to "Flat

Copper wlre for use in the manufacture of photo voltaic ribbon (tlaned copper

intercotrlrect) for manufacturer of solar photovoltaic cell or modules" subject to the

condition that the procedure set out in the Customs (Import of Goods at Concessional

Rate of Duty) Rules, 2O17 should be followed. Further, I note that the Noticee themselves

in their submission accepted this fact that the goods i.e. various sizes of "Cell Rlbbon",

"Bus Bar ribbon" and "Ribbon", falling under Tariff Item 74081990 of frrst Schedule to

the Customs Tariff Act, 1975 was not exempted in the above said notifrcation and they

had wrongly availed the benefrt of the said notification.

23,5 I find that the noticee in their submission dated 05.O8.2024 submitted that

Both CeIl Ribbon and Bus Bar were used in photovoltaic cells. Cell ribbon was issued

in connecting intemal cells in a solar module while bus bar was used for output in a
solar module. I note that the importer also admitted the fact that t]ley were not engaged

in manufacturing of photo voltaic ribbon (tinned copper interconnect) but in fact used
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photo voltaic ribbon (tinned copper interconnect) to manufacture solar modules (solar

panels). Thus, they had wrongly availed the benefrt of the said notification.

23,6 From the documents/records available on record in respect of import of "Cell

Ribbon", "Bus Bar ribbon" and "Ribbon', i.e. copy of BE, BL, Commercial invoices,

Packing list, Duty payment receipt, Copies of application of Annexure certificate and

copy of approved Annexure certificate, I frnd that tJre importer had filed application vide

Annexure Form No. 258 /2O2O /EPC-07 dated O4.O8.2O2O under the provisions of

Customs (Import of Goods at Coocessional Rate of Duty) Rules, 2017 before the Deputy

Commissioner of Customs, EPC-7 Daman for import of raw material viz. Ribbon & Bus

bar Ribbon claiming exemption under Notifrcation No. 5o/2017-Custom dated

30.06.2017 (Sr. No. 38I). The Deputy Commissioner of Customs, EPC-7 Daman issued

Annexure No. 258/2O2O IEPC-O7 (F.No. VIII/48-01/Cus-EPC-O7 lDa,rnan /W aarce

Renewable/Bond/20-211 dated 05.O8.2O2O addressed to the Assistant/Deputy

Commissioner of Customs, ICD Tumb and the importer had cleared the said goods

against said Annexure vide Bitl of Entry No. 8424414 dated 10.O8.202O. For better

understanding of tlte facts, scanned images of Annexure Form No. 258 /2O2O d'ated

O4.O8.2O2O submitted by the importer for import of Ribbon & Bus bar Ribbon and

relevant Commercial invoice No. JRIT202007 18OO2 dated 18.07 .2O2O issued by

TaiCang JuRen Intemational Trade Co. Ltd, TaiCang, China are reproduced below :

Intentionally Left Bl
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT2O2OO7I8OO2 dated 18.07.2020

Intentionally Left Blank
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SCAN IMAGE OF ANNEXURE FORM NO. 258/2O2O dated 04.08.2020
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From the annexure submitted by the importer, it is evident that the importer mentioned

Notification No. 50/2O17-Customs dated 30.06.2017 (Sr. No. 381) against Sr. No. VII

(Noti-fication No. under which concessional rate is applicable) in the application-

Furthermore, the importer specified the nature and description of goods as 'Cell

Ribbon'/Elus Bar Ribbon'and provided the HS code 74081990 against Sr. No. X (The

nature and description of imported goods used in manufacturing such goods and HSN)
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in the application. In addition to this, based on the application and commercial invoices,

it is evident that they have not imported "Flat Copper Wire" for which they availed the

benefrt of exemption under the said notifrcation. I frnd t.l.at the rule itself clearly states

that the importer must provide a one-time prior information regarding the applicable

notifrcation for such imports to avail of the notifrcation benefits. Therefore, it is pertinent

to mention that these benefits are contingent upon use of the imported goods in

manufacturing a commodity for the specified end use covered by that notification.

23.7 I frnd that the importer vide letter dated 24.11.2023 has already stated as

"thrs rb th.e case of urong quoting of Notification tlvough ouersight and

misunderstanding. Th.e correct Notification applicable in our case is 25/ 1999-Cus

dated 28.02.1999 under Sr. lVo. 18 but ute uronglg mentioned & claimed Notification

No 50/ 2O17-Ats dated 3O.O6.2017 under Sr. No. 381 in our all documents'

23.8 I also find that the statement of Shri Abhishek Sureshbhai Rathod, the

authorized person of M/s Waaree Renewables PI/t Ltd, was recorded on 08 -O2.2O24

under Section 108 of tJ1e Customs Act, 1962 to seek further clarity on this issue. In his

deposition, when specifically questioned, he admitted that after tl:e amendment of

Notification No . 24 /2OO1-Cus by Notifrcation No' O6 / 2020-Cus dated O2.O2.2O2O, goods

falling under Chapter 74 of the Customs Tarilf were removed from the said notification.

Consequently, they started to avail the benefrt of exemption under the said notification.

I further frnd that, upon reviewing the said notification, he accepted t]1at they imported

"Cell Ribbon & Bus Bar for Solar PV Module," i'e., 'Tinned Copper Interconnect' (a]1

intermediate product as per sr. No. 381 of the said notifrcation) instead of "Flat copper

Wire.' In light of the facts admitted by the authorized person of the importer, it

transpires that the benefit of the said notffication was not available to their imported

goods, and they had wrongly availed the benefrt of the said notification.

2S.lO From the above facts, I note that "Cell Ribbon" and "Bus Bar Ribbon" are used

in photovoltaic cells. The celI ribbon is used for connecting interna-l cells within a solar

module, while the bus bar is used for output in a solar module- Further, "Cell Ribbon"

and "Bus Bar Ribbon" are q?es of photovoltaic ribbon (tinned copper interconnect),
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2g.g Furthermore, I find that the importer was fully aware of tlee amendment to

Notifrcation No.24l2oo'-cus dated 01.03.2oo5 (sr. No. 39) arrd that the exemption

they had availed would no longer apply to their products falling under Cl]aptet 74

as of O2.O2.2O2O. Afiter 02.O2.2O2O, ttre importer had started referencing Notifrcation

No. 50/2017-Customs dated 3O.06.2017 (Sr. No. 381) in their application under the

provisions of the customs (Import of Goods at concessional Rate of Duty) Rules,

2Ol7,to avail the exemption of Basic Customs Duty for the import of raw materials.

This fact reveals that the importer had intentionally and wrongly availed the benefit

of the said notification on the imported goods by misrepresenting facts before the

jurisdictional customs authority (EPC) at the time of frling the application under the

Customs (Import of Goods at Concessional Rate of Duty) Rules, 2O17, as well as at

the time of filing the Bill of Entries at the port of import.



which is classified as an intermediate product as per Sr. No. 381 of Notification No.

50/2017-Cus dated 3O.O6.2O17. Although these products are t)?es of intermediate

products (tinned copper interconnect), the notilication does not exempt tJrese

intermediary goods from the levy of Basic Customs Duty, as t}le imported raw materials

are distinct products according to the notification. Thus, I frnd that tJle importer has

not only violated the clear provisions of exemption Notification No. 50/2017 by wrongly

availing tJ:e exemption benefrts but also contravened tJre provisions of IGCR Rules,

2077 , by submitting incorrect information before the Jurisdictional Assistant

Commissioner/ Deputy Commissioner.

23,LL I find that the noticee has argued in thei submission that it is merely a

procedural lapse for not availing the correct notification in their applications through

which they intended to avail the exemption benefits. However, the relevant serial

number of the notifrcation is specific about such parts and components ttrat are to be

used in further manufacturing. For the sake of clarity, I would like to mention the

decision of the Tribunal in the case of Cornm{ssioner oJ Central Exctse and GST,

Delhl-I as. SB Industries, reported as 2019 (3661 ELT 185 (Tl, where it was held that

a violation of the terms and conditions of the bond/undertaking is suflicient grounds to

hold the appellant liable to pay the duty forgone, as tJle undertaking wrongly stated that

the imported pa-rts and components were used for manufacturing.

23.L2 1 frnd that ttre benefit of exemption notification should not be extended to

circumvent any goods and should not be elastically stretched to cover goods that may

not fall under its scope. The decision of the Honble Apex Court in the case of

Corwrtisstoner oJ Custons (hnport), Munbal as. Dlllp Kumar & Compang, rePorted

as 2O1E (361) ELT 577 (SCl, is relied upon, wherein it has been held that exemption

notifrcations should be interpreted strictly. Ttre burden of proving applicability lies with

the assessee, who must show that their case falls within the parameters of ttre
exemption clause or exemption notification. In cases of ambiguity, the benefit shall favor

the state; however, in a taxing statute, any ambiguity generally benefits the assessee.

In a prior decision, in To,ta lron & Sitcel Co, Ltd. as. sitate of Jharkhand, reported

as (2OO5) 4 s,CC 272, the two-judge bench of the Honble Supreme Court established

that eligibility clauses related to exemption notifications must be interpreted strictly.

Following Noaopon Indlq Ltd. tts, Collector of C. Ex. and Custorns, Hgdera.bad,

reported as 1994 (73) ELT 769 (SC), it was held that "the principle that if a provision

offiscal statute is unclear, an interpretation favoring tl1e assessee may be adopted, does

not apply to exemption notifrcations; it is for the assessee to demonstrate that they fall

within the purview of the exemption." This view was recently a-ifrrmed by the Hon'ble

Apex Court in tlre case oI L.R. Brothers Ind.o Floro Ltd, vs. Commlssloner ol Ccntral
Exclse, reported as 2O2O (373) ELT 721 (SCl. Summarizing, it is evident that the

importer has wrongly availed the benefrt of the exemption Aom basic customs duty by

incorrectly claiming the benefrt under Notification No. 50/2O17.
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23.LO In view of the above facts, it is evident that M/s Waaree Renewables Rt Ltd has

wilfully and wrongly availed the benefrt of Notifrcation No. 5O/2O17-Cus dated

30.06.2077 , as amended, since tl:e goods imported by them were not.covered under the

said exemption notification. The importer, in their submission dated 05.08.2024, and,

Shri Abhishek Sureshbhai Rathod, in his statement dated O4.O2.2O24, has admitted

the fact that the benefit of the said notification was not applicable to their imported

goods, and they had wrongy availed the benefit of Notification No. 50/2017-Cus dated

30.06.2017, as amended. Therefore, I find that M/s Waaree Renewables Prt Ltd was

availing blanket exemption for their imported goods by misclassifying them as "Flat

Copper Wire for use in the manufacture of photovoltaic ribbon (tinned copper

interconnect) and furttrer in the manufacture of solar photovoltaic cell or module."

23.14 From the facts discussed above, I frnd that it is clear and discernible that M/s

Waaree Reneq.ables hrt Ltd is directly considering their imported goods under column

2 of Sr. No. 381 in Notification No. 50/2017-Cus dated 30.06.2017, which provides an

exemption from Basic Customs Duty for " Flat Copper Wrc Jor use in tle
manutacture oJ photoaoltalc rlbbon (tlnned coPPer lntercon,nect) Jot
manuJacal:.lng solar photouoltalc cetls onnoduleg only, however, their product is

other than the goods exempted by the said notification. I, therefore, frnd and hold that

the importer is not eligible to avail the benefrt of Sr. No. 38 I of Notifrcation No. 50/2017-

Cus dated 30.06.2017 in this case, and the applicable Customs Duty of Rs. 59,40,664

is liable to be recovered, as the exemption notification was not applicable to tJ:e importer

for the said imported goods.

23.15 M/s Waaree Renewables Pvt Ltd has argued tJ:at tJrey mentioned the incorrect

exemption notification No. 50/2017 dated 30.O6.2O 17 due to a misunderstanding of the

description of the goods. They assert that tJrey were actually eligible for exemption under

Sr. No. 18 of Notifrcation No. 25/1999-Cus dated 2a.O2.1999 and that this was merely

a procedural lapse. They further contended that no duty was payable on the said goods

as they would have been exempted if the correct notification No. 25/ 1999-Cus dated

28.02.1999 had been cited. They argue that it is well-setfled law that substantive

benefits carnot be denied due to procedural lapses, and they have cited various

judgments to support their position. In this regard, I find that the importer contended

that their imported goods were eligible for exemption under Sr. No. 18 of Notifrcation

No. 25/ 1999-Cus dated 28.02.7999. Before proceeding further, I would like to reiterate

the relevant portion of Sr. No 18 of Notificati on 25/19991us dt. 28.O2.1999, as

amended, for better understanding of the facts:

Notificatioa No. 2Sl99-Customs dated 28.02.1999

In exercise of the potuers confened by sub-section (1) of section 25 of the Customs Act,

1962 (52 of 1962), the Central Gouemment, being satisfied that it b necessary in the

Wblic interest so to do, herebg exempts the goods specified in column (3) of Table belou,
and falling under the Chapters of the First Schedule to tLe Customs Tariff Act, 1 975 (51

of 1975) specified in the corresponding entry in alumn (2) of the said Table, u.then

imported into Indio for use in the manufacture of the finished goods specified in the
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corresponding entry in column (4) of tle said Table, from so much of that portion of the

dutg of customs leuioble thereon which b specified in tle said First Sch.edule, as is rn
excess of the dmount calculated at the rate of,

(a) 5% ad ualorem in the cose of the imported goods specified in List A;
(b).....
(c) ......

Sr.
No.

[Chapter or
Heading or

Sub-heading
or tariff iteml

Description of imported goods Description of
finished goods

(1) t2l (s) (41

LIST A

28,38,39,70,
74,76

Aluminium paste; ethylene vinyl acetate sheets (EVA);
primer for EVA; Crane glass; tedlar coated aluminium

sheet; phosphorous oxychloride; halo carbon
(CF4)/Freon gas; tinned copper intercornect;

toughened glass with low iron content and
transmittivity of min. 907o and above; multilayered

sheets with tedla-r base; fluro polymer resin; ultra high
purity (UHP) silane in UHP nitrogen; UHP silane;

diborare in UHP silane; MOCVD grade phosphine in
UHP silane; silver sputtering target; hiSh purity tin
tetrachloride; nitrogen trifluoride of 997o purity and

above

Solar cells/
modules.

I note that the importer asserted eligibility for duty exemption on the imported goods

under Sr. No. 18 of Notifrcation No. 25/ 1999-Cus d ated.28.O2.1999. However, this claim

was not invoked contemporaneously with the fding of the Bill of Entry but was instead

raised belatedly, post facto, after initiation of investigation by the DRL Under the self-

assessment regime, wherein the Customs authorities rely extensively on declarations

made by importers, it is incumbent upon tJre importer to exercise due diligence in

verifying the applicability of relevant notifications and the accurate identifrcation of any

exemption serial numbers claimed. I also note that if an importer realizes tJlat incorrect

information was submitted in the Bill of Entry, they have the option to request

reassessment under Section 149 of the Customs Act, 7962. This provision allows for

rectifications in specified circumstances. However, in this case, the importer did not

pursue reassessment, nor did they claim the benefrt at the appropriate time. It is solely

the importer's prerogative to decide whether or not to avail art exemption notification;

however, it is not obligatory upon the Customs authorities to confer exemption benefits

suo motu, especially if not expressly clajmed by t.I:e importer at the outset. After being

noticed by the department, tJrere remains no room for any other interpretation than

holding that impugned imported goods are not eligible for benelit of duty exemption.

The said benefit cannot be extended at a belated stage as and when required for the

sa-ke of convenience of the importer. Hence, I find from tJ:e facts and circumstances,

that it is unequivocally apparent that ttre benefit of said notification was not available

to their imported goods, and they had wrongly availed the benefit of Notification No.

5O/2O17-Cus dated 30.06.2017 (at Sr. No. 381).

Page 29 of 39

18.

23.f6 The noticee further contended that after the DRI investigation, they have started

to avail t-lre benefit of exemption notilicati ot no. 25 /99 and at present they are importing

the said goods under exemption notification no. 25/99. Upon examination of the



submissions made by the noticee, I note that it is evident that a material alteration in

the description of goods on the bill of entry has been effected subsequent to the

commencement of DRI's investigation. Originally, tlre description of the goods in the bill

of entry was designated as'Cell Rlbbon,'"Bus Bar Rlbbon," and "Rlbbon"; however,

the notibee has since amended these descriptions to "Tlnned CoPPer Interconnect of
Ribbon" and "Tianed Copper Itrtercoruect of Busbar." This alteration, undertaken

post-initiation of DRI's scrutiny, raises serious concerns regarding the intent to

misrepresent the true nature of the goods to improperly avail customs duty exemptions.

It is pertinent to note t-hat, based on the record and the historical pattern of entries frled

prior to the investigation, the noticee has consistently refrained from using the term

"Tlnned Copper ltrteacolnect" in describing these goods. This post-hoc alteration

appears to be a deliberate attempt to bring the imported goods within tJle purview of

exemption under Notification No. 25/99-Cus., which would otherwise be inapplicable.

It is a well-settled principle that a misdeclaration or recharacterization of goods with the

intent of securing undue benefits under exemption notifications amounts to a breach of

the duty of full and honest disclosure. Furthermore, any exemption claims demand

strict interpretation, and any misrepresentation or concealment invalidates the right to

claim such an exemption. Ttre noticee, being an established and reputed entity. is

expected to exercise due diligence and legal responsibility in assessing the eligibility of

any customs exemptions, particularly under Notification No. 50/2017-Cus. It is

implausible that a company of such stature would avail itself of such significant frscal

beneflts "randoml/ or without thoroughly evaluating the legal applicability of the said

notiJication to the goods in question. Further, exemption notifications must be anchored

in bona frde compliance rvith both the letter and spirit of the law, and aly deviation to

achieve unintended fiscal advantage warralts close scrutiny. In light of these

considerations, the noticee's contentions regarding the continuous applicability of the

exemption under Notiflcation No. 25/99-Cus. are untenable, as they lack the requisite

legal foundation and appear to contravene established customs practices alrd judicial

precedents on exemption notifications.

23.L7 | further frnd that the Hon'ble courts have consistently held that exemption

notifications are to be strictly interpreted and that, even in cases of doubt, the benefit

of doubt should favor the revenue. The Honble Apex Court in the case of M/s Larsen &

Toubro Ltd. Vs commissioner of central Excise I Ahmedabad reported rn 2ol5 (3240

E,LT 646 (SC) had held to this effect in Para 23 of the decision:

"23. On these facts, as far as appeat of the L&T b concerned that u'anrants to be

dismissed tuhen toe fnd ttnt th.e ossessee utas producing RMC and \he exemption

notification exempts onlg CM and the ht-to products are different. Euen If there is a

d.oubt, tuhich u)a.s euen accepted bg the assessee, since ue are dealing uith the

exemption notification it has to be stict interpretation and in case of doubt, benefit

A review petition against this decision was also rejected by the Honble Apex

Court, as reported in l,orsen & Toubro Ltd. us Commissioner,2016 (336) ELTA135 (S.C.).

Applyrng the ratio of these decisions in this case, I frnd that the noticee, who is availing
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substantial exemption benefits from duty, was required to comply with the notification's

conditions. Non-compliance would constitute a violation of t}te exemPtion notification,

making them ineligible for such an exemption

23.1E I further find that, in the case of BPL Ltd., reported as 2O15 (319) ELT 556 (S'C.),

the Apex Court ruled that strict interpretation must be applied to exemption

notifications, and it is upon the assessee to demonstrate that they fulfill all eligibility

conditions under such notifications. The review petition frled by M/s BPL Ltd. was

dismissed by the Supreme Court, as reported in 2015 (324) ELT A79 (S.C.).

23,L9 Regarding the importer's contention of procedural lapse, I rely on t}re decision

in Eagle fllask Industrles Ltd. us Comrnlssdoner of Central Exc'lse, Prtne, as reporled

in 2OO4 (171) E.L.T. 296 (5.C.), wherein the Honble Supreme Court held that:

"6. We find that Notification No. 1 1/ 88 deals uith exemption from operation of Rule

774 to exempted goods. The notification has been issued in exercise of pouters

confened bg RuIe 174-A of the Rules. Inter alia, it is stated th.erein thot, wh-ere the
goods are cLwrgeable to nil rate of dutg or exempted from the uhole of dutg of excise

leviable thereon, the goods are exempted from tle operation of Rule 174 of tLe Rules.

The goods are specified in the Schedule to the Central Excise Tariff Act, 1985 (in

short "the Tanff Act"). TLe proubo makes it clear that uhere goods are chnrgeable
to nil rate of dutg or ruhere the exemption from the tuhole of the dutg of excbe leuiable

is granted on any of the six categoies enumerated, the manufactttrer is reqtired to

moke a declaration and giue an undertaking, as specified tn the form annexed while
claiming exemption for th.e first time under this notification and thereafier before the

15th dag of ApiI of each finanaal gear. As fatnd bg the forums belou, including
CEGAT, factuallg, the declaration and tlrc undertaking u)ere not submitted bg ttre
appellants. This is not an emptA formalttg. It is tlrc foundation for auailing the
benefits under the notification. It cannot be said tlnt theg are mere procedural
requirements, utith no consequences attachedfor non-obseruonce. Th.e consequences
are denial of benefits under the notification. For auailing benefits under an exemption
notification, the conditions Lwue to be stictlg complied uitlr- Therefore, CEGAT

endorsed the uieu that the exemption from operdtion of Rule 174, uas not auailable
to the appellants. On the facts found, tle uieut b on tena firtna. We find no meit in
this appea[ uhich is, accordinglg, dbmissed.'

23.20 I also rely on the decision of the Honble High Court of Madhya Pradesh in

"Principal Commr. Of CGST & C. E<., Bhopal Vs. Teva API Iadla Ltd" os reported in

2019 (367) E.L.f. 618 (M.P.), where it was held that:

" 15. The respondent ttbugh has supported the impugned. judgment by relging on
the decisions in "Commissioner of C. Ex., Nagpur u. Ballarpur Industies Ltd. l2ppz

S15 E.L.T. 4 9 Commissioner of Central Excise u. Ga.s Authoritg of India
Ltd. oo8 E.L.T. 7 C, Commissioner u. Reliance Ports And Terminals
Ltd. o16 4 T. 630 Gu " to bing home the submissions that tLLe

Notification No. 22/ 2OO3-C.E., Notification No. 3O/ 201S-Central Excise, Notification
No. 52/ 2OO3-Cus. & Notification No. 34/2O15-Cus. though are nomenclafited. os
Exemption Notifications but in substance lag dotun the procedural aspect to be
adhered to uthile destroging the rejected inputs and expired manufachtred goods. It
is accordinglg urged that the CESTAT was uell uithin its juisdiction in holding the
same being d.irectory/ procedural in according the refund. of dutg. These contentiotts
uhen tested on the anuil of the latu laid doutn bg Hon'ble Suprem.e Court in Eagle
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16. In view of aboue analgsis, the substantial question oflaw b ansu-tered infauour
of the appellant that the CESTAT committed fundamental error in constnting the
Exemption Notification [Notification No. 22/2003-C.E., Notification No. 30/2O15-
Central Exci.se, Notification No. 52/ 2OO3-Cus. & Notification No. 34/2o15-Cus.l as
directory bg andoning th,e lapse on the part of the o.ssessee in destroging the
manufactured goods outside the unit u.tithout permission of the concerned Authoitg ."

23.2L From ratio of these judgments, it is clear tJrat a procedural lapse cannot be used

as an excuse by the importer. It is the importer's responsibility to cite correct notification

number'to avail t1le benefrt of the exemption; however, they failed to do so in this case.

23.22 Further, I frnd that the Noticee has quoted and relied on various case

laws/judgments in their defense submission to support their contention on some issues

raised in the Show Cause Notice. I am of the view that conclusions in those cases may

be correct, but they cannot be applied universally without considering the hard realities

and specilic facts of each case. Ttrose decisions were made in different contexts, with

dillerent facts and circumstances, and cannot apply here directly. Therefore, I find that

while applying the ratio of one case to that of the other, tie decisions of the Hon'ble

Supreme Court are always required to be borne in mind. The Hon'ble Supreme Court in

the case ol CCE, Calantta Vs Alnoori Tobacco Products [2004 (17O) El? -135(SCi has

stressed the need to discuss, how the facts of decision relied upon frt factual situation

of a given case and to exercise caution while applying the ratio of one case to another.

This has been reiterated by the Hon'ble Supreme Court in its judgement in the case of

Escorts Ltd. Vs CCE, Delhi pO0aQB) ELT 113(Sc)]wherein it has been observed that

one additional or different fact may make huge dilference between conclusion in two

cases, ald so, disposal of cases by blindly placing reliance on a decision is not proper.

Again in the case of CC(Port), Chennai Vs Togota Kirloskar [2OO7(2O13) ELT4(SC)], it has

been observed by the Hon'ble Supreme Court that, the ratio of a decision has to be

understood in factual matrix involved therein and that the ratio of a decision has to

culled from facts of given case, further, the decision is an authority for what it decides

ald not what can be logically deduced there from.

2g.29 As regard proposal in the show cause notice for demarrd of differential Customs

Duty along with applicable interest, I find that the Noticee in their defense submission

has submitted that they have prior knowledge about the ineligibility of the benefit of sr.

No.381 of Notification No.5o/2017-Customs dated 30.06.2017 (as amended) in respect

of the subject goods. Therefore, I find that the noLicee was fully aware about the facts

that the Ribbon" 'cell Ribbon' and 'Bus Bar Ribbon' are different articles from Flat

copper wire, and exemption benefit of Sr. No. 381 of Notification No.50/2017-cus dated

30.06.2017, as amended, was not admissible to Ribbon', 'Cell Ribbon' and 'Bus Bar

Ribbon, imported by them, From the facts available on record aIld the deposition of the

concerned persons of the importer, the facts reveals that the noticee has knowingly and
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deliberately availed the benefrt of exemption Notification No. 50/2017-Customs dated

30.06.2017, as amended on import of Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon', in

guise of "Flat Copper Wire for using the same in the manufacture of photo voltaic ribbon

(tinned copper interconnect) for furtheralce in malufacturing of solar photovoltaic cell

or module'. I, therefore, frnd and hold that the aforementioned Duty is recoverable from

M/s. Waaree Renewables Private Limited under the provisions of Section 28(4) of the

Customs Act, 7962.

23.24 The importer has contended that when the demand for duty is unsustainable

in law, the question of imposing interest does not arise. In this regard, I find that, as

elaborated in the preceding paragraphs, I have already held that the duty in the present

case is recoverable from the importer under the provisions of Section 28(4) of the

Customs Act, 1962. Further, Section 28AA of the Customs Act, 7962, provides that

where a person is liable to pay duty in accordance wit]l the provisions of Section 28,

such person shall, in addition to the duty, be liable to pay interest at the applicable rate.

The said section mandates automatic payment of interest along with the duty conf,rmed

or determined under Section 28. In light of tl.e foregoing paras, I have already held that

tlre customs duty amounting to Rs. 59,40,664 /- (Rupees Fifty-Nine Lakh, Forty

Thousand, Six Hundred and Sixty-Four Only) is recoverable under Section 28(4) of the

Customs Act, L962. Therefore, I hold that the diflerential customs duty of Rs.

59,4O,664 / - is to be demanded ald recovered as determined under Section 28(8) of the

Customs Act, 1962, along with applicable interest, as provided under Section 28AA of

the Customs Act, 1962.

24, In the present case, M/ s. Waaree Renewables F/t. Ltd. has contended that

invocation of Section 28(4) of the Customs Act, 1962, is not applicable on the grounds

t1.at there was no suppression of facts or collusion on their part. It has been argued that

they did not misdeclare the imported goods and submitted all relevant documents at

the time of filing the Bitl of Entry. Further, the HSN code of t.lle imported goods was

correctly mentioned in Form IGCR- I on the common portal prior to obtaining clearartce

for import. They claim that incorrect mention of the notification number was due to an

interpretational issue of law. Additionally, tJrey contended that the import of "Cell

Ribbon and Bus Bar for Solar PV Module" was exempted under Notification No'

25l 1999-Cus dated 28.02.1999, and thus, no duty liability arose, rendering the

invocation of Section 28(4) improper. Upon examination of the facts, I note that the

importer had subscribed to a declaration as to the truthfutress of the co[tents of the

Bills of Entry in terms of Section 46(41 of the Customs Act, 1962 in all their import

consignments. F\rther, consequent upon the amendments to Section 17 of the Customs

Act, 7962 vide Finance Act, 2011, 'Self-Assessment' has been introduced in Customs.

Section 17 of the Customs Act, 1962 effective from 08.O4.2O11, provides for self-

assessment of duty on imported goods by the importer by filing a Bill of Entry, in the

electronic form. Section 46 of the Customs Act, L962 ma-kes it mandatory for the

importer to make an entry for the imported goods by presenting a BiJl of Entry

electronically to the proper officer. As per Regulation 4 of the Bill of Entry (Electronic
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Integrated Declaration and Paperless Processing) Regulation, 2018 (issued under

Section 157 read with Section 46 of the Customs Act, 1962), the Bill of Entry shall be

deemed to have been filed and self-assessment of duty completed when, after entry of

the electronic declaration in the Indian Customs Electronic Data Interchange System

either through ICEGATE or by way of data entry through the service center, a Bill of

Entry number is generated by the Indian Customs Electronic Data Interchange System

for the said declaration. Thus, under the scheme of self-assessment, it is tJre importer

who has to doubly ensure that he declares the correct description of the imported goods,

their correct classification, the applicable rate of duty, value, ald benefit of exemption

notification claimed, if any, in respect of the imported goods while presenting the Bill of

Entry. I note that witJ: the introduction of self-assessment by amendment to Section 17,

w.e.f. 8d April 20 f 1, it is the added and enhanced responsibility of the importer to

declare the correct description, value, notification, etc. and to correctly determine and

pay the duty applicable in respect of the imported goods. Further, in the self-assessment

regime, the onus is on the importer to correctly mention the applicable notifrcations and

pay applicable duties. In the instant case, it is apparent that the importer was aware

that 'Ribbon,' 'Cell Ribbon,' and'Bus Bar Ribbon'are distinct from "Flat Copper Wire"

intended for use in the manufacture of photovoltaic ribbon (tinned copper interconnect)

and, subsequently, in the malufacture of solar photovoltaic cells or modules. I note that

the benefrt of the exemption under Sr. No. 381 of Notifrcation No. 5O/2O17-Cus dated

30.06.2017, as amended, was not available for the goods imported by the Noticee.

Notwithstanding this, I frnd that tJle importer knowingly and deliberately availed of the

benefrt of the said Notifrcation, by misclassifying the goods in question as "Flat Copper

Wire for use in the manufacture of photovoltaic ribbon (tinned copper interconnect) and

further in the malufacture of solar photovoltaic cells or modules," with ma-lalide

intention to evade pa]ment of customs duty at the appropriate rate. This constitutes a

willful mis-declaration and suppression of facts with al intent to evade duty, thereby

justifying the invocation of the extended period of limitation under Section 28(4) of the

Customs Act, 1962. In view of the above, I frnd that the contentions raised by the

importei are devoid of merit, and the invocation of the extended period under Section

28(4) is legally sustainable. Consequently, I find that the judicial precedents relied upon

by the Noticee are inapplicable to the facts of the present case.

25. Whether the soods walued at Rs.9 .15.35.653 imported bv M/s. Waaree

Renewable Hrrate Limited are liable for conliscation under Section 111(ml of the

Customs Act. 1962?

25.1 The present Show Cause Notice also proposes for the conltscadon of the imported

goods valued at Rs.9,15,35,653/- under tJ.e provisions of Sections 111(m) of the

Customs Act, 1962.

25.2 As discussed in paras supra, the noticee has imported the impugned goods by

wrongly availing the benefit of Sr. No. 381 of Notilication No.50/20l7-Customs dated

30.06.2017 as amended (by payng NIL BCD) instead of paying Customs Duty at the
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rate of 5% BCD and 1O% SWS and by way of adopdng this modus in respect of impugned

goods, they had got cleared goods valued at Rs. 9,15,35,653/- from ICD Tumb without

paying Customs Duty at applicable rate. Thus M/s. Waaree Renewable Private Lirnited

has deliberately and knowingly indulged in suppression of facts in respect of their

imported goods and has wilfully and wrongly availed the benefit of specific entries of the

aforementioned Notifications which was not available to them, with an intent to evade

payment of Customs Duty. Section 1 1 1 (m) of tlte Customs Act, 1962 provides for

confiscation of any imported goods which do not correspond in respect of value or in

any otler particular qdth the entqz made under this Act. In this case, the importer has

resorted to wrong availment of benefrt of the specific entry of the Notifrcation as

mentioned above in the Bills of Entry liled by them with an intention to avoid Customs

Duty liability that would have otherwise accrued to them. Thus, provisions of Section

111(m) of ttle Customs Act, 1962 would come into picture. I thus frnd that wilful and

wrong availment of the benefit of the specific entry of the aforementioned Notifrcation by

M/s. Waaree Renewable Private Limited has rendered the impugned goods liable for

confiscation under Sections 111(m) of the Customs Act, 1962. I, therefore, hold the

goods valued at Rs,9,15,35,653/- [Rupees Nlae Crore, Fiftee! Lakh' Thlrty-Five

Thousand, Six Hua&ed a[d Ftfty Three only] liable to confiscation under the

provisions of Sections 111(m) ibid. Further, the aforementioned goods are not physically

available for confiscation, and in such cases, redemption fine is imposable in light of

the judgment in the case of M/s. Vlsteon Automotlve Systcms Iadla Ltd. reported

at 2O18 (OO9l GSTL 0142 (Mad) wherela tbe Hoa'ble Hlgh Court of Madras has

observed as under:

The penalty d.irected against the importer under Section 112 and the fine
payable under Section 725 operate in tuo dtfferent fields. The fine under
Section 125 is in lieu of conjiscation of the goods. TLrc pagment of fine
follotoed up bg pagment of dutg and other charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting
confiscated. Bg subjecting the goods to pdAment of dutg and other
charges, the improper and inegtlar importation is sought to be
regularised, tuhereas, bg subjecting the goods to pagment of fine under
sub-section (1) of Section 125, the good.s are saued from getting
confiscated. Hence, the auailabilitu of the qoods is not necessaru for
imoosinq the redemotion fine. The oDC nLno uords of Section 125.

out the point clearlu. The oower to impose red.emption fine sprinqs from

la bili o oods tso . The redemption
fine is tn fact to auoid such consequences flouting from Section 1 11 onlg.
Hence, the pagment of redemption fine saues the goods from getting
confiscated. Hence, their phusical auailabilitu does not haue aruJ
siqnificance for imposition of redemption fine under Section 125 of the
Act. We accordinglg ansuter question No. (iii).

of the Act. When once oouter of authoisation for confiscation of aoods
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25.3 Hon'ble High Court of Gujarat by relying on this judgment, in the case of

Synergy Fertichem Ltd. Vs. Unloa of Iadla, reported,7n 2O2O 133) G.S.T.L. 513

(GuJ.), has held interalia as under:-

aa

174. ...... In the aforesaid contert, u)e maA refer to and relg upon a deci.sion of the
Madras High Court in the case of M/s. Visteon Automotiue SAstem.s u. The Customs,
Excbe & Seruice Tax Appellate Tibunal, C.M.A. No. 2857 of 2O11, decided on llth
Aurys| 2017 [2.9J-E_19.) S.SJJ-A2 (Mad.)], uLrcrein the follouing has been obserued in
Para-23;

'23. The penaltA directed against the importer under Section 112 and
the fine pagable under Section 125 operate in hao different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The pagment of fi.ne

follou.ted up bA pagment of dutg and other clnrges leuioble, as per sub-section
(2) of Section 125, fetches relief for the goods from getting confiscated' Bg
subjecting the goods to paAment of dutA and otLrcr cLnrges, tlTe improper and
irregalar importation is sougltl to be regularbed, whereas, bg subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the good.s are
saued from getting confiscated. Hence, the auailabilitg of the goods is not

necessary for imposing the redemption fine. The opening u.tords of Section 125,

"Wheneuer confiscation of any goods is authorised bg this Act....", bings out
the point clearlg. The poluer to impose redemption fne springs from the

authoisation of confiscation of goods prouided for under Section 1 7 1 of the Act
When once pouter of authoisation for onfiscation of goods gets traced to the

soid. Section 1 1 1 of the Act, ue are of the optnion tlnt the physical auailabilitg
of goods is not so much releuant. The redemption fine is in fact to auoid such

consequences flouing ftom Section I 1 1 onlg. Hence, the payment of redemption

fine saues the goods from getting anfiscated. Hence, tleir phgsical auailabilitg
does not lnue ang significance for imposition of redemption fine under Section

125 of the Act. We accordinglg anstuer question No. (iii)."

175. We u:ould tike to Jollout the dlctum as laid dount bg the Madras High

Court in Para-2?, rcfened to aboae,'

25.4 The Importer, M/s. Waatee Renewables Private Limited, has contended that the

impugned goods are not liable for confiscation under Section 111(m) of the Customs

Act, 1962, on the grounds that ttrey had correctly declared the description of the goods

and the corresponding HSN code in Form IGCR-I as well as in the Bill of Entry. The

Importer further contended that the incorrect notification number mentioned in the Bill

of Entry was merely a procedural lapse, and that the imported goods were exempt from

duty. The Importer has also relied on a judicia.l decision to support their contention. In

this regard, I frnd that as discussed in the preceding paragraphs, it is clear that the

importer was fully aware that tlley were not eligible to avail the benefit of Customs

Notification No. 50/2017-Cus dated 30.06.2017, as amended (Sr. No. 381). Despite this,

they willfully availed the full exemption from Basic Customs Duty (BCD) by importing

"Cell Ribbon," "Bus Bar Ribbon," and "Ribbon" under the guise of "Flat Copper Wire."

Furthermore, it is pertinent to note that the misuse of the said Notifrcation would not

have come to light had the departmental officers not initiated an investigation into the

matter. M/s. Waaree Renewables Private Limited suppressed material facts by mis-
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declaring that the imported "Cell Ribbon," "Bus Bar Ribbon," and "Ribbon" were exempt

from customs duty, which clearly establishes mens rea on the part of the Importer to

evade payment of Customs Duty. As elaborated earlier, Section 111(m) of the Customs

Act, 1962, is applicable in tJris case, as M/s. Waaree Renewables Private Limited

wrongfully availed tJ:e benefit of Sr. No. 381 of Notification No. 5O/2O17-Cus dated

30.06.2077, as amended, which was not available to them, with intent to evade the

customs duty otherwise payable. In view of the foregoing, I find that the contentions

raised by M/s. Waaree Renewables Private Lirnited are devoid of legal merit, and the

judicial precedent relied upon by tJ:em is not applicable to the facts and circumstances

of the present case.

26. lllhether M/s. Waaree Renewables Private Limited is liable for oenaltv under

The Show Cause Notice proposes penalty under the provisions of Section Il4A of

the Customs Act, 1962 on the noticee. The Penalty under Section 1l4A can be imposed

only if the Duty demanded under Section 28 ibid by alleging wilful mis-statement or

suppression of facts etc. is confrrmed/determined under Section 28(4) of the Customs Act,

1962. As discussed in tJre foregoing paras, M/s. Waaree Renewables Private Limited has

deliberately and knowingly indulged in suppression of facts in respect of their imported

product and has wilfully and wrongly availed the benefit of specific entry of Notification

No.50/2017-Customs dated 30.O6.2017 (Sr.No.381 of said Notifrcation) as amended (by

paying NIL BCD) which was not available to them with an intention to avoid the Customs

Duty liability that would have otherwise accrued to them. I have already held that the

differential Customs Duty of Rs. 59,40,664l- (Rupees Flfty illae Lakh, Forty

Tbousaad, Six Hundred and Slxty-Four OEly) is to be demanded and recovered from

M/s. Waaree Renewables Private Limited under the provisions of Section 28(4) of the

Customs Act, 1962. As tJ:e provision of imposition of penalty under Section 114A ibid is

directly linked to Section 28(4) ibid, I frnd that penalty under Section I 14A of the Customs

Act, 1962 is to be imposed upon M/s. Waaree Renewables Private Limited.

27, Whether M/s. Waaree Renewables Pri te Llmlted ls liable for penaltv under

Sectloa 112 ofthe Customs Act 1962t

I frnd that frftJl proviso to Section I l4A stipulates that "where any penalty has been

levied under this section, no penalty shall be levied under Section 112 or Section 114."

Thus, I am inclined to hold that the penalty under Section fl4A ibid has already been

imposed upon the noticee, simultaneously the penalty under Section 112 of the Customs

Act, 1962, is not imposable in terms of the frfth proviso to Section ll4A ibid. in the instant
case. Hence, I refrain from imposing penalty on the importer under Section 112 of the

Customs Act, 1962.

28. \llhether M s. Waaree Renewables Priwate Limited ls liable for oeaaltv uader
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28,1 The Show Cause Notice a.lso proposes Penalty under Section 1 14AA of the Customs

Act, 1962 on M/s. Waaree Renewables Private Limited. The rmporter contended that

Section I l4AA is not applicable on the importer because tLre importer had no intention

to hide the facts or to evade the payment of custom duty. They further contended that

the penalty irnder sectron 114AA ibid can be invoked only when the person knowingly

or intentionally makes any declaration which is false or incorrect. As discussed in the

foregoing paras, it is evident that despite knowing the actual facts of the imported goods,

the noticee had knowingly and intentionally made, sigrred or used the declaration,

statements and/or documents and presented them to the Customs Authorities which

were found incorrect in as much as the exemption notification was not available to tJ:e

imported goods. Therefore, contention of the noticee does not hold water and I reject the

same. I therefore find and hold that for this act on the part of M/s. Waaree Renewables

Private Limited, they are liable for penalty in terms of the provisions of Section 114AA

of the Customs Act, 1962.

28.2 Further, I rely on the decision of Principal Bench, New Delhi in case of Principal

Commlssloner of Customs, New Delhl (tmportf Vs. Global Technologles & Research

l2023l4 Ceatax 123 (Tri. Delhl) wherein it has been held that "s[nce the importer had

made false declaration-s in the Bill of Entry, penaltg tuos also correctlg imposed under

Section 1 14AA bg the original authoritg".

29 In view of my frndings in paras supra, I pass the following order:

a) I deny the benefit of Customs Notification No.50/20 f 7-Cus dated 30.06.2017
as amended (Sl. No. 381) as claimed by them for exemption from payment of
Basic Customs Duty;

b) I confrrm the Dillerential Duty amounting to Rs. 59,40,6641' (Rupees Filty
Ntne Lakh, f'orty Thousaad' Slx llundred and Si<ty-Four Oaly), as

discussed above in foregoing paras for wrong availment of exemption

notifrcation no.5O/2O17-Cus dated 30.06.2017 (Sr. No. 381) as detailed in
Annexure-A 1 & A2 to the Notice with resPect to the impugned goods imported

through ICD, Tumb, Customs, Ahmedabad and order recovery of the same

from M/s. Waaree Renewables R^. Ltd. (Formerly known as Cesare Bonetti

India Pw. Ltd. and presently known as M/s SGP Industrial Infrastructure
Private Limited), Unit No. 2b, Survey No. 267, NH-8, Near Reliance petrol

pump, Nandigram Village, Umbergaon, Valsad-3961O5 under Section 28(41 of

the Customs Act, 1962.

cf I order to recover the interest on the aforesaid demand of Duty confirmed at

29 (b) above as applicable in terms of Section 28AA of the Customs Act, 7962;

dl I hold the goods imported during the period under consideration va-lued at Rs.

9,15,35,653/- (Rupees Nlne Crore, Flfteea Lakh, Thirty-Flve Thousand,

Six Huadred and Fllty Three oalyl liable to confiscation under the

provisions of Section I I l(m) of the Customs Act, 1962. However, as the goods

are not physically available for confiscation, I impose redemption fine of Rs'
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5O,O0,OOO/- (Rupees Fifty Lakh only) in lieu of confiscation under Section 125

of the Customs Act, 1962;

e) I impose a penalty of Rs. 59,40,664l- (Rupees Ftfty Ntne Lakh' Forty
Thousand, Slx Hundred and Slxty-Four Only) on M/s' Waaree Renewables

R/t. Ltd. (Formerly known as Cesare Bonetti India Pvt. Ltd. and presently
known as M/s SGP Industrial Infrastructure Private Limited) plus penalty

equal to the applicable interest under Section 28AA of the Customs Act, 1962

payable on the Duty demanded and confrrmed at 29 (bl above under SecLion

1 14A of the Customs Act, 1962. However, in view of the frrst and second

proviso to Section I 14A of the Customs Act, 1962, if the amount of Customs

Duty confirmed and interest thereon is paid within a period of thirty days from
the date of the communication of this Order, the penalty shall be twenty flve

percent of the Duty, subject to the condition that the alnount of such reduced
penalty is also paid within the said period of thirty days;

f) I refrain from imposing any penalty on M/s. Waatee Renewables R/t. Ltd.
(Formerly known as Cesare Bonetti lndia R't. Ltd. and presently known as

M/s SGP Industrial Infrastructure Private Limited) under Section 112 of the
Customs Act, 7962;

g| I impose a penalty of Rs 5,O0,000/- (Rs Five Lakh only) on M/s. Waaree

Renewables h/t. Ltd. (Formerly known as Cesare Bonetti India P!t. Ltd. and
presently known as M/s SGP Industrial Infrastructure Private Limited) under
Section 114AA of the Customs Act, 1962.

30. This order is issued without prejudice to any other action that may be taken under

t]le provisions of the Customs Act, 1962 and rules/regulations framed thereunder or

any other law for the time being in force in the Republic of India.

31. The Show Cause Notice VIII/ 10-49/Commr./O&'AI 2023-24 dated 25'06.2024 is

disposed off in above terms.

xol+jo'
o (Shlv Kumar Sharma)

Principa.l Commissioner,
Customs, Ahmedabad

DrN- 2024117
F.No. VIII/ 10-4 Date:20.11.2024

To
M/s. Waaree Reaewables R/t. Ltd. (Formerly known as Cesare Botretti India Rrt.
Ltd.l, (Ptesently Known as M/S SGP Industrlal Infrastructure Prlvate Limlted)'
Unlt No. 2b, Suruey no. 267, NII-8,
Nr. Reliance Petrol Pump, Naadigram vlllage'
Umbergaoa, Valsad-396 1O5
Copv to:

(1) The Chief Commissioner of Customs, Gujarat,Customs Zone, Ahmedabad.
(2) The Additiona.l Director General, DRI, MZU. t M trn-" tr.--i )
(3) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
(4) The Deputy Commissioner of Customs, ICD Ttrmb
(5) The Superintendent of Customs(Systems) in PDF format for uploading on the

website of Customs Comrnissionerate, Ahmedabad.
(6)Guard File.

c ("
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