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M/s. c-lniochips Private Ltd, 1O0 Vo EOU, 303, Parishram Building,

M ithakhali Six Road, Navrangpura, AHMEDABAD - 380006, (hereinafter

rclcrrcd Lo as "c-infochips"/ "lmporter" for the sake of brevity) are engaged irl

import of "plant and machinery, raw materials, components, spares anrl

consumablcs frcc of import / Customs Duq/. The Joint Development

Commissioner, O/o the Development Commissioner, KASEZ, Gandhidham

I'r:rcl issuccl LOP for the EOU to thc Importer vide LOP No.

l<t\StrZ I IOO"I,EOU lll I 1l3l2OO4-O5 dated O6. 12.2OO4.

2. Whereas, an audit had been undcrtaken by the Audit team , lndian Alrdit

arrd Accounts Dcpartment, Ahmedabad , on the subject matter of "Monitoring oI

trC)U tt SEZ by thc Devclopment Commissioner" under Specific Compliar-rce

Arrclit (SSCA) at Customs, EPC, Paldi covcring period from 20I7- I8( January,

20 l8 to 20 I9-2O . During the course of audit, it was observed vidc Para, which

reerd s as:

"IIM No. SSCA/Monitoring EOU&SEZ/2O2O-21 ddted 37.72.2O2O -

ill/ s. e-irrfochips, 303, Paishram Building, Mithakhali SiLt Road, Naurangpula,
t\lnttedabad - holcling LOP No. KASDZ/ 1)O%EOU/ N/ 1 13/ 2004-05, dated
6.12.2004 issued by the Jt. Deuelopment Commissioner, O/o the Deuelopment
Corrrrn issiorrer, KASEZ, Gandhidham, uide letter KASEZ/ lOO%DOU/ll/52/01-
02/ uol.ll-3387, dated. 21.06.2019, has giuen claification regardttg import of
capilal goods under paroNo.6.Ol (d) ofFTP20l5-20, asunder:

t\s per pr:tra of APPENDIX- 6E (FORM OF LEGAL AGRE|MENT FOR
EOU/ LH'1'P/ STP/ BPD, the unit has been permitted to import/ indigenously plant
an.d nachinery, raLU mateials , componenrs, spares and consumttbles free of
inrport / Central Dxcise duty as per the details giuen at ANNDXURE -l:

l;rorn the aboue para, it is clear that the permission from the DeueLopment
Corrtnissioner's (D.C.) office is required for import/ indigenouslg purchase of Plant
cutcl lV[ttclt rcry under Para 6.01(d) of FTP 2015-2O.

Ilettce, EOUs are required to talce pennission frorn the Deuelopntent
Cotnrn[ssioner's office for import/ indigenous purchase of Capital Goocls tLtheneuer
reqttired. Hou.teuer, afler attestatiort of list in LUT, tLLey mag import/ procure Copital
Cr:ods ott self -ceftification basis.

Drrtirtg tlrc test clrcclc of records, it utas noticed that the importer had filed for
procutenlett.l certificate uide intimotion Nos.128/2017-18 dated 05.02.2018,
129/ 17 18 tlated 05.02.2O18, 327/ 17-18 dated 28.02.2O18, 413/ 17 18 dateci
16.03.2018, 462/ 17-18 dated 23.03.2018, 504/)7-18 dated 27 03.2018,
84/18-19 doted 16.04.2018 and 94/17-18 dated O2.02.2O18 for impoft of
EPAC Pouer Supplg Slotted Plates CTH 7606779O, Aluminium Plate -
UDU Unit/ UDU Unit uith Battery CTH 7606119O, Sheet Metal Coaer UDU
CTH 82O57OOO and 3,d Ege Cam V4 Unit CTH 85299090 hauirtg
r\.s.sr:s.so lrlr: VahLe ol Rs.7,81,54,587/- and dutg forgone o.f Rs.2,39,41,145/-
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. The Proarement Certificate uas issued by Assistant/ Dg. Commissioner,
Custom Diuision, Paldi, Ahmedabad andintimation u)as sent to the
Supeintendent of Customs, MEPZ-SEZ, Tambaram, Chennai. On ueiJication of
the Procurement Certificate Goods and the CTH uas not shottrt in AwLexure-l o.f
Legal Agreement issued by Deuelopment ComnissiorLer, KASEZ. As per ctboue
said prouision thot the unit has been pennitted to import goods as per giuen
details in Annexure -I of LUT, howeuer, these goods trere not mentioned in
Annentre -1. This has resulted in irregular issuance of Procurement Ceftificate
hauing assessable ualue of Rs.7B 154587/ - and duty forgone of Rs.23941 1 45/ -

3. Whereas, it appears that 100% EOU schcmc is formulatcd by thc

Government of India and as detailed in Chapter 6 of Foreign Trade Policy 2015-

2O2O and Hand Book of Procedures 2O|5-2O2O regarding operations ol 10001,

EOU, wherein it appears that for proper operations of 1OO% EOU, Ccntral Board

of lndirect Taxation (CBIC) has issued Notification No. 521 2OO3- Customs datcd

31.03.2003 for Customs duty frce procurement of goods, manufacturc and

clearances etc. with following conditions:

(1 ) The importer has been outhoised by the Deuelopment Commissioner to
establish the unit for the purposes specified in clauses (a) to (e) of the opening
paragraph of this N otification;

(2) The unit carries out the manufacture, production, poclcaging or job-tuorlc or
seruice in Customs bond and subject to such other condition as tnolJ be speciJied
by the Deputy Commissioner of Customs or Assistant Cotnmissioner of Custorrts
or Deputg Commissioner of Central Excise or Assistant Commissioner of Central
lixcise, as the case may be, (hereinafier refen'ed os the soid offcer) in this behalf;

(3) The unit exeattes a bond in such form and for such sunt and uith such
authorttA, as maA be specified by the said officer, binding himself,

(a) to bing the soid goods into the unit or and use thent for the specifted
purpose mentioned in clauses (a) to (e) in the opening paragraph of this
Notifcation;
(b) to maintain proper occount of the receipt, storage and utilizatiott of the
goods;
(c) to dispose of the goods or seruices, the arlicles produced, manufactured,
processed and packaged in the unit I or the waste, scrap and refiutanls
arising out of such production, manufacture, processing or packaging irt the
manner as prouided in the Export and Import Policg and in this Notiftcatiott.

4. Whereas the permission of the Development Commissioncr, is require d for

the import/ indigenous purchasc of Plant and Machinery/ ra."r' matcrials as pcr

the proviso made under Para 6.01(d) of FTP - 2O15-2O. As pcr thc said provisr>,

it is mandatory for the EOU, u,ho should first take the necesslrry pcrmission of

the Development Commissioner, and attestation of the list in LU't, prior lo import

or procurement of raw materials /capital goods by thc EOU.

4.1 As per provision contained in Para 6.O1(d) of FTP, 2O1,5-2O, M/s c-

lnfochips, is permitted to import goods as pcr details mentioned in Anncxuri:-

I of the Legal Agreement hled with the Devclopment Commissioner, I(ASEZ.
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.+.2 Whcrcas, it appcars that, in terms o[ Condition No.3 of the said

n"otificarion No. 52/2003-Customs dated 31.03.2003, EOUs are requircd lo

furnish/ execute a B- 17 Bond (General Surety/ Security) as notihed vide

Notification No. 6/98-CE(NT) dated 02.03.1998 which is revised and updatcd

rvith relcrcrrcc to CSTIN, as per pre sent FTP provisions ernd Notification No.

52/2003-Custorns datcd 31.03.2003 vide Notification No. 01/201U-CE (NT)

rlatcd 05. 12.2O18. This is an all-purpose Bond for operations of EOU including

clut1, lree import or procurement of imported goods as specificd in Annexurc-l

to thc said Notification, Excisc dut5, free domestic procurcmcnt, provisional

arrsicssmcD L, e xporL without payment of duty, movement of goods for job work

zrnd rctunr, Lcmporary clearances etc. lt is observed that accordingly, M/s. e-

Inf.rchips Pvt. Ltd, had executed B-17 Bond amounting to Rs. 2,51,2O,9O8/-

bc{bre thc then jurisdictional Assistant Commissioner of Ce ntral Excise, Div-

Vt, Ahmcdabad - South, vide their letter dated 28.12.2017 and the same was

acr:eptcd orr 08.0i.201i1. Another Bond of Rs.1,98,62,388/- was accepted by

llrc De pLrt), Commissioncr, Customs Division, Paldi, Ahmcdabad, vide F.No.

VII I /48- 1 I 0/Cus/ Paldi I cinto I T I 17- 18 on 13.04.20 18.

-l .3 Furthcr, as pe r Board's Circular No. 50/20 1S-Customs dated

06 12.2O 18, thc \vork relaled to EOUs werc to be handlcd by Customs Office,

irr r,vhosc jr-rriscliction Lhe unit falls. In the instant case, the said unit - M/s e-

Inlochips had submitted letters regarding procurement and movement oI

imported goods (as per sr. no. 3 of Annexure-B of the Shor.r, Cause Notice) to

thc Assistant/ Deputy Commissioner, Customs, Division Paldi, Ahmedabad

t.rrrcl accorciir-rgly, based on the said intimations "Procurement Certificates"

r,r,cre issuccl by thc jurisdicl-ional Deputy Commissioner.

4.4 Whcrcas, it is observcd that M/s c-lnfochips, on the strength of the

procurcmcn L ccrtificates (as mentioned in table below) obtained from the

jurisdictional Customs authorities, had imported goods viz. EPAC Powcr

Srrppl_y Slottcd Plates, Aluminium Plate - UDU Unit/ UDU Unit with Battery,

Sl'rt:ct McLal Covcr UDU and 3.d Eye Cam V4 Unit falling under CTHs

7€;06119O, 82057OO0 and 85299090, respectively, valued at Rs.

7,a1,54,587 l -, without payment of duty to the tune of Rs. 2,39,41,1451.

l,'urther, orr rcccipt of thc imported goods in accordancc to Procuremcnt

Ccrtificatcs thcy had submittcd letters ol intimation along rvith documents viz.

Iikc calculation sheet, prolorma invoice ctc. The details as pcr the procurcment

ce rLificatcs obtained by the Importer are as under:

oI sws a_'

12+r%)/
Qty
(i.,
units)

Value
{in Rs.)

BCD @(7.s
%llro%
(in Rs.)

(in
IGST
tii l8o/o
Rs.)

DutvTotal
(in Rs.)

lDescription
, Goods
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7001.,

(in Rs.)
Epac
Supply
plates

Power
slotted

t200 I 7 1983 t2499 387 33348 46631

I t7 14'4 18'l(:37

3808201 5904808

113728 161880

Steel
Cover UDC

Metal 9000 58630s 58631 5863

3,d
Unit

Eve Can V4 1000 19060064 1906006 19060 I

Aluminium Plate -
UDU Unit and
UDU Unit with
Battery
3.1
Unit

Eye Can V4

3000 583667 43775 4378

500 9669639 966964 96696

F]PAC
Supply
Plates

Power
Slotted

1000 146204 10966 1097 24449

?r,l

Unit
Eye Can V4 1000 19368669 1936867 193687

Unit
Eve Can V4 1 500 285680s2 2856805 85704

5,78,4 r 3Total 7,81,54,587 77,92,9L3

193 1994 2995654

40551

3669860 60004 l4

567 r901 861rl:+ l0

53,74,665 2,39,4t,r45

Horvever, on the basis of Bills of Entries tiled by the importcr, the de scription

of goods, their values and total customs duty leviable/ applicablc are as givcn

below:

1

IGST
(in Rs.)

@)18.,1 Total
(in Rs.)

Dr-r tv

Aluminium
Plare - UDU
Unit and UDU
U nit
Batte

rvith

5825642

1, ,62 ,33 ,s60 2,84.48,780

5. Whereas, it appears from the documents viz. LOP, LOA, l,UT,

Procurement certilicates , Invoice s, etc. that the said unit -M / s. c-lnlochips

imported the goods as per Procurement Certificates which were not mentioncd

in the Annexure -I of the Legal Agrecment (LUT) issucd lor thc goods

permitted to be imported. Since the procurement certificatcs empowers thc

importer to import the raw materials Duty free, which were also donc

Dcscription oI
Goods

Qty.
(i.,
unrts

Va-lu e
(in Rs.)

BCD @(7.5
%)lto"t,
(in Rs.)

SWS
l2+1%Jl
looh
Rs.)

Qt

(in

Epac Power
Supply slottcd

latcs

t200

773184 L2989 1-299 337 45

5 80 500 58050 580s 115984

7785867

163263

3s96423

4118 6

3,d Eye Can
V4 Unit

1 000
19177656 287 6649 287 665 4021,554

114699

2012130

2893s

3000

s886s3 44149 4415

743912
3.t trye Can
V4 Unit

500
9598142 1,439721

EPAC Powcr
Supply
Slotted Plates

1000

148500 1113 8 tt74
3.d Eye Can
V4 Unit

1000
L9457656 4080210 7 290183

9943384
3.d Eye Can
V4 Unit

I 500
28246933 3743402 374340

Total 7,79,77,225 L,17,O4,7 45 t7,to,475
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accorclir)gl,\' r,idc IJills of Entrv, this resultcd in irregular availmcnt of Dutl
lorgonc to the tunc of Rs.2,84,48,7801-.

6. W}.rcreas, ers pcr Appcndix -6E of Appendices (as per Para - 6.O2(a).

6.(13(a)r.rncl Cr.1 1 (a) of HBP - "Lcsal Asrccment" , thc said unit - M/s e-

lnfochips, as pcr Para -2, had accepted the terms and conditions vide their

Ictter da[cd 23.O5.2017 at the time of executing LUT with the DC/ Designated

Officcr, 'uvherein as per another condition quoted at para -3 of the said

Appcndix-6E, thc said unit had been permitted to import / purchase goods as

pcr dclails given at Annexurc-I. Further , as per agreement mentioncd at Para

(r. t I (a) of HBP, the unit has to submit quarterly and annual report in

,,\ r.r ncxurc III and Annexure -lV, rcspectivcly, wherein Annual report shall bc

duly ccrtilied by a Chartercd Accountant/ Cost Accountant. In the instanl

casc, it appears that the said unit - M/s. e-lnfochips failed to submit the said

rc'ports rvith jurisdictional Assistant/ Dcputy Commissioner of Customs, EPC,

D ir,- I)al<1i. Ahmcdabad.

7. It is obscrvcd that as per condition made under Para 6.06 (c)(i) of HBP,

thc pcriod of utilisation of goods , including Capital Goods , shall be co-

tcrrnir.r r-rs u'ith thc validity of the LOP. It is found that the said unit - M/s. c-

Inft,lchips hzrd nol- submittcd the data or quarterly or annual report in respect

o[ utilisa[ion ol thc importcd goods in manufacture of their finished goods.

8. Whcreas, it is furthcr observed that the said unit had not submitted

Bills of tlntry ( as listcd in Annexure A of the Show Cause Notice) at the timc

ol submission of intimation letters to the jurisdictional Asstt/ Dy.

Cornmissioner, CusLoms, Division Paldi, regarding receipt of imported goods.

Thc said Bill o[ Entrics were obtained from the Development Commissioner,

MDPZ SEZ, Tambaram, Chennai, vide email dated 19.05.2023 and

25.O5.2023.

Legal Provisions of Customs Act, 1962:-
Section 743. Pouter to allow import or export on executlon of bonds in
certo.in cases. -

(1) Were this Act or ang other law requires angthing to be done before a person
cctn. ittpotl or export any goods or clear ang goods from the control of officers of
cusforrs and the ]/Assisfant Commissioner of Customs or Deputg Comrnissioner
of Cttstontsl is satisfed thot hauing regard to the circumstances of the case, suclt
th[ttg cannot be done before such import, export or clearance utithout detriment to
tlLcLt person, the I lAssistant Commissioner of Customs or Deputtl Commissioner of
Cusforns/ ntog, r'tottuithstonding anAthing contained in this Act or such other latu,
grant leaue for such impoft, export or cleare.nce on the person executing a bond irt
such cltnount, u.'ith stLch suretA or secuity and subject to such condittons as
the 1 lAssistant Cornmissiorter of Customs or Deputg Commissioner of Customsl
approues, for the doing of that thing uithin such time afier the import, export or
clearcutce es rnall be specified in the bond.
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(2) If the thing is done u.tithin the time specified in the bond, thet [Assistant
Commissioner of Customs or Deputg Commissioner of Customsl shall cartcel the
bond as discharged in full and shall, on demand, deliuer it, so cancelled, to the
person u-tho has executed or uho is entitled to receiue it; and in such a case that
person shall not be liable to any penaltg prouided in this Act or, as the case moA
be, in such other lana for the contrauention of the prouisions thereof relating to the
doing of thot thing.
(3) If the thing is not done u-tithin the time specified in the bond, the I /Assistanf
Commissioner of Customs or Deputy Commissioner of Custontsl shall, utithout
prejudice to anA other action that mag be token under this Act or any other lau.t for
the time being in force, be entitled to proceed upon the bond itt accordonce with
la u,,.

Sectton 7 71. Confiscation oJ lmproperlg imported goods, etc. -
(o) ang goods exempted, subject to any condition, from duty or any prohibttiorL in
respect of the import thereof under this Act or any other lou for the tirne beirtg in

force, in respect of uhich tLe condition is not obserued unless tlte non-obseruance
of the condition tuas sanctioned by the proper officer;

SEC?ION 7 72. Penaltg Jor improper importation of goods, etc.-

Ang person, -

(a) uho, in relation to ang goods, does or omits to do ang act ruhich act or omtsston
tuould render such goods liable to confiscation under secti-: ; ! i, or abets the
doing or omission of such ant act, or

(b) utho acquires possession of or is in ang uag concented in carrying, rernouinq,
depositing, harbouring, keeping, concealing, selling or purchosirtg, or in anty other
moruter dealing utith ang goods which he knows or has reason to belieue are lioble
to cotTfiscation under :;t:criot;, i 1 1 , shall be liable, -
(i) in the case of goods irL respect of uthich ang prohibition is in force under this Act
or any other lau for the time being in force, to a penoltg 1 [not e-rceedir"Lg the ualue
of the goods or fiue thousand rupeesl, uthicheuer is the greater;
z f(ii) in the case of dutiable goods, other than prohibited goods, subject to the
prouisions of S9l1]9!t ll1A, to a penalty not exceeding ten per cent. of the dutg
sought to be euaded or fiue thousand tupees, uhicheuer is higher :

Provid.ed. that where such duty as determined under sub-section (8) of :- ,

2 | and the interest pogable thereon under st:tltort ?,5rrj1 is paid tuithin tltitly dags
from the date of communication of the order of ttte proper officer detennining such
duty, the omount of penaltg liable to be paid bg such person urtder this section
shall be tuentg-fiue per cent. of the penaltg so determitrcd;l
3 [(iii) in the case of goods in respect of u,,hich the ualue stated itt the entnl tnade
under this Act or in the case of baggoge, in the declaration made ttnder ;.,',:1:, i1
-l (in etther case hereafter in this section iefened to as the declared ualue) is
higher than the ualue thereof, to a penaltA a [not exceeding tlrc difference bettueen
the declared ualue and the ualue thereof or fiue thousand nLpeesl, uhicheuer is
the greater;l
(iu) in the cose of goods falling both under clauses (i) ond (iii), to o penalt31 s hlot
exceeding tLrc ualue of the goods or the difference between the declared ualue and
the ualue thereof or fiue thousand rupeesl, u-thicheuer is the highest;
(u) in the case of goods falling both under clauses (ii) and (iii), to a penaltg 6 [not
exceedbtg the duty sought to be euaded on such goods or the difference between
the declared ualue and the ualue thereof or fiue thousand rutpeesl, tthicheuer is
the highest.l

Lesal orovisions of Customs llmnort ofGoods at Concessional Rate ofDutv)
Rules 20t7-
Rule8. Recovery of d.utg ln certain case. -
t ftl)lThe itnporter uho has auailed the benefi.t of an exemption notiJicatiort shcLll
use the goods imported in accordance tuith the conditions mentioned in the
concented exemption notification or take action by re-export or clearantce of
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lltlutilized or defectiue qoods under ntle 7 and in tLLe euent of any failure, the
DeputA Contmissioner of Customs or, as the case maA be, Assistant Commissioner
of CustorrLs hauing jurisdiction ouer tLte premises uhere the imported goods shall
be put to use for manufacture of goods or for rendering output seruice shall take
ctction bL1 inuoking the Bond to initidte the recouery proceedings of the amount
equal to tlrc difference betueen the duty leuiable on such goods but for the
exernption and that alreadA paid, if anA, at the time of importation, along uith
interest, at the rate fixed bg notification issued under sectieit 18,+A of the Act, for
the period starting from the date of importation of the goods on uhich the
exemTstion LUas ouailed and ending uith the date of actuol pagment of the entire
(lnLOLULt of the difference of dutg that he is liable to pay.
: [(2)Notluithstanding anything specirted in these rules in relation to remoual and
processing of imported goods for job uork, the importer shall be responsible for
ensuing that the said goods are used in accordance uith the purposes prouided
in the exemption notification and in the euent of failure to do so, the Jurisdictional
Deputg Commissioner of Customs, or, as the case mag be, the Assistnnt
Conunissioner of Customs hauing juisdiction ouer the premises uhere the
imported goods shall be put to use for manufacture of goods or for rendeing output
seruice, slnll take action under these rules, without prejudice to ang other action
uhich may be taken under the Act, rules or regalations made thereunder or under
co'ty other lau for the time being in force.l

9. [n view of the factual position and evidences brought forth in the

iorcgoing paragraphs, the impugned imported goods i.e. EPAC Pou'er Supply

Slorrcd Plated, Aluminium Plate - UDU Unit/ UDU Unit with Battery, Sheet

N4ctal Covcr UDU and 3.d Eye Cam V4 Unit declared CTH/HSN as 76061190,

82057000 and 85299090 is not included in the Annexure - I of the LUT

executed before the Development Commissioner. Thereby the Importer was

not eligible for Duty free import of the said goods classifred/ declared CTH as

7606l l9O, 82057000 and 85299090. Therefore, the Duty forgone on such

imports have been wrongly taken and the said unit - M/s. e-lnfochips, is liable

to pay the Customs Duty forgone, as mentioned in the table below:

18200
u nits

7 ,79,71,225

1O. M/s. e-lnfochips have subscribed to a declaration as to the truthfulness

of the contents of the Bill of Entries, in terms of Section a6$l of the Customs

AcL, 1962, in respect of the Bill of Entries. As per Section 1 1 1 (o) of the Customs

AcL, 1962, ang goods exempted, subject to ang condition, from duty or ang

prohibition in respect of the import thereof under this Act or ang other laut for
the time being in force, in respect of uthich the condition is not obserued unless

the non-obseruance of the condition uas sanctioned bg the proper officer under
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(Amount in
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(") (b) (c) (d) (e) (0

1 ,t 1 ,O4,7 45 tt,to,475 r,62,s3,s60 2,84,44,780
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Customs AcL, 1962, are liable for confiscation under the said Section. Further,

with the introduction of self-assessment and consequent amendments to

section 17, since April, 201 1, it is the responsibility of the Importer to correctly

classify, determine and pay the Duty applicable in respect of the imported

goods. M/s. e-lnfochips, have thus violated the provisions of Section a6$l ot

the Customs Act, 1962.In view of the above , it appears that M/s. e-lnfochips

have rendered the goods valued at Rs. 7 ,79 ,7 7 ,225/ - covercd undcr the said

Bills of Entry, liable for confiscation under Section I 1 1(o) ol thc Customs Act,

1962, in as much as they mentioned the CTH/HSN which arc not in

accordance to Annexure -I of LUT, to avail the beneht of Notification No.

52 I 2OO3 - Customs, dated 3 1.O3.2 OO3, 59 I 20 17 -Customs, dated 3O. 06. 20 1 7

and the Cus[oms (Import of Goods at concessional rate of Dut1,) Rulcs, 20 17

and to evade payment of due amount of Customs Duty.

11. Whereas, it appears that M/s e-lnfochips have indulged thcmselves, in

wrongly declaring the products not included in the [,UT undcr CTH s

7606l l9O, 82057000 and 85299O90, rcspectively. Thus claiming thc benefit

of Duty forgone by them @7.5%l lOVo I l5o/o has thereby rcndered thc goods

liable for confiscation in terms of Section 1 1 1(o) of the Customs Act, 1962, in

respect of the self assessed Bill of Entries (as per Annexurc -A o[ thc Shou,

Cause Notice).

12. It further appears that the B-17 Bonds bearing F.No. IV/01 lDiv-VllB-
I7/e-infochipslCGST 12017 - 18 dated 08.01.2018 was exccutcd and ercccpted

by the Assistant Commissioner, CGST, Div-VI, Ahmedabad South and F.No.

VIII/48-110/Cus/PaldilernfolT I 17-18 dated 13.O4.2018 was accepted by the

Deputy Commissioner, Customs Division, Paldi, Ahmcdabacl, while

Procurement Certificates were obtaine d from the jurisdictional Asstt/ Dy.

Commissioner, Customs, Division Paldi, Ahmedabad. While obtaining the said

Certificates and intimating the receipt of imported goods, the said unit failed

to submit the documents viz. LOP, LOA, LUT, B/Es', Quartcrly and Annual

rcports, etc. as such, therefore the jurisdictional Customs, Division Paldi was

unable to initiate action. The said Unit- M/s e-lnfochips u,hcn communicated

about the Audit Objection vide Division's letter F. No. Vlll/48-
500/ Cus/Paldi/SSC-Audit I 2O2O-2 I dated 09.02.2O2 1, informed vidc their
letter dated10.O3.2O2l that they will pay up the Duty forgone amount plus

interest in respect of the imported goods EPAC Power Supply Slottcd Plates,

Sheet Metal Cover UDU, Aluminium plate UDU CTH- 76061190,82057000.

However, the Noticee after a lapse of 30-34 months of import of rau, m:rtcrials

that EPAC Power Supply Slotted Plated, Aluminium Plate - UDU Unit/ UDU

Unit with Battery, Sheet Metal Cover UDU and 3.dEye Cam V4 Unit falling
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Lurdcr C'l'Hs 7606119O,82057000 and 85299090, respectively informed vide

tlrcir lcLl-cr datecl I0.05.2021, that the said items are already therc in the list
of permitted items of raw material under Letter of Agreement; thal however,

in somc cases the nomenclature of the item names have changed due to

diliercnt commercial names used amongst various different regions; that the

cnd usc oi said items are same in manufacturing of the export products.

Hou'ever, it is also found that they have not submitted any supporting

documcrrts in the matter along with their aforementioned submissions.

13. Whereas , it is observed that as the said unit - M/s e-lnfochips, did not

compll. l'ith an-\' of the conditions mentioned at Para -6.O2la) , 6.03(a) and

(>. I 1(a) oi HBP, he ncc, it was not possible for the Customs, to ascertain the

cvzrsion ol'the CusLoms Duty, which was wrongiy forgone. It is found that the

jurisdiction officc ol Customs came to know of the said contravention onll'

erftcr thc Audit objection was raised vide HM No. SSCA/Monitoring

EOU &,5 EZ/2 02 O -2 7 dated. 3 1. 1 2. 2O2O by the Sr. Audit O ffi cerl C RA-V(SSCA)

arnd IcLLcr No. CRAi FN-SSCA Monitoring EOU SEZ l2O2O-21 datcd

05.03.202 1 o[ the Deputy Director, Indian Audit & Accounts Department,

Office of thc Principal Director of Audit (Central), Audit Bhavan, Ahmedabad.

14. It appears that M/s e-lnfochips have indulged themselves in wrongly

clcclaring the products not included in the LUT under CTHs 7606 1190 and

85299090, respcctively, thereby claiming Duty free import and thereby

rcndering thc goods liable lor confiscation in terms of Section 111 (o) of the

Customs Act, 1962, in respect of the self assessed Bill of Entry (as per

Annexurc-A of thc Show Cause Notice).

15. I.-o r these zLcts of omission and commission, M/s. c-lnfochips appears

to be liable to penalty under Section 112(a) of the Customs Act, 1962 in as

much as they have rendered the goods liabie for conflscation under Section

I I 1(o) of the Customs Act, 1962 and they have intentionzrlly made and used

f:rlse and incorrcct declaration / statements/ documents to evade paymcnt of

lcgitimatc Customs dutics as discussed in the preceding paras.

16. As narratccl in above paras, it appears that M/s e-lnfochips have

indulgcd themse lves in wilful mis-declaration of the items i.e. "EPAC Por.'",er

Supply Slotted Plates, Aluminium Plate - UDU Unit/ UDU Unit with Battery,

Sheet Mctal Covcr UDU and 3.d Eye Cam V4 Unit" declared as falling under

CTHs 76O6119O,82O5700O and 85299090 claiming duty foregone rale of

7 .5o I 1O'N' I 15% Duty and thereby rendered themselves liable for penalty

underScction I12 of the Customs Act, 1962 for wrongly declaring the chapter
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head not included in the Annexure - I of the LUT of their raw material EPAC

Power Supply Slotted Plates, Aluminium Plate - UDU Unit/ UDU Unit with

Battery, Sheet Metal Cover UDU and 3'd Eye Cam V4 Unit.

L7. ln view of the above facts, it appears that M/s. e-lnfochips had wrongly

availed the beneht of Concessional rate of Duty under Notihcation No.

52l2OO3 read with the Customs (lmport of Goods at Concessional Rate of

Duty) Rules, 2Ol7 for their items i.e. "EPAC Power Supply Slotted Plates,

Aluminium Plate - UDU Unit/ UDU Unit with Battery, Sheet Metal Covcr UDU

and 3'd Eye Cam V4 Unit" declared as lalling under CTHs 76061190,

82057000 and 85299O90 not included in the Annexure - I of thc LUT claiming

Duty foregone rate of 7.5'%/loyoll5% duty with an intent to evade paymcnt

of appropriate Customs Duty on these products at the timc of their imporL.

By their act of wilful wrong declaration, thcy appear to havc contravenccl thc

following provisions of the Customs Act, I 962.

18. As pcr Section a6 (a\ d the Customs Act, 1962, the Importer has to

make truc declaration with regard to the contents of the Bill of Entry. Howcvcr,

M/s. e-lnfochips, wilfully declared CTH not included in their Annexurc - I o[

their LUT for their raw material i.e. "EPAC Power Supply Slotted Platcs,

Aluminium Plate - UDU Unit/ UDU Unit with Battery, Sheet Metal Covcr UDU

and 3.d Eye Cam V4 Unit" falling under CTHs 76061190, 82057O00 and

U5299090 claiming duty foregone rate of 7.5%llO%115% duty, in the Bill of

Dntry dctails as per Annexure-A (of the Show Cause Notice) involving valuc of

Rs.7,79,7 1,225/- and therefore Duty to the tune of Rs. 2,84,48,780/- is liablc

to be recovered from them under tire provisions of Notification No. 52/2003-

Customs read with Section 143 of the Customs Act, 1962 and Rule 8 of the

Customs (lmport of Goods at Concessional Rate of Duty) Rule s, 2O 17.

SHOW CAUSE NOTICE:

19, For the aforementioned reasons, M/s. e-lnfochips Pvt. Ltd. (100 '2,

EOU) 303, Parishram Building, Mithakhali Six Road, Navrangpura,

Ahmedabad was issued a Show Cause Notice vide F.No. Vlll/ 10-61 / EPC-

Paldi/O&A/HQl2023-24 dated 08.09.223 wherein they were callcd upon to

show cause to The Additional Commissioner of Customs, as to why:-
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(a) lmportcd goods "DPAC Power Supply Slotted Plates, Aluminum Plate -
UDU Unit/ UDU Unit with Battery, Sheet Metal Cover UDU and 3'd Eye Cam

V4 Unit" valued at Rs, 7,79,71,225/- involving total Customs Duty of Rs.

2,a4,4a,7aol- imported by M/s. e-lnfochips Pvt. Ltd. (as mentioned in

Arrncxure-A (attachcd to the Show Cause Notice) should not be held liable to

confiscation under Section 111 (o) of the Customs Act, 1962;

(b) Duty ol Rs.2,84,48,780 l- (Rupees Two Crores Eighty Four Lakhs

F,:rrty Eight Thousand Seven Hundred and Eighty only) (as mcntioned

rrr Annexrrrc-A (atLaclrcd to this Show Cause Notice) should not be demandccl

rurrrl recovcrcd from Lhcm under the provisions of Notification No.52/2OO3-

Customs read with Section 143 of the Customs Act, 1962 and the

Crrstoms (Import of Goods at Concessional Rate of Duty) Rules, 2O17;

((:) Interest ?rI an appropriatc rate as applicable on the Cllstorns Duty cvaded

irs rncnLioncd in (b) abovc, should not be recovered from thcm undcr the

pr-Lrvisions ol Notification No.52/2OO3-Customs read vrith Section 143 of
the Customs Act, 1962 and the Customs (Import of Goods at

Concessional Rate of Duty) Rules,2017;

(rl) Penalty should not be imposed upon them under Section 112 (a) & (b)

of the Customs Act, 1962;

(c) Condition of B-17 Bond should not be enforced to recover thc abovc

li:rlrilitics.

SUBMISSION:

2O. In responsc to the the Show Cause Notice dated 08.09.2023, M/s e-

In iochips Pvt. Ltd, presented a submission on 07 .12.2023. The main

contentions of M/s c-lnforchips is as under:

2O.1. That Il-rc1, 51o not agree with allegations levelled in impugned SCN and

thr:,r, submittcd that tl-rey are 100o/ EOU constituted undcr the provisions as

laid dorvn in Chapter 6 of Foreign Trade Policy (hereinafter referred to as FTP)

ri:ad with Hand o[ Book of Procedures to Foreign Trade Policy (hercinafter

rclcrred lo:rs HBP to FTP).
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2O,2, They would like to draw attention to Para. 6.01 of FTP which providcs

for Export and Import of Goods by EOU, the relevant sub- paras. oI said Para

6.01 are reproduced hereunder for the ease ofyour relercnce:

(i) An EOU / EHI'P/ SI-P/ BTP Unit mag import and / or procure, front DTA Or bonded ruorehouscs
in DTA / intemational exhibition held in Indiq, all tApes of goods, includittg capitaL goocls, rt:quirecl

for its actiuities, proutded theg are not prohibited items ofimport in the ITC (l lS) subject lo cotTdrtlons
giuen qt para (i) & (m) below. Ang pennission requtred for import under anll other lanu shall be

appticoble. Units shall also be permitted to impori goods including capital goods required for
approued actiuitV, free of cost or on loan / leo.se frotn cltents. Import of capital goods toll be on a
self-certtfcatiotr basis. Goods imported bA o urut shall be with actual user condiliort arrcL sltcLtl be

utilized for export production.

(ii) The inports and/ or procurement from bonded warehouse m D'I'A or frotn itltenlaliotal
exhibitior-t held in India shall be without pqgment of dutg oJ Customs levktble thereon under tl'Le

First Schedule to the Customs Tariff Act, 1975 and additional duty, if any, leuiable there-on uncler
Section 3(1), 3(3) and 3(5) oJ the said Customs Tarllf Act. Such imports and/ or procttrernenls .sholl
be made withoul palJment of integrated tax and contpensotion cess leuiable thereort urtder seclir.ttt
3(7) and. 3(9) of the Customs Taiff Act, 1975 as per notif.cation issued lty the Deparlntent of
Reuenue qnd such exemptions tuould be ouailable upto 31 .09.2021 .

(iii)The procurement of goods couered under GST from DTA utould be ot7 poutnett of ctppltcable CST
and compensatior cess. The refund of CST paid on such supply front DTA lo I|OLJ ruould b<z

auqilable to the supplier subjecl to such Condilions atTd documentations cr.s specr_/ied utrder GS'l'
ntles and trctilcations issued there under. DOUs can also procure excisable goods falling uncler
the Fourth Schedule of Central Excise Act, 1944 ftont DTA tDithout paAntent of applicable- duty of
excise.

(iu) They submit lhat EOU/ EHTP/ STP/ B'|'P units may inport/ procure front D'l'A, With or tuitlloltt
paltment of duties/ taxes as prouided at Para 6.01 (d) (i) and 6.01(d) (ii) aboue, cerlain sltrciJi<:tl
good.s for creating a central Jacility, Sofiutare EOU/ DTA units malJ use such facility for expotl of
sofiraare.

2O.3. They submit that Para. 6.05 of FTP rcad with Para. 6.O2 ot IIBP providcs

for execution of Legal Agreement (hereinaftcr referred to as LA) and that LA is an

agreement between the Government and the EOU to abidc by the policy

provisions. They submit that one of the item under LA is the list of Raw Matcrizrls

and Capital Goods pcrmitted to bc imported which arc to be r-rtilizcd for

manufacturing of trxport Products as permitted in Lettcr o[ Pcrmission. Thcy

submit that such list of Raw materials and capital goods arc illustralivc and it
doesn't necessarily mean to include all the raw material and capital goods Lhat

would be needed by the EOU. They further submit that with the technological

and sectorial industrial advancement the raw materials and capital goods

requirement also undergo change with the passage o[ timc.

2O.4. They submitted that it is alleged that they havc obtained irrcgular

Procurement certificate for following items namely:

(a) EPAC Power supply slotted plates

(b) Sheet Metal Cover UDC
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(c) 3rd trt,e Cam V4 Unit

(d) Aluminium Plate -UDC

2O.5.'l'hev submitted that all of the above items are alrcady therein thc list of

permrltecl itcms oI raw material under Letter of Agreement howcver in some case

thc nomenclature of the item name have changed due to different commercial

namcs uscd amongst various different region. They add that the end use of said

itcms arc same in rnanufacturing of the export products.

2O.6. 'l'hcy also submitted the comparison of the name of abovc items as pcr

pe "rnitLed list ol' itcms as per LA and thc name vide r.r,hich the ProcuremcnL

ccltilicates I'rad bccn issued to them for said items:

S Nartx: as pcr
No. list o[

1>cr-rnittcrl itcnr
rrs pcr I-l\

l)o\\'cr SLlpply
Slotted Dt']AC

Name ars per
l)rocuremcnt
Ccrtificatc

Usage o[ the Product in Manufacturing l)rocess

l'he EPAC porver supply board is used in A'fC (Aclvancc

Traffic Controller) which is deployed at crossroads as pn rt
of intelligent traffic system in US

The sheet metal cover and alunrinium platcs are used for
3"r eve Cam 4 units which is standalonc DVll bcing uscd
for recording capabilities through our built in SD card. lt
is the bcst fleet management systcm to ollservc J our
driver's behaviour, reduce accidcnt costs. It, givcs vorr
unmatched a$fareness of what's happeiring r,vith lour
vehiclcs and drivcrs at all times rn US rnarkct

inclosrrrr:s &

l,lnclosrrrr:s &
l)ar ts

S

3l

Camera
l\4 od u lc

3rdEye Can
V4 Unit

2O.7. Thev submit that the items allowed to procure duty free appcnded to LA is

mcrcly to scc that no items of raw materials or capital goods \ ''hich are not lo bc

uscd l-or the export of goods manufactured by the EOU should be permitted.

Thr:y thus, submit that even in case if some of the items of raw materials and

capital goods procured by EOU which are not part of the list of permitted items

of procuremcnt as per LA but required for manufacture o[ cxport of goods thcn

thc samc should also be allowed.

20.8. The1, submitted that there is no time limit provided for addition in list of

raq' matcrials or capi[al goods i.e. permitted item of procurement for duty frcc

import of goods and the same can be amended from time to timc to incorporate

Lhc additional rcquirements.

2O.9. They submitted that there is no such condition in the LA where it is
provided that thc activity of procurement of raw materials or capital goods

prcccdes thc addition to the list of permitted items for procurcment by EOU.

l'hcv also submit that once the new raw material and/or capital goods are
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incorporated in the LA then it is conclusive evidence that the samc is Lo be uscd

for the manufacture of export goods and any procurement ol such goods that

may have happened prior to amendment in LA should be ratified with the

amendment to LA.

2O.1O. They submitted that as far as the item "3rd Eye Cam V4 unit" is

concerned the same have been added into LA vide their application dated

28.O3.2O1a. Noticees submit that as regard said item the only lapse that could

be attached to the account of noticees is that said goods had been procured

prior to addition of said item in LA.

20.11. They rely on the principle - "Substantive benefit should not be

taken away due to mere procedural lapses". Noticecs submit that said princrplc

is evolved with the rudimentary idea that when there are trivial lapse s then

because of that trivial lapses the Substantive benefit which olherwise is

allowable shouldn't be deprived off.

2O.L2. They place reliance on the decrsion of Apex Court in the casc of

Commissioner of C. Ex. New Delhi Vs. Hari Chand Shri Gopal [20I0 (260)

E.L.T. 3 (S.C.)], wherein the Hon'ble Supreme Court has occasioned to deal the

doctrinc of substantial compliance. The relevant extract of the dccision is

reproduced hereunder:

Substant{al compliance meons "octual comp\iance in respect lo the subslanrc<t e-sser ial tct <:very

reasonable objectiue of the statute" atTd the courl shouLd detennine whether tlle statute has been

fotlowed sulfcientlg so os lo carry out the interLt of the statute and accomphsh the reasonable
objectiues for uhich it uas passed. Fiscql statute generally seeks to preserue the need to complA
strictLA uith regulatory requirements that are important, especially uhen a portA seeks the bertefls
of ant exemption clause that are imporlont. Substantial compliance of an enaclmenl is insi.sler.l,

uthere mandatory and directory requirements are lumped together, for tn sucl t a case, if natulalonl
requirements are complied uith, it uill be proper to salJ that the etl,tctntett ltcts be-t:rt .sub.slarr lially
complied Luith notutthstanding the non- compliance of directory requirentenls. ln cases ruhe.re-

substantial compliance has been fourtd, there has been actual compliance willt tlte stcttute, albeil
procedural[g faulty. The doctine of substantial compliance seeks lo preserue lhe rrced to contply
stictl!.1 luilh the conditiotts or requirentents thot are intpotlottt lo itluoke a lex or dulu exetnpliotl
anrd to forgive non-contpliance for either Lotinlpotlanl ond tanTgential re,quire,trtctnts or requiret\c.nls
tltal are so confusutgLy or incorreclly tuittetT thot on eontesl eJlort ot corrtltliotrct) sloukl be
accepled. The tesl for detennining the applicabilily ofthe substantial cotnpliotce cloctrine hos b<lc:tr

the subject of amynad of cases and quite ofien, the citicaL quesliotr lct be exatrurtc(I is Lllletlrcr llrc
requirements relate to the "substance" or "essence" of the statute, y so, slncl adheretrce lo llnse
requirements is a precondition to giue elfect to that doclrine. On the other hqrcl, ifthe requirerrretis
are proceduraL or directory in thal they are not of the "essence" of the tling to be done but are giuett
uith a uieut to the orderlg conducl of business, theg mag be futftled by subslantial, if trot stict
complia nce."
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, in ligh t of the above submissions, there is a differe nce in substantive and

proccdural provisions stipulated in legislations and mere procedural infraction

oirnnoL rcsult into denial of substantive benefit granted under the statute and

l'rcnce, they submit that assuming but without admitting the fact that the

zrclclition oi items of raw material is required to be done in LA from time to timc,

cvcn thcn the same is mcrely a procedural requirement and substantive bencfit

ol dulv should not bc denied to them. They submit that the procedure to add the

iLcms o[ raw matcrials and capital goods arc on self-declaration basis and docs

lrr>t rcquirc any approval from BOA. They further submit that it is undisputr:d

lact that all sucl-r alleged as irregularly imported goods have been utilizcd for

manufacture and they submit that procedure has been prescribed to facilitatc

v<:rification of substantive requirement. As long as a fundamental requirement

is ri'rct othcr proccrlural deviation can be condoned. They also refer and rel5r orr

clccision in casc of Mangalore Chemicals and Fertilizcrs Limited v. Deputv

Cornmissioner- I991 (8) TMI 83- (SC) wherein it was held that procedural

inl-racllon of Notification, Circular etc. are to be condoned if exports havc already

tal<en plarcc and thc lan, is settled no$, that substantive bcnefit could not bc

rlt:r.ricd [or proccdural lapsc.

22. Thcy also prcscrit several case laws in their favour of rhcir contention.

23. Noticccs would like draw your kind attention to similar issue in Re Cipla

I.imited - 2013 (9) TMI 996 - Government of India wherein the rebate claim of

rlr-rty paid on exportcd goods pcrtaining to 2 central excise invoiccs wils

rlislrllorvccl since thc applicant failed to submit duplicate copy of the invoice. The

(loven-rmcnt notcs that thc exporL of duty paid goods is not disputcd by thc

lJcpartmcrlt in this case. As per para 8.3 of Part I of Chapter 8 of CBE&C Excisc

Manual of supplcmentary instructions one of the documcnts required to bc

cnclosccl r,vith rebert-c claim is invoicc issued under Rule ll of Central Oxcise

24, Thev submit that therc is no condition in Notification No. 52/2003- CUs.

date d 31.03.2003 as amended from time to time, which requires for mentioning

of cach final product in the LOP. The exemption of duty free procuremcnt of the

ir-rputs is allowcd to "an EOU" and there is no requirement in the Notifications

above thaL the DOU shall get the prior permission of the Development

Cornmissioner. The5r submit that they had followed entirc process of the

N<;tilicati<>u s. Thus, therc is no violation of any condition of exemption

notification. To sr-rpport this contention, they refer and rely on the decision of

Chandigarh Tribunal in the case of Dendyal Magaswargiya sahakari Soot Frini

l-tcl. Vs.CCE, I(olhapur cited as 20 14-TIOL- I S27-CESTAT, Mum, wherein it has

bccn helcl that accrued vestcd right cannot be taken away mercly because therc

is er delav in issuing the letter of permission by the Development Commissioner.
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They also refer and rely on the decision oI Chandigarh Tribunal in the case of

Commissioner of C.Ex., Thane-l Vs. Global Wool Alliance P. Ltd. reported in

2Ol2 (27 8l ELT 249 (Tri. Mum.) and Commissioner of Cus. &C. EX., Guntur Vs.

Vijaya Shrimp Farms Ltd. reported in 2Ol4 (300) ELT 564 (Tri. Bang.) and Arjun

Industries Ltd. Vs. Commissioner of Central Excie, Jaipur reportcd in 20OS (183)

ELT 446 (Tri. Del.) to say that duty free import of capital goods and inputs

allowed in terms of EOUs Scheme and whey validity of Letter o[ Permission (LOP)

was extended by export promoting authorities namely, Assistant Developmcnt

Commissioner, Noida, Revenue authorities also requircd to grant permission to

appellant for harmonious functioning of EOU Schemc and cluty demand in

respect of imported machinery not sustainable.

25. They submit that duty can be demanded in impugned case when therc is

any violation of the Condition of Exemption Notification under which goods havc

been procured duty free i.e. Notification No. 52/2003-Cus. de,tcd 31.03.2003.

They submit that it is abundantiy clear that there is no violation ol an1. 1v[ 11-,"

condition of Notilication No. 52/2003-CUs. dated 31.03.2003 and hcnce no duty

can be demanded for alleged irregular procurement ol goods.

26. They submit that without prejudice to whatever submrtted hereinabove

the alleged demand of duty is time barred. They rcler to Slcction 28 ol thc

Customs Act, 1962 which rcads as under:

Section 28, Recouery of duttes not leuied or not paid or short-leuted or shorl-pald or
erroneously refunded.-

(1) Where ana dutA has not been leuied or not paid or short-leuted or short-patd or eroneously
relunded, or anV interest paAab[e has not been paid, part-pad or erroneouSly refutded, for ang
reasorL other than the reasons of colluston or arty tuilful mis-str;tenlall or suTrTrressiorr of facls, =

(a) the proper olf.cer shall, tuithin tLUo gears front the releuont date, serue tlottce on, the person
chargeabLe uith the dutA or interest uhich has nol been so leuied or paid or u,{tich has been shorl-
leuied or short-paid or to uthom the refund has enoneouslg been nade, recluiring hirn to shoru cause
why he should not paA the amount specifed in the notice:

Prowded. that before issuing notice, the proper off.cer shall hold pre- notice corLsullcttton Luitlt
the person chargeable u.)tth dutA or interest in SUch manner os may be prescibed;

(b) the person chargeable uith the duty or interest, may paA before seruice of notice under clause
(a) on the basis oJ -

(t) his otan ascertaitTment of such dutg: or

(ii) the dutA ascerXtined bA the proper officer, the amount of dutg along uith the interest payable
thereon under section 28AA or the amount ofinterest which has not been so paid or part-paid.

Prouided that the proper offcer shall not serue such shora cause notice, where l.he antouttl
inuolued is less lhan rupees one hundred.
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DxplotLctiott l.-lror the purposes of this section, releuant date means,-

(rt) irt a case wlrcre dutA is not leuied or not patd or shot-leuied or shorl- paid, or interest Is not
clrtrge,cl, tle date ort tuhiclt the proper offi.cer makes an order for the clearance of goods:

(b)irr a case ruhere dutg is prouisionally assessed under section 18, the date of adjrstment ofduly
afier the final assessmenl thereof or re- assessment, as the case maA be;

(c) in e case LL)here dutA oo interest has been erroneouslg refunded, the date oJ refund;

(l ) irL arry other case, the date of payment of dutA or interest.

I Dn4 :lt asis sLt pptied.., l

27. Bascd on abov(', they submit that subject demand of duty is barred by

limitation as allcgcd demand of duty pcrtains to period from 05-Feb-2018 to 16-

Apr-2018 for u,hich the timc limit to dcmand the duty under Section 28 of thc

Customs AcL, 1.962 has already lapsed.

28. They submit that they had procured all the inputs on the strength of

Procurcmcnt cel'Lificates and all the procurement of their inputs are in the

knor,r,ledge of the Departmcnt. To support their contentions, they refer and rely

on the dccision of Moser Baer India Ltd. vs. CC reported in 2O15 (3251 ELT 236

(SC) and CCE, Vs. Emcure Pharmaceuticals Ltd. reported rn 2Ol4 (307) ELT 180

('lri). They also refer and rely on the decision of the Apex Court in the case of

tsluc Star Ltd. reported in 2015 (318) ELT 11 (SC).

29. They submit that the questions of any suppression or non-disclosure of

an1, materiai fact on the part of them don't arise and by anv imaginary stretching

of mind also it was not possible for them to do so.

30. Thev submit that without prejudice to the submissions in the foregoing

paragraphs, it is submitted that on perusal of the facts of thc Case it is amply

clcar that appellants had never submitted incorrect material or false documents

to thc department. The Department had aiways been in possession of all the

factual details, documents and in knowledge of all material facts and there has

nothing thz,rt had been concealed from them and hence no penalty is imposable

on the appcllants under Section 112 (a) & (b) of the Customs Act, 1962.

31. Thelr submit that without prejudice to the submissions in the foregoing

paragraphs, it is submitted that the case involves interpretations of the

provisions ol the Customs Act, 1962, Customs Tariff Act, 1975 and Central

Excise Act. As already submitted, they acted in bonafide beiief. It has been held

bv the Hon'blc Customs, Excise & Service Tax Appellate Tribunal in a large
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number of cases that no penalty is imposable in cases involving intcrprctation

of the statutory provisions, Some of these Cases are as under:

32. ln view of the foregoing, they prayed:

32.1. to set aside the impugned SCN issued vide F. No. VIll/ 10-6 1 / EPC-

Paldi/ O&A/ HQ I 2O2s-24 dated 08.09.2023:

32.2, to set aside the order for Confiscation under Section 111 (o) of the Customs

Act, 1962;

32.3. to set aside the demand of duty of Rs.2,84,48,780/ - (Rupccs Tu,o Crorcs

Eighty Four Lakhs Forty Eight Thousand Seven Hundred and Eighty only) undcr

thc provisions of Notification No.52/ 2003- Customs read with Section 143 of

the Customs Act, 1962 and fhe Customs (lmport of Goods at Concessional RaLe

of Duty) Rules, 2017:

32.3. to set aside the demand of Interest under the provisions of Notification

No.52 / 2003-Customs read with Section i43 of the Customs Act, \962 and thc

Customs (lmport of Goods at Concessional Ratc of Duty) Rulcs,2017:

32.4. to set aside the demand for Penalty under Section 112 (a) & (b) of thc

Customs Act, 1962;

32.5. to set aside the order for cnforccmcnt of B- 17 Bond

33. They also requested for the opportunity to be heard beforc the matter is
decided.

PERSONAL HEARING:-

34. Personal hearings were granted to the Noticee on 14.O3.2024. Howeve r,

the Noticee vide their letter dated 12.O3.2O24requestcd for adjournment ol thc

date of personal hearing by atleast a week.

35. As requested by the Noticee, another personal hearing was givcn to thcm

on 19.O3.2024. The Noticee, through their Authorised Representativc appcarcd

for personal hearing on 19.O3.2024. The authorised representative stated that

the apparent discrepancy pointed out in the Show Cause Notice is due to

gcneric name of the items. In annexure to the LUT, generic names of the

equipment were used instead of the specific names i.e. "Power Supply Slottcd

Plates" instead of "EPAC power Supply''; "Camera Module" instead of "3"r
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livcCam V4 Unit"; "Enclosure and Parts" instead of "Sheet Mctal Core UDC"

arnd "Alurninium Platc UDC". There was no intention on part of the Noticee to

cv;rcle dtrLrcs by s,ay of mis-declaration on their parts.

DISCUSSIN AND FINDINGS:-

36. I find that in Lhc instanl matter the issue before me is to decidc whethcr

(:r) Cloods Importcd by M/s E-lnfochips Pvt. Ltd i.e. "trPAC Pou,er Suppll,

Slottcd Platcs, Aluminum Plate - UDU Unit/ UDU Unit with Battery, SheeL

Mt:tal Cover UDU and 3 Eye Cam V4 Unit" valued at Rs. 7,79,7\,2251-

in',,olving total CLrstoms Duty of Rs. 2,84,48,7aO1- should be held liable to

confiscation under Section 111 (o) of the Customs Act, 1962;

{lr) Duty oi Rs.2,84,44,7aO1- (Rupees Two Crores Eighty Four Lakhs

F'orty Eight Thousand Seven Hundred and Eighty only) should be

clt:rnzrnde<l and recovcrcd from them under the provisions of Notification

No.52/2oo3-Customs read with Section 143 of the Customs Act, 1962

and the Customs (Import of Goods at Concessional Rate of Duty) Rules,

20L7;

(c) Interest at zrn appropriate rate as applicable on the Customs Duty evaded

as mcntionccl in (b) abovc, should be rccovered from thcm undcr the

1>r-ovisior-rs ol Notification No.52/2oo3-Customs read with Section 143 of
the Customs Act, 1962 an,d, the Customs (Import of Goods at

Concessional Rate of Duty) Rules, 2O17;

(rl) Penalty should bc imposed upon thcm under Section 112 (a) & (b) of the

Customs Act, 1962;

(c) Condition of B-17 Bond should be enforced to rccover thc above

liabilities.

37. I fir-rd that an audit had bcen undertaken by thc Indiar-r Audit and Accounts

Dcpartmcnt, Ahmedabad , on the subject matter of "Monitoring of trOU & StrZ

bv the Dcvclopment Commissioner" under Specific Compliance Audit (SSCA) at

Crrstoms, ICI']C, Paldi covering period from 2017-18( January, 2018 to 2O19-2O

. Durring thc course of audit, it was observed vide Para, which reads as:

Page 20 of 32



*HM No. SSCA/Nlonitoring EOU&SEZ/2O2O-21 ddted 37.72.2O2O -

M/s. e-infochips, 3O3, Paishram Building, Mithakhali Six Road, Naurangpura,

Ahmedabad - holding LOP No. KASEZ/ 1 0)o/oEOU/ N/ 1 13/ 2004-05, dated

6.12.2004 issued bg the Jt. Deuelopment Comtnissioner, O/o the Deueloprnent

Commissioner, KASEZ, Gandhidham, uide letter KASEZ/ 100(/oEOU/ II/ 52/ 01-

02/uol.Il-3387, dated. 21.O6.2O19, has giuen claification regarding import of
capital goods under para No.6.01 (d) of FTP 2015-20 as under

As per para of APPENDN- 6E (FORM OF LEGAL ACREDMDNT FOR

EOU/ EHTP/ SfP/ BIvT), the unit has been permitted to import/ indigenously pla nt

and mochinery, rau.t mateials , components, spares and consumables free of
import / Central Excise dutg as per the details giuen at ANNEXURE -l:

From tLrc aboue para, it is clear thot the pennission from the Deueloprnent

Commissioner's (D.C.) office is required for import/ indigenously purchase of l)lant

and Machinery under Pora 6.O1(d) of FTP 2015-2O.

Hence, EOUs are required to take permission from the Deueloptnent

Commissioner's office for import/ indigenous purchase of Capital. Goods u.theneuer

required. Hotaeuer, afi.er attestation of list in LUT, theg may import/ procure Capital

Goods on self -certification basis.

Duing the test check of records, it u-tas noticed thot the importer had filed for
procurement certifi.cate uide intimation Nos. 128/2017-18 dated 05.02.2018,

129/ 17-18 dated 05.02.2018, 327/ 17-18 dated 28.02.2018, 413/ I7-l B date.d

16.03.2018, 462/17-18 dated 23.03.2018, 504/ 17-18 doted 27.03.2018,

84/ 18-19 dated 16.04.2018 and 94/ 17-18 dated 02.02.2018 for import of
EPAC Power Supplg Slotted Plates CTH 7606119O, Aluminium Plate -
UDU Unit/ UDU Unit uith Battery CTH 7606119O, Sheet Metal Couer UDU

CTH 82O57OOO and 3d Dge Cam V4 Unit CTH 85299O9O hauitrg

Assessable Value of Rs. 7,81,54,587/- and dutA forgone of Rs.2,39,41,145/-

. The Procurement Certificate u.)as issued by Assistant/ Dg. Commissioner,

Custom Diuision, Paldi, Ahmedabad and intimation u)as set-Lt to the

Supeintendent of Customs, MEPZ-SEZ, Tombaram, Chennai. On ueif-cation of
the Procurement Certificate it is obserued that Goods and the CT'LI tuas not

shown in AnnexureJ of Legal Agreement issued by Deuelopment Comntissioner,

KASDZ. As per aboue said prouision that the unit hos been pennittecl to irnport

goods as per giuen details in Annexure -l of LUT, houLeuer, these goods were

not mentioned in Annexure -1. This hos resulted in iregular issuance of
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ProcurenTetlt CerTif"cate hauing assessable ualue of Rs.78154587/ - and dutg

lorgone of Rs.23941 145/ - ... . . . .'

38. I find that 100% EOU scheme is formulated by the Government of Indizr

and as detailed in Chapter 6 of Foreign Trade Policy 2OI5-2O2O and Hand Book

ol Proccdures 2O15-2O2O regarding operations of 10O% EOU. For proper

opcrations o[ 10O(% EOU, Central Board of Indirect Taxation (CBIC) has issued

Norilicalion No. 52/2OO3- Customs datcd 31.03.2003 for Customs dut1, frcc

procurcmcnt oI goods, manufacture and clearances etc. with followinq

conditions:

(l ) l'he itnporter has been authorised by the Deuelopment Commissioner to

establish the unit for the purposes specified in clauses (a) to (e) of the opening

paragraph of this N otiJicatton;

(2) T'he urit carnes out the manufacture, production, packaging or job-tuork or

seruice irr Cusfoms bond and subject to such other condition as maA be specified

lttl tlLe Deputy Corntrtissioner of Customs or Assistanf Commissioner of Customs

or Depttt4 Cornnri-ssioner of Central Excise or Assistant Cornrnissioner of Central

/i.rcise, n.s Lhe case may be, (hereinafter referred as the said offtcer) in this behalf:

(3) The unit executes a bond in such form and for such sum and with such

authority, cts maA be specif.ed bg the said officer, binding himself,

(a) to bing the said goods into the unit or and use them for the specified

purpose mentioned in clauses (a) to (e) in the opening paragraph of tltis
N ot.i.fication;

(b) to maintain proper account of tLte receipt, storage and utilization of the

goods;

(c) to dispose of the goods or seruices, tte articles produced, manufactured,

proc'essed and packaged in the unit I or the u)aste, scrap and remnants

ais tg out of such production, manufacture, processing or packaging in the

tnonller as prouided in the Export and Import Policg and in this Notification.

39. I iincl that thc permission of the Development Commissioner, is required

for lhc im port/ indigenous purchasc of Plant and Machinery/ raw matcrials as

pcr the proviso made under Para 6.01(d) of FTP - 2Ol5-2O. As per the said

proviso, it rs mandatory for the EOU, who should first take the necessary

pcrmission of thc Development Commissioner, and attestalion of thc list in LUT,

prior lo import or procurement of raw matcrials /capital goods by the EOU.

PaEe 22 of 32



40. I find that as per provision contained in Para 6.01(d) of FTP, 2Ol5-2O,

M/s e-lnfochips was permitted to import goods as per details mentioncd in

Annexure-l of the Legal Agreement filed with the Developmcnt Commissioner,

KASEZ.

41. I lind that in terms of Condition No.3 of thc said Notilication No.

52/2003-Customs dated 31.03.2OO3, EOUs are required to furnish/cxecutc

a B- 17 Bond (General Surety/ Security) as notified vidc Notification No. 6/98-

CE(NT) dated 02.03.1998 which is revised and updated with relerence to

GSTIN, as per present FTP provisions and Notification No. 52/2003-Customs

dated 31.03.20O3 vide Notification No.01/201S-CE (NT) datcd 05.12.2018.

This is an all-purpose Bond for operations of trOU including dut-v irce import

or procurement of imported goods as specified in Annexure-l to the said

Notilication, Excise duty frce domestic procurement, provisional assessment,

export without payment of duty, moveme nt of goods for job work and return,

temporary clearanccs etc. I find that M/s. c-lnfochips Pvt. l,td, hacl exccutcd

B- 17 Bond amounting to Rs. 2,51,2O,9O8/- beforc Lhe the lr jurisdictional

Assistant Commissioner of Central Excise, Div- VI, Ahmedabad - South, vidc

their letter dated 28.12.20 1 7 and the same was accepte d on 08.0 1 .20 1 8.

Another Bond of Rs.1,98,62,388/- was acccptcd by thc Deputy

Commissioner, Customs Division, Paldi, Ahmedabad, vide F.No. VIII/4tt-

1 1 0/Cus/Paldi I einto IT I 17- I8 on 13.04.20 1 U.

42. I hnd that as per Board's Circular No. 50/201S-Customs datcd

O6.l2.2ola, the work related to EOUs were to be handled by Customs Officc,

in whose jurisdiction the unit falls. In the instant case, thc said unit - M/ s c-

Infochips had submitted letters regarding procurement and movcment of

imported goods to the Assistant/ Deputy Commissioner, Customs, Division

Paldi, Ahmedabad and accordingly, based on the said inlimations

"Procurement Ccrtihcates" were issued by thc jurisdictional Deputy

Com missioner.

43. I find that M/s e-lnfochips, on the strength of the procurcment certi[icate s

(as mentioncd in table below) obtained from the jurisdictional Customs

authorities, had imported goods viz. EPAC Power Supply Slotted Platcs,

Aluminium Plate - UDU Unit/ UDU Unit with Battery, Sheet Mctal Cover UDU

and 3,d Eye Cam V4 Unit falling under CTHs 76061190, 82057000 and

85299090, respectively, valued at Rs. 7,81,54,587/-, without payment o[ duty

to the tune of Rs. 2,39,41,1451, Further, on receipt of the imported goods in

accordance to Procurement, they had submitted letters of intimation along with

documents, calculation sheet, proforma invoice etc.
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44. I iirrd that thc details as per the procurement certificates obtained by

the Importcr arc as unclcr:

[D"*.iptn- - oI
Coocls

Qt-v.
(ir-r

ur-rits)

t200

IGST
Q.i;tav.
Rs-)

Total Dt
(in Rs.)(ir-r

; lotlcd latcs
S tccl
Covcr UDC

MclaI

Eyo Can V4 Unit

i UDU Unit and UDU
Unit with Battc

lrpirc Pou'cr Su pply

nriniunr Plartc

3,(l Iivc Can V4 Unit

-1',r D\:c Can V4 Unit
I IIc Ca r V4 Unit

scflptror'l

4663.1

r81637

r6r8u0

2995651
4055l

60004 1+
8614410

Ill)AC Po'"vcr Supply
SlottcLl Platcs

1,53,74,665 2,39,41,745

45. Howcvcr, the delails as per Bills of Entry filed by t.he importcr arc as
r-rndcr:

(i ot.rcls

of Q t-v.

(i,,
Lr nits

trpac t)orvcr Supply t 200

Total
Duty (ir.r

Rs

slot[ccl latc s

179839

718 5 867

163263

3596423

Stccl
Covcr UDC

Alr.rminium Platc -
UDU Unit and UDU
Unit u ith Battcry

IVletal 9000
s80500

1,.r lt\rc Can V4 Unit

3 ,' l'} r: Can V+ Unit
EI)AC lb\\,cr SLlpply
Slottcd Platcs
3,,r D\.c Can V4 Unit
3,'r livc Carn V-1 Unit

L
46. I lind that lrom the documents viz. LOP, LOA, LUT, Procurement

ccrtilicaLes , Invoices, ctc. it comes to fore that the said unit -M/s. c-lnfochips

importcd the goods as per Procurement Certilicates which \^'ere not mentioned

in thc Annexure -l of the Legal Agreement (LUT) issued for the goods

permittcd to be imported. Since the procurement certificates empowers the

importcr to import the raw materials Duty free, which were also done

accordinilly vide Bills of Entry (as per Annexure -A of the Show Causc Notice),

this rcsultcd in irregular availmcnt ol Duty forgonc to thc tunc of

l<s.2 ,84 ,48,7 80 I - .

47. I lind that as per Appcndix -6E of Appendices (as per Para - 6.O2(a),

6>.03(a)and 6. 1 I (a) of HBP - "Leqal Aqrecment", the said unit - M/s e-

Infochips, as per Para -2, had accepted the terms and conditions vide their

le tter dated 23.O5.2017 at the time of executing LUT with the DC/ Designated

Valuc
(in Rs.)

BCD @(7.s
Yo) I lOYo
(in Rs.)

sws (i
(2+ 7o/ol I
loy6
(in Rs.)

1 7 1983 r2899 387

9000 586305 58631 5863

33348

117144

1 000 19060064 1906006 19060 1 380820 L 5904808
4377 5 4378 t 137283000 583667

966964 193 1 994500 9669639
244491000 1,16208 10966

19368669 1936867

96696
lo97

193687 3669860
2856805 85704 567 190 12a564O52
7 7 ,92,913 5,78,413

100o
1 50o
Total 7,41,54,547

Valu c
(in Rs,)

BCD @(7.s
%llto%
(in Rs.)

(irr
IGST
(!r8"1,
Rs.)

1,73r84 1,2989

58050

33145

115984

4021554r 000 191,7 7 656 287 6649
3000

588653 44149

SWS
(2+ lokl I
(in Rs.)

t299

44t5

5805

28766s

QD

to%

114699

L43912 2072130500 9598142 ),4397 2t

28935
I 000

148500 11138 L174
2978649 291865 40802 7 0r 000 19457656

5825642

41186

7 290183

9943384
tt,Lo,475 1,62,33,550 2,84,48,780Total 7,79,71,225 I,tL,O4,745
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Officer, wherein as per another condition quoted at para 3 oi the said

Appendix-6E, the said unit had been permitted to import / purchasc goods:ts

per details given at Annexure-I. Further , as per agreement mentioncd at Para

-6. 1 1(a) of HBP, the unit has to submit quarterly and annual rcport in

Annexure -lll and Annexure -lV, respectively, wherein Annual report shall be

duly certilied by a Chartered Accountant/Cost Accountant. In thc instant

case, it appears that the said unit - M/s. e-lnfochips failed to submit the said

rcports with jurisdictional Assistant/ Deputy Commissioncr of Customs, DPC,

Div- Pa1di, Ahmedabad.

48. I frnd that as per condition made under Para 6.06 (c)(i) oi HBP, the

period of utilisation of goods , including Capital Goods , shall bc co-tcrminus

with the validity of the LOP. It is found that the said unit - M/s. c-lniochips

had not submitted the data or quarterly or annual report in respcct of

utilisation of the imported goods in manufacture of their finishcd goods.

50. Now, I proceed to discuss the contentions raised by the importcr during

the course ol adjudication process. The discussion is as under:

50.1. I find that the importer has contended that the generic spccifications

were used instead of specilic specifications. The samc is proccdural maltcr

and thus, they arc eligible for bcnefit of the instant Procurement ccrtificate

and that mere procedural infraction cannot result into denial of substantive

benefit. They submit that they had procured all the inputs on the strength of

Procurement certificates and all the procure ment of their in puts arc in thc

knowledge o[ the Department thus the questions of any supplcssion or non-

disclosure of any material fact on their part does not arise. They have also

referred various case laws to support their viewpoint.
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49. I find that the said unit did not submit Bills of trntry at Lhc timc oi

submission of intimation letters to the jurisdictional nsstt/ D1..

Commissioner, Customs, Division Paidi, regarding receipt o[ irnportcd goods.

The said Bill of Entries were obtained from the Development Commissioner,

MEPZ SDZ, Tambaram, Chennai, vide email dated 19.05.2023 and

25.O5.2023. Accordingly, a Show Cause Notice was issued to them.



5O.2. In this regard I find that when Procurement Certificate was issued to

thc importer it u.as bascd on the submission by the importer themselves. Thc

r.,rrus of giving corrcct description and particulars is on the importer and noL

l.lrc dcparuncr-rt. Thc usc of different description i.e. generic or specific or an1,

othcr, by thc importer during the course of import or during the course of

Lcgzrl Agrccment (LA) or while acquiring the Procurement Certilicates should

bt: in consonancc. Any discrepancy on their part is intentional. That the lapsc

occ:Lrrred has been accepted by the importer, but the reason for discrepancy

is ambiguous. During the course of Audit the same was pointed out to the

importer. [t u,as again pointed out in the Show Cause Notice as well. The

contcntion of the importer that the compliance is procedural and not

m:rndatory is misplaccd as it involves the element of contract (agreement).

'I'l'r us, [hc compliancc is not procedural but substantial in nature being a

nra rrcla.tory rcquirement.

50.2.1. I firrd that it has becn acccpted by the importer that thcy have

ir.r-r portcd ccrLain parts of import consignment which wcre addcd in the

r\rrrrcxurc to the Lcgal Agreemcnt at a later stage. It is evidcnt that by doing

so, lhc importcr themsclves knew that they had not followed the terms and

conditions of Legal Agrcement and imported the material r'vithout authoritv.

5O.3. In vierv of thc erbove discussion, I find that the importer is liable to pay

Cr-rstorns cluLy as the_v had imported the goods without paymcnt of duty, r,vhich

\\,as not listed in Annexure-l to the Legal Agreement '"vith Devclopment

Commissioncr, K.A.S.E.Z.. and hence not eligiblc for exemption from payment of

clutv. Thc said duty is rccoverable under thc provisions of thc Customs Act, 1962.

5O.4. In tl.ris connection, I hnd that Hon'ble Supreme Court, in the casc of M/s.
(izrncsh Mctal Processors Industries vs U.O.l. (2003 (151) 8.1..T.21 (S.C.) has

hcld that " 'l'he Notification had to be read as whole. If any of the condition lzrid

down in thc Notihcati<)n is not fulfilled, the party is not entitled to the benefit of

that notification."

5O.5. In thc case of Codrej & Boyce Mfg. Co. Ltd- Vs thc Commissioner of

Customs (Export), Mumbai, reported in 2013 (293) ELT 46, the Tribunal held as

under:-

Page 26 of 32



" Since it is lhe appellant u,ho has claimed the benelil o/ duty exenrptiotl, lhc onus

of leading evidence lo prove eligibility lo exemption lies on the qtpe llanl and rutl

on lhe llevenue. As held by lhe /1tex Court in lhe cosc of Mysore Alclol lnduslries

(1988 (36) DLT 369 (5.C.),1 "rhe burden" is on the party v,ho cloint.v cxe mptiotl. to

prove thc./trcts thol enlilled lo him lo exemplion." Sulfice to so) tltut rha uplte llutrt

fut miscrublyfailed to dischargc this onus. "

50.6. I find that the importer has also contended that even in case if some of

the items of raw materials and capital goods procurcd by EOU which are not

part of the list of permitted items of procurement as per LA but requircd for

manufacture of export of goods then the same should also bc allorvcd. I lind

that this contention is irrational as it would mcan that any type and

description of raw material could be procured based on a Lcgal Agrecmcnt.

The logic of procuring unlisted raw material or capital goods that arc requircd

for manufacture of goods by a EOU even if they are not part of pcrmitted list

is without merit and is in gross violation of the set procedure.

5O.7. I find that the importer has submited that duty can bc demandcd in

impugned case when there is any violation of the Condition of Excmption

Notification under which goods have been procured duty free i.c. Notification

No. 52/2003-Cus. dated 31.03.2003. There is no violation of any of the

condition of Notification No. 52l20O3-CUS. dated 31.03.2003 and hcnce no

duty can be demanded for allegcd irregular procurement of goods.

5O.8. I hnd that the importer on the hrst instance declared the importcd goods,

which was not listed in the Annexure-l to the Legal Agrecmcnt exccutcd u,ith the

Development Commissioner, K.A.S.E.Z.. Further, by filing intimation for thc said

goods with the Customs authority, the importer made the Department to believe

that whatever they have declared was correct and in conformity with Terms and

Conditions agreed upon by them for such procurement. I find that the importer

had imported the goods falling under C.T.H. 76061190 and 85299090 vidc

various Bills of Entry, without payment of duty, dcspite knowing it fully well that

the goods for which Procurement Certificate was obtained, \4ras not listcd in Ann-

I to the Legal Agreement. Further, by importing such goods, thc importcr has

violated condition of B-17 Bond executed with the jurisdictional Customs

authority. Further, on the basis of the said Procuremcnt Ccrtificale, Lhe importcr

also availed benelit of Noti. No. 52/2003-Cus. Dt. 31.03.2003, as amcndcd vidc

Noti. No. 59 l2Ol7 -Cws. Dt. 30.06.2017, by availing cxemption from payment of

appropriate duty on the goods procured. This resulted into wrong availment of

benefit of Notification because goods falling under 76061190, 85299090 and
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82057000 were not mentioned in the Annexure-I to the Legal Agreement dt

25.O5.2017.

5O.9. In Lhis connection, condition No. 8 of the above Agreement is relevant,

r.vhich is rc-produccd here in below :-

" 'l'|rc unil :;hqll ql:;o be subject lo the contliliotts stipulated ond rerluircd lir otailing

ar,r:tnption fion dutt' tll Custuns and Erci-te under the releyant L'uston,\' & Excise

.\'oti/ittrtiort.s trtrl unt; Cuslortts tluties / Ercise duties ancl inlerest poyohle to i leyiable

b.), llrc Governrncnt ./br./oilure to fulfil such conditions shall olso. n,ithoul prejudice to

ttn.t ollter tntlc ol recovery be recoveroble in accordance vith the ltrot'isi<ms ol

Scction 112 d the Oustoms Act, 1962 / Section II ofrhe C. Ex. Act. I911 and rules made

thercunder ontl / or.fiom any payment due to the Unit.fi'om the Government. "

50. 10. I find that it is the rcsponsibility of the importer to correctly classify,

dcLermine and pay the duty applicable in respect of the imported goods. M/s. E-

Infochips have subscribed to a declaration as to the truthfulness of the contents

ol thc Bills of Bntry in terms of Section 46(41 ol the Customs Act, 1962 and by

abovc omission and commission, they have violated provisions of Section 46(4)

also.

5O.11. The importcr has contended that Procurement Certificate was issued by

the De partment and accordingly they had filed B/E. While reading between the

lines, I find that P.C. was issued only on the basis of Intimation (Declaration)

submitted by thc Importer and the said Intimation was containing the goods

Nhich r,r,c re not allowed to import by availing the benefit of duty exe mption.

50.12. Further, any contention of the importer regarding the wrong

mention ol C.T.H. as typographical error, is also not sustainable. lt is the

importcr u,ho is liable to ensure that he scrupulously follow each and every

condrLion of the Notification, benefit of which he intends to avail.

50.13. I tind that several case laws have been cited by the importer in their

submission. Howcver, I find that the ratio of case laws cited by them in their

submissions arc not squarely applicable in this case.

50. 14. I find that the importer has contended that the Shovv Cause Notice

takcs into account the matter that is time barred under section 28 of thc

Customs Act, 1962 and submit that subject demand of duty is barred by

limitation. Howevcr, I find that the demand in the instant matter has not been

made undcr section 28 of th^e Customs Act, 1962. The demand has been made

unde r thc provisions of Notification no. 52 /2OO3-Customs read with Section 143

of thc Customs Act, 1962 and Customs (lmport of Goods at Concessional Rate
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of Duty) Rules, 2017. Thus, the contention of the importer rcgarding the demand

of duty being time barred is misplaced and lacks merit.

51. I find that the department is within right to enforcc bond as providc

under Section 143 of the Customs Act, 1962. The section is reciprocated as

under:

"Sectlon 743, Power to allout lmport or export on execution oJ bonds in
certaln cases. -
(1) Where this Act or an!! other lanu rerTti'es anything to be done before a person can impoi or
expofl ang goods or clear ang goods from the control oJ oJficers of customs atad tlrct lAssislanl
Commtssioner of Customs or DeputA Contmissioner of Customsl is sctisyted tltat hauiq regarcl lo
the circtrnstarrces of the case, such thirtg carulot be done before such intporl, expon or clearatrce
Luithout detiment to that person, the / lAssistant Commtssioner of Custorn-s or DepullJ
Commissioner of Customsl maA, notuithstanditlg arrythtng contained in this Act or sltcLt otlvr leLU,

grant leaue lor suclT imryrt, aaport or clearantce on the persot executlrlg a botrd itt suc/r flr,rou,tl,
Luith such suretg or secuity and subjecl to such conditions as tfte I lAssistatll Contmissiotler oJ
Custorns or Deputg Commissioner of Customsl approues, for the doirtg of that thing utitlirr sttclt
tirne afier lhe import, export or clearantce as ntag be specifed tn tlrc bond.
(2) If the tlirtg is done within the time specified in the bond, the 1 [Assistani Contmisstorter oJ
Cltslotns or Deputy Comrnissioner of Cttstomsl shall cancel the bond as dischargled n lull artd slwll.
ott d.e-ntattd, deliuer it, so cancelled, to the person uho has executed. or utlto is entilled to raceive it:
antd in such a case that person shall not be tiabte to anu penalty prouided. it lhis Act <>r. as lhe
case n'LalJ be, in such other lanu for the contrauention ofthe prouisions tltereof relalitrgl to the doinlt
oI that thing.
(3) If the tllittg ls not done uithin the lime spectfied tn the bond, the ] [Assistant Conrnrissrorrel o/
CustonB or Deputll Commissioner of Customsl shall, wilhout prejudice to antg other actiort tltat nrcty
be takett under this Act or ang other law Jor the ttme being in force, be entitled to proceed upon tlrc
bond itt accordattce with Lanu."

52. The Show Cause Notice has also proposcd for confiscation ol importcd

goods under Section 111(o) of the said Act. The said provision reads as undcr :-

" (o) any goods exempted, subject to cuty conclition, Ji'om tluty or ony

prohibition in respecl of the imporl thereof under lhis Acl or ony otlter luw./or

the tinrc being in.force, in respecl ofrrhich lhc Londilion is t1o( ohr'ct|cLl unles.\

the non-ohservance of the condition v'us sunclioned b),the prolter o//icar; "

53. I find that in terms of Section a6@l of the said Act, the importcr was

required to make declaration as regards the truth of contcnts of the Bill o[ Entry

submitted for assessment oI Customs duly but they have contravcncd thc

provisions of Section 46(41 in as much as they have mis-declared [he goods

imported and thereby wrongly availed benefit of exemption Notification

knowingly and intentionally to evade payment of Customs duty. Accordingly, the

importer has made willful mis-statement about the goods importcd. Thus, I find

that they have violated provisions of Section a6$l of the said Act. All thesc acts

on the part of the importer have rendcred the imported goods, covcrcd ir-r thc

Show Cause Notice, liable to confiscation under Section 1 1 1(o) ot the said Act.
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54. As Lhe impugned goods are found to be liable to confiscation under

Scclion I I 1(o), I find it necessary to consider as to whether redemption fine under

Scction 125(1) is liable to be imposed in lieu of confiscation in re spect of the

imported goods, rvhich are not physically available for confiscation. The Section

125( 1) of the said Act reads as under :-

I)5 Olttiorttrt 1xl /inc in lieu of confi.sculion.

(l1LL'ltanurar confi.tcution tl uny goods is uutltorised by this,,lct. tltc officer
ruljrulging il ntu_v. itt the une oJ ony good.t, the imporlotion or e\)ot luliotl
rlrcreof i.s pnthibited uruler thi.t Act or under any olher luw.fbr rlrc tintc lving
itt litt tt:. tutd sltull. in lhe c'u.se e[ an1, n11ro, goods. give lo llte otrner of lhe
gxtds I for', v ltt'r'c .suc'lt ov,ncr i:; nol krulrn, tlrc person./iom wlnse possc,\.tion
or t'tr.slotlt'.tutlr gtxtds hoyc bccn seized,l an option to pay in lieu ofconliscution
.stttlt littc us tltt soitl of/icct thinks./il ... "

55. In this connection, I rely on the decision in the case of Weston Components

Ltd. Vs. Commr. of Customs, New Delhi (2000 (115) E.L.T. 278 (S.C.)). In this

casc. it rvas held that:-

'' l?adcntptiou /ine imposahlc evcn olier release of gtods on axecutiotl ol hond -

i\'ltt t: fuct tltut llrc goods were released on the bond would not take awuy lhe

lxnrar of tha ('u:;tonts Authorities to levy redcmplion.linc iIsubsequent lo rclease

o/ gootls import v'ar'found not valid or that there was any other irrcgulurity

v'hic'lt t'otrld e nt illc llte cusloms authorilies lo conJiscate lhe said goods - Section

I 25 ol Cusrortt.t tlct. 1962. '

56. [n view of the ubove, I./ind thar redemption.fine under Section 125(]l is lioble to ha

inrpo,setl in lieu o/ confiscution in respect of the imported goods, which are not

physically available for confi scation.

5?. 'l'hc Noticc zrl o proposes to impose penalry on the importcr under Section

I L2(a) & (b) and Scction 114AA of the said Act.

57.1 Scction 1 I 2 of the said Act reads as under :-

I l2 I'r:trult.r /itt iltltroltct intporlolion qfgoods, elc. 
-,/lny 

person,-

fu1rho, in reldtiotl lo any goods, does or omits lo do any act which acl or omission u'ould rendcr

';trth grxxl.: liuble to c'rtnliscalion under seclion I I l, or obets thc doing or onti.r.tiott of .such ott Lrtl,

ot'

(l)wltt uttluires po.;session qfor is in any v)oy concerned in carrying, rentoving, depositing.

hurlxturing. kecping. conccaling, selling or purchct.sing, or in any other nrunncr d,:aling u itlt ont'

grxxl.s r ltit lt lrc krrnr.s or lrus rea.son to belieye orc liable to confiscuti<ttt untler set lion l 1 l . sltull

fu in tltc ttt.tc of grxttl.: in respect o/ tyhich any prohibition is in force under thi,s ,4cl or an7, 1fisy
lur lbr tlrc ttmc be ing itt.lbrce. to a penalty [not exceeding the value of thc goul.s or.five thousunLl

t u1rcas f . vltitltat'(t i.\ tlk greolct .
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(jj) in the case ofdutiable goods, other lhan prohibited goods, to a penalty' fitot erceeding thc dt 1'

soughl to be evaded on such goods or.five thousund rupeesl, vltichever is tlte gt cdor;

(iii) in the case of goods in respecl ofwhich the tulue stated in the entry mode under lhis Acl ot in
lhc case o/ baggage, in the declaration made under seclion 77 (in eitlter cose hereafier in this

scclion referred lo as the declared value) is higher than lhe value thereo/, to a penultyfnol

excecding the diflerence befween the declored wrlue ond lhe value lhereof or.five lltou.stmd

rupecsl. u,hichetter is the greoler;J

(iv) in lhe case of'goocls falling both under clauses (i) ond (iii), to a panulty [not excccditlg llle

value of lhe t:oods or the difference belv,een the decl(tred value and lhe ttalue lhercol or .five
thousand rupee.sl, t,hichever is the highest;J

A in the case ofgoods falling both under clouses (ii) and (iii), to a penolty[not excaeding thc dttrl'

sottlihl to he evaded on such goods or lhe dillerence betv,een the declored volue and lhe vtluc
thereofor.five thousand rupees], v,hichever is the highest.J

57,2 | find that the importer has rendered himself liable to penalty undcr Section

112 in view of the omission and commission discussed herein above.

57.3 Section 114AA ofthe said Act reads as under :-

"ll4lA I'enalry for use ofJalse ond incorrecl molerial. IJ'a person knotringlv

or intentionally makes, signs or uses, or causes lo be ntocle, signed or u.sed, on1'

declaralion, stolemenl or documenl which is.false or incorrecl in any molerial

purticular. in tlte lronsaction ofany business fbr lhe purposes of this Act, shull be

liable to o penol1) not e-yceeding.fite lintes lhe vulue ofgoods."

57.4 I find that the importer has deliberately and kno';r,ingly dcclarcd and

imported the goods which they were not allowed to. Thus, they have rendered

themsclves liable for penal action as provided in Section 114AA of the said Act.

In view ofthe foregoing discussions and findings, I pass the following Order:-

ORDER

(i) I hold imported goods viz. "EPAC Power Supply Slotted Plates, Alumrnrum

Plate- UDU Unit/ UDU Unit with Battery, Sheet Metal Cover UDU and 3.d Eyc

Can V4 Unit" valued at Rs. 7,79,7L,2251- (Rs Seven Crores Seventy Nine

Lakhs Seventy One Thousand lVo Hundred and Twenty Five Only), involving

total Customs duty of Rs. 2,84,48,780 l- (Rs. Two Crores Eighty Four Lakhs

Fourty Eight Thousand Seven Hundred and Eighty Only), imported by M/s. E-

Infochips Pvt. Ltd., as liable to confiscation under Section I 1 1(o) of thc Customs

Act, 1962. However, I a1low the samc to bc redeemed on payment of rcdcmption

fine of Rs. 28,OO,OOOl- (Rupees Twenty-Eight Lakhs Only) , as provided undcr

Section 125(1) of the Customs Act, 1962.

(ii) I confirm the demand and order the recovery of duty of Rs. 2,84,4a,7a01-

(Rupees T\vo Crores Eighty Four Lakhs Fourty Eight Thousand Seven
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Hundred and Eighty Only) under provisions of Notification 52/2003-Customs

rcad with Scction 143 of the Customs Act, 1962 and Customs (lmport of Goods

at Conccssional Ratc ol Duty) Rules, 2017;

iii) I Order recovery of jnterest on the duty amount at (ii) above, under Section

28AA of thc Customs Acl, 1962 from M/s. E-lnfochips Pvt. Ltd.;

(ir) I irnpose penalty of Rs. 28,44,878/- (Rupces Twenty-tright Lakhs Fourty-

Four Thousand Eight Hundred and Seventy Eight Only) under Section 112(a) &

(b) of the Customs Act, 1962, on M/s. E-Infochips Pvt. Ltd;

(.,) I impose penalty of Rs. 20,00,000/- (Rupees Twenty Lakhs Only ) undcr

Scctron 1 14AA oI thc Customs Act, 1962, on M/s. E-Infochips Pvt. Ltd.;

("i) I ordcr Lo invoke The Bond furnished by M/s. E-lnfochips Pvt. Ltd. for

rccovcry of thc above mentioned conhrmed dues.

40. This Order is issued without prejudice to any other action that may be

takcn undcr the provisions of the Customs Act, 1962 and rules / regulations

framcd thercundcr or any other law for the time being in force in tbe Republic of

Inrli:r

(Vishal
\e
Ma

\'{\v1
ldni)

Additional Commissioner

lr No. VIII/ 10-61/EPC-Pa1di/O&Ai HQ I2023-24 Datc: 78.04.2024

'lo,
M/s. tr- Inlochips Pvt. Ltd, 100% EOU,
303, Parishram Building, Mithakhali Six Road,
Navrangpurzr, Ahmedabad - 380006

C=o!y_to :-
1. 'l'hc Principzrl Commissioner, Customs Commissionerate, Ahmedabad, for

information please.
2. Thc Dcputy Commissioner, Customs Division, Paldi, Ahmedabad - 380 007
3. Thc Joint Development Commissioner, K.A.S.E.Z., Kandla - 37O 2Ol
4. The Dy. Commissioner (Task Force), Customs Hq., A'bad
5. Thc Asstt. Commissioner (R.R.A.), Customs Hq., A'bad
6. Supcrintcnde nt (Systems), Customs, Ahmedabad for uploading on website
7. Guard Filc.
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