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This copy is granted free of cost for the private use of the person to whom it is issued.
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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

T grafRd 3TSTW/Order relating to :

(P)

S & =0 A H1aTfd HI5 AT

(a)

iny goods imported on baggage.

(@)

YR | 1TTd B o (B! T84 B aTal Ta1 At HRd § G Tded YT IR IR 7 7Y AT
g7 3G T RITH G IdR o4 & forw 3raférd 7 IaR 9 91 IR 91 39 T /T TR IR ¢
ATd BT A H riférd wra | &l 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

Q)

dromeres arfifram, 1962 & srearg x a1 39S el F97C 7C Ay & dgd e qrud B

()

Payment of drawback as provided in Chapter X of C ustoms Act, 1962 and the rules madle thereunder.

QAT 3Tded U 7Ta (aHTdel | faop YRed J URdd BT 17T (o9 3fid Sud] oiid
@ wrert ok 39 & gy fgfafaa srend dau g1 arfee

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

(@)

HIC Bl Tae, 1870 & HE 9.6 3T 1 & 3tfiH Fuffed fou My sroR 5w s ot a4 wlerat, .|
et ta ufa & varg 3B 9t IaTag Yes Rwe o = arfge. ,;-.\._*'_’,‘i’:.'

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under; Schedufr
1 item 6 of the Court Fee Act, 1870. {5 g

()

i SKITAN & feATal 1Y ol AT B 4 uferad, afe g1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

M

gAerTr & o1 smde # 4 uferat R

(c)

4 copies of the Application for Revision.

@)

QAN HTdeH TR B33 & o A fufran, 1962 @yrgnfyua) 7 Fruffea wig e
e v, qvs, Tedteie fafay #af & et oreftT 3rar 8 # 3. 200/~ T &1 37 AT )47 %.1000/-
(FUT TS §oIR A1 ), 7 oft gy 81,8 wafRia yirar & ynrfre gar & a6 &1 qufar.
i e, T 711 ST, 14T 7747 €8 B A T YT TH A9 I1 399 HH g1 a1 08 B & &7
T %.200/- 3% ofe U wr@ @ 3ifire 81 1 B9 & U H 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred only) or
Rs.1,000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

TS 9. 2 & U1 i Ore & oaTal o9 HTHA! & X 7 gfe 13 oAfad 39 ATV @ Tgd
HEYH Bl g1 d d HIaTed HfUfAan 1962 $Y 4T 120 T (1) & 3¢9 wid w3 & Wurges,
B IATE Yob AR Ga1 B e sfravor & grer Fufafad ud R srfid s g% €
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[ In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
| an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A -3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

HHAT P, F4Ig I@e Yob d Hal B Customs, Excise & Service Tax Appellate Tribunal,

ritfergarfiraor, ufiyt &=ty dig West Zonal Bench

<< Hiforer, agTel Yad, Fde MRURATR g, | 2 Floor, Bahumali Bhavan,

JYRAT, MEHEIEE-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380
016

5. | dtTeres SfufTam, 1962 B YR 129 T (6) & e, Hareres Sfufram, 1962 BT URT129 T () S
Hef ordte & wry Frafafad e o 817 arfge-

Under Section 129 A (6) of the Customs Act, 1962 an ap;;eal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

@) | it & gard AT A el 1] HATe HFUSRI gRT A 74T Qe AR TS qUT e
T 28 1 IHH Ul a1 ST I1 ITE HH 81 d Udh g9k TUC.

(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

@) mﬂa@mﬁamﬁmwmaﬁwﬁmmwwﬁnmwrm
Ta1 8 & ToH Ulg o © U @ e g afeT T8 uarg are | fU® 7 g1 dl; Ui 3R IUY

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ;

3 FrERIE AT T oTgl ! HTHTRIe ST gIRT AN 14T Y[ AR TSl qyT emmdl
¢S 31 WX YUy a1 ©9U ¥ U 81 dl; < g9 FUL.

Where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
hich the appeal relates is more than fifty lakh rupees, ten thousand rupees

T AR B a0 HUHRT B FIHA, A TT e B 10 % T DA W, o761 Yeob U Yewb Ud &S fIarg
AFWMESH10 % el B W8T pad &S fdara # 8, srdter 31 S|

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | 3o SUTTTH B URT 129 (T) B Srild SfUTd WIUGRY & YHE AR U 3Mde T (@) AP
Sy & forw O Tafed) @) URA & forg o feddt oy wairer & forg fobw e ordite : - sty
%mmMﬁﬁﬁﬂmﬁ%h@mﬁﬂ%mumqﬁﬁﬁwmmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

J (b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER - IN - APPEAL

M/s. S P Polymer (IEC No. 0608006459), A-10, Rooma Industrial Area, General
Extension, Rooma, Kanpur -208024 (hereinafter referred to as the ‘appellant’) have filed the
present appeal in terms of Section 128 of the Customs Act, 1962 challenging the Order - In -
Original No. MCH/ADC/AKM/259/2024-25, dated 17.01.2025 (hereinafter referred to as‘ [ﬂk:e*-*i- N
‘impugned order’) issued by the Additional Commissioner, Customs, Mundra (hevemafrer%} \’Q

referred to as the ‘adjudicating authority”).

2. Facts of the case, in brief, are that the appellant had filed Bill of Eniry No. 558@0\@"'""
dated 13.09.2024 through their Custom Broker M/s Kashyap Shipping Pvt. Ltd. for clearance of

78,468 KGS of goods declared as "Calcium Gluconate Technical Grade Not for Medicinal Use"

having an assessable value of Rs. 22,18,437/-. For the said import, the appellant had applied for

Dual Use NOC with Deputy Drug Controller, Central Drugs Standard Control Organisation

(CDSO), North Zone, Ghaziabad on 29.09.2024. However, they were not given dual Use NOC

by the CDSO authorities stating that ** The said applications were scrutinized and several times

queries have been issued, however, the firm has not submitted the requisite documents , hence

this office is unable to issue Dual use NOCs” . Prima facie, it appeared that the imported goods

need Dual Use NOC for clearance and in absence of the same, the said goods were liable for

confiscation under Section 111(d) of the Customs Act, 1962.
2:1 The appellant requested for re-export of above goods vide letter dated 30.12.2024.
Further, vide letter dated 16.01.2025 they submitted that they do not want Show Cause Notice

and personal hearing in the case.

2.2 Thereafter, the adjudicating authority has vide impugned order passed order as detailed

W,

below:
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(1) Ordered for confiscation of imported goods declared as “Calcium Gluconate
Technical Grade - Not for Medicinal Use" weighing 78,468 KGS having
Assessable Value of Rs. 22.18.437/- imported vide Bill of Entry No. 5580001
dated 13.09.2024 under Section 111(d) of the Customs Act, 1962. However, he
give an option to the appellant to re-export the confiscated goods on payment of
redemption fine of Rs. 1,00,000/- under Section 125 of the Customs Act, 1962.

(i1) Imposed a penalty of Rs. 50,000/~ on the appellant under Section 112 (a) (i) of the
Customs Act, 1962.

(iii)  Allowed the appellant to re-export the goods declared as “Calcium Gluconate
Technical Grade - Not for Medicinal Use" weighing 78,468 KGS having
Assessable Value of Rs. 22.18.437/-

3. Being aggrieved with the impugned order, the appellant have filed the present appeal

wherein they have, interalia, contended as under :-

» The Impugned Order which has been passed, is partially erroneous to the extent
the findings concerning "Dual use NOC" is concerned. At present "Dual use
NOC" has been issued by Drug Officer in favor of the Appellant vide Letter dated
25.03.2025. Therefore, this entire issue is no more res integra and settled.

> It has been has referred in Para-9.4 of the Impugned Order that the request of the
Appellant to allow for re-export of the goods is tenable since the provisions of

Drugs and Cosmetics Act, 1940 are not specifically restricting the re-export of

such consignments where dual use NOC is not being granted. This view of the
Impugned Order is a correct supposition and is not challenged in this appeal but
further it needs to be appreciated in the light of the fact that "Dual use NOC" has
been issued by Drug Officer in favor of the Appellant vide Letter dated
25.03.2025. Therefore, the issue of payment of redemption fine in lieu of the
confiscation on the goods in terms of section 125 of the Customs Act 1962 should
be further relaxed.

» The entire issue pertains to the import of Cargo and subsequently non issuance of
"Dual use NOC" which were finally issued vide Letter dated 25.03.2025 in favor
of the Appellant. It is submitted that the Impugned order has wrongly confirmed a
penalty of Rs.50,000/ under Section 112(a) of the Customs Act, 1962. The case
pertains a curable procedural defect and the same has already been cured

subsequently vide Letter dated 25.03.2025. It is now a trite law that the procedural
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infraction is to be condoned and the law is settled now that substantive benefit
cannot be denied for procedural lapses. The Impugned Order has held in Para-9.3
that the Appellant was required to apply for the "Dual Use NoC" subsequent to the
import of the goods. Therefore the reasonable steps would have been to apply for
the same but the procurement of the said document in a timebound manner is not
in the hands of the Appellant. Therefore any detention of the Cargo on the
premises that the document has not been issued is wrong specially when "Dual
use NoC" has been issued in favor of the Appellant vide Letter dated 25.03.2025.

» In the absence of any evidence or justification the penalty cannot be imposed upon
the Appellant. Because Section 112 of the Act has to be read in isolation to
vicarious liability as the CHA is only Service provider not employee and thus the
liability of the CHA cannot be saddled on the Recipient Appellant. This argument
is in pursuance to the delay in obtaining the "Dual use NOC" The Appellant had
no domain and control over the specified and assigned job of CHA and in the end
they succeeded in obtaining the "Dual use NOC" vide Letter dated 25.03.2025

» The penalty is not imposable upon the Appellant as they have not violated any of
the aforesaid contents provided in the provisions. The Appellant is not liable to

penalty under Section 112(a) of the Act since the goods are thermselves not liable

to confiscation. The "Dual use NOC" has been issued by Drug Controller in favor

Appellant.

» The learned Adjudicating authority is bound by the principle of judicial dis ﬁﬂ‘i\n}} 5 /’ ]
which requires that due regard be given to the law laid down in terms of the above
cited judicial pronouncements. The Appellant, therefore, requests the respected
Hon'ble Appellate Authority to take a fair and judicious view in the matter by
abiding with the law as laid down by the higher appellate authorities in terms of
the above cited judicial pronouncements.

» The appellant has placed reliance on case laws as detailed in their appeal

memorandum.

4. Personal hearing in the matter was held on 16.04.2025. Shri Anirudh Gupta, Proprietor,

appeared for the hearing. He reiterated the submissions made in the appeal memorandum.
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5. I have carefully gone through the facts of the case and submissions made by the appellant
in their appeal memorandum as well as those made during the personal hearing. I find that the
appellant has contended that the entire issue is based on the issuance of Dual Use NOC which
was not available earlier but has now been rececived by the appellant. They have further
contended that after issuance of Dual Use NOC, the redemption fine imposed in lieu of
confiscation under Section 125 of the Customs Act, 1962 should be relaxed. The appellant has
also submitted that after production of Dual Use NOC, the goods are not liable for confiscation
under Section 111(d) of the Customs Act, 1962 and hence penalty under Section 112(a)(i) of the
Customs Act, 1962 cannot be imposed upon them. Therefore, the issue to be decided in the

present appeal is as under:-

(i) Whether the impugned order passed by the adjudicating authority wherein the impugned
goods have been held liable for confiscation under Section 111(d) of the Customs Act,
1962 imposing Redemption under Section 125(1) of Customs Act, 1962 on the appellant
while permitting re-export of the goods, in the facts and circumstances of the case, is

legal and proper or otherwise.

Whether penalty imposed on the appellant under Section 112(a)(i) of the Customs Act,

1962 vide impugned order passed by the adjudicating authority, in the facts and

circumstances of the case, is legal and proper or otherwise

5.1 Before going into the merits of the case, I find that as per appeal memorandum, the
present appeal has not been filed within statutory time limit of 60 days prescribed under Section
128(1) of the Customs Act, 1962. In this regard, it is relevant to refer the legal provisions
governing filing an appeal before the Commissioner (Appeals) and his powers to condone the
delay in filing appeals beyond 60 days. Extracts of relevant Section 128 of the Customs Act,

1962 are reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. — (1) Any person aggrieved by
any decision or order passed under this Act by an officer of customs lower in rank than a
[Principal Commissioner of Customs or Commissioner of Customs] may appeal to the
[Commissioner (Appeals)] [within sixty days] from the date of the communication 1o him

of such decision or order.

/
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[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was

prevented by sufficient cause from presenting the appeal within the aforesaid period of

sixty days, allow it to be presented within a further period of thirty days. |

Section 128 of the Customs Act, 1962 makes it clear that the appeal has to be filed within
60 days from the date of communication of order. Further, if the Commissioner (Appeals) is
satisfied that the appellant was prevented by sufficient cause from presenting the appeal within
the aforesaid period of 60 days, he can allow it to be presented within a further period of 30 days.

5.1.1 It is observed from the Appeal Memorandum that the date of communication of order
appealed against is mentioned as 20.01.2025 and the appeal has been filed on
03.04.2025.Therefore, I find that there is delay of 13 days in filing of Appeal beyond the appeal
period of 60 days. In their application for condonation for delay, the appellant have submitted
that the the delay has been caused as the appellant was unwell from 14.02.2025 to 12.03.2025. It
is further submitted that Kanpur city was closed for working from 13.03.2025 to 20.03.2025 due
to Holi and Ganga Mela local holiday. It is further submitted that the advocates of Kanpur and
Allahabad were on strike from 25.03.2025 to 29.03.2025 followed by Eid holidays from
30.03.2025 to 31.03.2025. The delay upto 30 days in filing of appeal beyond the time limit of 60
days is condonable as stipulated under Section 128(1) of the Customs Act, 1962. Therefore, in

128(1) of the Customs Act, 1962. [/

5.2 Now coming to the merits of the case, it is observed that after the appellants im

goods declared as "Calcium Gluconate Technical Grade Not for Medicinal Use" under I3ili\'d‘f‘"-"""‘-'"ﬂ'

Entry No. 5580001, dated 13.09.2024, they applied for Dual Use NOC with CDSO on
29.09.2024. However, they were not given Dual Use NOC by the CDSO authorities and in
absence of the same, the goods appeared liable for confiscation under Section 111(d) of the
Customs Act, 1962 and accordingly ordered by the adjudicating authority in the impugned order
dated 17.01.2025. The appellant has now produced the copy of NOC issued vide F. No.
NOC/NZ/2025/000681 dated 25.03.2025 issued to them by the office of Deputy Drugs
Controller (India), CDSCO ( North Zone), Ghaziabad along with the appeal filed before me. I
find that the above NOC has been produced for the first time before me and the adjudicating
authority had no occasion to consider the said document during adjudicating proceedings.
Therefore, I find that remitting the case to the adjudicating authority for passing speaking order
becomes sine qua nonto meet the ends of justice. Accordingly, the case is required to be

remanded back, in terms of sub-section (3) of Section 128A of the Customs Act, 1962, for
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passing speaking order by the adjudicating authority by following the principles of natural
justice. While passing the speaking order, the adjudicating authority shall also consider the
submission of appellant made in present appeal on merits. In this regard, 1 also rely upon the
judgment of Hon’ble High Court of Gujarat in case of Medico Labs — 2004 (173) ELT 117
(Guj.). judgment of Hon’ble Bombay High Court in case of Ganesh Benzoplast Ltd. [2020 (374)
E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case of Prem Steels P. Ltd. [ 2012-
TIOL-1317-CESTAT-DEL] and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. —
Del)] wherein it was held that Commissioner (Appeals) has power to remand the case under

Section-35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the Customs Act, 1962.

6. Accordingly, the appeal filed by the appellant is allowed by way of remand.

%T GUPTf\\{)

Commissioner (Appeals)
Customs, Ahmedabad

Date: 17.04.2025
F.No. $/49-21/CUS/MUN/2025-26

By Registered Post A.D/E-Mail.

To,

M/s. S P Polymer, (IEC No. 0608006459)
A-10, Rooma Industrial Area,

General Extension, Rooma,
Kanpur-208024

( Email-anirudh@splperfect.com)

Copy to:-
1. The Chief Commissioner of Customs, Ahmedabad Zone, Customs House, Ahmedabad.
2. The Principal Commissioner of Customs, Customs House, Mundra.
3 The Additional Commissioner of Customs, Customs House, Mundra.

4. QGuard File.
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