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116 qfr sriftr-E fdq Effi ilflffiEffi-ilc 9
cr0 ftqr rrqr ?.

This copy is granted free of cos t for the private use of the person to whom it

is issued.

L962 ERT 129 s
Frsfrfud *ffifrcrc-desw{Ifr61t qfr {s sne{r i srqi 6i

o1 drftcs*sq-fi+bci-{t
ri7rcrq, tn"Rq frt{Fr) dg{

q-ne e.

3fi6d sf,ils e-{dr d d fs Bnt{r fr1 qIR

erqr sfuqz€gffi erfuq to{Ttfi dsfrtr<r, f{f,
qrrf, -r{ frd ai grfreq ent-6+ rqa or
Under Section 129 DD(1)of thc Customs Acr, 1962 (as amended), in respect

of the following categories of cascs, any person aggrieved by this order can

prefer a Revision Application to The Additional secretary/Joint Secretary

lRevision Application), Ministry of Finance, (Department of Revenue)

Parliament Street, New Dclhi within 3 months from the date of

communication of the order.

/Order relating to :

(6'.( 5q o,t{ qro.

(a) any goods imported

urfd 8{r{tkl 61-i-ilr6m Erf,{ IETq

R{FT qt s-dlt c rrq qrd ql sg rr<rq Brr{ qr silt qri b ftrq sttfx'fd

cr6 6ilt C qri w qT 3q rrmdl RIFI tr{ s-flt rrS qrm 6t qr,r fr st@-d

A 6.fr d.
any goods Ioadcd in a conveyance for importation into India, but which are

not unloaded at their place of destination in India or so much of the quantity

of such goods as has not been unloaded at any such destination if goods

unloaded at such destination are short of the quantity required to be

unloaded at that destination.

X dql E-;ilS rrg

d-f,d $o sFrS s1 ordrqrff

Pa),rnent of drawback as Provided in Chapter X of Customs Act, 1962 aod

the rules made thereunder

(tr(

(b

g-{fr&rul g7r grra

qiq
irqd 61;II

ot qrgrft efu grl &' srq Frsfdfud irrrlElrdffi cffidd B-s+1

Fsfr fr+ qrBg ,

The revision application should be in such form and shall be verifie d in such

manner as may be specified in the relevant rules and shouid be accomp

by:

an1

T,.6

I IP
tft,o

(6) q1 ge,rszo-b TE s.6 1

ss sfrt$ al qftqt, frrs61 \'+. cfr fr rrErs n-fr frt qFIMI
4

IErr fr{ ilFq.
(a) 4 copies of this order, beartng Court Fee Stamp of paise fifty only ,"ooe

copy as prescribed under Schedule 1 item 6 ofthe Court Fee Act, 1870

(td) TIEEI ffirM in srsrfl HTt{ {d 4

(b) 4 copies of the Order-in-Origi nal, in addition to relevant documents, if any

&fur srTa-dq 4 ffffi
(c) 4 copies of the Application for Revision
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(b)

&iUT EITR & ftq mqt{_ff arfrrf{qq, re62 1vtIT ffifh6 d
fr qfftd ets fr orq r$-E, ots, Eu-s, qd efu ffi E q-d & {ft { }. o+fi -q *nm B
fr u. zoor-6svq d S qraqr r.1000/-(Fqg \'s E-srq wn ;, frwr fi wrs616, q
sw fua Trrdn & s-crFro. q-f,rq fi.r{R.o 61d qfrqi' qft {-ffi, qrrn rrqr qrq,
drrrrT rrqr es at TrRr oir Fqq \'.r mrts qr B-{rS o-c d d t$ uts }. sq fr
u. z o ol- eilq trR \'o. mrq * crlsfi d d ots & *..q fr r. r o o or- lThe duplicate copy of the T.R.6 challan evidencing payment of Rs.2O0/
(Rupees two Hundred only) or Rs.1,000/- (Rupees one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeitures
and Miscellaneous Items being the fee prescribed in the Customs Act, 1962
(as amended) for filing a Revision Application_ If the amount of duty and
interest demanded, {ine or penalty levied is one lakh rupees or 1ess, fees as
Rs.200/- and if it is more than one lakh rupces, thc fee i

4 rki Ti. z 3{ qfru

or 3{frfrq3dD-srur, slm &fiq fra'

3{-drqr 3{-{ in-d }.
s Rs.1000/-.

$tuE-qfrGl
qR gs c{re{r fr on-dd Ef,{s m.rdr d d a frqr{-tr ffiftqq 1e52

a1 trm 12e g (1) *'e{fi-{ ffi fr.q.-3 fr Sqgw, ar*q 3drki {ffi
ofu +{r 6-{ rrftd sdfrs-{q } sqa FrsfuBd qi w orfts 6-i q-6-A e
In respect of cases other than these mentioned under item 2 above, any
person aggrieved by this order can file an appeal under Section 129 A(l) of
the Customs Acl, ),96). in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

Customs, Excise &
Appellate Tribunal,
Bench

Service Tax

West Zonal

ildqld qcFI, fr-+-c

FRufirTt g_d, eflIrrET, 3r6TilEK-
380016

, 7962 qrtl 12e S t5L E vtft+, frurgffi.
1e62 qff qnr 12e g (1) & c{rtr{ srftf, }' srq FrsFdfud go. det di
TGq-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section
L29 A lll of the Customs Act, 1962 shall be accompanied by a fee of -

cffi fr qEiGni frcr{ffi rrlffi 6rtr qrrfl rIIII lrtr'
qrq dqr frrnfl rrqr iis o1 Tfi-c cis sr€r FErg qr u$t ft-c d d
Egr{ Tqg.

ere the amount of duty and interest dcmanded and penalty levied by any
lcer of Customs in the case to which the appeal rclatcs is five lakh rupees

r less, one thousand rupccs;

3fftd gBfud fr q-dr frrm Sur{ffi cf€rm-rfr ffir qirfi rrqr {6'
sfu qrq ire{T trrlrfi Trqr Ts o1 ro-q drq qrc{ s.qq t rdYfi d ARr{
pqi TErs drrd fr .:+l$o q d d; qiq Eyrrt Fqg
where the amount of duty and interest demandcd and penalty levied by any
ofiicer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding hfty lakh rupecs, fivc thousand rupees ;

w6i fid rrRlsffi trRr crrn rFn {Iffi-
ofu qrq dqT crrrfl rrqr qs o1 qoq q{rs drcr sqq fr .ilfYfi E] d;
Tq ESR Fqg.

flr)

File No. S/49-473/CUS/JMN/2024-25

silI( {@' d

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar tsridge, Asarwa,

Ahmedabad-380 016

(d)
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where the amount of duty and interest demanded and penaitY ievied bY anY

officer of customs in the case to which the appeal relates is more than fifty

lakh rupees, ten thousand rupees

(d) An appeal against this order shall lie before the Tribunal on Payment of 10%

of the duty demanded where duty or duty and penalty are in dispute, or

pcnalty , whcre penalty alonc is in disPute

sfiI s{fuftqq+1 rrr{r l2e G) }' Trrr&f EEn

wr- (6) t-o. i{rt{},ftqqrrrgfrd algur+ ftfts qTfrrfforqsqtfibftrg

fuqTg€{ftd 
'

- 3{rrEI ({-{) srfi-e qr 3{T}fi q-r 6l c-srE-dq efueEFR.rTilfi&'

s12{}-qAf{SoT fi€6sfr+qrBq.
Under section 129 (a) of the said Act, every aPP lication made before the

Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a

fee of five Hundred rLlpees.
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Filc No. S/49-473lCtJS/JMN/2024-25

ORDER.IN-APPEAL

1. Brief facts of the case

1.1 M/s Agrasen Ship Breakers Pvt. Ltd. Plot No. 113, Sosiya Ship Breaking

Yard, Sosiya, P.O. Manar, Bhavnagar (herein aftcr referred to as the,,Appellant

for the sake of brevity) has filed the present appeal against Order-ln-Original No.

394/CUS-REF|2O24-25 dated 7372.2O24 (herein after referred to as the

"impugned order") issued by the Assistant Commissioner, Customs Division,

Bhavnagar (herein after referred to as the "Adjudicating Authority).

1 .2 The Appellant had imported a vessel M.V. CAVALLY for breaking up/

recycling at Plot No. 113, Ship Recycling Yard Sosiya, P.O. Manar, Bhavnagar

and had liled self-assessed BiIl of Entry No. 95856O8 dated 10.01.2019 under

section 46 of the Customs Act, 1962.

1.3 There were some dispute with regard to assessment of customs duty of the

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in Bunker Tanks

inside/ outside the engine room of the vessel. Importer claimed that Fuel and Oil

contained in Bunker Tanks inside/ outside the engine room of the vessel was to

be assessed to duty under CTH 8908 aiong with the vessel. However, the

Department, was of the view that Fuel and Oil contained in Bunker Tanks were

to be assessed to duty under respective CTH of Chapter 27 and accordingly the

bill of entry was assessed to duty of Rs. 1,76,63,264/-. The Bill of Entry was

assessed provisionally for want of original documents.

1.4. Hon'ble CESTAT, Ahmedabad vide its orders A/ 11792-ll85ll2022 dated

17 .lO.2022lOl.l2.2022 has held that the oil contained in thc Bunkers Tanks in

the engine room of the vessel is to be assessed to duty under CTH 89O8, along

e vessel coming for breaking up. Further, in adherencc to aforesaid order

e CESTAT, it has been decided by the Assistant Commissioner, Customs

Bhavnagar in Final Assessment Order No. 2a20555/ SBY l202-23 dated

23 that Bunker Tanks containing oil are to be treated as part ofvessel's

inery and thc Oils contained in them arc to be classified under CTH 8908

along with the vessel, as covered under para 2(b) of circular no.37 196-Cus Dated

03.O7.1996. The bill of entry was finally asscssed to duty of Rs. 1,73,80,059/-

vide Final Assessment Order No. 2420555/SBY 12022-23 dated 16.06.2O23

passed by the Assistant Commissioner Customs Division, Bhavnagar.

1.5 Consequent to Final Assessment Order No. 2420555/SBY 12022-23 dated

16.06.2023 passed by the Assistant Commissioner, Customs Division,

,}
IE

I
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o

S
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Filc No. S/49-473 /CUS/ll'/N12024-25

Bhavnagar, the Appellant filed a refund claim of Rs. 2,83,205/- under Section

25 of the Customs Act, 1962.

1.6 The Adjudicating Authority obscrved that the Appellant had failed to prove

the incidence of customs duty has not been passed on to any other person and

this the Adjudlcating Authority vide the impugned order sanctioned the refund

of Rs. 2,40,004/- in terms of Section 27 of the customs Act, and credited the

same to Consumer Welfare Fund.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present

appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order of the Assistant

commissioner by which he has sanctioned the refund of the excess duty paid

and has ordered the same to be credited to the consumer welfare Fund on the

ground of unjust enrichment is not tenable in law and is liable to be set aside.

He should have ordered the refund to the credit of appellant instead'

2.2. T]ne Appeliant also submitted certifrcate from chartered Accountant

Confirming that the Custom Duty was not passed onto any buyer or third party'

Certilrcate dated 28.01.2025 and 12.02.2025 issued by Chartered Accountant

M/s. D. L. Vora & Associates, certified that the oil and fuels found in the ship at

the time of import, on which duty was paid, were not passed on to any buyer or

third party. Moreover, the certificate confirms that no Custom Duty was charged

at the time of sale, indicating that the duty was not passed on to the customers

and/or third parties. The copies of the above two cA certifrcates are hereto

annexed as Exhibit E, collectively.

2.3. Tlne Appellant further submitted that comparison of the Bill of Entry :TT

6\

c
{ '..

the Sales Invoices of the Appellant would show that the Bunkers were so

price below the import price/va1ue on which such duty was assess

consequently the Appellants have not been able to recover even the cos

!

?fl
\i

Bunkers, much lcss the duty paid thcreon: lt is evident from the Bill of ntry

and the Appellant's Salcs Invoices, that the price at which the Appellant sold the

imported Bunkers is much below the import price/value of the Bunkers on which

the duty was assessed. Therefore, the Appellant has not been able to even recover

the import price of the Bunkers, much less the duty paid thereon. Consequently,

the question of the Appellant having passed on and recovered from the buyers,

the duty paid on the Bunkers does not arise. Clearly, therefore the burden ofthe

said duty has been borne by the Appellant and has not been passed on to the

$e--{""9'
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Irilc No. S/49-473/CUS/JMN/2024-25

buyers. A perusal of the Appellant's Sales Invoices would show that the Appellant

has only recovered the GST payable on the local sales and not the import duty

paid on the Bunkers.

2.4 Tl:e Appellant further submitted that merely because the duty amount was

debited to expenses in Profit & Loss Account, it does not follow that incidence

thereof was passed on to the buyers, when the price at which the Bunkers were

sold to the buyers, was even less than the import price on which the duty was

assessed. The Assistant Commissioner has procceded on the premise that since

the duty paid on the Bunkers was debited to expenses, it must be considered to

have been passed on to the buyers by the Appellant. Thc said premise on which

the Order of the Assistant Commissioner is based is untenable in law.

2.5. The Appellant further submitted that it is settled iaw that debit of the duty

amount to expenses, without corresponding addition in the import price to arrive

at the local sale price, means that Appellant has absorbed and borne the said

amounts and it cannot lead to the conclusion that the Appellant has passed on

the incidence thereof. In the present case, not only has the Appellant not added

the duty amount to the import price to arrive at the local sale price, but in fact,

the local sale price is even below the import price on which thc duty is assessed.

2 .6. Th,e Appellant further submitted that in this casc, the issue of unjust

enrichment does not apply, reliance is placcd upon the lollowing well settled case

laws:

(i) 2015 1327) ELT 13 (Mad): Commissioner of C. Ex., Chcnnai 1,

(il 2Ol7 (348) BLT 537 (Tri. Chennai): Mcnnekes Elcctric India P. Ltd. v/s

Commissioner of Cus., Chennai - II,

(ii) 2018 (360) ELT A204 (Bom.): Commissioncr v/s Tata Motors Ltd.,

20 (371,\ EL'l' 542 (Chan.) Gaurav Entcrpriscs v/s Commissioner of

s, Amritsar,

(60) G.S.T.l,. 48 (Dcl.): Ilambagh Palacc Ilotcl Pvt.

ioner of C. Ex. & GST, Jaipur - 1.

Ltd. v/s

e Appellant crave leave to add, amend, altcr and vary thc aforesaid ground

of appeal and submit documents, case laws whcn required.

2.8. In view of the above submissions, the Appellant humbly prayed that the

impugned Order be set aside with consequential relief of refund of differential

duty to the appellant.

q
c
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t

iJ^"'al

t:

I

Page 7 of L7



lrilc \o. S,.19-.17i CUSiJMN/2024-25

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant' Shri Rahul

Gajera appeared for personal hearing in virtual mode on 02.o7.2026 wherein he

re-iterated written submission filed during the appeal. He also submitted that

the issue is no longer res-integra and is covered by the decision of Hon''ble

Tribunal in the case of M/s. Dynamic Ship Breakers FVt Ltd - Customs Appeal

No. 10511 of 2025

4.1 I find that thc datc of thc impugned order is 13.12.2024 and the Appellant

in its memorandum submitted that they have received the olo on 15.12.2024

and they filed appeal on 27.O2.2O25 therefore, the appeal is not fi1ed within the

time period of 60 days prescribed under the provisions of Section 128 of the

Customs Acl, 1962. There is a deiay of 08 in fi1ing appeal by the Appellant' The

Appellant has submitted application for condonation of delay. I observe that the

appeal is filed within the 30 days after the expiry of 60 days as prescribed under

section 128 of the customs Act, 1962 and the same is condonable as stipulated

under section 128 of the customs Act, 1962. Therefore, in the interest ofjustice,

I take a lenient view and allow the appeal as filed by the appellant as admitted

by condoning the delay in filing the appeal beyond the normal period of 6O days

under the proviso to Section 128(i) ofthe Custom Act, 7962

4.2. I firld. that the matter pertains to the issue of refund thus there is no

question of pre-deposit of 7.Sok of duty demanded as prescribed under section

129E of the Customs Act, 1962.

4.3 Thc Customs Divrston office, Bhavnagar was requested for submission of

commcnts of the appcal filcd by thc Appellant vide letter 05.06.2025 br, .9_.^ - ..-..

commentShavebccnrcr:civcdbythisolficctilldatethcrcforc,Iamtakingup-the

issue for decisiol basr:d on thc facts of thc case and <locumentary evidenc-g1;. -.

availablc on record. t't 'itit. i'l't 
'-1 

I

4.4 | have carefully gone through the case re cords, show cause notrce dnd-'-'.--. . ' 
.

correspondrng order passed by the adjudicating authority and the defense put

lorth by the Appellants in their appcal. The following issues arise for

detcrmination:

i) Whether thc Appellant is eligiblc for refund of Rs. 2,40,0Oa l- by

directly crediting it to their bank account instead of crediting the same

to Consumer Welfare Fund.

Page 8 of 17
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4.5 It is observed that the appellant had imported vessel for breaking

up/recycling and frled Bill of Entry No. 9585608 dated 10.01 .2019 under Section

46 of the Customs Act. 1962. There was dispute in rcspect of classification of

Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub Oil), which was settled by the Hon'ble

CESTAT, Ahmedabad, vide its Orders A/ 11792-11851/2022, dated

I7,LO.2O221O1.12.2O22 wherein it was held that the oil contained in the

Bunkers Tanks in the engine room ofthe vessel is to be assessed to duty under

CTH 8908, along with the vessel for breaking up. The Bills of Entry were assessed

provisionally. Subsequently, the Bill of Entry was lina-lly assessed vide Final

Assessment Order No. 2420555/SBY /2022-23 dated 16.06.2023 passed by the

Assistant Commissioner, Customs Division, Bhavnagar. Consequently, the

appellant had filed refund claims along with Certificate dated 28.01.2025 issued

by C. A. D.L. Vora & Associates wherein it is stated that the Appeliant had paid

total Customs duty of Rs.1,,76,63,2641 (including IGS'[) vide challan no.

20294722842025540079 on 10.01.2019 for the import of said vessel. The C.A.

certificate further certified that on verification of sales invoices as well as

financial ledger accounts and other records, the incidence of Customs Duty paid

on the bunker (oil and fuels) M/s Agrasen Ship Brakers Pvt, Ltd. has not been

passed on to the buyer of the goods or any other person.

4.6 The adjudicating authority has on scrutiny of the refund claims observed

that the Appellant has submitted CA Certificate which neither disclosed the

details of supporting documents on the basis of which such certificate was

issued not Iinancial records viz. copy of Audited Balance Sheet etc. had been

provided. In this connection it is observed that the Board in its Circular No.

07 I2OOB dated 28.O5.2O08 has stressed upon the need to go through the details

of audited Balance Sheet and other related financial records, certihcate of CA

etc., which are relied upon, to verify as to whether the burden of duty and

st as the case may be, has not been passed on to any other person as for

ctrine of unjust enrichment. The findings of the adjudicating authority in

ugned order is as under:

I haue gone through the case laut and Circular cited bg the cloimanL I find

that the case lau) and Circular are not releuant in the issue as far as clause of

unjust enichment i.s concented I find that when the element of anA dutA paid on

anA goods b debited to Purchase Account which b forming part of the Profit & Loss

Account, as a cardinal accounting principles, then the said element of dutA

becomes a part of the cost of the goods. As such, wheneuer such goods are sold at

o later stoge to the buyers/ customers, the Sales Price fetched for such goods is

considered as inclusiue of the element of duty paid thereon such goods,

accordinglA, here in the case it is obserued that the incidence of Customs dutg paid

\)ir
,-4J
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Filc No. S/49-473/CUS/JMN/2024-25

at the time of import of goods i-s passed on to the bugers/ customers ot the time of

itssalesintheformofsalesPice'lnfact,statutoryproubionofsection2SC

prouides for indication of amount of duty paid in all the documents relating to

assessment, sales inuoice, and- other like d-ocuments' the omount of such dutg

uhich witt form part of the pice at ulhich such goods are to be sold' which is not

done bg the claimant in the instant case. once the amount of customs dutg paid

is debitedas cost to purchase under Profit & Loss and non-fulfillment of obligatorg

cond-ition of section 28c uould. be sufficient enough to conclude that sales Pice of

the goods beor entire Customs duty paid on such goods' [Jnder such

circumstonces, the grant of refund of Customs Duty uould tantamount to receipt

of refund. of custom^s dutg from customers as u-tell as exchequer' ulhich witl get the

claimantunjustlgenriched,[RelianceplacedontheFinalOrderNo,A/3o122-

30123/2023 dated 1.6-2023 po.ssed' bg the Hgderabad Bench of CESTAT in

DepartmentalAppealsNo.3o0lo-11/2023incoseofSachdeuOuerseosFifness

Put Ltd & Nityasoch Fitness Put Ltd.l

7'2TheclaimantaLsofailedtoproduceC.A,certiJicateintheformatprouidedto

themuidethisofficeletterdatedll.]1.2024,19.11,2024&26.11,2024alongwith

financiol record-s uiz, copg of Audit Bolance Sheet, Sales lnuoices etc. Thb implied

that the dutg paid u-tas shown as expenditure and formed part of Profit and loss

accountoftheclaimant.Therefore,a,sasettledpositioninlawthattl-lherethe

claimant has itself treated the refund amount due as expenditure ond not as

,,claims receiuable", the claimant cannot be said to haue passed the test of unjust

enichment. Thus the claimant hauing foited to proue that incidence of customs

dutg has not been passed- on to any other person, the amount of refund instead of

being paid. to them Ls liable to be cred.ited to the Consumer Welfore Fund'"

4.7 Accordingly, the adjudicating authority has sanctioned the refund claim of

Rs 2,4O,OO4 l- in terms of Section 27 of l]ne Customs Act, 1962 and credited the

same to the consumer u'elfare fund vide the impugned order'

4.8 I have perused the relevant Section 27 (1A) and 27 (2) ofthe Cu

1962 and same is rcproduced as undcr:

( 1 A) The oppLication under sub-section (1) shall be accompanied

documentarg or other euidence (including the documents referredtoin
section 2BC) as the aPPlicant mog furnbh to establish thot the amount of

dutg or interest in relation to which such refund Ls claimed utas collected

from,orpaidbghimandtheincidenceofsuchdutyorinterest,hasnot
been passed on by him to anA other person' '

(2) lf, on receipt of ang such application, the [Assi'stant Commbsioner of

customs or Deputg commissioner of customsl is satbfied thot the uthole

or anA part of the [dutg and interest, if ang, poid on such dutg] paid bg the

t

Page 10 of u
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Irilc No. S/49-473lCUS/JMN/2024-25

applicant is refundable, he mag ma.ke an order accordingly and the amount
so determined shall be credited to the Fund :

Prouid.ed. that the amount of [dutg and interest, if any, paid on such dutg]
as determined bg the /Assistant Commbsioner of Custotrls or Deputy
Commissioner of Customsl under the foregoing prouisions of thb sub-
section shall, instead of being credited to the Fund, be paid to the applicant,
if such amount i.s relatable to

(a) the [dutg and interest, if any, poid on such duty] paid bg the
importer, [or the exporter, as the case mqA be] if he had not passed on the
incidence of such [duty and interest, if ang, poid on such duty] to anA other
person;

(b) the [dutg and interest, if ang, paid on such dutg] on imports made
bg an indiuidual for his personal use;

(d) the export dutg as specified in section 26;

(e) drouback of duty pagoble under sections 74 and 75;

A the [dutg and interest, if ang, paid on such duty] bome by any other

such class of applicants as the Central Gouemment maA, bA notijication in
the Official Gazette, specifa:

[(g) the duty paid in excess by the importer before an order permitting

cleorance of goods for home consumption is made where -
(t) such excess paAment of dutg i.s euident from the bill of entry in the

ca.se of self-assessed bill of entry; or

(it the duty actuallg payable is reJTected in the reassessed bill of entry

the case of rea,ssessment:l

uided further that no notification und.er clause (fl of the first prouiso

oll be issued unless in the opinion of the Central Gouernment the

nce of ldutA and interest, if any, paid on such dutg] has not been

pa,ssed on by the persons concerned to any other person

4.9 I have also perused Section 28 D of the Customs Act, 1962 and same is

reproduced as under:

"SECTION 28D. Presumption that incidence of dutg has been passed on to

the buyer. 
- 

Euery person u.)ho hc.s paid the duty on anA goods under thi.s

Act shall, unless the contraru is proued b!4 him, be deemed to haue passed

on the full incidence of such duty to the buyer of such goods."

Page 11 of 17

(c) the [dutg and interest, if any, paid on such duty] borne by the

buger, if he had not passed on the incidence of such [dutg and interest, if
anA, paid on such dutyl to any other person;
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Fromplainreadingoftheabovelegalprovisions'itisclearthattheappellant

wasrequiredtosubmitdocumentaryevidencetoestablishthattheamountof

duty in relation to which the refund is claimed was paid by him and the incidence

of the duty has not bcen passcd on by him to any other person' As per Section

28D of the Customs Act, 1962, the burden of proof is on the appellant to

estabiish that they had not passed on the incidence of duty paid' Thus' until and

unless the appellant satisfies with the relevant documents' indicating the fact

that it has paid the duty and the same has not been passed on to the customers'

suchaclaimcannotbeaccepted.Therefore,untilthecontraryisproved,there

is a presumption provided under the statute that the duty has been passed on

to the buyer.

4.l0ltisundisputedthatthegoodsinqucstionhavebeensoldtobuyersand

the transactions are shown as part of Profit and Loss Account' Further, it is

observedthattheappellanthadsubmittedCertificateissuedbyC.A'M/sD'L.

Vora&Associates.whereinitisstatedthattheincidenceofCustomDutypaid

on bunker (oi1 and fuels) has not been passed on to the buyer of the goods or

anyotherperson.TheCAcertilicatesubmittedbytheappeliantneitherdisclosed

the details of the supporting documents on the basis of which such certificate

was issued nor hnancial records viz. copy of Audited Balance Sheet' Sales

Invoices etc. As pcr the Board circular No. 07/2008 dated 28.05.2008 wherein

it has been stressed upon the need to go through the details of audited Balance

Sheet and other related financial records, certificate of cA etc', to verify as to

whether the burden of duty and interest as the case may be, has not been passed

on to any other person as for the doctrine of unjust enrichment. I also find that

the certificate submitted by the Appellant has not certified the amount of

Customs Duty receivable from the Department and this lacking a basis

requirement for claiming refund.

4.11 The details of Certificate dated 28.01.2025 issued by C'A' M/s D L' V9-rR

Associates submitted along with appeal is as under: ,/6','

&

"1, DEVCHAND I'. VORA. (Chartered Accountant) haue duly audited the

accounts of, M/s. AGI?ASEN SHIP BREAKERS PyT LTD' hauing

BHAVNAGAR. and uorks at PLOT NO. 113, SOSffA SHIP BREAKING,

DlsT, BHAVNACARfoT the financiaL year 2018- 19 under the Income Tax Act 1961'

I haue checked their books of accounts and records of vessel M v 2AVALLY IMO

No. 22 1 3870 Bill of entrg No. 9 5 B 5 608 dated I 0-O I -20 1 9'

That M/s. AGRASEI/ SHIP BREAKERS PW LTD, hauing offi'ce at 103 ASHISH

JOYT COMPLEX SAIISXAR MANDAL, BHAVNAGAR-3640O2 has paid total

customs dutu (including IGST) of Rs.1,76,63,264/ - (Rupees One Crore Seuenty six

n:l

o
4,i!p

SOSIYA

\"\"4#'
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Lakhs Sixty three thousand tulo Hundred sixty four only) on l0-0 j-2019 uide

Challan No. 2025540O79 for the import of ship/ uessel for breaking purposes,

bunker (oil and fuels), stores etc.

On uerification of sa.les inuoices as well as financtal ledger accounts and other

records I certifg that, incidence of Customs Dutg paid on the bunker (oil and fuels)
M/s. AGRASEN SHIP BREAKERS PVT LTD, hc"s not been passed on to the buyer

of the goods or ang other person.

The C.A. M/s D.L. Vora & Associates vidc ccrtificate datcd 12.O2.2025 have also

given following certifi cation.

"1, CA Deuchand L. Vora, haue duly uerified the financial occounts of M/ s. Agrasen

Ship Breakers Put.Ltd., hauing offtce at office no. 1O3, AshLsh Jyot Complex,

Sanskc,r Mandal Chowk, Bhaunagar-364o01 ond works at Plot No. 113, Ship

Breaktng Yard, Sosiga alang, Taluka Talaja, Dist.: Bhounagar for the financial
year ended on 3 1-03-20 I 9. I haue checked their books of accounts IncludirLg Sales

Inuoices of OILs/ MGO ond records of uessel M.V. CAVALLY, IGM NO. 2213870

dated O4-01-2019 imported for breaking/ recycling uide Bill Of Entry No.9585608

dated 10-O1-2O19. And as per the Sales inuoice of OILS/ MGO u-tith reference to

said Bill Of Entrg, no custom Dutg has been charged and/ or collected from the

bugers of fuel OIL/ MGO AND/or anA other person in respect of Custom Duty paid

on such OIL/ MGO and hence incidence of dutg on Fuel Oil/ MGO Is bome by the

importer.

The Customs Department had taken the following Assessable Value and had

Custom Duty on Fuel Oil and MGO in the Bill OF Entry no. 9585608 dated

019 and the total ualue of the sale of such ha^s resulted into loss incurred

s. Agra.sen Ship Breakers Put. Ltd. As under

Assessable

Vatue Rs.

Tota[

CoLumn

3+4+5

Sale.s

uaLue Rs

Cu.stoms

DutA

Patd Rs.

4

Ce.ss

.5

Profi

-s-sl(Lo

6

4598a2.4A 230850.OO

t 22525n 3<)

2686055.34 (943467.71 )

-9Y*
of good"s

Lion QuantitA

tmported

Ltrs.

l 2 3 I

LUB OIL 1400 435907.50 21795.40 2 t 79.50

LUB OIL 3730 I16t382.36 58469. t2 5806.9l

SUMP OI], 6100 r 89931 LOt 9496.59 9 1504.04

13366563 97)

FUEL OIL 92500

\!i

t 72A t5.54 t 724 1.54 3629529.4s

l__
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This certificale i.s issued on request of Directors of M/ s. AGRASE / SHIP

BREAKERS PRIVATE LIMITDD for Refund of Custom Duty paid."

9496 59 2003773. t8

3440306.25



187887s.10)234AA73.lO1lt32t.lo2226420.O4Mgo

9667310. 1245a 16.60
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t 470ao0.00

'fotal t 4sna 9163327.12 4 58 166.44 (5188904.78

4.|2TheCharteredAccountant/appellanthasnotSubmittedanydocuments

to substantiate that the incidence of duty claimed as refund has not been passed

onbyhimtoanyothcrperson.Further,IalsofindthattheBillofEntrywasfiled

duringtheyear2olslgandthccertiflcatehaslailedtogiveanyreasonable

certificate regarding carrying forward of the amount till the year the Appellant

filed refund appiication. The Appellant has also failed to given any evidence

indicating the fact that there was no unjust enrichment on the part of the

Appellant during the Financial year 2024-25 as the refund was frled on 2024'

25. The CA has in the said certihcate made a bald statement that the incidence

of customs duty claimed as refund has not been passed on to any other person

without any supporting documents. Therefore , the CA Certificate produced in

this case without supporting documents cannot be considered for discharging

the burden of unjust enrichment. Further, I also find that the certificate clearly

does not mention how much amount is receivable from the Customs Department

as refund therefore there is total lack of clarity with regards to the certifrcate

issued by the Chartered Accountant.

4.13 It is further observed that the Chartered Accountant's Certificate alone is

not the conclusive proof of having not passed on the incidence of duty to the

customers. A certificate of chartered Accountant is just a corroborative evidence

only as held by the Hon ble High Court in the case of Commr' of C EX 
'

Aurangabad Versus Toyota Kirloskar Motors Ltd [201O (256) E'L'T' 216 (Kar')]'

The Hon'ble High Court's view was not disturbed by the Honble Supreme Court

vide 
f 
201 I (27 4) E,.L.T 321 (S.C.)1. Further, in a number of decisions'

held that chartered Accountant's certlficates alone is not a sufficient

discharge the burden cast upon the appeilant to prove that incidence

notbeenpasseclontothecustomers.Further,itisthe.incidenceofdu <1 /!p r

not the duty as such which is required to be shown to have not been passed

from the sale record, balance sheets and other related documents. In this regard,

I rely upon the following case lawsl

(i)

(ii)

(iii)

(i")

Shoppers Stop Ltd. - 201S (8) G.S.T.L. a7(Mad')

BPL Ltd. - 2o1O (259\ E.L.T. 526 (Mad.)

Crompton Greaves Lld. - 2011 (22) S.T.R. 3SO(Tri. - Mum )

UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E'L'T

40 r (s.c.)l

Page 14 of 17
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(") M/s Ispat Industries Ltd Vs Commissioner of Customs (Mumbai)

- [20 1 s- TroL-6 14-CESTAT-MUM].

4.14 Further the Hon'ble Supreme Court in the case of Sahakari Khand Udyog

Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181) ELT 328 (SC)] has

held that before claiming a relief of refund, it is necessary for the appellant to

show that he has paid the amount for which relief is sought and he has not

passed on the burden on consumers. Further, the Hon'Lrle Supreme Court in

the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (116] ELT 401

(SC)l has held that "the expression "incidence of such dutg " in relation to its

being passed on to another person unuld take it within its ambit not onlA the

passing of the dutg directly to another person but also coses uthere it is passed

on indtrectlg". The burden of proof is on the appellant to establish that they

had not passed on the incidence of duty paid. Therefore, until the contrary is

proved, there is a presumption provided under the statute that the duty has

been passed on to the buyer. Therefore, the appellant in the present case has

failed to cross the bar of unjust enrichment.

4.15. The Appellant in the present appeal has cited the judgment of Honble

CESTAT in the case of M/s Dynamic Ship Recyclers Pvt. Ltd. The Tribunal in

its order No. 10875-1 lOlT 12025 dated O4. 11.2025 has held as under:-

" 1 3. Considered. This court finds force in the releuance of ca.se lau.r cited bg the

appellanL In the peculiar situation of thi.s case when the goods haue been

euentuallA sold at price far less than the assessed ualues of the goods. Thi.s

Court particularlg finds that this matter b couered bg 2015 (347) ELT 637 (Tri-

Del.) in the matter o/ Business Ouersea"s Corporation Vs. C.C.E (lmport and

General) New Delhi wherein by majoity uiew it uas held that the goods

imported and sold af a loss that b when cost pice was more than the sale pice

the peiod in dispute and same fact tuas certified by Chartered

ant. The importer has duly discharged burden of proof by producing

d Accountant's Certificate, burden shifted to reuenue to proue recouerlJ

cost from the Customers by producing more euidence. Reuenue has

d to oduance anA euidence to rebut Chrtrtered Accountant's Certificate

13.1 Thi.s Court Jinds that the situation is no different in thi.s case. Therefore, the

majoritA uiew of the case (cited supra) sholl applA to the focts ond circumstance

of this case also. And once the Chartered Accountant Certifirate has certijled an

qspect the onus shtft on the department. Similar uieLu also emerges from the

deciston of 2OO6 (2O2) ELT a0a @ad) in the matter of Commi,ssioner Centrol

Excise Vs. Flow Tech Power as also in the matters in 2O17 (357) ELT 1041 (Tri.

Ahd.) of Equinox Solutions Ltd Vs. CCE Ahmedabad, as uell os in 2013 (29O)

UUt^/t'i*jlr'i+
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ELT 386 [n. Ahd.) in the matter of lnterplex India Put Ltd Vs' CC Ahmedabad'

ThbBenchhastakenr-Uieu)thoteuenproductionofCharteredAccountant

Certificate shif* the onus to the department'

l3.2Thi.sCourtfindsthatininstantco'senotonlgCharteredAccountant

Certificate i's on record certifging the fact of not passing on the dutg but ako

additionallg factum of selling belou-l cost i,s also on record which ha,s al.so been

takenintoconsid'erationbyuaiousjudicialrulingscitedbgtheappellantsas

aboue, to hold" that thLs fact b enough to rebut the presumption of dutg hauing

been passed.

14. In uieu,t of the forgoing, it is clear that the appellant haue produced enough

eDi_dence to indicate that the bar of unjust-enrichment i.s not applicable to them

andtothecontrarydepartmenthasnotbroughtangtangibleeuidenceto

di.scharge the onus shifted on it. In uieut of the foregoing, appeals are allouable'

Same are alloued uith consequential relief'

15. Appeals allowed with consequential relief'"

4.16 On perusal of the above judgment it can be deduced that the Tribunal

hascategoricallymentionedthattheappellanthasproducedenoughevidence

toindicatethatthebarofunjustenrichmentisnotappiicabietothem.

Further, the appeilant also produced evidence indicating the fact that they

have sold the goods below the cost of the goods before the Tribunal. Thus, I

find that the judgment of the Tribunal is not universally appticable in all

similar cases

4. 17 I also find that in the present case the submission made by the Appellant

do not fulfill the criteria set by the Tribunal in deciding the issue of unjust

enrichmentinfavouroltheAppellant.Theissueofsellingthegoodsiesser

than the cost price is also not well cstablished by the Appellant and the c.A'

certificate submitted by the Appellant is devoid o

Board Circular dated 07 I2OOB dated 28.05 2008'

f proper findings in view of

4. 18 From the above, I am of the considered view that the burden of

on the appellant to demonstrate that the incidence of duty has not been

on to the buyer or end customer. In this regard, the Chartered Accoun

certificate, is not sufficient by itselfto discharge this burden. Such a certificate

is merelv corroborative in nature and must be supported documents and

records which are duly prescribed by the ICAI. These documents must be

diligently and duly enlisted so the same may be referred to. In view of the

failure to provide sufficient evidence to overcome the bar of unjust enrichment,

u Arrr#-
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- I am ofthe considered opinion that the appcllant has not madc out a case for

refund. Accordingly, the appeal filed by thc appcllant is liablc to bc rcjccted.

5. In view of the above, I do not find any infirmity with the impugned order and

the same is upheld. The appeal filed by the appellant is disallowed'

I 49-47 3 / CUS I JMN I 2024-2

UfAr'-l$"*
(Vishwaje et Singh)

Commissioner (APpeals),

Customs, Ahmedabad
Date: ....O7.2026

By Registered post A.D/Email

M/s Agrasen Ship Breakers Pvt. Ltd' Plot No. 1i3, Sosiya Ship Breaking

Yard, Sosiya, P.O. Manar, Bhavnagar.

5

Copy to,

1. The Chief Commissioner of Customs, Gujarat, Custom

Ahmedabad. (cmail: ccoahm-guj@nic.in )'
2. Thc Commissioner, Customs (Prev), Jamnagar'

3. The Deputy/Assistant Commissioner, Custom Division'

Bhavnagar.
4. Guard File

House,

Alang,
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