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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

FafafaaaaRasmdzorder relating to
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(@)

any goods imported on baggage.
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(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

Hramrgressifafay, 1962 Herwmx ayRTsd e aaisasayesaradie e erat.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.
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The'revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

()
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(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

()
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(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(M
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4 copies of the Application for Revision.
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ahﬁmmﬁaﬁaﬂ?ﬁﬂﬁaﬁmuﬂw 1000/~

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application, If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
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In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

AP, HRla3dEchaaaidRUlegslyl | Customs, Excise & Service Tax Appellate
GRIRS Bl D pitatsir Tribunal, West Zonal Bench
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -
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(a) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(@) | SRR e AT b P Rg R TR AT eh S RATTd U T AN S P I
FHUATEE TR UTs AfrTrrduaRarEd s fiedea) UaewRe g

(b) | where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

@ | TR RaHa g R e UG R IgRTART AR H A R AT a U T AN ATGS ® 1}
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| where the amount of duty and interest demanded and penalty levied by any officer of

(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
' thousand rupees

(9) | SHSMENHaTSHASIHHHA, HIUY D 10%
ETHAR, TE I [eh IR UdcsaagHe, dlasd 10%.
PR, SEIpav siaareie, HUaRETSIET|

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute. I
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Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or '| .

- ’(b} fqr restoration of an appeal or an application shall be accompanied by a fee of five
ed rupees.
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ORDER-IN-APPEAL

M/s. Seminox Pipes and Tubes Pvt. Ltd., A-602, 6% Floor, Plot No. 608- |
609, 212-22, Vithalbhai Patel Road, Topiwala Wadi, Girgaon, Mumbai - 400004 |

(hereinafter referred to as “the Appellant”) have filed the present appeal in terms
of Section 128 of the Customs Act, 1962 against Order-in-Original No.
MCH/35/ADC/MK/2023-24, dated 15.05.2023 (hereinafter referred to as “the
impugned order”) issued by the Additional Commissioner of Customsl, Customs

House, Mundra (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the Appellant had filed Bill of
Entry No. 3899430, dated 24.12.2022 for import of goods declared as Stainless
- Steel Seamless Pipes (Grade 317L) from China PR (Container No.
TEMU6041954) with total weight of 28,495 Kgs, having assessable value of

Rs. 99,21,870/- with declared duty of Rs. 25,58,651/-. An intelligence was |

received from the Chief Commissioner's Office, Customs, Gujarat:Zone and

further data gathered by SIIB, Custom House Mundra that importers, including

the Appellant, are evading Anti-Dumping Duty on imports of Stainless - Steel
Seamless Tubes and Pipes with specifications of diameters up to and including
6 NPS, or comparable thereof after issuance of Notification No. 31/2022 -
Customs (ADD), dated 20-12-2022 and non-compliance of BIS in the case of
Stainless Steel Pipes & Tube. Further, during the examination, the imported
goods 'Stainless-Steel Seamless Pipes (Grade TP317L)' were found packed in
bundles covered with HDPE coverings. The sizes of the 'Stainless-Steel

Seamless Pipes found in container are 33.4 x 4.55, 60 x 2.77, 114 x 6, 89 x 3,

48 x 3.68, 60 x 3.91, 42 x 3.5, 42 x 2.77, 168 x 7 (all in mm). Further, the test

report from the CRCL, Kandla confirmed that the imported goods is having the
chemical composition which agrees with grade SS 317L as declared.

2.1. Further, as per the documents, it appeared that diameter of pipes are

‘lower than 6NPS or 168.3 mm and that goods were covered under the Serial No,

10 of Notification No. 31/2022 - Customs (ADD), dated 20-12-2022 which
prescribes that Stainless-Steel Seamless Tubes and Pipes (with diameter up to
and including 6 NPS) having origin in China PR and produced by any
manufacturer is leviable to Anti-Dumping Duty @ 3801 USD per MT.

2.2. Further, the Appellant vide letter dated 03.04.2023 submitted that they
had imported goods under Bill of Lading No. 143200521782, dated 30.11.2022.
However, during the transit of the goods, the Govt. Of India, vide Notification
No. 31/2022 - Customs (ADD), dated 20-12-2022 imposed very high ADD
@3801 USD P/MT on Seamless Pipes of Chinese Origin. Therefore, the

Appellant requested to issue NOC for cIearing the impugned goods under
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Advance License Authorisation/license and did not want any show cause notice

and Personal Hearing in the case.

2.3 Thereafter, the request of the Appellant was considered and the case was
decided vide impugned order, without issuing any show cause notice and

passing orders as under: .
|

i. It was ordered to re-assess of Bill of Entry No. 3899430, datedl
24.12.2022 under Section 17 (4) of the Customs Act, 1962 imposing Anti-
Dumping Duty leviable in terms of Notification No. 31/2022 - Cu's (ADD),
dated 20-12-2022 under Advance Authorisation License. _

ii. It was ordered for confiscation of the goods imported under Bill of Entry
No. 3899430, dated 24.12.2022 valued at Rs 99,21,870/- for attempt to
evade the duty amount of Rs. 1,06,78,125/- under Section 111(m) of the
Customs Act, 1962. However, an option was given to re-deem the goods
in lieu of confiscation under provision of Section 125 of Customs Act,

1962 on payment of Redemption Fine of Rs. 5,00,000/-.

iii. Penalty of Rs. 5,00,000/- was imposed on the Appellant under Section

112(a)(ii) of the Customs Act, 1962.

|
3. Being aggrieved with the impugned order, the appellant have filed the

present appeal and mainly contended that;

e That it is duly recorded in the impugned order that the goods have

been found tallying with the material particulars declared in the Bill

of Entry and therefore, there is no mis-declaration and the goods are
not liable for confiscation under Section 111 (m) of Customs Act,

) 1962.

i That the Appellant was guided by the date of shipment mentioned in

the Bill of Lading, i.e. 30.11.2022, which was prior to date of

Notification, i.e. 20.12.2022. Hence, they had not mentioned details of: |

Notification No. 31/2022-Customs (ADD) in the Bill of Entry. As
'such, they had no intention to evade anti-dumping duty which is
further evident from the fact that the appellant also presented
Advance License and clearance was duly permitted against Advance
License.

e That that fine was imposed to wipe out profit. In this caée, it is an
admitted position that there was no requirement to deposit any
amount towards anti-dumping duty in as much as it was ordered to
be debited in the bond executed by the appellant for taking clearance

against advance authorization. In result, no profit was accruable to
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the appellant. Consequently, it is submitted that no fine is imposable
on the goods under consideration.

o That the appellant did not have any intention to evade payment of
anti-dumping duty therefore they are not liable for penalty under
Section 112 (a)(ii) of Customs Act, 1962.

e That in the facts and circumstances of the case, imposit;ion of fine
and penalty to the extent of Rs. 5.0 lakh each is extremely harsh and

not commensurate with the alleged offence.

4. Shri Vikas Mehta, Consultant, appeared for personal héaring on
08.01.2025 on behalf of the Appellant. He reiterated the submission made in

the appeal memorandum.

S. It is observed that the present appeal has not been filed within 60 days as
prescribed under Section 128 of the Customs Act, 1962. An application for
Condonation of delay has been filed by the Appellant, wherein it is stated that
the appeal was required to be filed before 14.07.2023, whereas the appeal has
been filed on 08.08.2023 i.e. there is delay of 25 days. In the Condonation of
delay application, it is submitted that the appeal could not be filed within the
prescribed time limit owing to the fact that the Appellant was compelled to
change the legal counsel. The Appellant thereafter appointed the present
counsel and got the appeal drafted on top priority basis after collecting the
~ papers and forwarding them to the present counsel causing the delay of 25
days. In this regard, I am of the considered view that it is a settled principle of
jurisprudence to take lenient view in such cases. Hence, I exercise the powers
granted under proviso to sub-section (1) of Section 128 of the Customs
" Act,1962 and condone the delay in filing the appeal and take up the matter for

decision on merit.

6. [ have gone through the appeal memorandum filed by the _Appell&ﬁ.t,_
records of the case and submissions made during personal hearing. The issues
to be decided in present appeal are whether the impugned order passed by the
adjudicating authority for confiscation of imported goods under Section 111(m)
of the Customs Act, 1962 and imposing penalty on the Appellant under Section
112(a)(ii) of the Customs Act, 1962, in the facts and circumstances of the case,

is legal and proper or otherwise.

6.1 1 find that the Appellant had imported consignment of goods declared as
Stainless-Steel Seamless Pipes (Grade 317L) from China PR under Bill of Entry
No. 3899430, dated 24.12.2022 with total weight of 28,495 Kgs. During
examination, it was found that the size of impugned goods is below 6 NPS.
Further, as per Serial No. 10 of Notification No. 31/2022 - Customs (ADD),
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' dated 20-12-2022, the import of Stainless-Steel Seamless Tubes and Pipes
(with diameter up to and including 6 NPS) having origin in China PR and
produced by any manufacturer attracted Anti-Dumping Duty (ADD) @3801
USD per MT. It is further observed that the Appellant had requested to issue
NOC to clear the impugned goods under Advance Authorization License which
was permitted by the competent authority by extending the exemption by virtue

of Advance License.

6.2 However, adjudicating authority has vide the impugned order confiscated

the impugned goods under Section 111(m) of the Customs Act, 1962 and

allowed their release on Redemption fine under Section 125 of the Customs Act, |
.1962. He also imposed penalty under Section 112(a)(ii) of the Customs Act,

1962 on account of mis-declaration by the Appellant.

6.3 It is observed that the Appellant have contended that they were guided by
the date of shipment mentioned in the Bill of Lading i.e. 30.11.2022 and has
stated that the impugned goods are not liable for confiscation under Section
111(m) of the Customs Act, 1962 as the Notification No. 31/2022 - Customs
(ADD), dated 20-12-2022 was issued while the impugned goods were in transit.
Therefore, they had not mentioned the details of Notification in the Bill of Entry. "
In this regard, I find that ADD was required to be paid as per Notification No.
31/2022 - Customs (ADD), dated 20-12-2022 which is not disputed in the
present case. Further, it is observed that the Appellant had availed the |
' exemption on the basis of Advance Authorization and there was no requirement f
to deposit any amount towards ADD as the same was ordered to be debited in
Jithe bond executed by them for'taking clearance against Advance Authorization

a‘nd\he impugned. goods were cleared without payment of Duty of customs,

IGE}‘P and ADD against valid Advance Authorisation under claim of benefit of
: .:}?:*N/auf ation No. 18/2015 - Cus., dated 01.04.2015 as amended.

f

'_?64 With regard to confiscation and imposition of redemption fine and
penalty, the Appellant’s main argument is that there is no deliberate or
intentional mis-declaration considering the fact that the bill of entry was filed
based on, the documents received from the supplier. In this regard, I have
perused the relevant Section 111(m) of the customs Act, 1962 and the same is

reproduced hereunder:

. “111. Confiscation of improperly imported gqods, etc.

- The following goods brought from a place outside India shall be liable to

confiscation: -

i
-— A
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(m) [any goods which do not correspond in respect of value or in any
other particular] with the entry made under this Act or in the case of
baggage with the declaration made under section 77 [in respect thereof,
or in the case of goods under transhipment, with the declaration for

transhipment referred to in the proviso to sub-section (1) of section 54.

»

It is observed that the imported goods have not been found to be mis-decalred
in respect of valuation or any other particular. Further, the test report of CRCL
Kandla, have confirmed the chemical composition of the imported material to be
the same as declared. Further, it is also observed that when Notification No.
31/2022 - Customs (ADD), dated 20-12-2022 was issued, the imported goods
were in transit and the Appellant have made the declarations in the Bill of
Entry as per the documents received from the supplier such as Bill of Lading
dated 20.11.2022, which is prior to the date of the Notification mentioned. In
view of the above, it is observed that the main ingredient of the Section 111(m)
of the Customs Act, 1962 i.e. mis-declaration of the valuation or any other
particular is not present in the matter. Merely not making proper entries’ of the
details of ADD in the Bill of Entry while declaring all other goods related details
correctly does not attract the confiscation of the impugned goods under Section
111(m) of the Customs Act, 1962.

6.5 In this regard, I rely upon the decision of Hon’ble Tribunal, Mumbai in
the case of LEXMARK INTERNATIONAL (I) P. LTD Vs C.C. (IMPORTS), NHAVA
SEHVA [2011 (274) E.L.T. 556 (Tri. - Mumbai)] wherein the Hon’ble Tribunal
while interpreting Section 111(m) of the Customs Act, 1962, held that the goods
can be confiscated only when there is any mis-declaration of the goods as
declared in the bill of entry or for any valuation mismatch. The relevant paras:

are reproduced as under:

%6, S‘ection 111(m) of the Customs Act provides for confiscation of the.
goods onlyif the goods declared in the bill of entry do not correspond in
respect of the value or in any other material particular with tﬁe entry.
(bill of entry) made under the Act. In this case, the appellants had
declared the goods correctly as laser printers and parts and also
classified them under Heading 8471.60 in respect of printers and
Heading 8473.30 in respect of parts of printers of the Customs Tariff
which has also been accepted by the Customs. Further, the Customs
have also accepted the transaction value declared by the appellants in
the bill of entry for determination of the basic Customs duty. Only in
respect of computation of CVD, there is a dispute between the
importer/appellant and the department. The department was of the
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view that the CVD assessment should be done on MRP basis whereas,
the importer appellant felt that it should not be on that basis. Finally,
the Customs assessed the goods to CVD on MRP basis, which importer
accepted and discharged the liability accordingly. Merely because the
appellant had sought an exemption from RSP based assessment in
respect of CVD, it does not amount to any misdeclaration on the part of
the importer. Therefore, in the instant case, the provisions of Section

111(m) are not attracted at all.

7. In view of the above legal and factual position, confiscation under
Section 111(m) of the Customs Act, 1962 1is not justified and
consequential imposition of fine in lieu of confiscation under Section 125
of the said Customs Act, is also not correct. Accordingly, 1 set aside the
confiscation ‘and consequent imposition of fine in lieu of confiscation.
Imposition of penalty under Section 112(a) is attracted only when the
_goods are liable to confiscation. As discussed above, since confiscation
of goods has been set aside, penalty under Section 112 of the Customs

Act is also not sustainable and is set aside.

8. The appeal is allowed, with consequential relief, if any, on the above

terms.”

6.6 1 also rely upon the decision of Hon’ble Tribunal, Mumbai, in the case of
LSML Pvt. Ltd. Vs Principal Commissioner of Customs, Chennai [2023 (383)
E.L.T. 75 (Tri. - Chennai)] wherein, the ADD was imposed on the appellant,

however confiscation, redemption fine and penalties were set aside. The relevant

paras are reproduced as under:

“20. However, we find that confiscation and imposition of redemption
p "sl fine are not warranted as here was nothing that the appellant-
/importers have consciously suppressed or misrepresented. If ADD

escaped assessment, the department is free to demand the same as

per provisions of Customs Act, 1962. However, for the same reason,
goods cannot be confiscated and penalty cannot be imposed.
Therefore, we set aside the confiscation of the goods, imposition of
redemption fine and various penalties. For this reason, we find that
department appeal has no merit and needs to be rejected except on
levy of interest under Section 28AA on ADD of Rs.79,55,066/- in
respect of goods cleared vide BE No.3056014 dt. 31.08.2017 which we
have already upheld.”
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748 In view of the statutory provisions and respectfully following the decisions

of Hon’ble Tribunals as discussed above, 1 am of the considered view that :
‘confiscation of the imported goods in the impugned order is not legally |

sustainable. Since the primary condition, i.e. confiscation of goods, to impose

the Redemption fine under Section 125 and penalty under Section 112(a)(ii) of
the Customs Act, 1962, is not sustained, therefore, the impugned order
imposing Redemption fine under Section 125 and penalty under Section
112(a)(ii) of the Customs Act, 1962 are also liable to be set aside. ‘

8. In view of the discussions made above, I allow the appeals and set aside

the impugned order to the extent of confiscating the goods under Section '

111(m) of the Customs Act, 1962 and imposing redemption fine under Section

125 of the Customs Act, 1962 and imposing penalty on the Appellant under '

Section 112[ )(ii) of the Customs Act, 1962.
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