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1.q 3n?cr riEqr .

1 . Order-In-OriEinal No: AHM-CUSTM-OOO-PR.COMMII-LA-2O24-25 dated 3L.O5.2o24
in the case of M/s. Vishwa Glass & Ceramics Private Limited, Plot No. 1430, Village-
Ankhi, Jambusar, Bharuch-392150 having registered office at A-1502,1503,1504, The
Capit;rl, Opp. Hetarth Party Plot, Science City Road, So1a, Ahmedabad-380060.

1 ft-q qfu Ft1 +] 16 yR ffi trrfr t, s+ qfurd ffi{r * ftg ft ,{q q-ffi ft wrfi {r

1. This copy is granted free of charge for private use ofthe person(s) to whom it is sent

2. {q qr?er t c{ri(E +t{ fi qft 5s sr?rr fi ffi t fi qr6 } fril{ fi-cr {6, TsrE cIqT \.{ tqr6-(
q{ffi'q ;qrqlft-+-cor, 3rE{Er{r< ft6 +f rq s{rfur t fr€d srftd fi q-6ilr tr sTft{ q-flq-6 rfrqrr, trrq-r
eJE+,, sicrE sJF6 qzi t'qr6r 3rfiifu ;Trq1ft+1or, grft qnrr1r, *grrfi r++ , ffierr r.rr ge il eTS t,
ffi er rrrc, 3rsrcqr, erilfl{rE-3 8 0 0 04 +1 e-dflf{ EJ-f,r 

qrBql

2. Any person deeming himself aggrieved by this Order may appeal against this Order to
the Customs, Excisc arrd Service Tzrx Appellate Tribunal, Ahmedabad Bench within
three months from the date of its communication. The appeal must be addressed to
the Assistant Registrar, Customs, Excise and Service Tax Appellate Tribuna-I, 2nd
Floor, Bahuma-1i Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar, Asarwa,
Ahmedabad - 380004.

3. str srfif, TlFc d. ff.q.S + <rfr-m fr qrf,r flRgr vs.r< frqr {F{ (qfr-fl l:lqqr{ft, 1 982 + F-{q 3
+ sq ft{q (2) q AfrtrE qffit arn twrer< frq vrqi, str srfi-q'il qrr cffi t Erfu'e ftql qrq

Page 1 of 47



6?n ftq qrtqr t Gta q+{ ff qt d, sq-ft $ rnff fi rft qi ie-r fr srq (g{fr t +r t nr \.+ rft
,lrftrt Etfr qrQqyr erfro t r-cifur qS (ffi+q fr qr< yffi t 3rift-d Bq qr) qftqr

3. The Appeal should be frled in Form No. C.A.3. It shall be sigrred by the persons
specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, I 982. It shall be
filed in quadruplicate and sha.ll be accompanied by an equal number of copies of the
order appealed against (one of which at least sha.ll be certified copy). Al1 supporting
documents ofthe appeal should be forwarded in quadruplicate.

+ er+q ftst a*1 q1 ft+rv qr< qfrc } 3{ru-rT cnft-d {, an rfut t <rfu,r ff qrqft il,n sq} et"r ftq
Blrter * ft-€a qfi"{ ff rd A', w+ fi gd-ft €r qM dilrd ff fl{rft (s{q t s-q t {q \rd e-rrFm
cftEtfttr

4. The Appeal including the statement of facts and the grounds of appeal sha,ll be filed in
quadruplicate ald shall be accompanied by an equal number of copies of the order
appealed against (one of which at least sha-ll be a certilied copy.)

5. qfi-q 6r yq{ dffi q-q-qr E*f t il.n \-4 {t tfuE \ni ffi a-6 qrrqr E-{@r h Adl qfid + 6lwrt +
rqs cffi h 3ic{id i-cn +ra-r s-frC \lti W +n"il m m:rr{qR iEqifr{ flTr ?rBrrr

5. The form of appeal shall be in English or Hindi and should be set forth concisely and
under distinct heads of the grounds of appeals without arry argument or narrative and
such grounds should be numbered consecutively.

6. ;fie-q. frqr {"m erfuftrrq, t 962 ft crrn t zs t h s.'rs;eit } 3{Trtil frqfft-d ff-{ ftq +rrr< qt.fts ftq-+

{, +5r } ftft * a$"q?-{ i'+ # en€r t qr+rfur<or ff +a } qOTd tfrl^zr< h ;nc r< tqifr-d qirr

flre+ctq 3r<r'fr flI.ftdqrqE ctTgTcz qft-d +rq-t}.qrqriq*fr-qr ffsfir

6. The prescribed fee under the provisions of Section 729A of the Customs Ac1,1962
shall be paid through a crossed demaad draJt, in favour of the Assistant Registrar of
the Bench of the Tribuna.l, of a branch of any Nationalized Bank located at the place
where the Bench is situated ald the demand draft sha-lI be attached to the form of
appea.l.

7. fi aTrtcr h E-s,-d *qr pI€6, sicrc eJ.q \rq i-{i+''( qffiq ;rrqrBi-+-(uT it q"+ h 7. 5% w6i eJF+, 3rpT{r

eJ6 l|4 E1qr{r sr G-ErE B q-++ grqr-dl s-{t effi Scqrir'+ +tii G-qr" t 3q'-fir tlftm +-.} afi-+ ft
qrsrd-ftAr

7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the
duty demalded where duty or duty ald penalty are in dispute, or penalty, where
penalty alone is in dispute".

8. FqrqT{q rJ6 er&ftw, 1870 + dili( fterffud ftq q-{qR {iq[ frq.rq s{r?er ft eft qa srTtr
;qrqrmq eJc6 fu+-r iln Erfl qGql

8. The copy of this order attached therein should bear an appropriate court fee stamp as
prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice Nos. VIII/ 10-O6/Pr.Commr. /O&A /2O2O-21 dated
28.12.2020 issued by the Commissioner of Customs, Ahmedabad to M/s.
Vishwa Glass & Ceramics Private Limited, Plot No. 1430, Village-Ankhi,
Jambusar, Bharuch-392150 having registered ollice at A-1502,i503,1504, The

Capital, Opp. Hetarth Party Plot, Science City Road, Sola, Ahmedabad-380060,
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Brief facts of the case:

M/s, Vishwa Glass & Ceramlcs Prlvate Limited, Plot No. 1430, Village-Ankhi,
Jambusar, Bharuch-392150 having registered office at A-1502,1503,1504, The CapitaJ,
Opp. Hetarth Party P1ot, Science City Road, So1a, Ahmedabad-380060 (IEC No.
0397034750) [hereinafter referred to as M/s Vishwa Glass' or the Noticee' for sake of
brevity] imported goods declaring them as "Ground Colemanite B2O3 4oyo Natural Boron
Ore" by classifying them under CTH 25280090 of Customs Tariff Act, 1975 and availing
exemption from pal,rnent of Basic Customs Duty as per Sr. 1 13 of Customs Notification
No.1212O72-Cus dated 17 .O3.2O12, as amended vide Notification No 28/201 S-Cus dated
30.04.2015 altd Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017 for
period from 01,04.2015 to 30.06.2017 and 01.07.2017 to 26.17.2O2O, respectively.

2. Based on an intelligence which indicated that some importers are importing
Ground Colemanite 40% B2O3 under CTH 25280090 wrongly claiming exemption as per
Sr.No.130 of Notilication No.50/2017-Cus dated 30.06.2017 by mis-declaring the product
as Natura.l Boron Ore as exemption is available only to Boron Ore under said Notification,
necessary details were verified from ICES regarding import of said item and alongwith
other consignments, three consignments under Bills of Entry Nos. 6450206 dated
73.O1.2O2O,6530001 dated 18.0i.2020 and 6543322 dated 2O,O7.2O2O of M/s.Vishwa
Glass were found under process for clearance from CFS-Seabtrd, Hazira. Accordingly, the
Deputy Commissioner, Adani Hazira Port, Hazira was requested to put the consignment,
declared under Bi11s ofEntry Nos. 6450206 dated 13.01.2020, 6530001 dated 18.01.2020
and 6543322 dated 20.01.2020, on hold for drawa1 of sample and further investigation.

3. Thereafter, the ollicers of SIIB, Customs, Surat visited CFS-Seabird, Seabird
Marine Services Pvt Ltd, Hazira, Surat on 22.O1.2O2O and it was noticed that CHA,
namely, M/s Steadfast Impexp frled said Bills of Entry Nos. 6450206 dated 13.01.2020,
6530001 dated 18.01.2020 and 6543322 dated 20.01.2020 on behalf of M/s Vishwa
Glass containing thirteen containers of Ground Colemanite 4Oo/o 8203. Therefore,
representative samples were drawn under panchnama dated 22.O1.2O2O in presence of
two independent palchas, Shri Gaurav Talsaniya, Assistalt Manager, CFS-Seabird,
Hazira and Shri Hardik R Raj, H-Card Holder of M/s Steadfast lmpexp from one of the
containers bearing No. GLDU399638O of Bill of Entry No.6530001 dated 18.01.2020. The
sample drawn was sent to CRCL, Vadodara vide Test Memo No. 07 /2O79-2O dated
24.O),.2O2Oto ascertain following test/parameter to confirm whether the goods declared
was Boron Ore or otherwise.

(i) Whether the sample is of goods which are found naturally on the earth or is
processed,

(ii) What is the nature & composition of the goods and whether their percentage is
same in which they occur natura-lly on earth or at the time of extraction from
the earth,

(iii) Whether the goods are processed using calcinations or enriched/ concentrated
by using aly other method and

(iv) Whether the goods are in crushed/grinded form, i.e derived from natural form.

4. The Test report dated O7.O2.2O2O of sample submitted under Test Memo No.
07 /2O79-2O dated 24.01.2020 in respect of sample drawn under panchnama dated
22.01.2O2O received from CRCL, Vadodara indicated that the sample was in the form of
off-white fine powder, mainly composed of oxides of Boron & Calcium alongwith siliceous
matter wherein B2O3 was 40.57o by weight ald CaO was 25.74o/o by weight. Above
analytical findings revealed that it was minera.l of Boron (Colemanite)- crushed ald
grinded.

4.L The test report dated 27.O7.2O2O of sample submitted under Test Memo No.
03 /2O19-2O dated 16.01.2020 in respect of sample drawn under panchnama dated
14.01.2O2O for the consigrrment imported by M/s.Raj Borax Pvt.Ltd, C-1-24O211, GIDC,
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Sarigam, Tal. Umbergaon, Valsad with identical description and supplied from same
producer of T\rrkey was received from CRCL, Vadodara which was as under:

"The sampLe is in the form of gragish powder. It is mainly composed of oxides of
Boron & Calcium alongu.tith silbeous mntter.
B2O3 = 41.6% bg wt.
Cao = 27.3 ok bg wt.
Loss on ignition at 900 degree C = 28.9o/o bg u-tt.

loss on drying at 1OS degree C = O.8% bg utL"

Above analytical hndings revealed that it was processed tlorate mineral colemanite

5. It was noticed from the above test report that goods imported under said Bills of
Entry were processed Borate Mineral Colemanite and M/s Vishwa Glass wrongly claimed
the benefit of Sr.No.130 of Notification No.50/2017-Cus dated 30.06.2017 with intention
to evade the Customs Duty in respect of the consignment declered under Bills of Entry
Nos.6450206 dated 73.O1.2O2O, 6530001 dated 18.01.2020 and 6543322 dated
2O.O1.2O2O, Therefore, goods declared under above mentioned Bills of Entry totaliy
weighing 3,12,000 Kgs valued at Rs. 1,07,59,104/- [Assessabb Value] were seized vide
parrchnama dated 10.02.2020under Section 110(1) of Customs Act, 1962 and were liable
to confiscation under Section 111(m) of Customs Act, 1962. Thc samc was subsequently
released provisiona.lly by the competent authority on request of M/s Vishwa Glass under
provisions ofSection 110A of the Customs Acl,7962.

6. M/s Vishwa Glass did not agree with the test report given by the CRCL, Vadodara
and Therefore requested the Joint Commissioner of Customs for re-testing of the sample
at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner of Customs,
another set of sample was sent to Central Revenue Control Laboratory, New Delhi vide
Test Memo No. 15/2O19-2O dated O2.O3.2O2O with the following test
queries / parameters:

(i) Whether the sample is of goods which are found naturally on the earth t.e.

Natural Colemanite,
(ii) What is the nature & composition of the goods ald whether their percentage is

same in which they occur naturally on earth or at the time of extraction from
the earth,

(iii) Whether the goods are in crushed/grinded form, i.e. derived from natural form,
(iv) Whether tJ:e goods are processed using calcinations or enriched/ concentrated

by using any other method,
(v) Whether the goods were processed using any other physical or chemical process

and
(vi) lf, processing if any whether the goods can still be defined as 'Ore'.

7. The Joint Director, CRCL, New Delhi vide letter F.No.25- Ctts /C-45 /2079-20 dated
05.06.202osubmitted Re-Test report in respect of above mentioned Test Memo which was

as under:

"The sample is in the form of white powder. It is mainly compoSed of borates of
calcium, alongwith siliceous matter and other associated impurities like silica, iron, etc. It
is having following properties:

1. %o Moisture (105 degree C) by TGA =0.59
2. % Loss on igrrition at (900 degree C) by TGA = 24.57
3. o/o B2O3 (Dry Basis) = 38.51
4. %o Acid insoluble = 4.43
5. XRD Pattern =Concordant with Minera.l Colemanite

On the basis of the test carried out here and available technical literature, the sample was

Mineral Colemanite- a Natural Ca.lcium Borate (Commonly known as Boron Ore)".
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8. The Joint Cornrnissioner, SIIB, Custorns, Surat wide letter F.No VIll/14-
01/SIIB/Boron Ore/Raj Borax/19-20 dated 16.06.2020 requested the Head Chemica-1

Examiner, CRCL, New Delhi to send detailed report covering all the points of test memo
as the re-test report received from CRCL, New Delhi for al1 similar cases does not cover a-11

queries / questionnaires given in the Test memo. In response of the said letter, the Joint
Director, CRCL, New Delhi vide letter F.No.25-Cus/C-4O-47 /2O79-2O dated 24.06-2020
submitted point wise reply which was as under:

"Point (l,il&W) sampb is colemanite, a Natural Calcium Borate (CommonLg

knoum as Boron Ore)
Point (lil) The sample is in pouder form (Crushed/ Ginded)
Point (lV) The somple i-s not calcined
Point (V) The sample i.s in the form of Colemanite Mineral"

9. The Joint Commissioner, SIIB, Customs, Surat vide letter F.No. VIll/74-
01/SIIB/Boron Ore/Raj Borax/ 1-9-20 dated 01.07.2020 again requested the Head
Chemica-1 Examiner, CRCL, New Delhi to clarify whether the sample was Boron Ore or
Boron Ore Concentrate and what was the process through which the sample was
enriched/ concentrated with following queries / questionnaires:-

Points raised in the
Test Memo

Details
mentioned in
Test Reports

Remarks

Point I
Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was not clear as to
whether the sample was Ore Ore
Concentrates the classification of the
product under Custom Tariff could not
be decided.

Point IV
Whether the
are processed
calcination
enriched/
concentrated
using any
method

goods
using

or

by
other

Samples are
not cal.cined

The website of Etimaden (supplier of
imported goods) mentioned that B2O3
contents of the Colemanite Ore mined
are 27o/o to 32ok whereas the technical
data sheet of Ground Colemar:.ite shows
the B2O3 content as 4O%o. Thus, there
must be any process involved by which
the concentration of the product was
increased frorn 27 -32o/o lo 4Oo/o, i..e. it
appears that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of technical
data sheet and print out taken from
website are enclosed.

Points raised by you Remarks as per your letter Comments
Whether the sampies
were in form in which
they are found
naturally on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.

Natural Borates and
Concentrates thereof
(whether or not
calcined) was
mentioned in Custom
Ta-riff. The sample is a
naturz[ ce cium borate,
Minera.l Colemalite- a
Natural Ca-1cium Borate
(Commonly known as
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The sample is
commonly
known as
Boron Ore.

9.1 In response of above letter, the Joint Director, CRCL, New Delhi vide letter F. No.
2S-Cus/C-40-47 /2O19-2O dated 08.07.2020 send the para-wise reply as under-

I

I

I



Boron Ore) was
mentioned in the report.

9.2 From the above and test report received from CRCL, Vadodzra and CRCL, New
Delhi, it was found that the test report provided by CRCL, Vadodara in respect of sample
of Ground Colemanite imported by M/s Raj Borax confirmed that Ground Colemanite was
processed borate mineral colemanite and found in powder form having B2O3 content as
41.6% by weight. The re-test report provided by CRCL, Delhi also confirmed the form of
sample as powder which was crushed and grinded, however, they failed to comment on
details of the processes undertaken.

10. The various material and literature available on website especially of M/s
Etimaden, Trrrkey [producer of Ground Colemanite] in respect of Boron Ore, Colemalite,
Ground Colemanite, Ore and Ore Concentrates were analysed and outcome was as under:

1O.1 Details and literature available on u,ebsite of M/s Etimaden:

1O.1,1 The study of the detajls available on the oflicial website of M/s Etimaden, Turkey
(http:/ /www.etimaden.sov.trlen) in respect of minins of colemanite, process undertaken
and sales, etc, was made and noticed that M/s Etimaden was selline their products bv
cateqorizing under two heads namely Refined Product ancl Fina.l Product. Ground
Colemalite was one of the products listed under Refined Products. The Product Technical
Data Sheet of Ground Colemanite was aLso found available on their website which was
downloaded and scan image of relevant pages were reproduced here-under for analysis:

Scan Image No:l
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EI"MAP"HI)II PRODUCT TECHNICAL OATA SHEET

Di-Calcium Hexaborate pentahydrate

[2Ca0,3 8.03.5H20]
CAS Number: 1318-33-8

Technlcal Grede: Powder

Packaging: 1000 k9,2000 kq

[wlth or wlthout pallat]
[,1-rl
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I
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(:t
ETiMADEN
E'l IKOLI:\tA\ll

il, !, iit) L(,t !,tA\t,i

}IADE IN TURKh,E

l.

General lnf ormation: I

lt
Colemanite is the most commonly available boron
minerel. lts Br03 content ls 40!0.50%. lt dissolve's
slo\yly in water and rapldly in acldlc medium.

The ore is enriched in concentrator plant to obtaln
concen(rated product. ThB concentrated product is
passed throuqh crushlng and grinding processes
respectively to obtain milled product. lt is then packaged in a
packaging unit and ready for sale.

Usage and Beneflts:

Blass and corsmlcs: lt is used as an agent to lowsr the fusing point
and to increase resistancB agalnst thermal shocks and thB thermal
expansion coefficient in glass productlon. Furthermore, it is used in
ceramic and enamel glaze formulatlons. Ous to th8 fusing temperaturo
being close to those of tho other components ln the blend, it provides

il:lj.1*-.1,!u *r, r",n r,\ur cadd.er^rlr sorsr
i.1': ; Jilll :Xl,-.. ;.":?": UH j,,yJlil .,

For tnori l^[ormation]
frEhnology 0n!loomrnt 0cgartment
tYs FRH-tTl-00 17,/23l9,/m1{-02

R?Y 2020/01
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Image No:2
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sr6blo srruclur., homogenoous luslnq nnd lof, !n9,ogalion
Cnrof,. lo iq nlsn u(6.1lnr lhn r'rnrru.llon nl ql.!r lll,or l(o,lrr. qtad4

slnc. sodum lr nor d6slr6d ln rho producrlon ol lorlllt irDJs 9ln!1
LhF:s ho,lc ncld ond cole,ninlrn .rd truhrrod ov.r olha. horon

Ihd colomin r0 usEd lor rht. purposs.

Oai,.asrs rho rni!ture tuslng r€mp€r6ru,o.
tnabres low viscoslry 6t lusln_o temperrr!rs
PrEvents crlsr6 tr6tton.
Has posltlv€ ellocts on rho physlcit and c}lsmtcat proporrlss ol lho

r.ch6ro9v 0eio@.^r 0!om+n,
EYS FPc.tI 0i l7 /tt/9;20t{.02

LLi
L-

ll "=

=<
rz LL)t!

C-J

MBl.llurgy: Ou€ to lts narur€ ot acrtng es o sotvent for ahost a nctat
o\ des it is usod es ltur to ths morolurgy tndust.y, tn rhs gotd retinery
industry, on ths orher hand, It 13 us6d tn tho stag to.mute ro dtssotvo

Ancther area o, us6 for rhs boron produEts is ths additton ot
cll.ma^irs ro powdered st.E tn th6 lron.steel Indusrry h order to
obtdin slag nl(h a gtessy, compsct structure. Sllq which ts tormed tn
the ladlc metEtturgy snd whtch b€comes powd€red aft€r coo[ng can
E.uss probtems tn te.ms ol hsnd ng, storhg; can br hermtul to rhe
environmenr €nd tsed ro oddhtonat cosrs lor tha business, ss lt doBs
not have much ws lng and compacttnq prope.ties Additon ot
colEmanite to ths tadts lurnaco duinq st.!r production proytdes a
cohpacr str!cru.6 to stag and thls
coleman r! rn the kon-st€€t lndusrry
ladle marallurgy, about 10-30 t9 stag
esrimntad that 30 mitlion tons ot
globalry on sverage.

Eenlll,zGr: Alcauss of-lts tow sotlbiflty, qround cotEmonirc is prelorred
in terlilirers produc6d lo. sandy solls ln lon,lker lndustry.

Mlscellan6ou8: Ground colcmantto ts also rrsEd ln tho ctetsrqent andcosmc c lndustrros. Bonc nctd ts produccd by tfro rea-ctton oicolemoniro Bnd sullurlc acld.

^Er 
u16.[rj (!rrs.r.rE^!t C.dd!n^t,r Sorrr

,o l/^060lo€rrl r..rd.n. 
^xux^/ tit(rI.r .so{3r2J?9{l0m r.r.0qrr2l29.?0ro

Image No:3
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10.1.2 On going through the details and General Information available in scan
Image No 1, it was noticed that the details were in respect of Ground Colemanite and the
Chemical Name of Ground Colemanite was Di-Calcium HexaboratePentahydrate and
chemical formula was 2CaO.3B2O3.5H2O0. Technical Grade was Powder and sold in
packaging of 1000 Kg and 2000 Kg (with or without pallet). The content of B2O3 was
QQ+ /_ O.5Oo/o. Further, M/s Etimaden also discussed regarding concentration of
Colemanite Ore under General Information which is reproduced below:

"The Ore i.s enrbhed in concentrator plant to obtain concentrqted product. The

Ground Concentrated. product b passed through crushing and ginding processes
respectiuely to obtain milled product. It is then packaged in a packaging unit and ready for
sale"

10,1.3 Thus, from the details available on Website of Etimaden arrd
discussed above, it was apparent that Ground Colemalite was a concentrated product of
Colemanite which contained B2O3 40+ l- O.5Oo/o and produced by enrichment of
Colemanite in concentrator plant. Thereafter, such Ground Concentrated product was
passed through crushing and grinding processes respectively to obtain milled product
and then it was packaged in a packaging unit, which became ready for sale.

10.1.4 The Boron Element and its major Boron Minerals, availability in
Turkey and it's uses have been described in detail on the website of Etimaden which
described that Boron minerals are natural compounds containing boron oxide in different
proportions. The most important boron minera1s in commercia-l terms were; Tincal,
Colemanite, Kernite, Ulexite, Pandermite, Boracite, Szaybelite and Hydroboracite. The
main boron minerals transformed by Etimaden were; Tincal, Colemalite ald Ulexite.

10.1.5 Boron minerals were made valuable by Etimaden using various
mining methods, were enriched by physical processes and converted into concentrated
boron products. Subsequently, by refining and by tralsforming into highly efllcient,
prohtable and sustainable boron products, it was used in many fields of industry
especially in g1ass, ceramics, agriculture, detergent and cleaning industries, etc.
Etimaden had currently 17 refined boron products in its product portfolio. Primary
refined boron products were: Etibor-48, Borax Decahydrate, Boric Acid, Etidot-67, Etibor-
68 (Anhydrous Borax), Zinc Borate, Borax Pentahydrate, Boron Oxide, Ground
Colemanite and Ground Ulexite. The most abundalt boron minerals in Turkey in terms of
reserve were Tincal a-nd Colemalite. In the facilities in 4 Works Directorates under
Etimaden, mainly Borax Pentahydrate, Borax Decahydrate, Boric Acid, Etidot-67, Boron
Oxide, Zinc Borate, Ca.lcineTinca.1, Anhydrous Borax, Ground Colemanite zrnd Ground
Ulexite were produced and supplied to domestic and internationa.l markets.

10. 1,6 Etimaden a-1so discussed in detail regarding availability, production,
quality ald uses of Colemanite in their website which showed that Colemanite were found
in Emet, Bigadig and Kestelek deposits in T\rrkey, was mined by the experts of Etimaden
and went through the processes of enrichment grinding in hi-tech concentrator facilities.
After getting transformed into quality, sustained and innovative products by the experts
of Etimaden, colemanite was used in many sectors. Colemanite (2CaO.3B2O3.5H2O),
which was a mineral-rich type of boron, was crystallized in mono ciinical system.
According to the Mohs Hardness Scale, its hardness was 4-4.5 and its specific weight is
2.42 grlcm. The B2O3 content of the Colemanite Ore mined from open quarry is between
o/o27 -o/o32. For the purpose of illustration the scanned image of page containing such
detail is reproduced as under:
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1O.2 Thus, from details available on website of Etimaden in respect of mining of
Colemanite and production of Ground Colemalite, it was very clcar that:

1. Colemanite was one of most important Boron minerals in commercial terms
which were found in Emet, Bigadig and Kestelek deposits of Turkey and mined
by Etimaden,

2. The B2O3 content of the Colemanite Ore mined from open quarry was between
27%o-32o/o, However, the line "8203 content of the Colemanite Ore mined from
open quarry utas between %27-%32" was deleted from their website after
initiation of inquiry.

3. Boron minerals i.e. Colemanite were made usable and valuable by Etimaden by
using various mining methods which was enrichcd by physical proccsses ald
converted into concentrated boron products.

4. Mined Colemanite went through the processes of enrichment grinding in hi-tech
concentrator facilities available with Etimaden and conccntrated Colemalite
was produced. By this process the mined Colemanite Ore having B2O3 ranging
between 27%o-32o/o was enhanced to Colemanite Orc Concentrate which was
sold as Ground Colemaaite having B2O3 407o. Ground Colemartite was a
concentrated product of Colemaaite produced by enrichment in concentrator
plant.

5. ThereaJter, such Ground Concentrated product was passed through crushing
and grinding processes respectively to obtain Ground Colemanite.

6. Ground Colemanite was sold in Powder form in packaging of 1000 Kg and 2000
Kg.

7. Ground Colemarrite was used in many fields of industry especially in glass,

ceramics, agnculture, detergent and cleaning industries, etc
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11. Discussion about Ore and Ore Concentrates: The various literatures available on
website in respect of Ore and Ore Concentrates were studied and some of them are
discussed here-under:

11.1 Defrnition of Ore as per Petrology ofDepositB:
Ore: ameta-lliferous mineral, or aggregate mixed with gangue that can be mined for

a proht -
Gangue: associated minerals in Ore deposit tl:at have little or no va.lue.

1 1.2 Defrnition of Ore as per Wikipedia:
Ore is natural rock or sediment that contains one or more valuable minerals,

typically metals that carr be mined, treated and sold at a prolit. Ore is extracted from the
ealth through mining and treated or refined, often via smeltinq, to extract the valuable
metals or minerals.

l. a naturally occurring mineral containing a valuable constituent (such as metal)
for which it is mined and worked.

2. a source from which valuable matter is extracted.

11 Definition of Ore as Dictio
. a metal-bearing mineral or rock, or a native metal, that can be mined at a profit.
. a mineral or natura.l product serving as a source of some nonmetallic substance, as

sulfur.

1 1.5 Deftnition of Ore as per Britannica:
A natural aggregation of one or more minera.ls that cal be mined, processed, and

sold at a profit. An older definition restricted usage of the word Ore to meta-llic minera-l
de osrts , but the term has expanded in some instances to include nonmeta-llics

11.6 Defrnition of Ore Concentrate as per Wikipedia:

Ore concentrate, dressed Ore or simply Concentrate is the product generally
produced by meta-l Ore mines. The raw Ore is usually ground finely in
various comminution operations ard gangue (waste) is removed, thus concentrating the
metal component.t!

L2. The terms Ores ald Concentrates have been defined in the Explanatory Notes of
Chapter 26 of the HSN which defined that the term 'Ore' applies to meta-lliferous minerals
associated with the substances in which they occur and with which they were extracted
from the mine; it also applied to native metals in their gangue (e.g. metalliferous sarrds").
The term 'concentrates' applied to Ores which have had part or all of the foreigrr matter
removed by specid treatments, either because such foreign matter might hamper
subsequent metallurgic.Ll operations or with a view to economical transport".

12.1 The definitions of Ore and Ore Concentrate discussed above showed that the term
"Ore" was a naturally occurring raw and native mineral which were produced by mines
and contain various foreign material and impurities. Ore was extracted from the eadh
throuBh mininq and treated or refined to extract the valuable meta-ls or minerals. The
"Ore Concentrate" was dressed Ore obtained by passing through the physical or physic-
chemical operation viz. cleaning, washing, drying, separation, crushing, grinding, etc.
Naturzrl Ore which was extracted from the mines though might have predominance of a
particular mineral but do not consist of any particular mineral a-lone. It was a naturally
occurring raw and native mineral which was produced by mines and contained various
foreign materizLl, impurities and other substances and not suitable for further operations.
Ore was extracted from the earth through mining and treated or refined to extract the

4

I
2

11.3 Definition of Ore as per Merriam Webster:
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valuable metals or minerals. The "Concentrate" was the form or Ores from which part or
all of the foreign matters have been removed and obtained by passing through the
physical or physic-chemical operation viz cleaning, washing, drying, separation, crushing,
gdnding, etc. Therefore, it appeared from the above that Natural Ore consisted of various
minera.ls a-nd other minera.ls ald substances and therefore as such it could not be
directly used for any further manufacturing. Whereas concentrate was form, from which
part or all of the foreigrr matters had been removed.

13. From the data available in EDI system of Customs, it was noticed rhat M/s Vishwa
Glass was importing Ground Colemanite, B2O3 4Oo/o, Natural Boron Ore from United
Arab Emirates, supplied by M/s Asian Agro Chemica-1 Corporation by classifying under
CTH. 25280090 of Customs Tariff Act, 1975 and availed exemption from payment of Basic
Customs Duty as per Sr, 130 of Customs Notilication No. 50/20 17 dated 30.06.2017 by
deciaring Ground Colemanite, B2O3 40% as Boron Ore and belore this Notifrcation they
were availing exemption from payment of Basic Customs Duty as per Sr. 113 of Customs
Notification No.72 /2O12-Cus dated 17 .O3.2O72 as amended vide Notification No
28/2015-Cus dated 30.04.2015. The details of Ground Colemanite, B2O3 4Oo/o, Natural
Boron Ore imported by M/s Vishwa Glass ald cleared undcr the jurisdiction of the
Customs Commissionerate of Ahmedabad from April, 2015 is as per Annexure-A/ 1, A/2,
A/3, Al4, A/5 and A/6 for Financial year 2015-16, 2016-77,2417-78,2018-19, 2Ot9-2O
& 2O2O-21 [up to 26. 1 1 .2O2O) respectiveiy to the Show Cause Noticc.

L4. From thc data available in EDI system of Customs, it was noticed that M/s Vishwa
Glass classihed Ground Colemaaite lB2O3 4O%) Narural Boron Orc as "Others" under
CTH 25280090 of Customs Tariff Act, 1975. The CTH 25280090 of Customs Tariff Act,
1975 under which M/s Vishwa Glass declared the goods i.e. "Ground Colcmanitc (8203
40%) Natural Boron Ore" was as under:-

Description
Rate
of

Dutg
2528 NATURAL BORATES AND CONCENTRATES THEREOF

(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE:
NATURAL BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT

252800 Natural borates ard concentrates thereof (Whether or
not calcined), but not including borates separatcd from
natural brine; natural boric acid containing not moro
than 85 o/o of H3 BO3 ca-lculated on the dry weight

25280010 Natural Sodium Borates and Concentrates Thereof I((i Ioa
(Whether or not Calcined)
Natural boric acid containing not more than 85% of H3
BO3 ( calculated on the dry weight )

Natural calcium borates a-nd concentrates thereof
(whether or not calcined)
Others KG

15. Statement dated 02.11.2O2O of Shri Pradipkumar P Patel, Director of M/s. Vishwa
Glass & Ceramics Pvt Ltd, recorded on 02.17.2O2O before the Supcrintendent of Customs
(SIIB), Surat wherein he inter a-lia stated that:-

i. M/s Vishwa Glass & Ceramics Pvt. Ltd. was engaged in manufacturing of ceramic glaze

mixture / Frit used in the manufacturing of certunic products and all the Ground
Colemalite used for the said manufacturing was being imported only and their
manufacturing facility was at Plot no. 1430, Vill.-Ankhi, Jambusar, Bharuch.

KG lro%

UnitChapter
Head.

25280020

25280030

2524OO90

KG lOa/o

LOo/"
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iii. They used Ground Colemanite in manufacture of Ceramic Glaze Mixture commonly
known as Frit as such without any processing ald their prime customers of Frit/Ceramic
Glaze Mixture were M/s Silvania Ceramics Pvt. Ltd., Morbi, M/s Asian Granito India ltd.,
Himmatnagar, M/s Glossy Tiles, Morbi and others manufacturing ceramic products.

iv. They were declaring Ground Colemanite, B2O3 4OV., Natural Boron Ore under
2528OO9O and were availing exemption from payment of Basic Customs Duty as per
Sr, 130 of Customs Notihcation No.50/2017 dated 30.06.2017 by considering Ground
Colemanite, B2O3 4oyo as Boron Ore and before ttris they were availing exemption from
payment of Basic Customs Duty as per Sr. 113 of Customs Notifrcation No. 12/2012-Cus
dated 17.03.2012 as amended vide Noti{ication No.28l2015-Cus dated 30.04.2015.

v. On being asked to go through CTH 25280090 ald to comment on why he had declared
Ground Colememite under CTH 2528OO9O since the Ground Colememite imported by
them was in the form of Calcium Borate and correctly classifiable under CTH 25280030,
he stated that he had no idea why it was being classified under CTH 25280090 instead of
25280030 as they were not technical persons and it was being classified so because their
supplier claimed as per all their documents that Ground Colemanite, B2O3 4Oo/o, Natura-1
Boron Ore was to be classified under CTH 25280090 and that they were simply
classitying under the same heading since long.

vi. On being asked as to what was the definition of 'Ore' and whether Ore can be used
directly without ary processing on it, he stated that as per their understanding, anything
produced out of mine is a Ore in its raw form; that it was a-lso true that many Ores were
to be processed/ cleaned by sieving etc before supply and marry products of supplier
which were fine in nature can be used as such and use also depends on process of
particular product. He also submitted a letter in regard to the process undertaken by
Manufacture or producer of their imported product Ground Colemalite, B2O3 4oo/o .

vii. On being asked to go through:(a) the print out taken from website of M/s Etimaden
htr www.etrm en. ov. tr en which stated that "The B2O3 content of the
colemanite Ore mlned from opea quarry is betuteen o/o27-%o32" (b) the print out of
'product technica-l data sheet'of Colemanite (calcium Borate) taken from website of M/s
Etimaden ald categorized at their website as "Refined Product" wherein it was mentioned
that "The Ore ls enriched ln concentrdtor pla.nt to obta,ln concentroted. p"oduct.
The Concentrated product ls passed through crushlng oll.d grlfldlng processes
respectiuelg to obtain milled product, It ls then packaged. in a packaging unlt @nd
readg for sald' ernd offer his comments, he stated that M/s Etimaden has many mining
sites allover Turkey ernd diffcrent grades ald types of Boron Minerals with varying
percentages of B2O3 content are mined; that Ground Colemanite (Natural Boron Ore)
having 4O%o B2O3 content was imported by them; that he had gone through the literature
of thc product shown to him but was not aware of the samc etnd with rcgard to proccssing
of M/s Lltimadcn, hc had already produced a letter.

viii. On being asked to go through the description of goods under CTH 25280030 of
Custom tariff under CTH 25280030 and Sr.No. 130 of Customs Notification No. 50/20i7
dated 30.06.2017, wherein benefit of Customs Notification No.50/2017 dated 30.06.20i7,
which provides for NIL Basic Customs Duty is avaiiable only for the import of Natural
Borates (Boron Ore) and not available for its concentrates fa-lling under heading 2528 of
Customs Tariff and offer his comments, he stated that he had gone through the
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ii. They had regularly imported Ground Colemanite since 2015 mostly from Navasheva or
Adani port, Hazira and the details of such import were also available in the EDI System of
Department; that they imported Ground Colemanite (Calcium Borate) B2O3 4Oo/o ol M/s
Etimaden, Turkey by declaring it in as "Ground Colemanite, B2O3 4Oo/o, Natural Boron
Ore" as declared in all import documents of their supplier M/s Asian Agro Chemicals
Corporations, U.A.E. since April 2015 and that all the consignments of Ground
Colemanite imported since 2015 were similar in all respect.



description of goods under CTH 25280030 of Custom Tariff and Sr. No.130 of Customs
Notification No.50/2017 dated 30.06.2017, wherein benefit of Customs Notification
No.50/2017 dated 30.06.2017 has been given; that they were not technical persons and it
was being classified so because their supplier claimed as per all their documents that
Ground Colemanite, B2O3 40ok, Natural Boron Ore was to bc classrhed under CTH
25280090 and they were simply classifying under the same heading since long and
claiming the benefit of Notification.

ix. The goods imported by them was not a Calcium Borate.

16. During investigation of a similar enquiry by D.R.I., Surat in respect of import of
"ULEXITE" described as "ULEXITE BORON ORE" manufactured by same producer M/s
Etimaden, T\rrkey and supplied through same trader M/ s Asian Agro Chemicals
Corporation, UAE, it was found that said product i.e., "ULEXITE" was a concentrated
product of natural boron Ore. The said investigation in respect of import of "ULEXITE"
described as "ULEXITE BORON ORE" by M/s Indo Borax and Chemicais Ltd, 302, Link
Rose Building, Linking Road, Near Kotak Mahindra Bank, Sanlacruz Wcst, Maharashtra
was completed resulting in issualce of Show Causc Noticc No.DRI/AZU/SRU-
0612020 /lndo-Borax dated 16/1212O2O. M/s Pegasus Customs House Agency Pvt. Ltd.,
CHA of M/s Indo Borax and Chemica.ls Ltd vide letter dated O3.O7 .2O2O had submitted
copies of import documents of M/s Indo Borax which included the test rcport of 'ULEXITE'
supplied by M/s Etimaden, Turkey show.ing the descripLion of the goods supplied as:-

"Uexite, Concentrated, Granular, In Bulk 3_125mm"

16.1 The Show Cause Notice issued by DRI mentioned that the test report of the
consignment imported as ULEXITE BORON ORE'was obtained and as per Test Report of
Chemical Examiner, Grade-I, Central Excise & Customs Laboratory, Vadodara all such
imported items were 'processed mineral Ulexite' (as per the Show Cause Notice no.
DRI/AZU/ SRU -06l2O2O llndo-Borax dated 16/12/2O2Ol; that as per the literaturc
available at sitc of M/s Etimaden, ULEXTE Granular was a refincd product having lesser
concentration of B2O3 i.e. 3Oo/o in comparison to their product "Ground Colemanite" which
is having minimum concentration of B2O3 at 4Oo/o. Hence, it was cleer that "Ground
Colemanite" was a more relined ald concentrated product and the tcst report of the
producer in case of "ULEXITE' decla-red it as concentrated product and the presence of
higher %age ol B2O3 made it more concentrate. However, no such test report of thc
producer M/s Etimaden had been disclosed by M/s Vishwa Glass in prescnt case through
e-sanchit portal/ Customs Department.

17. In view of the discussions in the aforesaid paras, it appeared that M/s Vishwa
Glass were engaged in import of Ground Colemanite, B2O3 40% produced by M/s
Etimaden, Turkey. The said product was imported from United Arab Emirates, supplied
by M/s Asian Agro Chemica.l Corporation. M/s Vishwa Glass classified Ground
Colemanite, B2O3 4Oo/o under CTH. 25280090 of Customs Tariff Act, 1975 and availed
exemption by declaring it as Natura.l Boron Ore from paJ,.rnent of llasic Customs Duty as
per Sr.1 13 of Customs Notification No. 72/2O72-Cus dated 17.O3.2O12 as amended vide
Notihcation No. 28/2015-Cus dated 30.04.2015 and Sr. 130 of Customs Notification No.

50/2017 dated 30.06.2017 for period from 01.04.2015 to 30.06.2017 and Or.O7.2077 to
26.1 1.2O2O respectively.

L7.L ln view of the discussions in aforesaid paras, it also appcared that M/s Vishwa
Glass imported Ground Colemanite B2O3 4Oo/o for manufacture of ceramic glaze mixture
commonly known as Frit and imported Ground Colemanite B2O3 4Oo/o was used without
aly further processing and it has been revealed by ShriPradipkumar P Patel, Director of
M/s. Vishwa Glass & Ceramics Pvt Ltd in his statement daled 02.17.2020 that they use
Ground Colemaaite in manufacture of Ceramic Glaze Mixture commonly known as Frit as
such without further process. The inquiry made from manufacturer of Ceramic Glaze
mixture also shows that Ground Colemanite having B2O3 4Oo/o werc utilized directly
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without further process in manufacture of Ceramic Glaze Mixture (frit).

17.2 In view of the discussions in aforesaid paras, it further appeared that the term
"Ore" was a naturally occurring raw and native mineral which were produced by mines
and contained various foreig:n material and impurities. Ore was extracted from the earth
through minine artd treated or refined to extract the valuable metals or minerals. The
"Ore Concentrate" was dressed Ore obtained by passing through the physical or physic-
chemical operation viz clealing, washing, drying, separation, crushing, grinding, etc.
Natural Ore which was extracted from the mines though might have predominance of a
pa-rticular mineral but do not consist of any particular mineral alone. It was a naturally
occurring raw ard native mineral which were produced by mines and contained various
foreigrr material, impurities and other substances and as such not suitable for further
operations. Ore was extracted from the earth through minine and treated or refined to
extract the vzrluable metals or minerals to make it usable. The "Concentrate" was the form
or Ores from which part or all of the foreign matters had been removed and obtained by
passing through the physical or physic-chemical operation viz cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appeared from the above that Natural
Ore consisted of various minera-ls and other minerals arrd substances and therefore as
such it could not be directly used for any further manufacturing. Whereas concentrate
was form, from which pelrt or a-11 of the foreign matters had been removed.

17.3 In wiew of the discussions in aforesaid paras and details available on website of
Etimaden, Turkey, it appeared ttrat Ground Colemanite was one of most important Boron
minerals in commercial terms which were found in Emet, Bigadig and Kestelek deposits of
Turkey and mined by Etimaden. The B2O3 content of the Colemalite Ore mined by
Etimaden from open qua-rry was between 27o/o-32o/o. Boron minerals i.e. Colemanite were
made usable ernd valuable by Etimaden by using various mining methods which were
enriched by physical processes and converted into concentrated boron products. Mined
Colemanite went through the processes of enrichment grinding in hi-tech concentrator
facilities available with Etimaden and by this process concentrated Colemanite was
produced. Further, by this process the mined Colemalite Ore having B2O3 ranging
between 27o/o-32o/o had been enhanced to produce Colemanite Ore Concentrate which was
sold as Ground Colemanite having B2O3 4Oo/o. The content of B2O3 had also been
confirmed as 4O.5%o and 38.51% by CRCL, Vadodara and CRCL, New Delhi respectively.
Thus, Ground Colemanite was a concentrated product of Colemalite produced by
enrichment in concentrator plant and after passing through crushing and grinding
processes packed in bag and sold in Powder form. The CRCL, Vadodara and CRCL, New
Delhi also confirmed the form of sampie grinded ald crushed powder. Further, M/s
Etimaden also categorized Ground Colemanite as refined product at their website. Thus,
Ground Colemtrnite B2O3 4OVo produced by Etimaden is Ore Concentrate.

L7.4 ll zrJso appezred from the above discussions at para 16 that if the producer's test
report (for their product 'ULEXITE) described their product of lesser concentration as
'concentrated', thcn the test reports which were being supplied by M/s Etimaden with a-11

its consignments, have not been disciosed to the Customs Department with intent to claim
the consignment as T.Iatural Boron Ore'for availing the exemption benefits under Sr.No.113
of the Notifrcation No.1212012-Cus dated \7.O3.2O72 (upto 30.06.2017) and Sr.No. 130 of
tlre Notification No. 50/2017-Cus dtd.30.06.2017 (from Ol.O7.2Ol7 onwards).

17.5 It appeared that M/s Vishwa Glass classified Ground Colemanite (8203 4O%)

Naturnl Boron Ore as "Others" under CTH 2528OO9O of Customs Tariff Act, 1975.
Further, it also appeerred that Ground Colemanite was Natured Ca-1cium Borate and
separate entry of itcm having description Natural Czrlcium Borates and concentrates
tltereof was availablc at CTH 25280030 of Customs Tariff Act, 1975. Hence, appropriate
classification of Ground Colemanite was CTH 25280030 of Customs Tariff Act, 1975.
Thus, M/s Vishwa Glass had wrongly classilied Ground Colemanite (B2O3 4O%) under
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CTH 25280090 of Customs Tariff Act, 1975 which was required to bc re-classified under
CTH 25280030 of Customs Tariff Act, 1975.

L7.6 ll also appeared that as per Sr.No.130 of Customs Notification No.5O/2017 dated
30.06.2077 a-rld Sr.113 of Customs Notification No.l2 /2O72-Cus dated 17.03.2012 as
amended vide Notilication No.28/2015-Cus dated 30.04.2015 the NIL rate of Basic
Customs Duty had been prescribed on the goods i.e. Boron Ore falling under chapter
heading 2528 of Customs Tariff Act, 1975. From the Chapter Heading 2528 of Customs
Tariff Act, 1975 it was noticed that Natural borates and conccntratcs thereof fail under
the said chapter heading. Thus, from simultaneous reading oi Sr. No.130 of Customs
Notilication No.50/2017 dated 30.06.2017 and Sr. 113 of Customs Notification
No.7212O1.2-Cus dated 17.O3.2012 as amended vide Notification No 28/201S-Cus dated
30.04.2015 and corresponding description of goods, it was noticed that exemption had
been given only to Boron Ore eind not to concentrate of Boron Ore.

17.? lt further appeared that Ground Colemanite imported under Bills of Entry Nos-
6450206 dated 13.01.2020, 6530001 dated 18.01.2020 and 6543322 dated 20.01.2020
tota-11y weighing 312000.000 Kgs valued at Rs. 1,07,59,104/- lAssessable Valuel had been
seized under Section 110(1) of Customs Act, 1962 being liab)c for confiscation under
Section 1 1 1(m) of Customs Act, 1962 which was subsequently released provisionally by
the competent authority on request of M/s Vishwa Glass under provisions of Section
1 10A of the Customs Act, 7962.

17.8 It also appeared that M/s. Vishwa Glass imported Ground Colcmanite, B2O3 40%
by declaring as Natural Boron Ore and cleared under the jurisdiction of the Customs
Commissionerate of Ahmedabad from April, 2015. The Bills of Entry filcd by M/s Vishwa
Glass for the period from 01.04.2015 to 30.12.2019 were assessed final11u. After initiation
of inquiry, the bills of cntry frled by M/s Vishwa Glass were assessed provisiona-lly and
M/s Vishwa Glass paid Basic Customs Duty @ 5%o as per Sr.No.130 of Notification
No.50/2017 dated 30.06.2017.

18. lt appeared that imported goods declared as "Ground Colemarite (8203 4O%l

Natural Boron Ore" by M/s Vishwa Glass were a concentrate of Naturai Calcium Borate
however M/s Vishwa Glass had mis-declared the description as "Ground Colemanite
(8203 4O%l Natural Boron Ore" instead of " Concentrates of Nahtral CaLcium Borate " or
" Concentrates of Boron Ore" and wrongly claimed arrd availed the benefit of exemption
knowingly and deliberately with intention to evade Customs Duty lrom payment of Basic
Customs Duty as per Sr.No. 1 13 of Customs Notification No.12 / 2O),2-Cus dated
77.O3.2012 as amended vide Notification No.28/2015-Cus datcd 30.04.2015 and
Sr.No. 130 of Customs Notihcation No.50/2017 dated 30.06,2O17 for period from
01.04.2015 to 30.06.2017 and 01.07.2017 to 26.11.2020 respc<:tively by declaring
Ground Colemanite, B2O3 4Oo/o as Boron Ore as the exemption was available only to
Boron Ore knowingly and deliberately with intention to evade Customs Duty amounting
lo R:s. 2,21,79,0261- as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & A-6 for the
period 2015-16,2076-17,2OI7-18,2Ol8-19,2O19-2O and 2O2O-21 [up to 26.11.2020]
respectively. The fact that Ground Colemanite B2O3 40% imported by them were in fact
concentrate of Natural Calcium Borate was cleariy evident from the process and literature
discussed by Etimaden on their website in respect of Ground Colemanite wherein they
have clearly stated that after mining from open query, enrichment in concentrator plant
was done and content of B2O3 was enhanced from 27"/o-32o/o to make it usable and after
passing through crushing and grinding processes, it was packed and sold in Powder form.
Therefore, M/s Vishwa Glass despite knowing that the goods declared as Boron Ore
imported by them were in fact Ore Concentrate, wrongly claimed ald availed the benefit
of the above mentioned Notification which was available only to Boron Ore, By the
aforesaid acts of willful mis statement and suppression of facts, M/s. Vishwa Glass had
short-paid the applicable Customs Duty and other allied duties/tzrxes by way of deliberate
mis-representation, willful mis-statement and suppression of facts in order to cvade the
differential Duty leading to revenue loss to the govemment exchequer. Also, thc subject
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19. It appeared that M/s Vishwa Glass classified Ground Colemanite (8203 a0%) as
Natura.l Boron Ore under "Others" CTH 25280090 of Customs Tariff Act, 1975 whereas
Ground Colemanite was Natura.l Ca-1cium Borate and separate entry of item having
description of Natural Ca-1cium Borates and concentrates thereof was available at CTH
25280030 of Customs Tariff Act, 1975. Hence, appropriate classification of Ground
Colemanite was CTH 25280030 of Customs Tariff Act, 1975. Thus, M/s Vishwa Glass had
wrongly classified Ground Colemanite lB2O3 4Oo/ol under CTH 2528OO9O of Customs
Tariff Act, 1975, which was required to be rejected and appropriately to be classihed
under CTH 25280030 of Customs Tariff Act, 1975.

20. Section 114A of Customs Act, 7962 provides for penaJty for short levy or non-levy
of Duty in certain cases. "Where the Duty has not been levied or has been short Ievied or
the interest has not been charged or paid or has been part paid or the Duty or interest
has been erroneously refunded by reason of collusion or any willful mis-statement or
suppression of facts, the person who is liable to pay the Duty or interest, as the case may
be as amended under Section 28 sha-11 also be liable to pay a penalty equal to the Duty or
interest so determined". In this case, the mis-declaration of description and classification
was intentionally made and the importer also appeared liable to pena-1ty under Section
1 1 4A of the Customs Act as short payment of Duty was on account of / due to reason of
wiilful mis-statement or suppression of facts on the pa-rt of importer. The importer also
appeared liable for penalty under Section 114AA of the Customs Act, 1962 as test report
of the producer M/s Etimaden was not disclosed by M/s Vishwa Glass through e-sanchit
porta-l of the Department with intent to wrongly avail exemption from pa5rment of Customs
Duties.

20.1 M/s Vishwa Glass had imported 11904 MTS totally va.lued at Rs. 39,99,75,729 /- of
Boron Ore Concentrate and wrongly claimed a-nd availed the benefrt of exemption from
payment of Customs Duty as per Sr.No.113 of Customs Notification No.12/2012-Cus
dated 17.03.2012 as amended vide Notification No 28/201S-Cus dated 30.04.2015 and
Sr.No. 130 of Customs Notihcation No.50/2017 dated 30.06.2017 for period from
01.04.2015 to 30.06.2017 and 01.07.2017 to 26.77.2020 respectively by declaring
Ground Colemernite, B2O3 40% as Boron Ore as the exemption was available only to
Boron Ore. Out of said goods, goods totally weighing 312 Mts totaJly valued at Rs.
1 ,O7 ,59,104 / - [Assessable Value] imported under Bi11s of Entry Nos. 6450206 dated
73.01.2O2O,6530001 dated 18.01.2020 and 6543322 dated 2O.O1.2O2O had been seized
being liable for confiscation under Section 1 1 1 (m) of Customs Act, 1962 which was
subsequently released provisionally by the competent authority. Further, balance goods
weighing 11592 MTS totally valued at Rs.38,92,16,625/- which were not available for
seizure had been imported in contravention of the provisions of Section 46(4) of the
Customs Acl, 1962. For these contraventions and violations, the tota-l goods fell under the
ambit of smuggled goods within the meaning of Section 21391 of the Customs Acl, 1962
and hence appearcd Iiable for confiscation under the provisions of Section 1I1(m) of the
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imported goods appeared to be classiliable under tariff item No. 25280030 whereas the
importer appeared to have willfully mis-classified the same under tariff item no.
25280090. It appeared that it was not the case where importer was not aware of the
nature and appropriate classification of goods. However, the importer had willfu1ly mis-
declared the description to evade palanent of Custom Duty and a-lso mis-classifred the
goods to evade pa5rment of Customs Duty by self-assessing the same under CTH
2a25OO9O claiming the benefit of Customs Notification No.l2l2O),2-Cus dated
17.O3.2Ol2lSr.No.1 13) as amended vide Notification No.28/2015-Cus dated 30.04.2015
and No.50/2017 dated 30.06.20I7 (Serial No.130), payrng NIL BCD, as the said goods
appeared to be 'Concentrates of Natura.l Borate' instead of ' Natura1 Boron Ore'. Hence,
the provisions of Section 28(4) of Customs Act, 1962 for invoking extended period to
demand the evaded DuQr was clearly attracted in this case. The differentia.l duties on
imports were liable to be demanded and recovered from them under Section 28(41 of
Customs Act, 7962 along with applicable interest under Section 28AA of Customs Act,
1962_



Customs Act, 7962 in as much as by wrongly claiming ald availing the benefrt of
Sr.No.113 of Customs Notification No. l2/2O12-Cus dated 17.O3.2O72 as amended vide
Notification No 28/201S-Cus dated 30.04.2015 ald Sr. No.130 of Customs Notification
No.5O/2017 dated 30.06.2017, the importer had wrongly claimcd the goods imported to
be Ores and the importer was liable for penalty under Section I 12(a) & (b) of the sard Act
for such acts of contravention.

2L. Shri Pradipkumar P Patel, Director of M/s. Vishwa Glass & Ceramics Pvt Ltd was
responsible for import and he knowingly with intention to evadr: Customs Duty, wrongly
claimed and availed the benefit of exemption from payment of Customs Duty as per
Sr.No. 113 of Customs Notification No.l2l2O72-Cus dated 77.O3.2012, as amended vide
Notilication No.28/201S-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification
No.50/2017 dated 30.06.2017 and Shri Pradipkumar P Patel, Director of M/s. Vishwa
Glass & Ceramics Rrt Ltd, contravened the provisions of Customs Act and failed to
comply with provision of Customs Act thereby rendered himsell liable for penalty under
Section 112(a) & (b), Section 114AA ard Section 117 of the Customs Act, 1962.

22. Therefore, Show Cause Notice No. Vnl/ 10-06/0&A /2O2O-21 daled 28.12.2020
issued to Importer M/s Vishwa Glass & Ceramics Private Limitcd, Plot No.1430, Village-
Ankhi, Jambusar, Bharuch-392150 calling upon to show cause 1cl the Principal
Commissioner of Customs, Ahmedabad, 1"t Floor, Custom Housc, Near All India Radio,
Navrangpura, Ahmedabad-380009( Gujarat) as to why:-

(r) The classification of tariff item 2528OO9O declared as "Ground Colemanite
(B203 4O%) Natura1 Boron Ore" given in the Bil1s of Entries, as mentioned in
Annexures A-1, A-2, A-3, A-4, A-5 & A-6 to this Shor.r, cause Notice should not
be rejected and the goods be correctly classified under tariff item No. 25280030
as "Natural Calcium Borate and concentrates thereof';

(ii) The exemption of Basic Customs Duty [BCD) under (i) Notification No.

12 /2O12-Cus dated 17.03.2012, as amended (Sr. No. 1 13) (till 30.06.2017) and
(ii) Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr. No. 130)

1O7.O7.2017 onwards) should not be disallowed;

(iii) Differential Customs Duty amounting to Rs. 2,2L,79,O261- (Rupees Two
Crore TVrenty One Lakhs Seyenty Nine Thousand Twenty Six Only) as

detaitcd in Annexures A-1, A-2, A-3, A-4, A-5 & A-6 ald consolidated in
Annexure-A7 to this Show Cause Notice, leviable on Boron Ore Concentrate
imported by declaring as Natural Boron Ore should not bt: demanded ald
recovered from them under Section 28(4) ofthe Custotns Act, 1962;

(iv) The goods having assessabie value of Rs. 39,99,75,729 | - imported by wrongly
claiming as Boron Ore as detailed in Annexures A-1, A-2, A-3, A-4, A-5 & A-6
and consolidated in Annexure-A7 to this Show Cause Notice should not be held
as liable to conliscation under Section 111(m) of the Customs Acl, 1962;

(u) lnterest should not be recovered from them on thc dif[crcntia] Customs Duty as

at (iii) above, under Section 28AA of the Customs Acl,1962;

(vi) Penalty should not be imposed on them under Section 112(a) & (b) of the
Customs Act,l962;

(vii) Penalty should not be imposed on them under Section 1 14A of the Customs
Act,7962;

(.riii) Penalty should not be imposed on them under Section I 14AA of the Customs
Act,7962;
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(i") Penalty should not be imposed on them under Section 1 17 of the Customs
Act,1962;

(x) Protest lodged by them should not be vacated and Customs Duty of Rs.
23,76,16),l- paid under protest towards their differential Duty liability should
not be adjusted against their total differential Duty liabilities.

23. Further Show Cause Notice No VIII/ 10-06/O&Al2O2O-21 dated 28.72.2020 were
issued to Shri Pradipkumar P. Patel, Director of M/ s Vishwa Glass & Ceramics Private
Limited, Plot No. 1430, Village-Ankhi, Jambusar, Bharuch-392150 having registered
office at A-1502,1503,1504, The Capital, Opp. Hetarth Party Plot, Science City Road, So1a,

Ahmedabad-380060 ca.lling upon to show cause to the Principal Commissioner of
Customs, Ahmedabad, 1"t Floor, Custom House, Near A1l India Radio, Nawangpura,
Ahmedabad-380009 (Gujarat) as to why:-

(r) Penalty should not be imposed on him under Section 112(a) & (b), Section
114AA and Section 117 of the Customs Act, 1962.

24. Written submission: Advocate of the importer filed w tten submission date----
wherein they interalia stated as under:

24,L As per the Orders of the Hon'ble Tribunal, the matters have to be re-
considered in the light of Test Reports of CRCL, New Delhi and the judgments relied
upon by the Importers:

24. 1. 1 that the Hon'ble Tribuna.l has categorically held that question of going to
Wikipedia ald Websites to ascertain the meaning of the term "Ore" does not arise since
the goods have been tested and on test CRCL, New Delhi has reported that the goods are
Boron Ore; that the Hon'ble Tribunal has held that the matter has to be decided in the
light of the said Test Reports of CRCL, New Delhi; that since tlee Test Reports of CRCL,
New Delhi categorica.lly report that the goods are Boron Ore, the beneht of the exemption
cannot be denied by holding that the goods are not Boron Ore.

24.L.2 Lhat the Honble Tribunal has held that the issue whether Ore continues to be
Ore after removal of impurities is considered and decided by the various judgments relied
upon by the importers; that as per the said judgments, which are referred to herein after,
Ore does not cease to be Ore by mere reason of remova.l of foreign particles and
impuritres; that as pcr the directions of the Honble Tribunal, the matter has to be decided
in the light of the said judgments, it would follow that the goods do not cease to be Ore by
reason of removal of the foreigrr particles/ impurities and hence cannot be denied the
exemption granted to Boron Ore; that the Test Report of CRCL. New Delhi. relied upon
in the Show Cauee Notice itself clearly establishes that the lmported gooda are
"Boron Ore" and therefore covered under Sr. No.113 of Notifrcation No.12/2012-Cus
and Sr.No,13O of Notification No. 5O/2O17-Cus.:

24.1.3 That Sr.No.113 of Notification No.12/2012-Cus and Sr. No.130 of Notification
No.50/2017-Cus, both granted exemption from basic customs duty to "Boron Ores"
falling under Customs Tariff Heading 2528; that therefore, the only two questions which
have to be answered are whether the imported goods fall under Customs Tariff Heading
2528 and whether the imported goods are a "Boron Ore". As regards the first question, it
is not in dispute that the goods fall under Tariff Heading 2528 and that as regards the
second question, the Test Report of CRCL, New Delhi, relied upon in the Notice, clearly
establishes that thc goods are "Boron Ore". Accordingly, the goods were clearly eligible for
exemption under the said two Notifications;

24.1.4 Thal very evidence relied upon in the Show Cause Notice, namely, the Test Report
of CRCL, New De1hi, establishes that the imported goods are "Boron Ore"; that the Test
report of CRCL, New Delhi, categoricaliy states that on the basis of the test carried out by
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CRCL and the available technical literature, the sample is "MineralColemanite- a Natural
Ca.lcium Boratc (commonly known as Boron Ore); that it is s thr:rcfore clearfrom the said
Test Report that the goods are Boron ore and therefore covcred by Sr.No. 113 of
Notification No.l2l2Ol2-Cus and Sr. No.130 of Notification No.50/20'l 7-Cus.

24,1.5 That, in response to letters addressed by SIIB, thc CRCL, New Delhi had by
reiterated that the sample is "MineralColemalite- a l{atural Ca-lcium Borate (commonly
known as Boron Ore)" arrd that the same is not ca-lcined; that since CRCL, New Delhi,
which is an expert body, has reported on the basis of test that the imported goods are
"Boron Ore", it is not open to the department to disregard the said Test Report of an
expert and to contend to the contrary that the imported goods are not "Boron Ore"; that
they placed reliance on following judgments, which hold that Test Report of the CRCL,
New Delhi, which is an expert body, cannot be disregarded:

- H.P.L. Chemicals Ltd v CCE-2006 /197) El:l 324
- Orient Ceramics &Inds Ltd v CC - 2008 (2261 ELT 483 (SC).

24.L.6'fhal it is scttled law that goods described in an exemption Notification have to be
interpreted as commonly understood by persons dealing with the same; that CRCL, New
Delhi, which is an expert testing authority, has on test reported that the goods are Boron
Ore as commonly known arrd therefore, the goods cannot be denied the benefit of
exemption given by the Notification to "Boron Ore".

24.2 Question urhether goods are classifrable under CTSH 2528OO9O or CTSH
2528OO3O is irrelevant for the purpose of exemption Notification:

24.2.1 Th,at there is no dispute regarding the fact that the goods are classiliable under
Heading 2528; that since the Sr. Nos. 113 ald 130 of Notifications Nos.12/20i2 and
50 /2017 respectively, refer only to Heading 2528, it follows that for the purpose of
claiming the exemption under the said Sr. Nos. 113 arrd 130, it is entirely irrelevant
whether the goods fall under Sub-Heading 25280090 or Sub-heading 25280030.
Therefore, the content.ion in the Show Cause Notice that the said goods are correctly
classifiable under Sub-heading 25280030 is irrelevant and has absolutely no bcaring on
the eligibility to exemption.

24.2.2 ThaL the Show Cause Notices have proceeded on the erroneous premise that the
exemption under Sr. No.113 of Notifrcation No.72 /2O12-Cus and Sr. No.130 of
Notification No.50/2017-Cus is confined and restricted only to "Natural Ore" i.e. naturally
occurring raw and native minera-l as obtained from the minc and contarning various
foreigrr material, impurities and other substances. According to the Show Cause Notices,
if after extracting such Natural ore from the mine, it is subjected to physical processes of
removing the foreigrr material, impurities and other substalces, it ceases to be "Natural
Ore" altd becomes "Concentrated Ore" ald is not covered by the said Sr. No. 113 of
Notification No.72/2O72-Cus and Sr. No. 130 of Notilication No.50/2017-Cus, The said
basis for denying the exemption is totally untenable in law.

24.2.3 Th,al a bare perusa1 of the said Sr. Nos.113 and 13O of Notifications Nos.
1212O12-Ctts and 50l2017-Cus respectively, would show that they cover "Boron Ores"
without any qualification or restriction and once the CRCL, New Delhi has on test
reported that the goods are "Boron Ore" as commonly knowr-r, thc bencfit of the said
exemption cannot be denied on the ground that the said Boron Orc is not in its natural
state as mined, but has been subjected to the physical process of rcmoving thc foreign
material, impurities and other substances.

24.2,4 Th,at there is no restrictlon ot condltloa in the said Notifrcations that the Boron
Ore should be in the state or condition in which it is mined i.e. with foreign particles,
impurities and other substances; that there is no stipulation in the said Notifrcations
that if the Boron ore is imported after removing the foreign particles, impurities and other
substances, it would not be entitled to the exemption.
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24.2.5 Thal by contending that the expression "Boron Ores" appearing in the said Sr.
Nos. 113 and 130, must be conlined and restricted to Natural Boron Ores i.e. Ore in the
state arrd condition in which it is mined without removing the impurities/ foreign
particles, the Show Cause Notice has committed the error of reading into the Notification
additiona-l words and conditions which are absent in the Notification; that placed reliance
on the following judgments which hold that it is not permissible to read into the
Notification, any additional words or conditions/ restrictions which are not stipulated in
the Notification:

- Inter Continental (India) v UOI - 2003 (154) ELT 37 (Guj)
- AIErmed in UOI v Inter Continental (India) - 2OOB 1226) ELT 16

(SC)

- Kantilal Manila.l & Co v CC - 2OO4 ll7 3) ELT 35.
24.3 With effect from 1't March 2OO5, the entry "Natural Boron Ore" in the earlier
exemDtion Notifications has been replaced bv the entrv "Boron Ores"

24.3.1 That while the Notifications prior to 1"t March 2OO5, viz. Notification No.23/98-
Cus (Sr. No.20), Notification No.20/99-Cus (Sr. No.22), Notification No.16/200-Cus (Sr.
No.5O), Notifrcation No.17l2001-Cus (Sr. No.54) and Notification No.21/2000-Cus (Sr.
No.57),a11 used the expression "Natura-l Boron Ore", with effect from 1"t March 2005, by
amending Notification No. 1 1/2005-CUS, the expression "Natural Boron Ore" was replaced
by the expression "Boron Ores";

24.3.2 That the word 'Natural' which qua-lified Boron Ore in the notifications in force
prior to l"t March 2005 was consciously dropped by the amending Notification 11/2OO5-
Cus and subsequent Notifications Nos. 12/2O72-Cus and 50/2017-Cus and the singular
"Ore" was made into plural "Ores". With effect from 1"t March 2005, the exemption is
ava.ilable to all types of Boron Ores and is not restricted or confined to only Natural Boron
Ore i.e. ore in the condition in which it is mined; that the contention in Para 16.3 of the
Show Causc notice that the exemption is available only to Naturai Boron Ore, is clearly
erroneous in view of the dropping of the word Natura.l from the Notifications with effect
from 1"t March 2005; that the contention that the goods should not be Concentrated Ore
and should be in the natural state in which they are mined, without removal of foreigrr
petrticles and such contention is not tenable in view of the specific artd conscious
dropping of the word Natural from the Notifications with effect from 1"t March 2005;

24.4 Cotterrtions in Show Cause Notice are contrary to the law lald dow:r by the
Hon'ble Supreme Court and the Hon'ble Tribunal:

24,4.L That the contention that the expression "Boron Ores" appearing in the
Notrfications means only the Ore as mined in its native state and does not cover
"Concentrated Ore" i.c. Ore from which foreigrr materials have been removed, is plainly
contra{i to the decision of the Hontrle Supreme Court in the case of Minerals & Metals
Trading Corporation of India v UOI & ors-1983 (131 ELT 1542 (SCl, in which it is held
that the term "Ore" cannot refer to the Ore as mlned and that the term "Ore" means
Ore which is usable ald merchantable and as commercially understood;

24.4.2 That the Hon'b1e Supreme Court has held that the term "Ore" calnot be
construed to mcan the Ore as mined since the Ore as mined would be mainly rock which
in that state can neither be imported nor marketed; that the Hon'ble Supreme Court has
held that thc Ore as mined has necessarily to be subjected to the physical processes of
rcmoving thc foreign particles, impurities and other substa-nces by which it becomes
concentrated and that the ore does not cease to be Ore when it is thus concentrated and
it is a-1so immaterial that it is imported in powder or granule form;

24.4.3 That the contention in the Show Cause Notice that ore ceases to be ore on
removal of thc foreign materierls from it, is plainly erroneous and contrary to the said
decision of the Hon'ble Supreme Court and the following decisions of the Tribunal, which
have been disregarded while issuing the Show Cause Notice:
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a) CC v Hindustan Gas & Industries Ltd 2006 l2o2l ELT 593: This

b)

decision examined the scope of the term "Ores" appearing in Sr, No.1O of
Notification No.5/98-CE dated 2-6-7998 and b1' following the er.foresaid

decision of the Hon'ble Supreme Court in the case of MMTC, held that the
term "Ores" will cover "Concentrated Ore". It was held that the term "Ore" is
the genus artd "Concentrated Ore" is a specie of Orc ald therefore covered
by the term "ore".
CC v Electro Ferro Alloys P. Ltd- 2OO7 12171 E,LT 3O2: In this decision it

c)

was held that the term "Ores" appearing in Sr. No.21 of Notification
no.2 /2OO2-CE dated 1-3-2002, covers "Concentralr:d Ore" since the "Ore" is
the genus and "Concentrated Ore' is a species of Orc. The zr.ft.rresaid

decisions in MMTC and Hindustan Gas & lndustries Ltd wcre followed in
this decision.
Shri Bhavani Minerals v CCE-2O19 13661 ELT 1041: In this decision it
was held that the term "Ore" appearing in the expression "lron Ore fines" in
exemption Notification no.62/2OO7-Cus dated 3-5-2OO7 would cover
Concentrated ore. The aforesaid decisions were followed in this decision.

24.4.4 That the very delinitions of "Concentrated Ore" relied upon in the Show Cause
Notice show that Concentrated Ore is purified ore or dressed ore; that concentrated ore is
therefore a specie of the Genus Ore as held by the aforesaid decisions; that in the said
decision of the Hon'b1e Tribunal in the case of Shri Bhavani Minera]s, in Para 5. 1 it is
held that as per the HSN notes both ore ald ore concentrate arc ores and that the sajd
HSN Notes do not make any distinction between the two.

24.5 Contentions raised in the Show Cause Notice based on website of EtiMaden
which was not updated are unteneble:

24.5.1 That the Show Cause Notice has in Paras 10.1.6 and 10.2 placed reliance on
website of EtiMaden to contend that as per the said websitc, the B2O3 content of
Colemanite ore mined from open quarry is between 27o/o - 32o/o and thc Colcmanitc ore is
made usable ald valuable by EtiMaden by using various mining methods which cnriched
by physical processes ald converted into concentrated boron products; that it is
contended that by processes of enrichment grinding in hi-tech concentrator facilities the
mined Colemanite ore having B2O3 ranging between 27o/o-32o/o is enhanced to 4O%o;

24.5.2 That by Certificate dated 15th February 2021, EtiMaden have clarified that the
B2O3 content of their natura-l borates are not updated frequently on their website since it
changes with the nature of the ore vein operated; that they have further clarifred that the
boron lumps have B2O3 content ranging from 38-42o/o ald thesc are simply powdered

and no chemical treatment is done; that they have further clarificd that the Boric Oxide
content differs in every ore vein and that they give specifrcation and certificate of analysis
in respect of each shipment.

24.5,3 That in the circumstances, the contentions raised in the Show cause notice
based on the website which was not updated, to the effect that the B2O3 content rn the
mined Colemanite is only between 27 -32o/o is misconceived and untenable;

24.6 Scope of Sr. Nos.113 and 13O of Notifications Nos. 12l2O12-Cus arrd 5O|2OL7-
Cus respectively cannot be determined by reference to other entries in the
Notification:

24.6.1 That the scope of the expression "Boron Ores" appearing in Sr.No.113 of
Notification No.l2/2O72-Cus ard Sr. No.130 of Notifrcation No.50/2017-Cus cannot be

determined by reference to other entries in the said Notifications; as laid down in the
following judgments, each entry in a Notification is a distinct, scparate and self-contained
exemption and the scope of arr entry in the Notification has to be detcrmined
independently based on the words/terms used therein and not by comparison with or
reference to the terms of some other entry in the Notification:

Tata Tea Ltd v CCE - 2OO4 (1.641 ELT 315
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Indian Oil Corporation v CCE - 1991 (53) EL"t 347

24.6.2 That in view of the decisions of the Honble Supreme Court and the Honble
Tribuna-l, the expression "Boron Ores" appearing in Sr. No.113 of Notification
No.12/2O12-Cus and Sr. No.130 of Notification No.50/2017-Cus, is on its own terms to
be considered as widc enough to cover the Ore, which after mining has been purified by
remova.l of foreign matter, it is immateria.l that the said Sr. Nos.113 and 130 do not
specifically mention Concentrated Ore; that in respect of Boron Ores, the scope was with
effect from I * March 2005 specifically broadened and widened by consc.iously dropping
the word Natural ald by making the singular "Ore" into plural "Ores"; that the scope of
entry relating to Boron Ores cannot therefore be restricted by comparison with other
entries in the Notification;

24,7 Reliance placed on proceedings in respect of Indo Borax and Chemicals is
misplaced:

24.7.1 T}rat the reliance placed in the Show Cause Notice on the proceedings in case of
another importer viz. Indo Borax and Chemicals is totally untenable in law; that the
goods imported by the said importer were Ulexite which are not the goods imported in the
present case ald thercfore, no relialce can be placed on the proceedings in the said case
of import of Ulexite even though the supplier artd producer were the same as in the
present case; that moreover, every case has to be examined on its own merits and on the
basis of evidence available in the case in question; that the present case c.rnnot be
decided on the basis of evidence available in some other case and that too in respect of a
product different from that in the present case.

24.8.1 That without prejudice to the aforesaid submissions, in aly event, the Show
Cause Notice is partly barred by time, having been served after the expiry of the limitation
period of two years specified in Section 28(1) of the Customs Act 1962; that to the extent
the Show Cause Notice extends beyond the normal period of limitation of two years
provided in Section 28 (1) of the Customs Act 1962, the same is therefore barred to that
extent.

24.8.2 That the largcr period of limitation of five years specified under Section 28141 of
the Customs Acl 1962 is inapplicable in the present case since there is no collusion or
wilful mis-statement or suppression of facts on part of the importer; that the larger
period of limitation under Section 28$l of the Customs Act 1962 had been invoked in the
Show Cause Notice on the totally untenable ground that the imporeter had wi11fully mis-
stated the classi{ication of the imported goods for claiming the benefit of the said
Notifications and that in the Bills of Dntry the Appellant willfutly mis-stated the goods to
be Ground Colemalite B2O3 40% Natural Boron Ore instead of Concentrate of Ore;

24.8.3 That it is settled law that claiming of a particular classification or Notification is a
matter of belief on the part of the importer and, the claiming of a particular classification
or exemption Notilication does not amount to mis-declaration or willful mis-statement or
suppression of facts.

24,8,4Thal the importer had correctly the described the goods in the Bills of Entry as
Ground Colcmzrnite B2O3 4Oo/o Natural Boron Ore which they indced are as evident from
the Test Report of the CRCL, Delhi which the Department is relying upon in the said
Notice; that as laid dou.n in the following judgrnents, the claiming of a particular
classihcation or Notification with which the department subsequently disagrees does not
amount to mis-declaration or willful mis-statement or suppression of facts:

Northern Plastic Ltd v Collector - 1998 (101) ELT 549 (SC)

CC v Gaurav Enterprises - 2006 (193) ELT 532 (BOM)
C. Natwarlal & Co v CC-2O72-TIOL-2 171-CESTAT-MUM
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24.8 Larger period of Limitation inapplicable in the present case:



S. Rajiv & Co. v CC - 2074 l3O2) ELT 412.
Lewek Altair Shipping Pvt. Ltd. v CC -2019(366) ELT 318 (Tri. tlyd)
Upheld in 2019 (3671ELT A328 (SC)

24.A,5 That a number of Bills of Entry were assessed by the proper officer of
customs and were not system assessed; that as evident from tl.re Examination Order in
respect of such Bills of Entry, one of the Mandatory Compliance Requirements
Exeminetion Instructions was to "VERIFY THAT THE GOODS ARE BORON ORES" for
the purpose of exemption under Sr. 113 of Customs Notification No. 1212O1,2-Cus dated
77 .O3.2O12 and under Sr, 130 of Customs Notilication No. 50/ 20 i 7 dated 30.06.2017;
that it is therefore clear that the issue whether the goods arc Boron Ores or not was
specifically examined in the case of number of Bills of Entry and the exemption benefit
was extended by the proper officer of customs after such verification/ examination a,nd

accordingly, it cannot be said that there was aly willful mis-statement or suppression of
facts on our part; that when the proper officer of customs has in a numbcr of Bills of
entry extended the exemption after veriflcation ald satisfaction that thc goods were Boron
Ores, the larger period of limitation cannot apply merely bccausc the department
subsequently entertains a different view on the scope of the Notification.

24.A.6 That when the goods eLre declared to be Ground (i.e. Powdcred) and also
examined and verified by the proper ollicer of customs, it was known to the assessing
officer that the Ore was not imported as mined; that the assessing officcr however granted
the exemption on the correct understalding that Concentrzrted ore is also Ore; that
merely, because subsequently the depa-rtment has changed its vicw that Orc must mear
only Ore as mined, that calnot constitute willful mis-statement or suppression of facts.

24.11Section 111(ml of the Customa Act L962 has no application:

24.LL,L That the contention that the goods are liable to confiscation on the ground that
the importer had allegedly mis-classified the same aad/or a11egedly claimed wrong
exemption, is totally unsustainable in law; that the goods had been correctly described in
the Bills of Entry ald there was no mis-declaration as regards the description, value or
other particulars of the goods;

24.LL.2 That mcrc claiming of an allegcdly incorrect classificalion or notihcation docs not
attract the provisions of Section 111(m) of the Customs Act 1962; that Section 111(m) is
attracted only where the goods do not correspond to any particular mentioned in the Bill
of Entry and claiming of a particular classihcation or Exemption notification is not a

statement of any particular of the goods as explained hereinabo','c;

24.12 Redemption fine cannot be imposed since goods were neither seized nor are
available for confiscation:

24.L2.L That without prejudice to the aforesaid submissions, in any event, no redemption
fine can be imposed since the goods were neither seized nor are available for con{iscation;
that no redemption iine cal be imposed in respect of goods which were not seized and
which were not available for confiscation as Iaid down in the following decisions:

- CC v Finesse Creation Inc- 2009 (248) ELT 122 Bom

- upheld in Commissioner v Finesse Creation Inc-2010 (255) ELT A 120 (SC)

- Commissioner v Sudarshan Cargo P. Ltd - 2010 (258) ELT 197 (Bom)

- Chinku Exports v CC - 1999 (1 12) ELT 400

- upheld in Commissioner v Chinku Exports- 2005 (184) ELT A36 (SC)

- Shiva Kripa Ispat P. Ltd v CC - 2009 (235) ELT 623-Tri-LB

upheld in Commissioner v Shiva Kripa Ispat P. Ltd -2015 (318) ELT A259 (Bom)

24.13 No penalties are impoEable:
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24.L3.L That no penalties can be imposed under Section 114A ald Section 117 of the
Customs Act, L962; that there has been no collusion, wiIfuI mis-statement, suppression
of facts or false declaration on part of the importer errd that therefore no pena-lty can be
imposed under Section 1i4A of the Customs Act 1962; that as explained above, the
goods are not liable to confiscation under Section 111(m) of the Customs Act 1962, no
penalty can be imposed under Section 117 of the Customs Acl 1962; that it is settled law
as la.id down in the following judgments that claiming of a particular classification or
Notification with which the department does not agree does not justify imposition of
pena-lty:

C. Natwzrrlal& Co v CC -2O 7 2 -TIOL-2 17 1 -CESTAT-MUM

S. Rajiv & Co. v CC - 2074 l3O2) ELT 412

-Kores (lndia) Ltd. 2019(5) TMI922

25. Personal Hearing: Personal Hearing was fixed on O7.O5.2O24 for M/s.. Vishwa
Glass & Ceramics Pvt. Ltd. and its Director Shri Pradeep Kumar P.Patel. Shri J. C. Patel,
Advocate, on behalf of the importer and its Director attended the Personal Hearing held
on O1.O3.2O24 wherein he reiterated submission dated 01.03.2024 and a-1so submitted
the compilation of the provisions eind case laws.

26. Findings: I have carefully gone through the Show Cause Notice dated 28.12.2020
,written submission dated 01.03.2024, relevant provisions of law and various decisions
relied on by the advocate in their submission on beha.lf of M/s.. Vishwa Glass & Ceramics
Pvt. Ltd. ald its Director Shri Pradeepkumar P.Patel and records ofpersonal hearing held
oa O\ .O3.2O24 .

27. This denovo proceeding has been initiated consequent to the CESTAT's Fina-l Order
No A/10118-10134/2023/2018 dated 05.06.2018 in respect of Appeal No.
C/1.OO48/2022 arld C/10091/2022 filed by M/s. Vishwa Glass & Ceramics Pvt. Ltd. and
its Director Shri Pradeepkumar P. Patel respectively. Relevant Para of CESTAT's Final
Order No A/ 10118-10134/2023/2018 dated 05.06.2018 is re-produced :-

"04. We haue carefully considered the submbsion made by both the sides and perused
the records. We fi.nd that exemption under the aforesaid noffication is proued to goods uiz.
'Boron Ore'. From the perusal of tlrc finding of adjudicating authoitg, the test report of the
product shows that the goods i-s'Boron Ore'howeuer, the same obtained after remoual of
impurities. The adjudicating authority has relied upon Wikipedia and Website for the
meoning of 'Ore'. In our corsidered uiew, when the test reports are auailable on record,
there Ls no need. to go lo the u-rcbsite and Wikipedia. Whether the goods will remain as Ore
after remoual o[ impunlies has been considered in uarious judgement cited by the
appellants. Howeuer, the adjudicating authoity has not properly considered uaious
defence submission made bg the appellants and the judgements relied. upon by the
appellants.

05. Accordingly, ue are of the vieu th@t matter needs to be reconsidered in the light of
the test reports and judgenents relied upon bg the appeltant. All the issues are kept open.
Impugned orders ore set aside. Appeal-s are allou.ted by way of remand to the adjudicating
authorifiJ. "

28. Issue for
under: -

consideration before me in this denovo proceeding are as

28.1 Whether the goods imported by M/s. Vishwa Glass & Ceramics Pvt. Ltd under their
Bills of Entry as mentioned in Annexure A-1, A-2, A-3, A-4, A-5 & A-6 to Show cause
Notice, declared by them as "Ground Colemanite (B203 4Oo/') Natura-l Boron Ore"
classificd under Customs Tariff Item No. 2528OO9O should be rejected and the goods be
classified under tariff item No. 25280030 as "Natura-l Calcium Borate and concentrates
thereof'?
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28.2 Whether the exemption of Basic Customs Duty (BCD) under (i) Notification No.

72/2O12-Cr:s dated 77.03.2012, as amended (Sr. No. 113) (ti1l 30.06.2017) and (ii)
Notification No.50/2017-Cus dated 30.06.2077, as amended (Sr No. 130) (01.07.2017
onwards) should be disallowed?

28.4 Whether M/s. Vishwa Glass & Ceramics Pvt. Ltdare liable to pay the differentia-l
amount of Customs Duty, as detailed in mentioned in Annexure A-1, A-2, A-3, A-4, A-5 &
A-6 to the Show Cause Notice under Section 28(4) of the Customs Acl, 1962 and are aLso

liable to penalty under the provisions of Section 112lalll12 (b), 114A, I i4AA arld Section
1 17 of the Customs Act, 1962?

28.5 Whether, Pe na.lty Section 112(a) & (b), Section 114AA and Section 1 17 o[ the
Customs Act, 1962 should be imposed on Shri Pradipkumar P. Patel, Director of M/s
Vishwa Glass & Ceramics Private Limited?

3O. Whether the goods imported by M/s. Vishwa Glass & Ceramics Pvt. Ltd under
their Bills of Entry as mentioned in Annexure A-L, A-2, A-3, A-4, A-5 & A-6 to Show
cause Notice, declared by them as "Ground Colemanite lB2O3 40"kl Natural Boron
Ore" classified under Customs Tariff ltem No. 2528OO9O should be rejected and the
goods be classified under tariff item No. 2528OO3O as 'Conccntrate of Natural
Calcium Borate' or 'Concenirate of Boron Ore'?

30.1.1 I frnd that Hon'ble Tribunal in their Order dated have stated that" .....that In our
considered view, when the test reports are available on record, there is no need to go to
the website and Wikipedia'. I find that present case is not merely based on the Test
Reports, but it is a-1so based the supplierh activities, HSN of Section 2528, and meaning

/definition of Ore and Concentrate etc. First of a.11, it would be worth to discuss the Test

Reports.

30.1.2 I frnd that initia.lly, the sample were drawn from the import of impugned goods

imported vide Bill of Entry No.6530001 dated 18.01.2020 by the importer. The sample
drawn was sent to CRCL, Vadodara vide Test Memo No. 07 /2O79-2O dated 24.O1.2O2O

who reported as under :

"sample was in the form of off-white llne powder, mainly composed ol oxides of Boron &
Calcium alongwith siliceous matter wherein B2O3 was 4O.5% by weight ard CaO was
25.l4ok by weight.

3O. 1.3 Further, the test report dated 2l -O1 .2O2O of sample drawn under panchnama
dated 14.01.2020 for the consignment imported by M/s.Raj Borax Pvt.Ltd, with identical
description ald supplied from same producer of Turkey was received from CRCL,

Vadodara which was as under:

"The sample is in the form of gragish poutder. It is mainlg composed of oxides of
Boron & Calcium alongu.tith siliceous matter.
B2O3 = 17.,6%o bu utt,
Coo = 27.3 % bg wt.
.Loss on ignition at 9O0 degree C = 28.9% bg urt.

loss on drying at 105 degree C = O.8% by utt."
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28.3 Whether the goods imported by M/s. Vishwa Giass & Ceramics Pvt. Ltd under their
Bills of Entry as mentioned in Annexure A-1, A-2, A-3, A-4, A-5 & A-6 to Show cause
Notice are to be conflscated or otherwise?

29. Points at Sr. No. 28.2 to 28.5 supra, viz. Eligibility of Exemption Notification,
Duty liability with interest and penal liabilities on importer as well as its Director would
be relevant only if the main point stated at Sr. No. (28.1) supra is a.nswercd in the
aJlirmative. Thus, the main point is being taken up Iirstly for examination.



30.1.4 M/s Vishwa Glass did not agree with the test report given by the CRCL, Vadodara
and therefore requested the Joint Commissioner of Customs for re-testing of the sample
at CRCL, New Delhi. Accordingly, on approval of the Joint Commissioner of Customs,
arother set of sample was sent to Central Revenue Control Laboratory, New Delhi vide
Test Memo No. 15/2019-20 dated O2.O3.2O2O. The Joint Director, CRCL, New Delhi vide
letter F.No.25-Cus/ C-45/2019-20 dated 05.06.2O2Osubmitted Re-Test report in respect
of above mentioned Test Memo which was as under:

"The sample is in the form of whlte powder. It is mainly composed of borates of
caJcium, alongwith siliceous matter ald other associated impurities like silica, iron, etc. It
is having following properties:

1. %o Moisture (105 degree C) by TGA =0.59
2. Yo Loss on ignition at (900 degree C) by TGA = 24.57
3' o/o B2Og (Dry Basisl = 3E.51
4. "/o Acid insoluble = 4.43
5. XRD Pattern :Concordart with Mineral Colemanite

On the basis of the test carried out here and available technical literature the
sample was Mineral Colemanite- a Natural Calcium Borate lCommonlv known as

30.1,5 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No VIII/ 14-
01/SIIB/Boron Ore/Raj Boraxl 19-2O dated 16.06.2020 requested the Head Chemica-l
Examiner, CRCL, New Delhi to send detailed report covering all the points of test memo
as thc re-test report received from CRCL, New Delhi for all similar cascs does not cover a.11

queries/ questionnaires given in the Test memo. In response to the said letter, the Joint
Director, CRCL, New Delhi vide letter F.No.25-Cus/C -40-47 /2OL9-20 dated
24.06.2O2Osubmitted point wise reply as under:

"Point (I,LI&VI) sample A colemanite, a Natural Colcium Borate (Commonlg
known as Boron Ore)

Point (III) The sample ls in poutd.er tonn (Cnt shed/Grinded)
Point (IV) The sample b not calctned
Point (V) The sample i-s in the fonn of Colemnnite Mineral"

Points raised in the
Test Memo

Details
mentioned in
Test Reports

Remarks

Point I
Whether the samples
were in form in which
they are found
naturally on earth

The sample is
commonly
known as
Boron Ore.

Since, the test report was not clear as to
whether the sample was Ore/Ore
Concentrates the classification of the
product under Custom Tariff could not
be decided.

Polnt IV
Whether the
are processed
calcination
enriched/
concentrated
using any

goods
using

or

by
other

Samples are
not ca.lcined

The website of Etimaden(supplier of
imported goods) mentioned that B2O3
contents of the Colemanite Ore mined
ale 27o/o to 32%o whereas the technical
data sheet of Ground Colemalite shows
the B2O3 content as 4Oo/o. Thus, there
must be any process involved by which
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Boron Orel".

30.1.6 The Joint Commissioner, SIIB, Customs, Surat vide letter F.No.VIII/ 14-
01/SIIB/Boron Ore/Raj Borux/ l9-2O dated 01.07.2020 again requested the Head
Chemical Examiner, CRCL, New Delhi to clari$r whether the sample was Boron Ore or
Boron Ore Concentrate and what was the process through which the sample was
enriched / concentrated with following queries /questionnaires: -

I

I

I

I

I



method the concentration of the product ;l
increased from 27 -32o/o to 4Ook, t.e. rt
appears that the product is enriched in
concentrator plant to obtain
concentrated product. Copy of technica.l
data sheet and pdnt out taken from
website are enclosed.

3O,L,7 In response to above letter, the Joint Director, CRCL, New Delhi vide letter
F. No. 2S-Cus/C-4O-47 /2019-20 dated 08.O7.2O2O send the para-wise reply as under-

Comments
Natural Borates and
Concentrates thereof
(whethcr or not
ca-lcined) was

mentioned in Custom
Tariff. The sample is a
natural calcium borate,
Mineral Colcmanite- a
Natural Czrlciu m Borate
(Commonly known as
Boron Ore) was
mentioned in the report.

Whether the goods are
processed using
calcination or
enriched/ concentrated
by using aly other
method

I find that at one instance, CRCL, Delhi
Borate lCommonly known es Boron Orel"

The website of
Etimaden(supplier of imported
goods) mentioned that B2O3
contents of the Colemanite Ore
mined are 27Vo to 32%o whereas
the technica.l data sheet of
Ground Colemanite shows the
B2O3 content as 407o. Thus,
there must be ariy process
involved by which the
concentration of the product
was increased from 27 -32o/o to
4O%o, i.e. it appears that the
product is enriched in
concentrator plant to obtain
concentrated product. Copy ol
tcchnical data shect a-nd print
out taken from website are
enclosed.

The szr-mple under
reference arc not
undergone any process
of ca-lcination.
Laboratory Cannot
comment on the
starting material and
process underEone. It
cal givc the final value
of o/o 8203.

says that samplc is "a Natural Calcium
end on another instance savs that

"Laboratory cannot comment on the startinE material and process undergone. It can
give the frnal value of o/o B.203", Thus, I find that the Test Report of CRCL, Delhi is not
conclusive to certain extent that CRCL Delhi has specificallv sl.ated that "Laboratory
cannot comment on the Btarting material and process undergone". Further it is
stated that based on availeble technical literature, they have reported that sample
is of 'Natural Calcium Borate (Commonly known aa Boron Ore)'. Further, Joint
Commissioner, SIIB, Customs, Surat, vide letter dated O1.O7.2O2O had specifically
asked CRCL Delhi that "Whether the samples were in form in which they are found
naturally on earth". The CRCL, Delhi vide their reply dated 08.07.2020 has replicd that
"Natural Borates and Concentrates thereof (whether or not calcincd) v,.as mentioned in

Points raised by you Remarks as per your letter
Whether the samples
were in form in which
they are found
naturally on earth

Since, the test report was not
clear as to whether the sample
was Ore/Ore Concentrates the
classification of the product
under Custom Tariff could not
be decided.
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Custom Tariff. The sample is a natura.l calcium borate, Minera-l Colemalite- a Natural
Calcium Borate (Commonly known as Boron Ore) was mentioned in the report".

Thus, I find that there was nothing in Test Report of CRCL, Delhi which indicate
methodolos/ adopted for testing and determination of sample as Natural Calcium Borate
(Commonly known as Boron Ore)'. The CRCL, Deihi has also admitted that the sample
they tested were in poutder Jont (Crushed/Grinded) and B2O3 uas 38.51%. Thus, I
find that the repod of CRCL also does not rule out the fact that some process hos been
undergone. Thus, I find tlot CRCL, Vadodara has oho said thot the sampLe u;as off-white
fine powder, wherein B2O3 was 4O.5% by weight. CRCL, Delhi, also stated that sample
was in powder form (crushed/grinded). Further sample of M/s. Raj Borex tested by CRCL
Vadodara a-1so stated that sample was in grayrsh pouder moinLy uherein B2O3 u-to.s

41.6%. Thus, I find that product haue undergone some process, possibly concentration in
the concentration plant (as indicated in the website of Etimaden) which resulted in the
increase of B2O3 content frorn 27-32o/o to 41.5o/o 138.5o/o.

3O.1.8 Further, I find that during investigation of arr identical goods by D.R.l., Surat in
case of import of "ULEXITE" described as "ULEXITE BORON ORE" manufactured by same
producer M/s Etimaden, Turkey and supplied through same trader M/s Asian Agro
Chemica-ls Corporation, UAE, it was found that said product i.e., "ULEXITE" was a
concentrated product of Natural Boron Ore. The said investigation in respect of import of
"ULEXITE" described as "ULEXITE BORON ORE" by M/s Indo Borax and Chemicals Ltd,
302, Link Rose Building, Linking Road, Near Kotak Mahindra Bank, Santacruz West,
Maharashtra was completed resulting in issuance of the Show Cause Notice
no.DRI/AZUISRU-O6 /2O2O llndo-Borax dated 16172/2020. M/s Pegasus Customs House
Agency Pvt. Ltd., CHA of M/s lndo Borax arld Chemicals Ltd vide letter dated O3.O7.2O2O
had submitted copies of import documents of M/s Indo Borax which included the test
report of ULEXITE' supplied by M/s Etimaden, Turkey showing the description of the
goods supplied as " Ueite, Concentrated, Granula4 In Bulk 3 125mm"

30.1.9 The Show Cause Notice issued by DRI mentioned that the test report of the
consignment imported as ULEXITE BORON ORE' was obtajned and as per Test Report of
Chemica-l Examiner, Grade-I, Central Excise & Customs Laboratory, Vadodara all such
imported items were 'processed mineral Ulexite' (as per the Show Cause Notice no.
DRI/AZUI SRU-O6l2O2O /Indo-Borax dated 16/12l2O2Ol; that as per the literature
avarlable at site of M/s Etimaden, ULEXTE Granular was a refined product having lesser
concentration of B2O3 i.e. 30% in comparison to their product "Ground Colemanite" which
is having minimum concentration of B2O3 al 4Oo/o. Hence, it was clear that "Ground
Colemanite" was a more refined and concentrated product and the test report of the
producer in case ot "ULEXITE" declared it as concentrated product and the presence of
higher %oage of B2O3 made it more concentrate. However, no such test report of the
producer M/s Etimaden had been disclosed by M/s Vishwa Glass in present case through
e-sanchit portal/ Customs Department.

30.1.1O I find that Hon'ble CESTAT, Ahmedabad in its Order dated 25.01.2023 has
stated that" .....that In our consi.d.ered uieut, u.then the test reports are auailable on record,
there b no need to go to the website and Wikipedia". I frnd that word 'Ore' and
'Concentrate'as rclerred in Chapter 2528 has not been dcfined. Further, CRCL, Vadodara
says that it is "off-white fine powder and B2O3 was 40.5% by weight, CRCL, Delhi
intererlia stated that "sample is in powder form (Crushed/ Grinded) and B2O3 was 38.057o
dry basis. Furthcr, CRCL, Delhi, in case of import by M/s. Raj Borex, stated that "sample
was of grayish powder ald B2O3 was 41.60/o. Thus, I find from these Test reports that
there is no dispute that process has been done on the'Natural Boron Ore'and in absence
of the definition of " Ore" ald "Concentrate'as mentioned in Chapter 2528, it would be
appropriate to refer to the definition of " Ore" arrd "Concentrate" from the dictionary and
Wikipedia. To fortify this stand, I rely on the ratio of the decision of Hon'ble Kerala High
Court rendered in the case of Taghar Vasudeva Ambrish v. Appellate Authority for
Advemce Ruling - 2022 (631 G.S.T.L. 445 lKar.l which has held as under:
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*14.1t is uetl settled that uhen tlrc tuord is not defined in the Act itself, it ts permissibte to
refer to the dbtionaies to find out the general sense in uhich the tuord i-s understood tn
common parlance. lSee : Mohinder Singh u. State of Haryana - AIR 1989 SC 1367 and
Commbsioner of Central Excbe, Delhi u. Allied Air-Condihoning Corpn. (Regd.) - (2006) 7
scc 7ss = 2006 (202) E.L.r. 209 (s.c.)]. ......."

Further, Honble Supreme Court in the case of Star Paper Mills Ltd Vs. Collector of
C.Ex. reported in 1989 (43) ELT 178 (SC) has held lbat "Words and, expressions not
defined in tlTe statute, Dictianary meaning b rekrabLe"

Hon'ble Rajasthan High Court in case of Godrej & Boyce Mfg. Co. Ltd Vs.
Commercial Taxes Offrcer, Anti-Evasion, Zone-I, Jaipur reported in 2077 1353) ELT 279
(Raj.) has interalia held as under.

"7 7. ..... In mg uieu, aid of Wkipedin can certainlg be taken into constderation by both the
sides. If, some ai.d- can be t:o.ken out of the meaning giuen bg Wikipedta as il: is obo an
encyclopaedia, tt moA not be ulhollg reliable but certainlg it can be taken into consi.d-eration
and euen tlrc Apex Court has held that aid of Wikipedia can also be taken into
consideration..."

Thus, following the ratio of aforesaid decisions of Hon'ble Supremc Court relied on
by the Honble High Court of Kerala and Rajasthan High Court, it would be worth to refer
the definition of 'Ore' and Concentrate' from Dictionary and Wikipedia. Since the
definition of 'Ore' and Concentrate' has already been discussed in detail at Para 11 to
1 1.6 in the Show Cause Notice, it is needless to reproduce t1.e samc but from the
meaning of 'Ore' and 'Concentrate' as defrned in various Dictionaries and Wikipedia, as

discussed in Para 11 to 11.6 of the SCN, I frnd that Boron Ore' and 'Concentrate thereof
are two different and distinct product. From the delinition of 'Ore' arrd 'Concentrate', I

find that term "Ore" refers to a natura-1ly occurring raw and native mineral which were
produced by mines artd contain various foreign materia-l a-nd impurities. Ore was
extracted from the earth through mining and treated or refined to extract the valuable
meta-ls or minera.ls. The "Concentrate" was dressed Ore obtaincd by passing through the
physical or physic-chemical operation viz. cleaning, washing, drying, separation,
cmshing, grinding, etc. Natural Ore which was extracted fr<lm the mines though might
have predominalce of a particular mineral but do not consist of any particular rnineral
alone. It was a naturally occurring raw and native mineral which was produced by mines
and containcd various foreign material, impurities and othcr substanccs and not suitable
for further operations. Ore was extracted from the earth through minine and treated
or refined to extract the valuable metals or minera-ls. The "Concentrate" was the form or
Ores from which part or al1 of the foreign matters have been removed and obtained by
passing through the physical or physic-chemical operation viz, cleaning, washing, drying,
separation, crushing, grinding, etc. Therefore, it appeared from thc above that Natural
Ore consists of various minerals and other minerals and substances and therefore as

such it could not be directly used for any further malufacturing, whereas concentrate
was form, from which part or all of the foreigrr matters had been removcd.

30.1.11 Further, I find that the terms Ores and Concentrates havc been defined in
the Explanatory Notes of Chapter 26 of the HSN which dellnes that the Lerm 'Ore' applies
to metalliferous minerals associated with the substances in which they occur and with
which they were extracted from the mine; it also applied to native mctals in their gangr-re

(e.g. metalliferous sands"). The term'concentrates'applied to Ores which have had part or
all of the foreign matter removed by special treatments, either because such foreign
matter might hamper sutrsequent metallurgical operations or with a view to economica.l

transport".

3O.L.L2 Further, I find that Shri Shri Pradipkumar P Pate1, Director of M/s. Vishwa Glass
& Ceramics hrt Ltd in his statement dated 02.11.2020 has specifically admitted that they
use imported goods 'Ground Colemanite' in manufacture o[ Ceramic Glaze Mixture
commonly known as Frit as such without aly processing. I find that although M/s.
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Etimaden have clarihed in their cerlifrcate dated 15-2-2021 that the Boron content of
each zone varies from 22-44yo and that B2O3 contents of their natural borates are not
updated frequently in their website; they have mentioned in the said certificate that the
unwanted stones, clay and other impurities are physically separated; that thereafter the
boron lumps are subjected to pulverization, then powdered wherein the crystallographic
structure does not chalge. As per definition of 'Concentration of Ore' (obtained from
askiitians.com), the process of remova.l of gangue (unwanted impurities such as earth
pa-rticles, rocky matter, sand limestone etc.) from the Ore itself is technically known as
concentration or Ore dressing and the purified Ore is known as 'concentrate'. Thus,
irrespective of the content of B2O3 in the Ore, the goods imported by the Noticee are
nothing but 'Ore Concentrate'of Natural Ca.lcium Borate OR 'Boron Ore Concentrate'and
not 'Boron Ore' as contended by the Noticee.

30,1,13 I find that the Noticee has contended that the Department had erroneously
placed reliance on the proceedings in case of another importer viz. Indo Borax and
Chemica.ls. The goods imported by the said importer were Ulexite which were not the
goods imported by them in the present case and therefore no relialce can be placed on
the proceedings in the said case of import of Ulexite even though the supplier and
producer were the sarne as in the assessee's case

In this regard, I lind that the Department has rightly relied upon the said case as
the product lmported by M/s. Indo Borax and Chemica.ls 1td. namely "ULEXITE BORON
ORE" was marufactured by same producer M/s Etimaden, T\rrkey and supplied through
same trader M/s Asian Agro Chemicals Corporation, UAE ald it was found that said
product i.e., "ULEXITE" was a concentrated product of natural boron Ore despite having
much less B2O3 content than that of the product of the Noticee. M/s Pegasus Customs
House Agency Pvt. Ltd., CHA of M/s Indo Borax and Chemica.ls Ltd vide letter dated
O3.O7.2O2O had submitted copies of import documents of M/s Indo Borax which included
the test report of 'ULEXITE' supplied by M/s Etimaden, T\rrkey showing the description of
the goods supplied as "Uleite, Concentrated, Granula4 In BuLk 3_125mm".

30.1.14 Further, I find that from the print out taken from website of M/s Etimaden
(http:/ /www.etimaden.gov.tr/en) which stated that "The B2O3 content of the colemanite
Ore mined from open quarry is between 0%27-0,632" and the print out of 'product technica-1
data sheet' of Colemanite (calcium Borate) taken from website of M/s Etimaden ald
categorized at their website as "Refined Product" wherein it was mentioned that " The
Ore b enriched in concent"ator plant to obtain concentrated. product. Tlrc
Concentrated. prod.uct is passed through crushlng and grlnd.ing processes
respectioelg to obtain milled product.

Thus, from the website of the supplier M/s Etimaden, and product technical data
sheet, it is crystzr.l clear that supplier M/ s Etimaden has processed the Ore in their
concentrator plant and Boron Ore has been enriched to obtain concentrated product
and further it was passed through crushing and grinding process to obtain
concentrated product. Thus, at no stretch of imagination, it can be considered as
Natural Boron Ore rather it is 'Concentrate of Boron Ore'.

3O.1.15 Further, I find that importer has produced the Certifrcate dated 75.02.2027
issued by the overseas supplier M/s Etimaden wherein they have specifically mentioned
as under:

"After subtrocting the mtneral, as you may knout, it i-s not possible to sell extTacted mass
together uith the slones and other unuanted mateial since ana of the customers do not
uant to pag for these unu)anted stones, clay and other impuities uhtch are physically
separated. Then lhe lumps are subjected to puluerization to make 75 micron powder and
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here there is no chemical treatment done. Euen calcination i,s not done. The Boron lumps
hauing B2O3 content ranging from 38-42o/o are simplg pou-tdered wherein crystoLlagraphtc
structure is neuer changed. "

As per definition of 'Concentration of Ore' (obtained from askiitials. com) , the
process of remova-1 of galgue (unwanted impurities such as earth particles, rocky matter,
sand limestone etc.) from the Ore itself is technicaliy known as concentration or Ore
dressing and the purified Ore is known as 'Concentrate'. Thus the goods imported by the
Noticee are nothing but 'Concentrate of Natural Ca1cium Borate' or 'Concentrate of Boron
Ore'and not 'Boron Ore'as contended by the Noticee.

30.1.16 Further, I find that noticee have contended that Ccrtificuitc darcd 15Lh February
202'l , EtiMadcn havc clari[red that the B2O3 content of their naturzrl borates are not
updated frequently on their website since it changes with the naLturc of thc ore vein
operated. I find that it may be true that supplier may have not updatcd their website.
However, even today on browsing the website www. of overseas supplier M/s.
EtiMaden, in Technical Data Sheet of Product "Ground Colemanitc", thcy mention "The
ore is enriched in concentrator plant to obtain concentrate product. Th€ concentrated
product is passed through crushlng and grinding processes respectively to obtain
milled product". Thus, there is no dispute that overseas supplier to protect their
business interest have issued aforesaid Certificate whereas, the fact is that the impugned
goods is 'concentrated Ground Colemanite' and exporter himself mentions as

'concentrated product' in the Technical Data Sheet of "Ground Colemanite" even after
issuance of aforesaid Certificate daled 1,5.O2.2O21.

30.1,17 Thus, from the above discussion mentioned in Para 30.1.1 Lo 30.1.16, on
harmonious reading of the Test Results of CRCL, Vadodara, Dclhi, dehnition of 'Ore' and
'Concentrate' and the details mentioned in Technica,l Data of thc overseas supplier M/s,
EtiMaden, I find that product "Ground Colemanite B2O3 4Onl'' Natura-l Boron Ore"
imported by the noticee is actually 'Concentrate of Natural Calcium Borate' or '

Concentrate of Boron Ore' and not 'Boron Ore' as contended by the Noticcc.

3O.2 Whether the goods "Ground Colemanite B2O3 4Oo/" Natural Boron Ore"
imported by the Noticee merit classification under Customs Tariff Item No.
2825OO9O or Customs Tariff Item No. 2825OO3O? Further whether the Noticee is
eligible for exemption of Basic Customs Duty under (i) Notification No. 72l2OL2-
Cus dated L7.O3.2O12, as amended lSr. No. 113) (till 3O.O6.2OL7\ and (ii)
Notification No.5O/2O17-Cus dated 30.06.2017, as amended (Sr. No. 130)

|OL.O7.2OL7 onwards).

30.2.1 I find from the discussion made in Para 30.1.1 to 30.'l .16 hereinabove that
product "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by the noticee is
actually' Concentrate of Calcium Boron Ore'. The same are covered under Chapter
Heading 2528 of the First Schedule to the Customs Tariff Act, 1975 which reads as

under:

Chapter
Head.

Description

NATURAL BORATES AND CONCENTRATES THEREOF
(WHETHER OR NOT CALCINED), BUT NOT INCLUDING
BORATES PREPARED FROM NATURAL BRINE;
NATURA], BORIC ACID CONTAINING NOT MORE THAN
85% OF H3 BO3 CALCULATED ON THE DRY WEIGHT
Natural borates and concentrates thereof (Whcther or
not calcined), but not including borates separatcd from
natural brine; natural boric acid containing not more
than 85 o/o of H3 BO3 calculated on the dry weight

Unit

2528

2s2800

Rate
of

Dutg

Page 32 of 47

I

I

I



Natural Sodium Borates and Concentrates Thereof
(Whether or not Calcined)

KG lOo/o

25180010 - Nat".rf boric acid containing not more tharr 85% of H3
I

i BO3 ( ca-lculated on the dry weight )

KG

25280030 Natural ca-lcium borates and concentrates thereof
(whether or not calcined)

KG lov"

2 5280090 Others KG

2s280010

l0o/o

I find that there is specific mention of Natural Calcium Borates arrd concentrates
thereof (whether or not calcined) at Tariff Item 25280030. The Noticee has also not raised
any dispute so far as the classification of the goods is concerned. Further, CRCL,
Vaododara as well CRCL, Delhi have also stated that the sample were of Ca.lcium Borate.
Hence, I find ald hold that the product/goods imported by the Noticee is'Concentrates of
Natural Ca]cium Borates'which fa.lls under Tariff Item 25280030 of the Customs Tariff
Act, 1975(51 oI 1975).

30"2.2 1find that the importer has declared their impugned goods under Customs Tariff
Item No. 2528OO9O. On perusal of the above Para 30.2.1 it is clear that Customs Tariff
Item No. 25280090 is for 'others'and importer is declaring their import goods as "Ground
Colemanite B2O3 4OVo Natural Boron Ore". I find that there is specific entry for Tllatural
Borates and Concentrate'- If the imported goods is 'Natura-I sodium borates and
concentrates thereof (whether or not ca-lcined)' it merits classification under Tariff Item
25280010 and if the imported goods is 'Natura-l ca.lcium borates and concentrates thereof
(whether or not ca.lcined)' it merits classification under Tariff Item 25280030. Whereas,
the importer has classified under Customs Tariff Item No. 252AOO9O. I find that a-11 the
Test Reports as mentioned above state that 'it is oxides of Boron & Calcium'. Thus, its
merit classification would be '25280030' whereas the importer has mis classified under
Customs Tariff ltem No. 25280090.

30"2,3 I frnd that it is weil established that when a general entry ald a special entry
dealing with same aspect are in question, the rule adopted and applied is one of
harmonious construction, whereby the general entry to the extent dea,lt with by the
special entry, would yield to the Special Entry. In this regard, I would like to rely on the
ratio of the decision of Hon'ble Supreme Court rendered in the case of Moorco (lndia) Ltd.
v. Collector of Custonts, 1994 Supp (3) SCC 562 reported in 1994 {74) E.L.T. 5 (S.C.)

wherein the Hon'ble Supreme Court has intera-1ia held as under:

" 4....The specifb heading of cla-ssiftcotion has to be prefened. ouer general heading. Tlrc
clause contemplates good.s which mag be satisfging more than one description. Or it mag be
satisfying specific and general desciption. In either situation the clossificatinn whbh is the
most spectfic has to be preferred. ouer the one which b not specific or b general in nature. In
other words, betLDeen the two competing entries the one most nearer to the desciptton
should be prefened. Where the class of goods manufactured bg an assessee faLls say in
more than one heading one of u.thich mag be specific, other more specific, third most spectfic
and fourth general. The rule requires the authorities to classify the goods in the headtng
whtch sati^sfies most specific desciption.... "

Thus, in view of the a-foresaid hndings, I find that the importer has mis classified
their imported goods under Customs Tariff Item No. 28250090 instead of merit
classification under Custom Tariff ltem No. 28250030.

30.2.4 | find that vide Finance Act, 201 1 , there is vital substitution in Chapter Head
2528 of First Schedule to the Customs Tariff Act,1975 and the wording of Chapter 2528
has been specifically mentioned as "NATURAL BORATES AND CONCENTRATES
THEREOF (WHETHER OR NOT CALCINED), BUT NOT INCLUDING BORATES SEPA-
RATtrD FROM NATURAL BRINE; NATURAL BORIC ACID CONTA-INING NOT MORE THAN
85% OF HsBOs CALCULATED ON THE DRY WEIGHI"'Thus with clear intent to consider
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the Natural Borate and Concentrate thereof two different products (goods), conjunction
'AND' is employed between'NATURAL BORATES' arrd'CONCENTRATES THEREOF'.

To fortify my stand that Natural Borates and Concentrates thereof are two different
product, I rely on the ratio of decision of Hon'ble Tribuna.l of Mumbai rendered in case of
Star Industries Vs. Commissioner of Cus. (Imports), Nhava Sheva rcported in 2074 (312)
ELT 2O9 (Tri. Mumbai) upheld by the Honble -Supreme Court rcported in 2015 (324)

E.L.T. 656 (S.C.) wherein it has been interalia held as under:

"5.5 It is a settled legal position that it is not permissible to add uords or to fill in a gap or
lacuna; on the other hand effort shouLd be made to giue meaning to each and euery word
used by the Legislature. "lt i.s not a sound pinciple of constructinn to bntsh aside u.tords in
a statute as being inapposite surplus age, if theg can haue appropiate appltcation in
circumstances conceiudbly u.tithin the contemplation of the statute" lAstuint Kumar Ghose u.

Arabind.a Bose, AIR 1952 SC 3691. In Rao Shiu Bahadur Singh u. State of U.P. INR 1953 SC
3941 it u-tas held that 'it is incumbent on the Court to auoid a construction, if reasonablg
permi-ssible on the lnnguage, uhich render a part of the statute deuoid of ang meaning or
application". Again in the case of J.K. Cotton Spinning & Weauing MilLs Co. Ltd. u. State of
U.P. IAIR 1961 SC 117O] it was obserued that "in the interpretation of statutes, the Courts
aLwags presume that tlrc Legi.slature inserted euery part thereof for a purpose and the
legi^sLatiue intention is that euery part of the statute to haue effecl". The Leglslature i^s

deemed not to Daste its n-.tords or to satJ angthing in uain IAII? l92O PC 181] and a
construct[on uhich attnbutes redundancg to the LegisLature uiLL not be accepted except for
compelltng reasons IAIR 1964 SC 766].

5.6 In Balu.tant Singh u. Jagdbh SinSl:L I2QJO._1252)E_LJ,jO (S.C.)l uthlle interpreting the
prouisbns of Section 15 of the Haryana Urban Rent (Control of Rent and Eubtion) Act, 1973,
the Apex Court laid dou-.tn the follou-ting principle :-

'It must be kept in mind that wheneuer a law b enacted bg the legLslature, it b intended to

be enforced in its proper perspectiue. It i.s an equallq settled pinciple of lau that the
prouisions of a statute, including euery uord, haue to be giut.n JulL eJfect, keeptng the
legbLatiue intent in mind, in order to ensure that the projected object i^s achieued.. In other
u.tords, no prouisions can be treated to haue been enacted purposelesslg. Furthermore, it Ls

aLso a uell settled canon of interpretatiue jurispntdence that the Court should not giue such
an interpretation to prouLsions which ulould render the proulsion inef[ectiue or od,ious. "

5,7 From the principles oJ statutory interpretation as explained bg the Hon'ble
Apex Court a.nd. applying these to the Jacts oJ the present case, the onlg
reasono}le conclusion thd,t ca,nbe reached. is that the legislature intended to treat
'ores' at:,d. 'concentrates' d.istinctlg and. d.ifJerentlg. Otheruise, there utas no need.

Jor the legislature to emplog these tuo tertns ulth a conjunctioe 'and.' in betueen.
If orne treats ores and concentrates sgnongtnouslg, as argued. bg the ld. Counsel for
the appellrrrtt, that uould render the terTn "concentrate" red.und.ant which is not
pennlsslble."

I frnd that in the present case, the overseas suppiier himself declares in the Sheet
of Technical Data Sheet of Product "Ground Colemanite", that "The ore is enriched in
concentrator plant to obtain concentrete product. The concentrated product is passed

through crushing and grinding processes respectively to obtain milled product". Thus,
the supplier himself considers the Ore a-nd Concentrate two different products which is in
consona-nce with the Tariff Heading 2528 of the First Schedule to thc Customs Tariff Act,
1985.

30,2.5 I find that had it been the intention of Statue to consider the Boron Ore and
Concentrate thereof as same, it would have been simply worded as "Boron Ore" ald no
conjunction "AND" would have been inserted in between 'Boron Ore and Concentrate'.
Therefore, if it is considered as Natural Boron Ore and concentrate thereof are the same,
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it will amount to cutting down the intendment of the provisions of the statute. In this
regard, I rely on the ratio of the decision of Hon'ble Supreme Court rendered in the case

of WF (India) Ltd. Vs. State of Maharashtra reported in 2023 l72l G.S.T-L.444 (S.C.),

wherein, it has been held as under;

472.The High Court, whtle rejecttng the petition, placed reliance on tlrc fact tlnt there hos
to be a proof of paAment of the aggregate of the omounts, as set out in clauses (a) to (d) of
Section 26(6A). The second reason which werghed with tlrc High Court, b that ang
paAment, uthich has been made albeit under protest, u-till be adjusted against the total
liability and demand to follow. Neither of these consilerations can affect the interpretation
of the pLain language of tlrc uords which haue been used by the legi.slature in Sectton
26(6A) The orouislons of a taxlns stdtute haue to be construed qs theu sta,n.d,
adoptinq the plain and qrammatical meaninq of the uords used.. ConsequentLg, the
appellant uos liable to paA, in terms of Section 26(6A), 10 per cent of the tox disputed
together with the filing of the appeal. There is no reasorl whg the amount which u.tas paid
under protest, should not be taken into consideration. It is common ground that if that
amount is taken into account, the prouisbns of the statute uLere dulg complied uith. Hence,
the rejection of the appeal u)as not in order and the appeal would haue to be restored to the

file of tlrc appellale authoitA, subject to due uerification that 1O per cent of the amount of
tax disputed, as interpreted by the terms of thb judgment, hos been dulg deposited bg the
appellant. "

Further, I find that Hon'ble Supreme Court in the case of V.N. Mutto Vs. T.K.
Nandi reported in (1979) 1 SCC261 ,368 has intera.lia stated as under:

" The court has to determine the intention as expressed bg the words used. If the words of a
statue are them-selues preci,se and unambiguous then no more can be necessary than to
expound those words in their ordinary and natural sense. The words themselues alone do
in such a case best declare the intention of the lnwEiuer"

30.2.6 | hnd that thcre is no dispute that vide Finarce Act, 2011, vita-l substitution has
been made in Chapter heading 2528 and with clear intent to distinguish/ differentiate the
'NATURAL BORATES'from the 'CONCENTRATES THEREOF' conjunction 'AND'has been
inserted /employed between 'NATURAL BORATES' and 'CONCENTRATES THEREOF'.

In view of the aforesaid finding, I find that goods viz. "Ground Colemalite B2O3
40olo Natural Boron Ore" imported by the importer is not 'Naturzrl Boron Ore' and it is
Concentrate of Boron Ore and it merits classification under Customs Tariff ltem No.
25280030 and not under Customs Tariff Item No. 25280090 as declared by the Noticee.

30,2.7 I find that the importer has heavily relied on the decision of Hon'ble Supreme
Court rendered in case of Mineral & Metals Trading Corporation of India Vs. Union of
India and Others - reported in 1983.(13) E.L.T. 1542 (S.C.).

I find that the ratio of the aforesaid decision of Hon'ble Supreme Court is not
applicable to present case as in the said case it was held that "wolfram ore which was
imported by the appellants s/as never subjected to any process of roasting or treatment
with chemicals to rcmove the impurities" whereas in present case, the supplier M/s.
EtiMaden their Technical Data Sheet of 'Ground Colemanite' clearly says that "the ore is
enriched in concentrator plant to obtain concentrated product" Further, the said decision
is rendered in context of import of Wolfram Concentrate in the year January'l964 ald
during the materizrl time, the relevant entries in the Customs Tariff contained were set
out as under:

Name of Article Natgre of dqly Starrdard rate
of duty
(1) (3) 14l

MINERAL PRODUCTS
26. Mettalic ores al1

(2)

X Free X
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sorts except ochres
and other pigments
ores and antimony
ore

Whereas, there was huge change in First Schedule to the Customs Tariff Act, 1975 vide
Finarrce Act, 2011 whereby certain entries in respect of Chapter heading 2528 were
substituted as already mentioned at Para 30.2.1 herein abovc. Therefore, in view of the
comparison of Tariff entry prevailing in the year 1964 and post 2011, there is vital
change. ln 1964 there was only mention of 'Mettalic ores of all sorts' ald there is no
mention of 'concentrate thereoP whereas post 201 1 Tllatural Borate' as well as
'Concentrate thereof are in existence. Therefore, the ratio of the decision of Hon'ble
Supreme Court rendered in context of 'Ores of a.ll short' cannot be made applicable to the
case on hand.

30.2.8 I find that the importer has availed the benefit of Sr. No. 1 13 ot Notification No.

l2l2Ol2-Cus dated 17.03.2012 upto 30.06.2017 and thereafter Sr. No. 130 of said
Notification No. 12/2012-Ct:.s dated 17.03.2012 amended vide Notihcation No.

No.50/2017-Cus dated 30.06.2017 for the clearance of imported goods viz. "Ground
Colemanite B2O3 4O"/o Natura.l Boron Ore" classilied under Customs Tariff Item No.

2528OO9O. On perusal of the said Notification No.l2 /2O72-Cus dated 17.O3.2012 and
amended Notification No. No.50/2017-Cus dated 30.06.2077, I finci that the said
Notifrcation No.12 /2O72-Cus dated 77.03.2012 exempts the goods of the description
specified in column (3) of the Table or column (3) of the Table of said
NotifrcationNo. 72 / 2O72-C:us dated 77.03.2012and falling within the Chapter, heading,
sub-heading or tariff item of the First Schedule to the Customs Tariff Act, 1975 (5 1 of
1975) as are specified in the corresponding entry in column (2) of the 'lable of the sajd
Notilrcation No.l2 /2O72-Cus dated 77.03.2012. Thus, twin paramctcrs nceds to be

satisfied to avail the benefit of exemption from Basic Customs Duty. One the description
specified in column (3) of the Table to the Notification should be matchr:d with imported
goods and other tariff item should a.lso matched with the tarill item spccilicd in Column
(2) of the Notification.

30.2.9 | lrnd that as per Sr. 1 13 of Customs Notification No.12 I 2O72-Cus dated
17.O3.2O12 as amended vide Notification No.28/201S-Cus dated 30.04.2015 and Sr.

No.130 of Customs Notification No.50/2017 dated 30.06.2017, the NIL ratr: of Basic
Customs Duty had been prescribed on the goods i.e. 'Boton Ore' lalling under Chapter
heading 2528 of the Customs Tariff Act, 1975. From the Chapter heading 2528 of the
Customs Tariff Act, 1975 it is observed that Natura-1 borates and concentrates thereof fall
under the said Chapter heading. Thus, from simultaaeous reading of Sr.No.113 of
Customs Notification No.72/2O),2-Cus dated 17.O3.2012 as amended vrde Notification No

28/201S-Cus dated 30.04.2015 and Sr. No. 130 of Customs Notification No.50/2017
dated 30.06.2017 and corresponding description of goods, it rs noticcd that exemption
has been given only to 'Boron Ore' and not to 'concentrate o[ Boron Ore'. It is a well
settled law that an exemption Notification is to be interpretcd as pcr the plain language

empioyed in the same and no stretching, addition or deletion o1-aly words is permissible
while interpreting the Notrhcation. The Hon'ble Supreme Court in the case of M/s Dilip
Kumar & Co. reported at 2O1E (3511 ELT 577 (SCl has laid down the principle
wherein it has becn observed as under:

"The uell-settled prtnciple is that uhen the uords in o statute are clear, ptain
and unambiguous and onlA one meaning can be infened, the Courts ore bound
to giue effect to the said meaning irrespectis.te of consequences. If the uords in
the statute ate olaln and. unam,blouous. it becomes raecesso.ru to
exDound those word.s in their natural and o"d. inaru sense. The words
used declare the intentbn of the Legbla1tre. ln Kanai LaL Sur u. Paramntdhi
Sadhukhan, AIR 1957 SC 9O7, tt tuos held that if the u.nrds used are capabLe of
one construction only then it u.tould not be open to tlTe Courts to adopt ang other
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hgpothettcat conshuctbn on the ground that such construction i's more

consistent u.tith the alleged object and policg of the Act.

In the instalt case, the entry at Sr. No.130 of Notification No. 50/2017-Cus is very p!g!4
and. unambiguous and is applicable to 'Boron Ores'. In light of the specific entry, there is
no scope for insertion of the word 'Concentrate' to the entry. Had it been the intention of
the legisiate to grant exemption to both, Boron Ores and Boron Ore Concentrates, tlte same
would have been explicitly mentioned in the Notification as has been in the case of Gold
Ore at Sr. No.133 and Nickel Ore at Sr. No. 135 in the said Notification No.12/2012-Cus
dated 17.03.2012. Both the entries at Sr. Nos. 133 & 135 clearly describe the goods as
'Ores and Concentrates'. As opposed to such entries, the entry Sr. No. 113 of Notification
No. 12 /2O12-Cus dated 17.O3.2O12 upto 30.06.2017 and thereafter Sr. No. 130 of said
Notification No. 12 /2O12-Cus dated 17.03.2012 amended vide Notifrcation No.

No.50/2017-Cus dated 30.06.2017 is limited to 'Boron Ores'and therefore, it is clear that
the said entries are not applicable to 'Concentrate of Boron Ore'. The principles of
interpretation as laid down by the Hontrle Supreme Court fortilies my finding that the
word 'Concentrate' cannot be added to entry at Sr. No.130 and the same has to be

restricted only to 'Boron Ore'.

3O.2.10 The Noticee has contended that that the expression "Boron Ores" appearing in
the said Sr. Nos. 113 and 130, must be confined and restricted to Natural Boron Ores i.e.
Ore in the state and condition in which it is mined without removing the impurities/
foreigrr particles; the Show Cause Notice has committed the error of reading into the
Notification additional words and conditions which are absent in the Notification. They
placed relialce on the following judgments which hold that it is not permissible to read
into the Notrfication, any additional words or conditions/ restrictions which are not
stipulated in the Notification:

Inter Continental (India) v UOI - 2003 (l54) ELT 37 (Guj)
Aflirmed in UOI v Inter Continental (India) - 2OOB (2261 ELT 16
(SC}

KantilalManilal& Co v CC - 2004 (173) ELT 35.

I find that definitions of 'Ore', 'Ore concentrate'ald 'Concentration of Ore'as
discussed in Para 30. 1 to 30.1.16, above distinguishes 'Ore' from 'Ore concentrate'. As per
definition of 'Concentration of Ore' (obtained from askiitians.com), the process of remova-I
of gangue (unwanted impurities such as earth particles, rocky matter, sand limestone
etc.) from the Ore itself is technically known as concentration or Ore dressing and the
purified Ore is known as 'concentrate'. Thus 'Ore'ceases to be 'Ore'for which exemption
has been prescribed in the Notification once the unwanted impurities such as earth
particles, rocky matter, sand limestone etc. a-re removed from it to make it an 'Ore
concentrate'. This distinction can be further illustrated from the fact that after the
refining process has been undertaken, the resultant product i.e. 'Ore concentrate'has
been directly used in the manufacturing industry without aly additional processes
undertaken on the same. Therefore, the contention of the Noticee that the Department
was reading into the Noti{ication additiona.l words and conditions in the Notification is
unjustified alrd without aly basis since the allegation in the SCN is mainly based on the
definitions of 'Ore'and 'Ore concentrate' available in valious popular dictionaries and on
websites, the data available on the Website of M/s. Etimaden as well as the test reports of
the samples of the Noticee, of M/s. Raj Borax tr/t.Ltd. and M/s. Indo Borax by CRCL,
Vadodara and CRCL, New Delhi as well as the statement of Shri Pradipkumar P.Pate1,
Director of the Noticee stating that the product which they imported was directly used in
the ceretmic industry without any further processing. Further, the issues involved in the
judgements relied upon by the Noticee pertains to availability of beneht of concessiona.l
rate of Customs Duty in respect of a particular entry of a Notification, but circular issued
subsequent to thc issuance of the said Notification laid down conditions for availment of
the said benelit in respect of that particular entry. Also the principles laid down by the
Honblc Supreme Court, as discussed above, expressly clarify that no addition or deletion
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is permissible. In the instant case the entry exempts 'Boron Ore'ard the same cannot be
stretched to include Concentrate of Boron Ore. Thus, I find that the ratio of the case laws
cited by the Noticee are not applicable to the facts of the case at hand.

30.2.11 Further, I find that it is setfled 1aw that onus of proving that the goods fall
within four corners of exemption is always on the claimant. Honblc Supreme Court in
case of Meridian Industries Ltd. v. Commissioner - 2075 (3251 E.L.T. 417 (S.C.) has held
as under:

*73. The appellant Ls seeking the beneftt of exemption Notification No. 8/ 97-C.8. Since it is
an exemption notification, onus lies upon the appellant to show that its case fatLs tuithin the

four comers of this notiftcation and is unambiguouslg couered bg tlrc prouLsions thereof. It is
also to be borne in mind that such exemptk;n notifications are to be giuen stict
interpretation and, therefore, unless the assessee is able to make oul a clear case in its
fouour, it b not entitled to cloim the benefit lhereof. Otlteru.tLse, if there s a doubt or two
interpretations are possible, one u.thich fauours the Department i.s to be resorted to uLhiLe

constnting an exemption noffication. "

I find that the noticee have not adduced any evidence to considcr that the goods

viz. "Ground Colemanite B2O3 4Oo/o Natural Boron Ore" imported by them were Boron
Ore and not 'Concentrate of Boron Ore'. . Therefore, I am of the view that Noticee is not
eligible for the benefit of Sr. No. 113 of Notification No. 1212012-Cus dated 17.O3.2O1,2

upto 30.06.2017 and thereafter Sr. No. 130 of said Notillcation No. 1212O72-Cus dated
77.O3.2O72 a-mended vide Notification No. No.50/2017-Cus dated 30.06.2O17.

3O.3 Whether M/s. Vishwa Glass & Ceramics Pvt. Ltd are liable to pay the
differential amount of Customs Duty of Rs. 2,27,79,026l- (Rupees T\rlo Crore,
Twenty One Lakh, Seventy Nine Thousand and T*enty Six Only), as detailed in
Annexure A-L, A-2, A-3, A-4, A-5 & A-6 to the Show Cause Notice under Section
28$l of the Customs Act, 1962 alongwith interest under Section 28AA of the
Cuatoms Act, L962?

30.3.1 I find that the imported goods declared as "Ground Colemarite (B203 4oo/ol

Natural Boron Ore" by the Noticee is a 'concentrate of Natural Calcium Borate. However
the Noticee had mis-declared the descdption as "Ground Colemanite lB2O3 4O%) Natural
Boron Ore" instead of " Concentrates of Natural Calctum Borate " or " Concentrates of Boron
Ord' and wrongiy availed the benefit of exemptiorr knowingly and deliberately with intent
to evade Customs Duty from payment of Basic Customs Duty as pt:r Sr. No.1 13 of
Customs Notification No. 12l2O12-Cus dated 17.O3.2O12 as amended vide Notification No

28/201S-Cus dated 30.04.2015 and Sr. No.l30 of Customs Notihcettion No.50/2017
dated 30.06.2017 for the period from 01.04.2015 to 30.06.2017 and O7.O7.2017 to
26.11.2O2O respectively by declaring Ground Colemanite, B2O3 40% as Boron Ore as the
exemption was available only to 'Boron Ore' and thereb)' evadcd Customs Duty
amounting to Rs. 2,21,79,0261 - for the period 2015-16, 2016-17 , 2Ol7 -la, 2O1a-19,
2019-20 ar,.d 2O2O-21 [up to 26. I 1.2020] respectively. The fact that 'Ground Colemanite
B2O3 4Oo/; imported by them were actually 'concentrate of Natural Calcium Borate'was
clearly evident from the discussion held hereinabove. Therefore, thc Noticee, despite

knowing that the goods declared as Boron Ore' imported by them were actua)1y

'Concentrate of Boron Ore', by the aJoresaid acts of wil1ful mis statement and suppression
of facts, M/s. Vishwa Glass had short-paid the applicable Customs Duties by way of
deliberate mis-representation, willful mis-statement and suppression of facts in order to
evade the differential Duty leading to revenue loss to the government exchequer. AIso, the
subject imported goods is classifiable under Ta-riff item No. 25280030 whereas the
importer have willfully mis-classifted the same under Tariff item no. 25280090. I find that
it was not the case where importer was not aware of the nature ernd appropriate
classihcation of goods. However, the importer had willfuIly mis-declued the description to
evade payment of Custom Duty arrd a.lso mis-classifred the goods to evade payment of
Customs Duty by self-assessing the same under CTH 2528OO9O claiming the benefit of
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Customs Notification No.72/2O72-Cus dated 17-3-2012(Sr.No.113) and Notilication
No.5O/2017-Cus dated 30.06.2017 (Serial No. I30), paying NIL BCD, as the said goods

are 'Concentrates of Natura1 Ca-lcium Borate' instead of 'Natural Boron Ore'. Hence, the
provisions of Section 28{41 of Customs Act, 1962 for invoking extended period to demand
the short paid Duty are clearly attracted in this case. I, therefore, hold that the
differentia.l Duty of Rs. 2,2L,79,O261 - are required to be demanded and recovered from
the Noticee invoking the provisions of extended period under Section 28$) of Customs
Act, 1962 along with applicable interest under Section 28AA of Customs Act, 1962. I find
that the noticee have paid/deposited Rs.23,16,161/- under protest. Since I have found
that the Noticee is required to pay differential duty alongwith interest, the protest lodged
by M/s. Vishwa Glass & Ceramics Pvt. Ltd., Bharuch need to be vacated and Customs
Duty of Rs.23,16,161/- paid under protest towards their differential Duty liability is
required to be appropriated and adjusted against the above confirmed Duty liabilities of
Rs. 2,2).,79,026/-.

30.3.2 I find that the Noticee have contended that number of Bills of Entry were
assessed by the proper officer of Customs a-fter examination of the goods and ; that it
would be evident from the Examination Order in respect of such Bills of Entry that one of
the Mandatory Compliance Requirements was to verify that the goods are Boron Ores for
the purpose of exemption under Sr.No.113 of Customs Notification No.12/2012-Cus
dated 17-3-2072 ar,d under Sr.No.130 of Customs Notification No.50/20f 7-Cus dated
30.06.2017 and it is therefore clear that the issue whether tJ:e goods are Boron Ores or
not was specifically examined in the case of number of Bills of Entry and the exemption
benefit was extended by the proper officer of Customs a-fter such verification/examination
and therefore the larger period of limitation cannot apply merely because the Department
subsequently entertains a different view on the scope of the Notification.

I find that the there is no merit in the Noticee's contention. The case was booked,
based on ern intelligence received by the oflicers of SIIB, Surat ald it was only then that
this irregularity came to light. I also find that the Noticee had suppressed certain material
facts from the Department which carne to light, only when DRI booked a case against
M/s. Indo Borax emd Chemica-is itd., Mumbai (in 2020) who aLso imported 'Ulexite
Concentrated Gralulzrr' (supplied by M/s. Etimaden, Turkey through same trader M/s
Asial Agro Chemicals Corporation, UAE) declaring it as 'Ulexite Boron Ore'. CHA of M/s
Indo Borax and Chemicals Ltd vide letter dated O3.O7 .2O2O submitted copies of import
documents of M/s Indo Borax which included the test report of ULEXITE' supplied by M/s
Etimaden, Turkey showing the description of the goods supplied as "Ulexite, Concenrated,
Granular, In Bulk 3_125mm". Similar test reports in respect of goods imported by M/s.
Vishwa Glass may aJso have been supplied by M/s. Etimaden, T\rrkey. However, no such
test report of the producer M/s Etimaden had been disclosed by M/s Vishwa Glass in
present case through e-sanchit portal/Customs Department.

3O.4 Whether the goods having assessable value of Rs. 39,99,75,729l-,imported
by wrongly claiming as "Boron Ore' as detailed in Annexure A-L, A-2, A-3, A-4, A-5
& A-6 and consolidated in Annexure-A7 to Show cause Notice should be held liable
for confiscation under Section 111 (m) of the Customs Act, 7962?

30.4.1 I find that 'Ground Colemanite' imported under Bills of Entry Nos. 6450206
dated 13.01.2020, 6530001 dated 18.01.2020 and 6543322 daLcd 2O.O1 .2020 totally
weighing 312000.000 Kgs valued at Rs. 1,07,59,104/- [Assessable Vatue] had been seized
under Section 110(1) of Customs Act, 1962 being liable for confiscation under Section
1 1 1(m) of Customs Acl, 1962 which was subsequently released provisionally by the
competent authority on request of the Noticee under provisions of Section 110A of the
Customs Act, 7962. Further, I iind that the Noticee had imported Ground Colemanite,
B2O3 4oyo by declaring as 'Natural Boron Ore'and cleared them under the jurisdiction of
the Customs Commissionerate of Ahmedabad from April, 2015 onwards. The Bills of
Entry filed by the Noticee for the period from O7.O4.2O15 to 30.12.2019 were assessed
11na-[1y. After initiation of inquiry, the bills of entry filed by the Noticee were assessed
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provisiona-lly arrd Noticee paid Basic Customs Duty @ 57o as per Sr. No 120 of Notification
No. 50/20I7 dated 30.06.2017.

30,4,2 Further, the Noticee had imported 11904 MTS totally valued at Rs.
39,99,7 5,729 l- of 'Boron Ore Concentrate' and wrongly availed the benefit of exemption
from payment of Customs Duty as per Sr.No.113 of Customs Notification No. 1212012-
Cus dated 17.O3.2012 as amended vide Notification No 28/201S-Cus dated 30.04.2015
and Sr.No.130 of Customs Notihcation No.50/2017 dated 30.06.2017 for period from
01.04.2015 to 30.06.2017 and 01.07.2017 to 26.11.2020 respectively by declaring
'Ground Colemanite, B2O3 4Oo/; as Eloron Ore' as the exemption was available only to
'Boron Ore'. Out of said goods, goods tota-lly weighing 312 Mts totally valued at Rs.
1,07,59,704/- [Assessable Value] imported under Bills of Entry Nos. 6450206 dated
13.01.2020, 6530001 dated 18.01.2020 and 6543322 dated 20.O7.2O2O had been seized
being liable for confiscation under Section 1 1 1(m) of the Customs Act, 1962 which was
subsequently released provisionally by the competent authority. Further, balance goods
weighing 1 i 592 MTS totally valued at Rs. 38,92,16,6251 - which were not available for
seizure had been imported in contravention of the provisions of Section 46(4) of the
Customs Act, 7962. For these contraventions and violations, the aforementioned goods

fa-11 under the ambit of smuggled goods within meaning of Section 21391 of the Customs
Act, 1962 and hence I hold them iiable for confiscation under the provisions of Section
1 1 1 (m) of the Customs Acl, 7962 in as much as by wrongly availing the benefit of
Sr.No.113 of Customs Notification No.l2l2Ol2-Cus dated 17.O3.2O12 as amended vide
Notification No 28/201S-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification
No.50/2017 dated 30.06.2017, the Noticee had wrongly claimcd the goods imported to be
Boron Ores.

30.4.3 As the impugned goods are found liable to confiscation under Section 1 1 1

(m) of the Customs Acl, 7962, I find it necessary to consider as to whether redemption
fine under Section 125(1) of Customs Act, 7962 can be imposed in lieu of conliscation in
respect of the imported goods, which are not physically available for confiscation. Section
125 (1) ofthe Customs Act, 1962 reads as under: -

" 125 Option to pay flne in lieu of confiscation

(1) Wheneuer confiscation of ang goods is authori.sed bg th;-s Act, the officer
adjudging it mag, in the case of ang goods, the importation or exporTation uhereof
is prohibited under this Act or under anA other Lau.t for the time being in force, and
shall, in the case of anA otlTer goods, giue to the owner oJ the goods lor, u.there such
ou.tner b not knou.tn, the person from rzhose possession or custody such goods haue
been seized,l an option to pag in lieu of conftscation such ftne as the said officer
thinks fit..."

30.4.4 I find that the importer has wrongiy availed the benefit Sr.No.113 of Customs
Notification No.l2/2O72-Cus dated 17.O3.2012 as amended vide Notification No

28/2015-Cus dated 30.04.2015 and Sr.No.130 of Customs Notification No.50/2017 dated
30.06.20\7. I rely on the decision in the matter of Weston Components Ltd. v. Collector
reported as 2000 (115) E.L.T. 278 (S.C.) wherein Hon'ble Suprcme Court has held that:

"lt Ls contended by the learned Counsel for the appellant thaL redemption fine coutd

not be imposed because the goods tDere no longer in the custodg of the respondent-

authoritg. It is an admitted fact that the goods utere released to the appellant on an
application made bg it and on the appellant executtng a bond. Under these

circum-stances if subsequently it is found that the import was not ualid or that there

uas anA other inegulaitg uthbh uLould entitLe the custom.s authoities to confiscate

the said goods, then the mere fdct that the goods uere reLeased on the bond being

executed, utould not take awag the power of the custo'7is authoities to leuy

redemption fine".
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In view of the above, I find that seized 312 MTs of goods viz' "Ground

colemanite, B2O3 4Oo/o, Natural Boron ore" appearing in Annexure A-5 imported vide Bill
of Entry No. 6450206 dated 13.01.2020, 6530001 dated 18.01.2020 and 6543322 dated

2O.OL.2O2O totally valued at Rs. 1,O7,59,104/- (Rupees One Crore, Seven Lakh, One

Hundred and Four only) which was subsequently provisionally released are 1iab1e for

confiscation under Section 111(m) ofthe Customs Acl,7962.

30.4,5 I further find that even in the case where goods are not physically available for
confiscation, redemption line is imposable in light of the judgmcnt in the case of M/s.
Visteon Automotive Systems India Ltd. reported at 2018 (OO9l GSTL O142 (Mad)

wherein the Hon'ble High Court of Madras has observed as under:

23. The penalty directed against the importer under Section 112 and the fine
pagable under Section 125 operates in two different fields. The fine under
Section 125 is in lieu of confi-scation of the goods. Tle payment of fine followed
up by payment of dutg and other charges leuiable, as per sub- section (2) of
Section 125, fetches relief for the goods from getting confi.scated. Bg
subjecttng the goods to paAment of dutg and other charges, the improper
and irregular importation is sought to be regulari.sed, whereas, by subjecting the
goods to paAment of fine under sub-section (1) of Section 125, the goods are
saued from getting confi-scated. Hence, the auailobility ol the goods is not
necessorA for imposing the redemption fine. The opening uords of Section
125, "Wheneuer confiscation of any goods is authorised bg this Act ....",
brings out the point clearlg. The pouter to impose redemption fine springs
from the authorisation of confi-scation of goods prouided for under Sectian 111
of the Act. When once power of authorisotion for confi.scation of good.s gets
traced to the said Section 111 of the Act, we are of the opinion that the physical
auaitability of goods is not so much releuant. The redemption fine i.s in fact to
auoid such consequences flou-ting from Section 111 onlg. Hence, the pagment
of redemption fine saves the goods from getting confiscated. Hence, their
physicol auailabilitg does not houe any significance for imposition of
redemption fine under Section 125 of the Act. We accordinglg answer question
No. (iii).

30,4.6 I also find that Hon'blc High Court of Gujarat by relying on this judgment, in
the case of Synergy Fertichem Ltd. Vs. Union of lndia, reported in 2O2O (33)
G.S.T.L. 513 [cuj.f , has held inter olia as under: -

174. ..,,,. In the aforesaid. context, we maA refer to and rely upon a decisbn of the
Madras High Court in the case of M/ s. Visteon Automotiue Systems u. The Custams,
Exci.se & Seruice Tax Appellate Tibunal, C.M.A. No. 2857 of 2O11, decided on 1lth
August, 20 17 [2.9J_4.J9)_.9.5JJ.-J72 (Mad.)], uherein the follou.ting ho.s been
obserued in Para-23;

"23. The penallg directed against the importer under Section 1 12 and the fine
pagable under Section 125 operate in two different frelds. The ftne under
Section 125 i-s in lieu of confiscation of the goods. The pagment of fine followed
up by payment of duty and. other charges leuiable, as per sub-section (2) of
Section 125, fetches relbf for the goods from getting conftscated. BA subjecting
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the goods to paAment of dutg and other charges, the tmproper and inegular
importation i-s sought to be regularised, whereas, bg subjecting the goods to
paAment of fine under sub-section (1) of Section 125, the qoods are soued from
getting confiscated. Hence, the auailabilitA of the goods Ls not necessary for
imposing the redemption fine. The opening u.tords of Section j25, ,,Wheneuer

confiscation of any goods is authorised bg thb Act....", bings out ttte potnt
clearlg. The pouer to impose redemption Jine spings from the authoisation of
confiscation of goods prouid.ed for under Section 111 of the Act. When once
power of authorisation for confiscation of goods gets traced to the said Section
111 of the Act, ue are of the opinion that the phgsical ouaiLabttitg of goods is
not so much releuant. The redemption Jine b in fact to auoid such consequences
flouing from Section 1) I only. Hence, the paAment of redemption line soues
the goods from getting confbcated. Hence, their phgsicot auaiLabilitg d.oes not
haue ang significonce for imposition of redemption fine under Section 125 of the
Act. We accordinglg ansuer questbn No. (iii)."

775. We uould. like to follout the d.ictum ds laid. d"oun bg the Mad.ras High
Court in Para-2?, referred. to aboue."

In the present case, it is clearly apparent that the Noticee has wrongly availed the
benefit Sr.No.113 of Customs Notification No.l2/2O12-Cus dated 77.O3.2072 as amended
vide Notification No 28/2015-Cus dated 30.04.2015 and Sr.No.130 of Customs
Notification No.50/2017 dated 30.06.2017 with clear intent to evade the payment of duty.
Therefore, the contention of the Noticee that in absence of availability of goods, cannot
be confiscated is not tenable.

In view of the abovc, I find that 11592 MTs of goods viz. "Ground Colemanite,
B2O3 4O%, Natura.l Boron Ore" appearing in Annexure A- l to A 65 (except goods
imported vidc Bill of Entry No. 6450206 dated 13.01.2020, 6530001 datcd 18.01.2020
atd 6543322 dated 20.0'l .2020 mentioned in Annexure-A-5) totally valued at Rs.
38,92,L6,6251- (Rupees Thirty Eight Crore, Ninety Two Lakh, Sixteen Thousand, Six
Hundred and I\rrenty Five only) though not available are liable for confiscation under
Section 1 1 1 (m) of the Customs Act, 7962.

30.4.7 In view of the above, I find that redemption fine under Section 125 (1) is liable to
be imposed in lieu of confiscation of subject goods having assessable value of Rs.
39,99,75,729/-, as detailed in Annexure A-1, A-2, A-3, A-4, A-5 & A-6 and consolidated
in Annexure-A7 to Show cause Notice as detailed in Annexures attached to the Show
Cause Notice.

3O.5 Whether M/s. Vishwa Glass & Ceramics Pvt, Ltd are liable for penalty under
the provisions of Section 114A, of the Customs Act, 1962?

3O.5.1 I find that demand of differential Customs Duty amounting to Rs. 2,21.,79,026/-
has been made under Section 28(4) of the Customs Act, 1962, r.r'hich provides for demand
of Duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. Hence as a naturally corollarlr, penalty is rmposable on the Importer
under Section 114A of the Customs Act, which provides for penalty equal to Duty plus
interest in cases where the Duty has not been levied or has been short levied or t1.e
interest has not been charged or paid or has been part paid or the Duty or interest has
been erroneously refunded by reason of collusion or Erny wilful mis statement or
suppression of facts. In the instant case, the ingredient of suppression of facts by the
importer has been clearly established as discussed in foregoing paras and hence, I find
that this is a fit case for imposition of qualtum of pena-1ty equal to the amount of Duty
plus interest in terms of Scction 114A ibid.

30.6 lVhether M/s. Vishwa Glass & Ceramics kt. Ltd are liable for penalty under
the provisions ofSection Llzlell LL2 (b), ofthe Custorns Act, L962?
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30.6.1 I find that fifth proviso to Section 114A stipulates that "where any penalty has
been levied under this section, no penalty shall be levied under Section 112 or Section
114" Hence, I refrain from imposing penalty on the importer under Section 112 of the
Customs Acl, 1962 as penalty has been imposed on them under Section 114A of the
Customs Act, 1962.

"If a person knoutinglg or intenttonally makes, signs or uses, or causes to be made, signed
or used, ang decl@ratton, statement or document uthtch is fal-se or incorrect in ang
moteioL porticular, in the tronsactian of any business for the purposes of thb Act, shall be
lioble to a penaltg not exceeding ftue times the uolue of goods."

3O,7.2 | find that noticee was well aware that goods viz. "'Ground Colemanite, B2O3 4Oo/o'

" imported were actually 'concentrate of Boron Ore', however, they faJsely mis classified
under Customs Tariff Item No. 2528OO9O instead of merit classification under Tariff Item
No. 25280030 artd intentionally declared Sr.No.1 13 of Customs Notification No.l2/2072-
Cus dated 77.O3.2O72 as amended vide Notifrcation No 28/2015-Cus dated 30.04.2015
and Sr.No. 130 of Customs Notification No.50/2017 dated 30.06.2017 in Bill of Entry with
clear intent to evade the payment of duty and contravened the provision of Section 46 (4)

of the Custom Acl, 1962 by making foLse declnrations in the BilL of Entry,. Hence, I find
that the importer has knowingly and intentiona.lly mis decl:rred the faise/incorrect
description of goods and its Tariff Item No. arld Notification No. in respect of imported
goods. Hence, for the said act of contravention on their part, the noticee is liable for
pena-lty under Section 1 14AA of the Customs AcL, 1962.

3O.7.3 Further, to fortify my stand on applicability of Penalty under Section 114AA of the
Customs Act, 1962, I rely on the decision of Principal Bench, New Delhi in case of
Principal Commissioner of Customs, New Delhi (import) Vs. Global Technologies &
Research (2023)4 Centax 123 (Tri. Delhi) wherein it has been held that "Since the
importer had made faLse declaratbns in the Bill of Entty, penaltg tuas aLso correctlg
imposed under Section 114AA by the original authoitg".

3O,8 lVhether M/s. Vishwa Glass & Ceramics Pvt. Ltd are liable for penalty under
the provisions ofSection 117 ofthe Customs Act,7962?

30.8,1 I find that Show Cause Notice also proposes PenaJty under Section 1i7 of the
Customs Act, 1962. Section 1 17 of the Customs Act, 7962 reads as under:

117. PenaLttes lor contrauention, etc., not expressly mentioned.-Any person who
contrauenes any prouision of this Act or abets any such contrauention or who fails to complg
with any prouision of thi-s Act with whbh it was hi,s dutA to compLg, uthere no express
penaltg i-s elsewhere prouided for such contrauention or failure, shalL be liable to a penaltg
not exceeding [one lnkh rupees].

I find that this is a general penalty which may be imposed for various
contravention and failures where no express penalty is elsewhere provided ln the
Customs Act, 1962. in present case, since express penalty under Section 112 (a) (ii) of the
Customs AcLl962 for rendering the imported goods liable for confiscation under Section
111 (o) of the Customs, Act, 7962, has already been invoked and found imposable as
discussed herein above. Therefore, I hold that Penalty under Section 117 of the Customs
Act, is not warranted and Iegally not sustainable.
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3O.7 lllhether M/ s. Vishwa Glass & Ceramics Pvt, Ltd are liable for penalty under
the provisions of Section 114AA ofthe Customs Act, L962?

3O,7,1 I a.lso find that the Show Cause Notice proposes to i.mpose penalty on the Noticee
M/s. Vishwa Glass & Ceramics Rrt.Ltd. under Section 114AA of the Customs Act, 1962.
The text of the said statute is reproduced under for ease of reference:



31. Whether, Penalty Section 112(al & (b), Section 114AA and Section 117 of the
Customs Act, L962 should be imposed on Shri Pradipkumar P. Patel, Director of M/s
Vishwa Glass & Ceramics Private Limited?

31.1I find that Shri Pradipkumar P Patel, Director of M/s. Vishwa Glass & Ceramics Pvt.
Ltd was responsible for import a-nd involved in deciding the classification of the imported
'Ground Colemalite B2O3 4oo/i ald also in approving mis- classification of the same
under Customs Tariff Item No.25280090 in the Bi11s of Entry and thereby wrongly
claimed the benefit of Sr.No.113 of Customs Notihcation No 12/2O1,2-Cus dated
17.O3.2O12 and Sr.No.i30 of Customs Notification No.50/2017 datcd 30.06.2017 treaLing
the imported goods as "Boron Ore'inspite of having the knowledge that the subject goods
was 'Concentrate of Calcium Boron Ore'and its merit classification was 25280030. Thus
his act and omission rendered the goods liable for confiscation under Section 111 (m) of
the Customs Act. 1962 and thereby Shri Pradipkumar P Patel, Director rendered himself
liable for penal action under Section 1 12 (a) (ii) of the Customs Act,'1962.

31.2 I a.lso find that Show Cause Notice proposes penalty under Section 117 of the
Customs Acl, 1962 on Shri Pradipkumar P Patel, Director of M/s. Vishwa Glass &
Ceramics Pvt. Ltd. From the f-rndings as discussed in Para 31.1 hereinabove, Penalty has
been imposed under Section 1 12 (a) (ii) of the Customs Ac1,7962 for the act and
omission on the part of Shri Pradipkumar P Patel, Director of M/s. Vishwa Glass &
Ceramics Pvt. Ltd. which rendered the goods liable for confiscation undcr Section I 11 (m)

of the Customs Act, 1962. Since, specific penalty under Section I I2 (a) (ir) of the Customs
Acl, 1962 for contravention of Section 111 (m) has been imposed, I do not find it worth to
impose penalty under Section 117 of the Customs Act, 1962 which is for contravention
not expressly mentioned.

31.3 I also frnd that the Show Cause Notice proposes to impose penalty on Shri
Pradipkumar P. Patel, Director of M/s. Vishwa Glass & Ccramics Pvt. Ltd. under
Section ll4AA of the Customs Act, L962.

31.3.1 I find that Shri Pradipkumar P. Pate1, Director of M/s. Vishwa Glass & Ceramics
Pvt. Ltd in his statement recorded on 02.17.2O2O has specifically stated that they used
Ground Colemalite in manufacture of Ceramic Glaze Mixture commonly known as Frit as

such without any processing . Further, he stated that they imported 'Ground Colemanite
(Calcium Borate) B2O3 4O'k' of M/s Etimaden, Turkey by declaring it as "Ground
Colemarrite, B2O3 4Oo/o, Natural Boron Ore" as declared in all import documcnts of their
supplier M/s Asian Agro Chemicals Corporations, U.A.E. sincc April 2015. Further, on
being asked, he categoriczrlly stated that they classifred under CTH 25280090 so because
their supplier claimed as per a.ll their documents that Ground Colcmanite, B2O3 4OVo,

Natural Boron Ore was to be classified under CTH 2528OO9O and they were simply
classifying under the same heading since long and claiming the benefit of Notification. I

find that from the Product Technica-I Data Sheet of "Cround Colemanite", no where it has

been mentioned as 'Natural Boron Ore', however inspite of having the knowledge that
impugned goods was actually 'Concentrate of Boron Ore' they have mentioned/declared
the description of the imported goods as "Ground Colemanite, B2O3 4ook, Natural Boron
Ore" with clear intent to evade the payment of Customs duty by wrong availment of
benefit of Sr.No.113 of Customs Notification No.l2 /2O72-Cus dated 17.O3.2O\2 and
Sr.No.130 of Customs Notification No.50/2017 dated 30.06.2017 contravened the

provision of Section 46 (4) of the Custom Act, 1962 by maling false declarations in the

Bill of Entry,. Hence, I find that the Director Shri Pradipkumar P. Patcl, Director

Director of M/s. Vishwa Glass & Ceramics F/t. Ltd has knowingly and intentionally
made, signed or caused to be made and presented to the Customs authorities
such documents which he knew were false and incorrect in respect of imported
goods. Hence, for the said act of contravention, Shri Pradipkumar P. Patel, Director of
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M/s. Vishwa Glass & Ceramics R/t. Ltd is liable for penalty under Section l l4AA of
the Customs Act, 1962.

32. In view of the discussions and hndings in paras supra, I pass the following order

32.1 I reject the classification of tariff item 25280090 declared as "Ground Colemanite

lB2O3 4O%l Natural Boron Ore" imported by M/s. Vishwa Glass & Ceramics Pvt. Ltd.,
Bharuch and given in the'Bills of Entries, as mentioned in Annexures A-7, A-2, A-3, A-4,
A-5 & A-6 to the Show Cause Notice and hold that the subject goods be correctly classified
under Customs Tariff Item No. 25280030 of the First Schedule to the Customs Tariff Act,
1975(51 of 1975) as "Concentrate of Calcium Borate".

32.2 I disallow the benefit of tJ:e exemption of Basic Customs Duty (BCD) under (i)

Notification No.).2/2O12-Cus dated 77.O3.2012, as amended (Sr. No. 113) (till 30.06.2017)
and (ii) Notifrcation No.5O/2017-Cus dated 30.06.2017, as amended (Sr. No. 130)
(O7.O7.2077 onwards) to M/s. Vishwa Glass & Ceramics Pvt. Ltd., Bharuch;

32.3 I confirm the dema-nd of Differential Customs Duty amounting to Rs. 2,21,79,026/-
(Rupees Two Crore, Twenty One Lakh, Seventy Nine Thousand, and Twenty Six Only) as
detailed in Annexures A-7, A-2, A-3, A-4, A-5 & A-6 and consolidated in Annexure-A7 to
the Show Cause Notice, leviable on Boron Ore Concentrate imported by M/s. Vishwa
Glass & Ceramics tln. Ltd., Bharuch declaring as Natural Boron Ore issued under Section
28$) of the Customs Act, 1962 under the provisions of Section 28(8) of the Customs Act,
7962 and order to recover the same.

32.4 Interest at the appropriate rate sha-ll be charged and recovered from M/s. Vishwa
Glass & Ceramics Rrt. Ltd., Bharuch, under Section 28AA of the Customs Act,1962 on the
duty confirmed hereinabove at Para 32.3.

32.5 I vacate the protest iodged by M/s. Vishwa Glass & Ceramics B^.Ltd., Bharuch and
Customs Duty of Rs.23,16,161/- paid under protest towards their differential Duty
liability stands appropriated and adjusted against the above confirmed Duty liabilities.

32.6 I hold the seized 3 12 MTs of goods viz. ""Ground Colemanite, B2O3 4Oo/o, Natural
Boron Ore" appearing in Annexure A-5 imported vide Bill of Entry No. 6450206 dated
13.O1.2O2O,6530001 dated 18.01.2020 and 6543322 dated 20.O)..2O2O totally valued at
Rs. 1,O7,59,1O4l- (Rupees One Crore, Seven Lakh, One Hundred and Four only) liable
for confiscation under Section 111(m) of the Customs Acl, 7962. However, I give M/s.
Vishwa Glass & Ceramics Pvt. Ltd., Bharuch the option to redeem the goods on payment
of Fine of Rs, 5,OO,OOO/- (Rupees Five Lakh only) under Section 125 of the Customs
Act, 1962.

32.7 I hold the 11592 MTs of goods viz. "Ground Colemanite, B2O3 4O%, Natural Boron
Ore" appearing in Annexure A- 1 to A-65 (except goods imported vide Bill of Entry No.
6450206 dated 13.01.2020, 6530001 dated 18.01.2020 arrd 6543322 dated 20.O1.2O2O
mentioned in Annexure-A-5) tota-Uy va.lued at Rs. 38,92,16,625/- (Rupees Thtrty Eight
Crorc, Ninety T\vo Lakh, Sixteen Thousand, Six Hundred and T\renty Five only) liable
for confiscation under Section 111(m) of the Customs Act, 1962. However, I give M/s.
Vishwa Glass & Ceramics Pvt. Ltd., Bharuch the option to redeem the goods on payment
of Fine of Rs.2,OO,OO,OOO/- (Rupees T\ro Crore onlyl under Section 125 of the Customs
AcL, 1962.

32.8 I impose penalty o1Rs.2,21,79,026/- (Rupees Two Crore, Twenty One Lakh, Seventy
Nine Thousand, and Twenty Six Only) plus penalty equal to the applicable interest under
Section 28AA of the Customs Act, 1962 payable on the Duty demanded and conhrmed
above on M/s. Vishwa Glass & Ceramics Rrt. Ltd., Bharuch under Section 114A of the
Customs Act, 7962 in respect of Bills of Entry detailed in Show Cause Notice. However, I
give a:l option, under proviso to Section 114A of the Customs Act, 1,962, to the importer,
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to pay 25ok of the amount of total penalty imposed, subject to the payment of total duty
amount ald interest confirmed and the amount of 25o/o of penalty imposed within 30
days of receipt of this order.

32.9 | refrasn from imposing arry penalty on M/s. Vishwa Glass & Ceramics [lvt. Ltd.,
Bharuch under Section 1 12(a)& (b) of the Customs Act,7962.

32.10 I impose a penalty of Rs.5,00,000/- (Rs. Five Lakh only) on M/s. Vishwa Glass &
Ceramics Pvt. Ltd., Bharuch under Section I 14AA of the Customs Act,7962.

32,11 I refrain from imposing any penalty on M/s. Vishwa Glass & Ceramics Art.
Ltd., Bharuch under Section 117 ofthe Customs Act,7962.

32,L2 | impose a penalty of Rs.5,00,000/- (Rupees Five Lakh only) on Shri Pradipkumar
P. Patel, Director of M/s. Vishwa Glass & Ceramics Pvt. Ltd., Bharuch under Section
112(a)(ii) of the Customs Act, 1962.

32.13 I impose a pena-lty of Rs.2,00,000/- (Rs. Two Lakh only) on Shri Pradipkumar P.

Patel, Director of M/s. Vishwa Glass & Ceramics R/t. Ltd., Bher.ruch under Section 114AA
of the Customs Act, 1962.

32.L4 | refrain from imposing any penalty on Shri Pradipkumar P. Patel. Director of M/s
Vishwa Glass & Ceramics Pvt. Ltd., Bharuch under Section 117 of the Customs Ac1,1962.

33. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 7962 and Rules/Regulations framed thereunder or any
other law for the time being in force in the Republic of India.

34. The Show Cause Notice No. VIII/ 10-06/Pr.Commr./O&A /2O2O-21 daled 28.12.2O2O

is disposed off i.n above terms.

-ir'o5

(Shiv Kumar Sharma)
Principal Commissioner

+

DIN z 2O24O57 1 MNOOOOOOC6DT

BY Speed Post /Hand Delivery

F.No.VIII/ 1 0-06 / Pr.Commr. / O&A I 2O2O -2 1

To,

Dale: 31.O5 2024

M/s Vishwa Glass & Ceramics Private Limited
Plot No. 1430, Village-Ankhi, Jambusar, Bharuch-392150

(Registered oflice at A-1502,1503,1504, The Capital,
Opp. Hetarth Party P1ot, Science City Road,
Sola, Ahmedabad-380060.

2. Shri Pradipkumar P Patel,
Director of M/s Vishwa Glass & Ceramics Private Limited
Plot No. 1430, Village-Ankhi, Jambusar, Bharuch-392150
(Registered office at A-1502,1503,1504, The Capital,
Opp. Hetarth Party Plot, Science City Road,
Sola, Ahmedabad-380060

Copy to:-
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(i) The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.
(ii) The ADG, DRI, Zonal Unit, Ahmedabad.
(iii) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
(iv) The Deputy Commissioner of Customs, Customs House Hazira, Surat.
(v) The Superintendent, System, Customs, HQ (in PDF format) for uploading the

order on the website of Ahmedabad Customs Commissionerate
(vi) Guard File
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