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Tg Ul 99 fad & [Tl SUAN & forY JUd A a WTd @ [ord ATH T8 S} far 74T g,

This copy is granted free of cost for the private use of the person to whom it is issued.

TR ATUTTaH 1962 @1 YR 129 S 8 (1) (Fy1 wxitq) & ol Fafafad afry &
ot ¥ g | o1 wfd 59 AW | AU B Hgd TeHY Hdl 81 af 39 ey B wiw
F} aE | 3 7R & afeR IR Gfva/wge wiyq (andew gwy=), faw darey, e faum)
Fug arl, 7% fod B gEderyr rded UKd PR IHd 8.

X

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

afafaa gwfRa ey /Order relating to :

(%)

a9 & U § ATTTIed DS AL

(@)

any goods exported

()

YR T 1T B4 o, [P H! aTg+ | ATaT 971 dfd HRd H 340 Tod VT IR IdIR 7 ¢ A
g7 IH Tl YT TR IdR 91 F fow ufdra 9re IaR 9 6 W 91 39 T9 RITH W IaR
Q| &1 7@ A 3aféra wre | At A

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(M

Ao ififgm, 1962 & /X quT I8¢ Hfi 997¢ ¢ ot & ded Yob aTud! B
srergrl.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

QA&7 3Tdad U3 §I1d [aaTad § [aies Uy B Ud S a1 (9 d f<iid Sus! Wi
31 et o 39 & wiy Fufafea srmera daw 8 Tifge

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(@)

BT W1 Tac,1870 & HG 6.6 AT 1 & e Yld [T 7Y HTAR 39 AW 1 4 Ui,
foraa! te ufa & vary 99 &t ey Yew fewe am g =,

(@)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

TaE axav & ATar WY o S BT 4 Uradi, q1e a1

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()

qALtEUr & foru smae @t 4wt

(c)

4 copies of the Application for Revision.

(H)

QASHEUT 31de QMR &1 & [0 WHAISIed HTUTTgH, 1962 (TUT FYNU) A (HUTRd BIg @1
¥ THTE, B, s, wed! SR fafay 7et & <l & el e @ & %. 200/-(Fww 3@ 9 mmy
¥.1000/-(FUT U §9R A1 ), o1 ot amaan €1, 8 99 fRa ywas & yarfore gae .96
@1 2 uferat. afy e, 7 T sy, @ T € @Y i ol U ue 9 o7 399 oh
Bl dl 08 B & &9 § $.200/- A 77 to @@ @ 3 & @) BN F =9 T 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

ue . 2 & YT Yfd Hrvel & srarar o AAe & WA A Al BT e 39 i § oned
HEHH X1 B At § Hurges w1962 @ URT 129 U (1) ¥ e BT Wu.s A

W,memﬁmmmmﬁwamaﬁmmm

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

iﬂ'ﬂTS{L?tﬁ, BHHIY IAE b d a1 B 3Uiferg | Customs, Excise & Service Tax Appellate
v, ufdedt &g dis Tribunal, West Zonal Bench

SO T, agHTeR +aH, Fde MRYTR Qd, | 27 Floor, Bahumali Bhavan,

SR, EHGIEG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HHaTes SifUfaw, 1962 B URT 120 T (6) & (4, TTHIE ATUTTIH, 1962 & URT 129
T (1) & 3t ordfig & wry Frafaf@a ge dau 89 afiku-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(®)

e § IR A 7 81 [BH] ATHIKed ATUSRT GIRT T 97 Y[eb SR aaTel qul o
41 €8 B IBH Ul 918 FUT g1 IR BH 8 d TP 9K TUT.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

(H)

ST § WA A § oret ford] dTaTes sifUre Y gIRT HivT a1 e SR TS qUT Tl
AT € B IHA Uig 9@ FUC @ fiw g Afew sud vure wre @ sfte 7 9 a); uig g9R
IqU

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

rdtel ¥ gt arHd | wgl food! WHATRed HTUSRI GIRT JIT 7147 X AR 4TS ayT avmal
.1 €8 B 357 9 g F¢ ¥ ifue g Y a9 gk FUT.

AXhere the amount of duty and interest demanded and penalty levied by any officer of
stoms in the case to which the appeal relates is more than fifty lakh rupees, ten

fhpusand rupees

e ¥ fave Hftmeor & @A, A 1Y Qe B 10% el B W, gl Yeb U1 Yo 04 &8 (901G A 8, 01 48 & 10%
ﬁm,wmﬁﬁaﬁ%.a{WWMI

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I5d UG T YRT 129 (T) & AH=<7ld U UMUDHI S GHE SO Ud® 3ded UA- (®)
A% e & forg a1 raferdl B QR & Rrg @ Rt s e & R feg e srdfter - - spuan
(@) 3t T1 3M1deA UF &1 YITads & [¢ STaR Sfided & 91y 39 Uig |1 &7 Yoo ft Fau
HEE IS

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M/s. Hindustan Zinc Ltd., Yashad Bhavan,
Udaipur, Rajasthan, (hereinafter referred to as the ‘Appellant’) in terms of Section
128 of the Customs Act, 1962, challenging the Order-in-Original no.
MCH/237/AC/KRP/REF/2023-24 dated 26.02.2024 (hereinafter referred to as
‘the impugned order’) passed by the Assistant Commissioner, Customs House,

Mundra (hereinafter referred to as the ‘adjudicating authority’).

2, Facts of the case, in brief, are that the appellant had filed refund
claim of Rs. 43,33,297/-under Section 27 of Customs Act, 1962, for excess duty
payment at the time of import of NON COKING COAL(STEAM COAL) for 3 nos.
of Bills of entry dated 29-04-2022 & 30-04-2022 which was re-assessed on 04-
08-2022 (as detailed in table below), vide their letter dated 03-08-2023 received
by the concerned office on 11-08-2023.

Table

S No | BE no & Date Challan no & Date Duty Difference

1 8483773 2039092955/ 20,96,165/-
dated 29-04-2022 29.04.2022

2 8488340 2039092269/30.04.2022 | 5,24,040/-
dated 30-04-2022

3 8488488 2039092279/30:04.2022 | 17,13,092/- .
dated 30-04-2022 Sl

Total 43,32,297/- /{/ 3
2.1 As per Section 27(1B)(c) of the Customs Act, 1962, the period of % /)

limitation for filing of refund claim is one year. As per Section 27(1Bj)(c) of‘\tﬂi"fi'fa"}-__.‘;“_;" u/
Customs Act, 1962, the limitation of one year shall be computed from the date o

of re-assessment and payfnent of duty. Accordingly, the refund claim for an

amount of Rs. 43,33,297/-filed by the Appellant appeared to be barred by the
limitation of time prescribed under Section 27(1B)(C) of the Customs Act, 1962

& filed by the Appellant appeared to be improper and liable to be rejected.

2.2 In view of above, Show Cause Notice F. No.

CUS/RFD/OTH/601/2023-REF dated 10.11.2023 was issued to the Appellant,
M/s. Hindustan Zinc Limited, Yashad Bhwan, Udaipur, Rajasthan 313004
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: Q
calling upon them to show cause as to why:

i) The refund claim amounting to Rs. 43,33,297/-should not be rejected under
the provisions of Section 27(1B)(C) of the Customs Act, 1962.

2.3 Consequently, the Adjudicating Authority passed the following
order: &
1. He rejected the refund of Rs. 43,33,297/- (Rupees Forty Three Lakhs
Thirty Three Thousands Two Hundred Ninety Seven Only) as per as per
provisions of Section 27 sub clause (c) of Sub Section 1(B) of Customs Act, 1962
to the Appellant viz. M/s. Hindustan Zinc Limited, Yashad Bhwan, Udaipur,
Rajasthan 313004.

%,

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 Order in Original is passed in violation of principles of natural
justice as no effective opportunity fer personal hearing was granted to the
appellant Appellant has submitted that the Assistant Commissioner has decided
the matter without following the principle of natural justice, in as much as the
order has been passed without hearing the appellant. The Assistant

Commissioner has decided the matter in a hurriedly manner without considering

}% 023, the date of filing reply and appearance was mentioned as
| 23 i.e. a very short notice period was granted to file the reply to the
nd for appearance. The Show Cause Notice dt. 10.11.2023 itself was

ought an adjournment for 10 days for filing the reply to Show Cause Notice.
Appellant received a letter dt. 29.12.2023, fixing the hearing on 10.1.2024.
however this letter itself was received by the appellant on 17.1.2024 i.e. after the
date of hearing, so the hearing could not be attended on 10.1.2024. Appellant
then received a letter dt. 8.2.2024 ﬁxiné the hearing on 19.2.2024. The letter dt.
8.2.2024 was received by the appellant on 17.2.2024 i.e. on Saturday and the

hearing was fixed on 19.2.2024 i.e. on Monday at Customs Office, Mundra Port.

k\/ Page 5 of 15



F. No. S/49-36/CUS/MUN/2024-25 ,

Being unable to attend PH in such a short notice, appellant vide mail dt.
20.2.2024 sought an adjournment on the ground of insufficient time. They also
requested for granting a PH by virtual mode.

3.2 However, the request of adjournment was not considered by the
adjudicating authority and the present order dt. 26.02.2024 has been passed
rejecting the refund claim of Rs. 43,33,927/-. Appellant has therefore submitted
that it is one of the essential postulates of the concept of the natural justice that
justice must not only be done but manifestly seems to be done. The Appellant
has submitted that although earlier notices for personal hearings was received
by the appellant but they were not in position to attend the personal hearing on
the given date because of receipt of notice after the date fixed for hearing or
receipt of notice at a very short notice period and therefore, they remained
deprived of the opportunity of personal hearing. However, ignoring such request
the Adjudicating Authority preferred to pass the present Order in Original dt.
26.2.2024 without considering the fact whether PH notice was received by the
appellant on time or not. Therefore, the present order so passed is in violation of

principles of natural justice.

3.3 The Appellant has placed reliance on the following case laws in this

regard:

a. In the case of LATH KATHA UDYOG Versus COLLECTOR OF CUSTOMS
(PREVENTIVE), LUCKNOW, reported at 1997 (94) E.L.T. 101 (Tribunal), it was__
held that Remand - Adjudication - Natural justice - Personal hearing - Lcttcr:ﬂi-é o

& W = XN
intimating date of hearing received on date of hearing - Fair and eff Sofi ii:-

opportunity of hearing not given - Principles of natural justice not followed
\‘r'.-‘
b. In the case of CITY DRINKS LTD. Versus COLLECTOR OF CENTRAL EXCISE‘““;”’ -
reported at 1990 (48) E.L.T. 566 (Tribunal), it was held that Adjudication
Personal hearing Request for adjournment neither acknowledged nor considered
- Natural justice violated by ex-parte order confirming demand and imposing
penalty without giving opportunity for personal hearing and for submitting
technical evidence - Rule 9(2) and 173Q(1) of Central Excise Rules, 1944, and
Section 11A of Central Excises and Salt Act, 1944. The request of assessee to
adjourn the date of personal hearing to enable them to submit their case and
technical evidence, was neither acknowledged nor were they informed that the

proceedings were being closed for an ex-parte decision. Thus there was a

PV
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violation of the principles of natural justice. The case remanded to the Collector
of Central Excise for denovo adjudication. [para 4 and 6]

Adjudication Request for Adjournment. -

Each request has to be independently considered during hearing.

c. In the case of PRESSURE VESSELS & EQUIP. TESTING ENTERPRISES Versus
C.C.E., SALEM, reported at 2010 (18) S.T.R. 719 (Tri. - Chennai), it was held
that Natural justice - Hearing, absence of - Adjournment sought and such letter
received on date of hearing - Impugned order not mentioning such request but
noting that personal hearing fixed before not attended - Assessee not heard
before passing order - Impugned revision order passed in violation of principles
of natural justice set aside - Matter remanded to Commissioner for fresh decision
- Section 33A of Central Excise Act, 1944 as applicable to Service tax vide Section
83 of Finance Act, 1994,

d. In the case of MEGHDEV ENTERPRISES Versus COMMISSIONER OF
CENTRAL EXCISE, BHAVNAGAR, reported at 2009 (14) S.T.R. 95 (Tri. - Ahmd.),
it was held that Natural justice - Violation of Personal hearing - specifically
sought by assessee but not granted - Adjudication order passed based on reply
and case records without giving personal hearing - Impugned order upheld
adjudication order without considering violation of principles of natural justice
Impugned order not sustainable Matter remanded to adjudicating authority for
fresh decision - Section 73 of Finance Act, 1994.

e. Also, in the case of TATA MOTORS INSURANCE SERVICES LTD. Versus
COMMR. OF S.T., BANGALORE, reported at 2011 (21) S.T.R. 621 (Tri. - Bang.),

have not been decided without hearing assessee when adjournment sought -

Impugned order set aside - Matter remanded for fresh decision - Section 33A of
Central Excise Act, 1944 as applicable to Service tax vide Section 83 of Finance
Act, 1994,

3.4 In light of above settled law; appellant submit that the Order in
Original dt. 26.2.204 is liable to be set aside as the same has been passed in

violation of principle of Natural Justice.
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3.5 The present refund arising out of finalization of provisional
assessment in not a refund of duty and thus limitation of time prescribed under
Section 27(1B)(C) of the Customs Act, 1962 is not applicable. Without prejudice
to above, appellant submit that the issue involved in the present case is that
whether refund of amount paid with reference to provisional assessment by the
appellant is governed by Section 27 of Customs Act, 1962 and the provision of

time limit is applicable.

3.6 Appellant filed a refund claim of Rs. 43,33,927/- under Section 27
of the Customs Act, 1962 for excess amount paid at the time of import of NON
Coking Coal (Stem Coal) for three Bills of Entries dt. 29.4.2022 and 30.4.2022
which was re assessed on 4.8.2022 and the duty was finalized by the assessing
officer. The final amount of duty assessed showed excess amount of Rs.
43,33,927 /- paid which did not bear the character of the custom duty. Such
excess amount of Rs. 43,33,927/- was liable to be returned by Customs
department suo motu because it was not in the nature of Customs duty and
therefore, it did not require filing of any refund claim. Since revenue did not pay
the excess amount lying with them on final assessment, therefore appellant had
no option but to file a formal refund application submitted on 11.08.2023 for
refund of excess amount of Rs. 43,33,927/- on completion of the final
assessment of the said Bill of Entry. A SCN dated 10.11.2023 was issued to the
appellant to clarify as to why claim of Rs. 43,33,927 /- should not be rejected on
time limit as provided under Section 27(1B)(C) of the Customs Act, 1962 &
Notification no. 93/2008-Cus dt. 1.8.2008. The appellant then filed a reply,df d/ —TT‘:
29.11.2023 to Show Cause Notice inter alia submitting the grounds wh;:. N

refund is not governed by Section 27 of Customs Act, 1962 and thus not. h
bar. However, the reply did not find favor with the Id. Adjudicating auth&‘bg
rejected the refund so filed by the appellant by passing a non- speaking order—- "~ -
without considering the submissions made by the appellant. The adjudicating
authority has rejected the refund claim by holding that Rs. 43,33,927/-
deposited was duty and claim filed on 11.08.2023 after completing final
assessment on 4.8.2022 is beyond the time limit of one year stipulated under
Section 27 of the Customs Act, 1962.

3.7 Appellant submits that the amount of Rs. 43,33,927/- is not a duty
but an estimated amount as part of provisional duty. The proper Officer should

have released this amount in the same manner as was released the bond and
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bank guarantee. The excess deposit is not different from the bank guarantee
because both are in the nature of security deposit therefore, the refund of the
same is not governed by Section 27 of Customs Act, 1962. It is further submitted
that in the present case as per Regulation 2 of Customs (Provisional Duty
Assessment) Regulations 2011 there are two clauses for provisional assessment
namely, (1) Importer executes bond in amount equal to difference between duty
that may be finally assessed or re-assessed and the provisional duty (2) Importer
deposit with proper officer such sum not exceeding twenty percent of the
provisional duty, as the officer may direct. Thus, having deposited entire
provisional duty was only security deposit and not a duty. Therefore, the time

limit as provided under Section 27 will apply for returning of Security deposit.

3.8 Reliance is placed on the judgment of Hon'ble Supreme Court in
Para 95 in the case of MAFATLAL INDUSTRIES LTD v/S. UOI- 1997 (89) E.L.T.
247 (S.C.) = 2002-TIOL-54-SC-CX-CB wherein, it was held that no recoveries or
refund consequent upon the adjustment under Sub-rule (5) of Rule 9B will not
be governed by Section 11A or Section 11B as the case may be. It is further
submitted that on finalization of provisional assessment it is obligatory on the
revenue officers to refund the amount for which even no refund application is
required. Refund claim in such case was not governed under Section 27 of the

Customs Act, 1962 and the assessee is not required to prove that burden of duty

E passed on to buyers. He submits that the present case is on better footing

3 en % amount of Rs. 16,39,458/- was paid under protest was security deposit
and\#dt duty. Appellant thus submit that amount deposited by them cannot be

3.9 In this view of the matter, the amount claimed as refund in this case
is not an amount of duty and therefore the time-bar provisions of Section 27
cannot be applied. In view of above settled position of law, refund of Rs.
43,33,927 /- should be granted to the appellant. Theses submissions were made
before the Adjudicating authority as well, however he has simply rejected the
refund without giving any finding on the submissions made by the appellant
which makes the order completely non speaking and liable to be set aside on this
ground as well. Appellant submit that such order of adjudicating authority,
rejecting refund as such without discussing and giving finding on the arguments
put forth by appellant before him can be said to be a non speaking and
mechanical order which is liable to be set aside.
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3.10 Every appellate authority is entitled to know the grounds on which
the lower authority has disposed the matter. It is, therefore, necessary for the
Assistant Commissioner while disposing the matter to record the reasons for
taking the view that he or she takes in relation to the issues which are sought to
be raised in the matter under consideration. When a statute ensures the right of
appeal, the aggrieved party is entitled to know the reasons for deciding the matter
contrary to his submissions so that he can effectively pursue the matter before
the appellate authority. Failure on the part of the authority to record reasons
would result in injustice to the aggrieved party. An adjudicating authority, while
deciding a matter, it has to consider every fact on record, for and against the
assessee, and has to give its findings in a manner which would clearly indicate
the questions which had arisen for determination, the evidence on record that
has been considered and the reasoning applied for arriving at the conclusions
which have been arrived at. The adjudicating authority, therefore, mechanically
rejected the refund without considering the submissions made by appellant in
reply to Show Cause Notice. The order is thus liable to be set aside on this ground

alone. Appellant place reliance on the following case laws in this regard:

a. In the case of COCA COLA (1) PVT. LTD. Versus COMMISSIONER OF SERVICE
TAX, DELHI, reported at 2015 (40) S.T.R. 547 (Tri. - Del.), it was held that Order
Adjudication order - Non-speaking order - Cost imposable on ad.]udlcaftgng

authority - Confirmation of demand on expenditure incurred in foreign cu;‘;i
and reimbursements made as service recipients - Adjudicating auth‘or‘
"analysis" verbatim reproduction of assessee's submission quoted and no fit ax}rg_’, P
recorded about taxability - Also, findings totally irrelevant vis-a- vis assessee’ 5,____,,.»-'-;’
contentions and analysis too cryptic and inadequate to arrive at finding -
Adjudicating authority completely non-speaking regarding
methodology/reasons/grounds based on which “best judgment" figures arrived

at and adopted for levy of Service Tax - Arbitrary "best judgment" assessment of

value not sustainable quasi-judicially therefore, quibbling over figures at best of

academic interest - Adjudicating authority highly and conspicuously non-

speaking, non-reasoned, arbitrary and cavalier while passing impugned order -
Non-application of mind writ bold and large across impugned order - Therefore,
impugned order set aside - Costs of 25,000 imposed on adjudicating authority

payable to Prime Minister's National Relief Fund, within four weeks - Section

35C of Central Excise Act, 1944
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b. In the case of FREIGHTLINKS INTERNATIONAL (I) P. LTD. Versus C.C.E,, C.
& S.T., COCHIN, reported at 2014 (33) S.T.R. 711 (Tri. - Bang.), i twas held that
Order - Non-speaking order - Failure to discuss or consider various decisions
cited by assessee in Order-in-Original - Non-consideration of submission made
on aspect of Service Tax liability on ocean freight - No indication regarding ratio
of decision cited, reasons for their irrelevancy and contrary decisions considered
- Similarly no finding regarding invocation of extended period and imposition of
penalty Therefore, ‘matter required to be remanded to original adjudicating

authority.

c. In the case of RUNGTA PROJECTS LTD. Versus COMMISSIONER OF C. EX.,
ALLAHABAD, reported at 2011 (24) S.T.R. 495 (Tri. - Del.), it was held that
Adjudication order - Non-speaking order - Discussion in order just reproduction
of show cause notice and submissions of assessee - No discussion of issue by
Commissioner Matter needs reconsideration by adjudicating authority -

Impugned order non-speaking order - Matter remanded.

3.11 In light of above settled position of law, the Order in Original is liable

s amount.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 27.05.2025,
following the principles of natural justice wherein Sourabh Nagda, Chartered
Accountant appeared for the hearing in virtual mode and he re-iterated the

submission made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order
passed by the Assistant Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal.

Ko
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F. No. §/49-36/CUS/MUN/2024-25 .
S.1 On going through the material on record, I find that the following .

issues need to be addressed:

(i) Whether the Order-in-Original was passed in violation of the principles

of natural justice.

(ii) Whether the refund claim is barred by the limitation period specified in
Section 27 of the Customs Act, 1962.

5.2 The Appellant contends that they were not given an effective
opportunity for a personal hearing and that their requests for adjournment and
a virtual hearing were ignored. However, the principles of natural justice are not
violated by every procedural irregularity. A claim of a short notice for a hearing
does not automatically invalidate an order, especially when the party has the
opportunity to make written submissions. The inordinate delay in adjudication
that would lead to a violation of natural justice, as cited in precedents, typically
involves delays of many years, causing significant prejudice to the petitioner.
This is not the case here. As long as the adjudicating authority considers the
written submissions, which were filed by the Appellant in response to the Show
Cause Notice, a proper hearing is deemed to have been afforded. The cases cited
by the Appellant, such as TATA MOTORS INSURANCE SERVICES LTD., typically I
involve instances where no opportunity for a hearing was given at all, which is

not the case here. Therefore, this ground of appeal is not sustainable.

5.3 The core of the Appellant's refund claim rests on the argument that'%‘;};?\
the excess amount of Rs. 43,33,927/- paid was not "duty" but an estlmat/e 2 ““’3})

<=

!~ ;- ;
amount as part of provisional duty" or a "security deposit," and thereforc, &g-"ﬁg "'a; -
< ‘u:- i

' 5 L 7 /)
r‘\‘i
/

limitation period under Section 27 of the Customs Act, 1962, should not
They contend that the department should have returned this amount suo m&
upon final assessment. The Appellant relies on the Supreme Court's judgment
in MAFATLAL INDUSTRIES LTD v. UOI - 1997 (89) E.L.T. 247 (S.C.), which

stated that refunds consequent upon adjustment under Rule 9B are not

governed by Section 11A or Section 11B (equivalent to Section 27 in Customs for
some aspects). The Adjudicating Authority, however, relies on Section 18(2)(a) of
the Customs Act, 1962, which states that when duty provisionally assessed is
finally assessed, the amount paid shall be adjusted against the duty finally
assessed, and any excess shall entitle the importer to a refund. The Adjudicating
Authority clearly holds that "the duty paid provisionally will always be treated as
payments towards duty".

Y/

!_4
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5.4 Upon a careful review, the interpretation by the Adjudicating
Authority aligns with the statutory scheme of provisional assessment. Section
18 of the Customs Act, 1962, clearly deals with "Provisional assessment of duty."
The duty paid provisionally, though subject to final adjustment, is still
considered a payment towards customs duty. It is not merely a "security deposit"
akin to a bond or bank guarantee, which is governed by separate provisions. The
Supreme Court's ruling in Mafatlal Industries Ltd. v. Union of India primarily
dealt with excise duty refunds arising from price variations under Rule 9B of the
Central Excise Rules, 1944 (now omitted). While the principle of suo motu refund
in certain situations was discussed, the context of provisional assessment under
Section 18 of the Customs Act, 1962, is specifically addressed by Section
27(1B)(c). This specific provision, inserted later, clarifies the limitation period for
refunds arising from provisional assessments. Therefore, the general principle of
suo motu refund espoused in Mafatlal Industries Ltd. is not directly applicable
here to override the specific provision for provisional assessments under the
Customs Act. The Supreme Court in a later case of Union of India v. ITC Ltd.,
1993 (67) ELT 3 (SC), distinguished between a simple excess payment of duty
and a refund arising from re-assessment/ provisional assessment. While a simple
excess payment may not require a refund application, a refund arising from a
re-assessment or finalization of provisional assessment under specific statutory
provisions requires adherence to those provisions. Therefore, the Appellant's

argument that the amount was a "security deposit" and not "duty" is legally

untenable in the context of Section 18 and Section 27(1B)(c) of the Customs Act,
1962.

The dispute also revolves around the applicability and computation
itation period for the refund claim. The Appellant argues that the refund
rising from the finalization of a provisional assessment, is not a "refund
" and therefore not subject to the limitation period under Section 27. This

gument is legally flawed.

5.4 Section 27(1) of the Customs Act, 1962, mandates that an
application for a refund of any duty or interest must be made "before the expiry
of one year, from the date of payment of such duty or interest". Furthermore,
Section 27(1B)(c) provides a specific and unambiguous rule for cases involving
provisional assessment or re-assessment. It states that "where any duty is paid

provisionally under section 18, the limitation of one year shall be computed from
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the date of adjustment of duty after the final assessment thereof or in case of re-
assessment, from the date of such re-assessment". In the instant case, the re-
assessment order was passed on 04.08.2022. The refund claim was filed on
11.08.2023, after a year later. A refund claim must be filed before the expiry of
one year. The refund claim was, therefore, filed after the statutory one-year

period had expired.

5.5 This interpretation is further supported by Notification No.
93/2008-Cus., dated 01.08.2008, which specifically provides that the claim for
refund of additional duty of customs must be filed "before the expiry of one year
from the date of payment of the said additional duty of customs". While the
notification refers to "payment of additional duty," in the context of provisional
assessments and reéassessments, Section 27(1B)(c) provides the specific trigger
for the limitation period. This is in accordance with legal precedents which have
affirmed that the limitation period for a refund claim, even in cases of provisional
assessment, starts from the date of final assessment or re-assessment and not

from the initial provisional payment. Therefore, the refund claim is squarely hit

by the limitation of time prescribed under Section 27(1B)(c) of the Customs Agty=
1962 ¢ AG
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principle of law that quasi-judicial orders must be reasoned and "speaking," this
does not mean that every single argument of the assessee must be addressed
verbatim. An order is considered "speaking" if it addresses the core legal issue
and provides a logical and reasoned conclusion. In this case, the OIO clearly and
directly addressed the central issue of the refund claim, which was its timeliness.
The order correctly applied the limitation period as prescribed under Section
27(1B)(c) and concluded that the claim was time-barred. This specific reasoning
is sufficient to make the order a "speaking order" as it provides a clear legal basis
for the decision. The rejection of the appeal is based on a fundamental principle
of customs law, and the OIQO's concise focus on this point does not render it a

non-speaking order.

5. 7. After considering the facts of the case, the grounds of appeal raised
by M/s. Hindustan Zinc Ltd., and the relevant provisions of the Customs Act,
1962, and jurisprudence, I find no merit in the appeal. The OIO correctly applied
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the provisions of Section 27(1B)(c) of the Customs Act, 1962, and the refund
claim filed on 11.08.2023 was indeed time-barred, as it was filed more than one
year after the re-assessment order of 04.08.2022. The claims of violation of
natural justice and a non-speaking order are also not substantiated by the facts

or law.

6. Therefore, the appeal filed by M/s. Hindustan Zinc Ltd is rejected . The
Order-in-Original No. MCH/237/AC/KRP/REF/2023-24 dated 26.02.2024 is

hereby upheld.

(AMIT GUPTA)
" Commissioner (Appeals),
Customs, Ahmedabad

F. No. S/49-36/CUS/MUN/2024-2_5__§§—6 Date:19.09.2025
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By Speed post/E-Mail

To,

M/s. Hindustan Zinc Ltd.
Yashad Bhavan

Udaipur, Rajasthan

Copy to: :
The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House ,Mundra.

G

The Assistant Commissioner of Customs, Custom House, Mundra.
4. Guard File.
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