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This copy is granted free of cost for the private use of the person to whom it is issued.
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ection 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional secretary/Joint secretary (Revision Application), Ministry
of Finance, (Department of Revenue) parliament Street, New Delhi within 3 months
from the date of communication of the order.
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(a)

(b)
in a conveyance for jmportation into India, but which are not

unloaded at their place of destination in India or so much of the quantity of such goods
as has not been unloaded at any such destination if goods unloaded at such destination
are short of the quantity required to be unloaded at that destination.

any goods loaded

(iT ( qd-{ qrrq rq ffi h a-ta W qrcff +
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fiqr{-dd qBfrqq, 196, h ar{rq x ilqI T(+

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
made thereu nder.
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If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs.2O0l- and if it is more than one lakh rupees, the Fee is Rs.1000/-.

4 {rrfr i ffiia i cR 6t{ qfu qs fl?cr trc d. z h sr*{ (E-d clrd i e-{r<r irq

In respect of cases other than these mentioned under item 2 a

aggrieved by this order can file an appeal under section 129 A(1) of the customs Act,

1962 in form C.A.-3 before the customs, Excise and service Tax Appellate Tribunal at

the following address :

bove, any person

Customs, Excise & Service Tax Appellate

Tribunal, west zonal Bench
frclg*, *ftq rsr< cJG E

3rftR-q er0-6tur, qfMr dfrq fi-5

*+r tr

2nd Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

qrt rn"r, s-6rltft re-{, F-+a ftttrc;rrc

s(, 3FnCqT, 3r({<ri[r(- 3 B 0 01 6

q (1) + qff{ qfr-d h nr.r ffifue 5w ritrr Ai srGC-

qfrfr{q, rssz ft ET<r 129* q$-{, *q'r{f6Sqr{q qBftqq, rgez ff sru rzg g (e)5

1962 an appeal under Section 129 A (1)

of the Customs Act, 1962 shall be accompanied by a fee of -
Under Section 129 A (6) of the Customs Act,

(o qffi ertr qirn rrfi gm ut< e,re irzn erlTr{r

rrcr {s ft <oq qtq qrG. 6qg qr grt +q d fr cr 6sK {cq.
q$c + (qfud qrrn fr rqr Rffi m"{r1--d

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is five lakh rupees or less, one

thousand ruPees;

(a)

rFn <s ff (tr{ ql-{ qrcr Fcg t qfufi t iRfi tqt s={r( qftr t irB-fi n d fr; ciY [sr<

t'qg

qirn rcr qw dr< qre (qI tr|rFfi+ 16r Effi **qw *ffi rnrnqlq 1 qEfu( qTq-n(q)

ded and penalty levied by any officer of

customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees;

where the amount of duty and interest deman(b)

(T)
qiw rcr gw dr< qrlf 6qr IFn

,r{r (s ff (68 qqls qftI scg t qfufi A fr; <t EsR {qg
v6t Effi frqrgo i{fuslt ERrq+fi + rrqfu( {rq-fr t

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

,,thousand ruPees

ed and penalty levied by any officer of
where the amount of duty and interest de ma nd

(c)

q., a"i {s rr {6 r.,'i ar fiflr t i, qI Ts t zro 3r..I {'+ '4,, Ta
+ E-r< irft-fi.ur + qrFt, cit ?rn 1,J6 + %10 

-.r-fl

it {, irfta rrr rrqrm t

I against this order shall lie before the Tri rOozo oltne Outy demanded [,here duty

n dispute.and penalty are in dispute, or penalty, where penalty alone is i

bunal on payment of

+ qTqrkr+6srrqT+fi ftcq+fiETIrt (6)(IIF+grB+csrirfi'qsrart{+ET(rff 29qfrffsq (s)
iFfc=r !-ff"-SnqrtfiqT3rq{r qfi-{3rfi-(q-fr-q-{3rn[ TqficEqRffi.qTt+1tr-dffi ft{gE'r(+

{s[frrtqt{ ST{Tsth rct qtRcdiqTn{i'i {r.sEFr{fts

(a) in an appeal for grant of stay or for rectification of mistake or for any othe' purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees

de before the APPellate T.ibunal-
Under section 129 (a) of the said Act, every app lication ma
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M/s. Chiripar pory Firms Ltd., 3rd & 4th Froor, chiripar House, shivranjani
cross Roads, saterrite, Ahmedabad - 3go o1s (hereinafter referred to as ,the 

Appeilant,)
have filed the present appeal challenging the Order_ln_Original No.
lOiAcilcDllMPrREFr2o2s, daled 14.02.2025 (hereinafter referred to as ,the 

impugned
order') passed by Assistant commissioner of customs, lcD - Khodiyar, Gandhinagar
(hereinafter referred to as ,the 

adjudicating authority,).

2' Facts of the case, in brief, are that the Appeilant vide retter dated
08.08.2024 (received on 12.08.2024) have submitted a refund craimforan amountof Rs.
7 

'03,04,7671- under section 2z or rhe customs Act, 1962, in respect of interest paid by
them The Appellant have submitted that for imports made under exemption of Advance
Authorization scheme subject to "pre-import condition,,, they had requested for re_

assessment of 37 (thirty seven) Bills of Entry filed at lcD - Khodiyar, Gandhinagar under
circularNo. 16/2023 - cus., dated 07.06.2023. The reassessment of the concerned Bills
of Entry were made by the officers in charge of the port of rmport (por) and erectronic
challan was generated in the customs EDr system for tax and interest thereon.

2.1 The Appeilant had submitted that they had made an apprication vide letter
dated 28.06.2023 to the commissioner of customs, Ahmedabad seeking assessment /
re-assessment of Bills of Entry and requested exclusion of the amount paid equivalent to
the interest amounting to Rs. 7,03,04,767t- from the list of Bills of Entry as tabulated in
working Sheet (Annexure - "1") attached to the said letter and to provide the refund of the
said amount as per the provisions of Section 27 ol the Customs Act, 1g62.

2 2 The Appellant have vide letter dated 07 .O8.2)23submitted that the said Bills
of Entry were re-assessed and they have paid the |GST amounting to Rs. g,17,29,291i-

along with an amount equivarent to interest totailing Rs. 7,03,04,767L. rhe said amount
was automatically carcurated by the EDr system, reaving no room for them to make
adjustment. Consequenfly, they were

equivalent to auto-computed interest

assessment of the Bills of Entry.

compelled to remit an amount of Rs. 7,

amount at the time of paying IGST du

l*l
2.3 The Appellant submitted that in the challan, interest was also shown.
because it is observed at para 5.2 (c) of the circurar dated 07.06.2023 that payment of
tax, along with appricabre interest shail be made against the erectronic chailan by the
importer. They further submitted that they have deposited the entire amount of tax as
recorded in the charlan, because it was not possible to deposit only the amount of tax
without interest. The EDr system wourd not accept the payment if the amount being paid
was not equal to the totar figure / amount in the electronic challan. payment of onry the
tax amount was not possibre under the chalan erectronicaily generated in EDr system.

Page 4 of 16

Order-ln-Aooea I



s / 49-298 / CUS / AHD / 2O24-2s

But interest was not applicable in this case. Therefore, they requested for waive of

interest charged in the electronic challan, and also requested to reassess the Bills of Entry

for the amount of tax.

2.4 The Appellant have submitted that the Government of lndia has clarified

under the above Circular that tax, alongwith the applicable interest, shall be paid by

importers. lf interest was not applicable, then payment of interest cannot be insisted

upon. The tax that they have to pay was IGST, which is levied under sub-section (7) of

Section 3 of the Customs Tariff Act, 1962. IGST under Section 3(7) of the Customs Tariff

Act is not "Customs duty" charged under Section 12 of the Customs Act, 1962' but it is

an independent levy under a separate statute and an independent charging section'

Under sub-section (12) of Section 3 of the customs Tariff Act, 1 962, it is laid down by the

Parliament that the provisions of the customs Act, 1962 and the Rules and Regulations

made thereunder, including those relating to Drawbacks, refunds and exemption from

duties shall be applicable, so far as may be, to the tax chargeable under Section 3 of the

Tariff Act. There is no provision under Section 3 of the Customs Tariff Act or any other

law for the time being in force, for charging interest in case of payment of IGST levied

under sub section (7) of section 3 of the customs Tariff Act. Further, the Appellant relied

on the decision of Hon'ble Bombay High court in the case of M/s Mahindra & Mahindra

Ltd., reported in 2022 (10) TMI 212 (Bombay High court), wherein it has been held by the

Hon'ble High court that interest and penalty were not chargeable on tax levied under

section 3 of the customs Tariff Act, because there was no specific provision under this

section of the Tariff Act for charging interest or imposing penalty in respect of duty

chargeable under that section. The said judgement of the Hon'ble High court was upheld

by the Hon'ble supreme court while dismissing the Revenue's Special Leave Petition as

reported in 2023(8) TMI 135 and the review petition filed by the Revenue in this case was

also dismissed by the Hon'ble supreme court vide order dated 09.01.2024. Thus, the

Appellant have requested for refund of interest amounting Rs' 7,03,04,7671- paid by them.

t -l
'/.,,..J

The Appellant had filed 37 (thirty seven) Bills of Entry at ICD - Khodiyar'

arduringtherelevantperiodwheretheyappearedtohaveViolatedthepre-

itionandaccordingly'theAppellantvideletterdated2S.06'2023and

' i:it
t:: ./

'i
j:i

dh

-\
\.l(

had shown their willingness to pay the IGST on the subject imports where

violated the pre-import conditions and requested for re-call and re-assess the

said Bills of Entry filed by them during the period from 13.10.2017 to 09.01.2019. The

request for re-calling and re-assessment of said BEs led to believe that the Appellant had

requested for the subject re-assessment so as to charge the tax (as provided under Para

5.2 (b) of the circular); to generate the electronic challan in the customs EDI System (as

provided under Para 5.2 (c) of the circular) for enabling them for making the payment; to

follow the further procedure of making notional out of charge (ooc) etc (as provided

under Para 5.2 (d) of the circulao. Therefore, in view of the request of the Appellant, the

sub.ject Bills of Entry were re-called and re-assessed and the Appellant had paid the IGST

Page 5 of 16
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alongwith interest as complying the order of Hon'ble supreme court and circular No.
'l 6/2023-Cus, dated 7.6.2023.

2.6 lt appeared that the Appeilant have never contested at the time of
assessment made as per circular No. 16/2023-cus., dated 07.06.2023 without any
protest. Further, the said circular had not been declared ultra vires till date by the
competent authority and assessment was made final on the request of the Appellant and
therefore, now claiming the refund without challenging the assessment was not permitted

in view of the judgment of Hon'ble supreme court in the case of lrc Limited Vs.
commissioner of central Excise, Kolkata-lv reported in 2019 (36g) E.L.T. 216 (s.c.).
Therefore, it appeared that the interest of Rs. 7,03,04,767t- had correcfly been paid by
the said Appellant, whire paying rGST as per the judgement of the Hon,bre supreme court
of lndia in case of civil Appeal No. 290 of 2023 (Uol and others vs. cosmo Films Ltd.)
and the cBlc circular No. 16/2023-cus, dated 07-06-2023. Further, it appeared that the
said payment of IGST and interest was made by the Appellant voluntarily, unconditionally
and without any protest.

2.7 Accordingly, a show cause Notice under F. No. Vllr/204sllcDlREFt2o24,
dated 06.'1 1.2024 was issued to the Appellant proposing to reject the claim of refund of
interest of Rs. 7,03,04,7671- paid by them along with payment of IGST under section 27
of the Customs Act, 1962;

2.8 The adjudicating authority has vide the impugned order rejected the refund
claim of Rs. 7,03,04,7671 under Section 27 of the Customs Act, 1962.

3, Being aggrieved with the impugned order passed by the adjudicating
authority, the Appellant have filed the present appeal. The Appellant have, inter-alia,
raised various contentions and filed detailed submissions as given below in support of
their claims. ffi hso.)::-

> They have become entiiled for Refund as consequential relief on implemlrifation
of the Finat order No. 11628-1163012024, dated 23-07-2024 and cash 't' s" Ji . ...j

the payment of lnterest amount of Rs. 7,03,04, 7671- paid in 2023; .. .

F There was no provision, at the materiar time, under section 3 (7) or 3 (12) oi "

customs Tariff Act 1 975 for any recovery of short paid, non paid |GST and Articre
265 of constitution of lndia, stipulates that no tax shall be levied or collected
except by authority of raw. Thus, amount of rnterest deposited by them in 2023
for the Bill of Entry of Ahmedabad and retained by customs authority at
Ahmedabad is also not justified and amount of interest recovered and retained
by the Government requires to be returned to them. The setfled raw shows that
unstayed orders of Higher Authorities have to be unreservedry foilowed and
implemented by fierd officers. There is no stay from any competent higher court
against implementing Tribunal,s Final Order dated 23.07.2024;

Page 6 of 16
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F When the Hon'ble Tribunal has allowed Appeals with consequential reliefs, the

adjudicating authority should have implemented the said Final Order dated

23.07.2024, first and returned amount of lnterest of Rs. 7,03,04,767l-, recovered

from the them during the proceedings in 2023, which was not payable under

existing law at the material time in 2023;

F The adjudicating authority has not adhered to the CBEC Circular No. 80213512004

- cX., dated 08j22004, wherein it has been directed to all the field officers that

the refund of deposit must be returned within 3 months from the date of the order

passed by the Appellate Tribunal / court or other Final Authority, unless there is

a stay on the order of Final Authority or CESTAT or Court, by Supreme Court;

>. The cBEC',s Circular No. 984/8/2014 - CX., dated 16.09.20'14 and circular No.

10531212017 - CX., dated 10.03.2017 are binding circulars and should be

followed as by all the field formations under CBIC;

)> Thus, it is clear mandate that where appeal is decided in favour of the assesse,

he shall be entitled to refund of the amount deposited along with the interest from

the date of making the deposit to the date of refund.

> The adjudicating authority have not followed the cBEC's directives through

circulars daled22.O2.2OO1 ,08j2.2004,15.01.2015,16.09.2014 and 10.032017

etc., on refund claims filed after unstayed judicial orders by higher authorities. This

type of actions by the adjudicating authority is violation of judicial decisions and

violation of administrative mandate by cBEC, which they were mandatorily required

to follow. They relied upon the decision of Hon'ble Supreme court of lndia in the

case of M/s. Kamalakshi Finance Corporation reported in [1991 (55) ELT 433 (SC)]

in support of their claim;

> They have strong objection that though HoN'BLE CESTAT ORDER was issued on

23.07.2024 in their favour, lcD - Khodiyar, Gandhinagar have not yet refunded

total lnterest amount of Rs. 7,03,04,767t- paid since 2023 in spite of their

Application for Refund and subsequent requests made. Hence, this application may

be allowed and revenue may be directed to return the lnterest amount, when there

is no stay against the Final order dated 23.07.2024. Revenue has already

recovered the interest of Rs. 7,03,04,767 I deposited since 2023. Hence, equity

of justice is in their favour. This conduct of the customs officers at lcD - Khodiyar,

Gandhinagar amounts to gross injustice to the Appellant caused by these officers

to give effect to orders of authorities higher to them;

They have strongly objected the SCN dated 10,12.2024, participated in PH with a

request to release the Refund. However, the impugned order has re.iected the

refund with unjustified, unsustainable and incorrect view, which is disobedience of

ordersbythisHon'bleTribunalandabuseofpowersandprocessoflaw;

The actions of authorities at lcD - Khodiyar, Gandhinagar in not implementing the

Tribunal,s order dated 23.07.2024 are excise of powers by misusing and abusing

process of law by unjustified actions; that while claiming "consequential Relief'

after.judicial order by Higher authority, it is not their responsibility / obligation to get

relevant Bill of Entry Re-assessed or modified establishing eligibility for refund in

J(

'i .r)'*
Iiili

---,

|:
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terms of decision by the Hon'bre supreme court in rrc Ltd vs ccE [2019 (36g\
ELT- 216 (S.c.)l which has herd that in case any person is aggrieved by any order
which would incrude self-assessment, he has to get order modified u/s 12g or under
other relevant provisions of the customs Act 1962. ln this case, such self_
Assessment was avairing exemption @ NrL duty and its Re-Assessment of relevant
Bill of Entry was done with "duty + lnterest in 2023" by the proper officers, which
was upheld by commissioner of customs, who has adjudicated the case on 1g-04-
2024 and such orderrn-originar dated 1g.04.2024 was modified by Tribunal on
23.07.2024 [as higher supervisory authority];

ln facts of this Refund craim, after the CESTAT's order dated 23.07.2024, no
obligation is cast by the law on them to get said Bill of Entry Re-assessed to claim
Refund as a consequentiar Rerief. Refund craim does not require any re-
assessment of Bill of Entry to be obtained by them. The self-assessment and orders
of Re-assessment, stand modified by the Hon'ble oESTAT,s Final order datecl
23.07.2024. Hence, reried upon decision in case of rrc Ltd vs ccE [2019 (36g)
ELT- 216 (s.c.)l is stand compried with in this refund craim. This is not a rogicar
view by AC customs at rcD - Khodiyar, Gandhinagar to deray the Refund craim
under unjustified assumptions and presumptions;

They further relied upon the foilowing decision in support of their craim:-
i. 2007 (218) E.L.T. 647 (5.C.) _ uOt vs. Vicco Laboratories;
ii. 2015 (324) E.L.T. 417 (5.C.) _ CC (port), ys. Cosmo Steet (p) Ltd;
iii. 2003 (1 58) E.L.T. 3 fS.C./ - UOt vs. Ahmedabad Electicity Co. Ltd.;
iv. 2011 (269) E.L.T. 307 rs.c.) - commissioner of customs, carcutta vs.

G.C. Jain

v. 2015 (319) E.L.T. 597 (5.C.) _ Commissioner of C. EX., Gujarat vs. Aditya
Yams Pvt. Ltd.;

vi. 2020 (374) E.L.T. 175 (Bom.)- Mangalnath Devetopers vs uOl;
vii. 2018 (361) E.L.T. B9O (Tri. - Mumbai) _ lmtiyaz Eqbat pothiawata vs

Commissioner of Customs, Mumbai;
viii. 2018 (8) G.S.LL. 101 (Guj.) - Manishkumar Batukbhai Kathiiya vs.

Principal Commissioner Of Cus.;
ix. 2023 (384) E.L.T. I (5.C.) and (2023) 3 Centax 49 (5.C.)_ Godrej Sara Lee

Lfd ys. Exclse And Taxation Officer_Cum_Assessing Authority;
x. 201 8 (361) E.L.T. 73 (Raj.) _ CCE, Jaipur-t vs. Jaipur Syntex Ltd.;
xi. 2017 (358) E.L.T. lOSB (Tri. - Alt.) Tycon Automation pvt. Ltd., vs. Comntc__.._-

of Cus. C.E. & S. L, Norda; .; ;r1,_r.il

xii. 2018 (8) G.S.f.L. 179 (Tri.-Ail.)-M &B Footwearpvt. Ltdys. CCEi'.. ., 
--...

3 1 copy of the appear was sent to the adjudicating authority, i.e., The Assistant
commissroner, customs, rcD - Khodiyar, Gandhinagar. The adjudicating authority vide
his letter dated 24.03.2025 submitted the comments on the grounds of appear as under:-

They had not charrenged the assessment / re-assessment of the said BiIs of Entry
before claiming refund of interest paid by them. craiming of such refund is not
admissibre in terms of judgment of the Hon'bre Supreme court in the case of rrc

/

N
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Limited Vs. Commissioner of Central Excise, Kolkata-lV reported in 2019 (368)

E.1.T.216 (S.C.);

The observations of the Hon'ble supreme court in the case of ITC Limited clearly

mandate that before applying for refund, the Appellant needs to challenge the

order of assessment / self-assessment, if he is aggrieved, and get the said order

modified under section 128 or under other relevant provisions of the customs

Act. The Appellant was at liberty to file an appeal before the commissioner of

customs (Appeals) at the relevant time challenging the assessment / self-

assessment, but they chose not to do so. lt therefore, clearly implies that the

Appellant has accepted such assessment / self-assessment mandating payment

of interest amount along with IGST in terms of circular No. 16/2023-Cus, dated

07.06.2023. Thus, the refund claim in question has been filed by them without

following the due procedure and legal provisions which mandates challenging the

assessment under Section 128 of the Customs Act' 1 962;

They also relied upon the decision of the Hon'ble CESTAT, Chennai in order

dated 28.06.2023 in the case of M/s Tamil Nadu Generation in customs Appeal

No. 417.1 3 0f 201 3, wherein it has been held that the refund claim is not

maintainable in the absence of any challenge to assessment order;

ln view of the above, it is evident that the Appellant filed the instant claim without

taking recourse to legal remedies available to them against the assessmenvself-

assessment relating to payment of interest in terms of circular No. 16/2023-Cus

dated 07.06.2023. Thus, the refund claim has been filed in clear violation to the

norms set by the Hon'ble supreme court vide its judgment in the case of ITC Ltd.

(cited supra). Hence, the refund claim filed by them was non-maintainable and

rejected;

4. Personal hearing in the matter was held on 26.03.2025 in virtual mode.

Shri. P. P. Jadeja, consultant, appeared for hearing on behalf of the Appellant. The

Advocate reiterated the submissions made at the time of filing of appeal. The Advocate

has also submitted comments on the letter daled 24.03.2025 of the adjudicating authority

and has also submitted written submission as under:-

The letter daled 24.o3.2025 of the adjudicating authority has reiterated the

findings of the impugned order taking shelter from the decision of the Hon'bleiiI ir)

c.l
si

*

upremeCourtinthecaseoflTCLtdreportedinlTCLtdvsCCE-2019(368)

LT-216(S.C.).However,itisclearmandatethatwhereappealisdecidedin

favour of the assessee, he shall be entitled to refund of the amount deposited

with interest from the date of making the deposit to the date of refund in respect

of unstayed orders of the higher authorities. The adjudicating authority have not

followed cBEC's directives in circulars daled 22.Q2.2001, 08.12.2004,

,15.01.2015, 16.09.2014 and 10.03.2017 etc., on refund claims filed after

unstayed judicial orders daled 23.07.2024 by the Hon'ble cESTAT Ahmedabad

such actions by the adjudicating authority are violation of judicial decisions and
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violation of administrative mandate by CBEC, which they were mandatorily

required to follow. such view in the impugned order is not correct, justified and 
*

sustainable in the Tax Administration in lndia. Revenue is required to first
implement the Hon'ble CESTAT order dated 23-07-2024 as law laid down by

Hon'ble supreme court in Kamalakshi Finance corporation-{1991(55) ELT-

a33(SC));

) The adjudicating authority has rejected refund under unsustainable view that
refund cannot be entertained unless order of assessment, is not modified, as

held in case of rrc Ltd vs ccE -2019 (368) ELT- 216 (s.c.)1. However, the
adjudicating authority have not correctly interpreted the said decision and
incorrectly appried in this case, when it is arready compried with in this case and

applicable as the officers have applied in the facts of this case. ldentical view is
taken by both the authorities to reject refund, when the AC customs ACC,

Ahmedabad has allowed such refund on 24.10.2024 and the other customs
commissionerate at Mundra and JNCH have allowed such consequential refund

on 11 .12.2024 and 18.12.2024 respectively;

) lt is a settled law that while claiming "consequential Relief, after judicial order by
Higher authority, it is not the responsibirity / obrigation or any such requirement

on their part to get relevant Bill of Entry Re-assessed or modified establishing
eligibility for the refund in terms of decision by the Hon,ble supreme court in case
of lrc Ltd vs ccE [2019 (368) ELT- 216 (s.c.)]. rn this case, such serf-

assessment was avairing exemption @ NIL duty and its Re-Assessment of
relevant Bill of Entry was done with "duty + lnterest in 2023" by proper officers,

which was upheld by commissioner of customs, who has adjudicated the case

on 18.04.2024 and the said order dated 1g.04.2024 has been modified by the
Hon'ble CESTAT, Ahmedabad on 23.07.2024. Needress to mention that the
Hon'ble CESTAT is the highest fact finding supervisory authority in terms of
provisions of the sub-section (6) of section 129c of customs Act, .1g62 

read with
Rule 40 of cESTAT Procedure Rures 19g2. After Hon'bre GESTAT,s order dated
23.07.2024, there is no obrigation cast by law on them to get said Biil of Entry Rg,.,

assessed to claim Refund as a consequential Relief. Refund claim also does niot-l

':.

requrre any re-assessment of Biil of Entry to be obtained by craimant. The,Qrdqiiii .
of assessment, stand modified by the Hon'bre CESTAT's Finar order dateo ,,,

23.07.2024. Hence, decision in rrc Ltd vs. ccE -2019 (368) ELT- 216 (SC) stand .

complied with in claim. The relevant Biil of Entries were part of the scN which
was adjudicated vide o-l-o dated 18.04.2023 and set aside by the Final order
dated 23.07 .2024. The serf-assessment and orders of Re-assessment, stand
modified by the Hon'bre CESTAT's Finar order dared 23.07.2024. Hence,
decision in lrc Ltd vs. ccE -2019 (368) ELT- 216 (s.c.) stand compried with in
this claim;

They submitted the berow mentioned documents and requested to ailow their
appeals in view of the directions of the Hon,ble CESTAT daled 23.02.2024:
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O lO No. 80/AC/ACC/OlO/Chiri palpolyfilms/2024'25, dated 24. 1 0.2024

issued by ACC, Ahmedabad, allowed refund of Rs. 4,73,657/-;

OtO No. MCH/178/AR|4DC/REF/2024-25, dated 12.11.2024 rssued by

DC, Customs, Mundra, atlowed refund of Rs. 1,43,38,99U-:

OtO No. 8772024-25/AM(0-NS-ltl, dated 18.12.2024 issued by AC,

Customs, JNCH, allowed refund of Rs. 1,13,48'980/-:

Protective demand issued from F. No. CUS/RFD/MISC/6722024/CRC'

dated 10.01 .2025 by the AC, Customs, JNCH who allowed the refund;

5. I have carefully gone through the impugned order, appeal memorandum

filed by the Appellant and submissions made by the Appellant during course of hearing

as well as the documents and evidences available on record. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority

rejecting the refund claim for an amount of Rs. 7,03,04,7671 under section 27 of lhe

customs Act, 1962, in the facts and circumstances of the case, is legal and proper or

otherwise.

6. lt is observed that Appellant had vide letter dated 08.08.2024 (received on

12.08.2024) submitted a refund claim for an amount of Rs. 7,03,07,7671- undet Section

27 of the Customs Act, 1962, in respect of interest of IGST paid by them' The Appellant

have submitted that for imports made under exemption of Advance Authorization scheme

subject to ,'Pre-import condition", they had requested for re-assessment of 37 (thirty

seven) Bills of Entry filed at lcD - Khodiyar, Gandhinagar, under circular No 16/2023 -

cus., dated 07.06.2023. lt is observed that they had filed 37 (thirty seven) Bills of Entry

atlCD-Khodiyar,Gandhinagarduringtherelevantperiodwheretheyappearedtohave

violatedthepre.importconditionandaccordingly,theAppellantVideletterdated

2g.06.2023 and 07.08.2023 had shown their willingness to pay the IGST on the subject

importswheretheyhadviolatedthepre-importconditionsandrequestedforre-calland

re-assessthesaidBillsofEntryfiledbythemduringtheperiodfrom13'10.2017to

0g.01.2019. Therefore, in view of their request, the subject Bills of Entry were re-called

andre-assessedandtheAppellanthadpaidtheIGSTalongwithinterestincompliance

,i',il tJrderofHon,bleSupremeCourtandCircularNo.l6/2023-Cus,dated07.06.2023,

It is further observed that the instant refund claim for an amount of Rs'

,767/- was filed by the Appellant as a consequence of the Hon'ble CESTAT'

edabad Final Order No. 11628 11630 / 2024, daled 23.07 2024 passed in their

case'However'theadjudicatingauthoritywasoftheviewthatsincetheAppellanthave

nevercontestedatthetimeofassessmentmadeasperCircularNo.16/2023_Cus,,

dated0T'06.2023andsincetheCirculardated0T'06.2023hadnotbeendeclaredultra

vires till date by the competent authority and assessment was made final on the request

oftheAppellant,therefore,claimingtherefundwithoutchallengingtheassessmentwas

not permitted in view of the judgment of Hon'ble Supreme Court in the case of ITC Limited

1
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Vs. commissioner of central Excise, Kolkata-lV reported in 2019 (36g) E.L.T. 216 (s.c.).
Therefore, the interest of Rs. 7,03,04,7671- had been held to be correcfly been paid by -
the Appellant, while paying IGST as per the judgement of the Hon'ble supreme court of
lndia in case of civir Appear No. 290 ol 2023 (Uol and others Vs. cosmo Films Ltd.) and
the cBlc circular No. 16/2023-cus, dated o7-06-202i. Thereafter, a Show cause was
issued to the Appeilant, which was adjudicated vide the impugned order rejecting the
refund claim of Rs. 7,03,04J67r- paid by them arong with payment of IGST under the
provisions of Section 27 of lhe Customs Act, 1962.

6.2 lt is observed that the adjudicating authority whire rejecting the refund craim
of Rs. 7,03,04,767t- has in the impugned order held that:-

"13. rn view of the above, it is evident that the ctaimant fired the instant
claim without taking resource to tegat remedies avaitabte to them against the
assessrnenr/se/f-assessmenr retating to payment of interest in terms of
circular No. 16/2023 - cus, dated 07.06.2023. The refund craim has been
filed in crear viotation to the norms set by the Hon'bre supreme court vide itsjudgment in the case of rrc Ltd. (cited supra). Hence, r am constrained to
reject the refund craim filed by them as non-maintainabte. The case raw cited
by the claimant are not appticabte as the instant case rs square ty covered by
the said judgment of the Hon'bte supreme court in the matter of trc Ltd.,,

6 3 0n perusar of the impugned order, it is observed that the adjudicating
authority has not considered and given any findings on the order of the Hon,bre
CESTAT Ahmedabad dated 23.07.2024, during the course of adjudication, which
was required to be examined by him and record specificaily his findings on the said
order dated 23.07.2024. However, the adjudicating authority rejected the refund
claim merely on the ground that the refund craim was not maintainabre in view of the
judgement of the Hon,ble Supreme Court in the case of ITC Ltd supra. Thus, the
impugned order insofar it rerates to rejecting the refund craim is concerned suffers
from legal infirmity as being non_speaking order. ; ....

6.4 The Appelant on the other hand has contended that the 
"rojla,assessment stands modified by the Hon'bre cESTAT Ahmedabad Finar order dat!.j'J ,,

23'07 '2024. rt has been further contended that the rerevant Birs of Entry *"r" ori''''of the scN which was adjudicated by the pr. commissioner of customs,
Ahmedabad vide o-r-o dated 1g.04.2023 which has been set aside by the Hon,brecEsrAT Ahmedabad Finar order dated 23.07.2024. Thus, the serf-assessment
and orders of re-assessment, stand modified by the Hon,bre cESTAT Ahmedabad
Final Order dated 23.07 .2024. Hence, decision in ITC Ltd vs. CCE _20i 9 (368) ELf_216 (S C ) stand complied with in this claim. ln this regard, it is relevant to refer tothe Hon'bre cEsrAT Ahmedabad Finar order No. 11628 - 11630 t2024, dated
23 07 '2024, which is reproduced berow for ease of reference:-
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5.21 xxx

5.22 xxx

i)l

5.23 xxx

5.24lnviewoftheabovementionedprovisionsoflawandjudicial
Liinour""r"nfs, it is seft/ed that in the absence of specific provision relating

';";;;;";;i;;t;;t,-ieiemption Fine and Penattv in respective tesistation.for

levy duty, the same cannot be demanded or imposed or recovered by taking

recourse to machinery provisions relating to recovery of 32 
- 

C-/10228'

ioiioiozi tn" duty.' Therefore, the orders for recovery of "lnterest'

t;;;;rpt'r, iir" 
"rd 

P"nulty" in these cas-es are not sustainable considering

ciiroiio orovisions of the iustoms Act 1962 and relevant provisions under.

;;;'i;;;*;'i*tftAit, iets andtne decisions rendered thereon as mentioned
';ioii.- 

rn"issue on imposing lnterest, Redemption Fine and Penalty is no

longer Reslntegra.

5.25 We also note that adiud.icating authoity- has relied upon a few

i"*rr" in the impugneioiiu, whici are on different facts and applicable

insuchfacts.Thefactsandissuernthepresentcases.arenotidenticaltothose'",i*i. 
iiinr"re, tne ratio ii the decision is not directly applicable in the

present case.

6 Since we decide these Appeals on the mul,tiple counts' on meits and

ii*it"tioi, in" other issues raised by the appetlant are not taken up or

drscussed and the same are left open'

7. ln view of our above dlscusslon and.finding-s-' 
-the 

impugned orders on

confirmation of demands for interest and approp.riation thereof ' order of

confiscation of goods, i^piiitit'i-iiaia"'piion'fine and penaltv are not

sustainable and the 
'u^J"i'Z"t"t 

aside"The appeats are allowed with

coiiiiientiat reliefs in the above terms "

+i
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"5.20 We find that interest is recovered as per Para 5.2(c) of Circular No.

16/2023-Cus dated 07-06-2023, Appellant had no option, but, to pay "lnterest"

atong with IGST, if they wish to avail option to pay /GSf ln compliance to para

75 if decision dt. 28-04-2023 by Apex Cour1. We find that in this case, issue

is IGST teviabte under section 3(7) of customs Tariff Act 1975. Section 3(7) is

charging section for /GSr on goods impofted into 
-lndia, 

and it is a separate

tevy-iniependent of Customs Duty leviable under S-ection 12 of Customs Act.

ThLs, the Circular No. 1O/2023-Cus dated 0706-2023 directing to charge

appticable interest is ex-facie, contrary to provision for charging "interest" u/s

i171 of Customs Tariff Act 1975 and declslons of the Hon'ble Supreme Court,

iurluO a Haryana High Courl, Guiarat High Courl, Bombay High Court and

othir decisiois, as mentioned above. We observe that any Circular issued by

caic ioutd re'flect only the views of officers on any issue, but, law is also

i"nia tnrt decision by court will always prevail over the views expressed in

i CArc Cir"utur. The decisions of Hon'ble Supreme Couft in fhe cases of 2002

hseilLi-ifiq - ccE, vadodara vsDhiren chemical tndustries and 2008

ii zi'sin qi ats6 _ cce, BotpurvsRatan Metting & 
.wire 

lndustries shows that

ci,iiutar contrary io the statutory provisions has really no existence in the law."

I
i

;.: "

6.5 lt is observed that the Hon'ble CESTAT' Ahmedabad' vide Final Order No

11628-,1,1630/2024,daled23.oT.2o24hassetasidetheorderofthePr.Commissioner

of Customs, Ahmedabad dated 18 04 2023' confirming the demands for interest'

appropriation thereof, order of confiscation of goods' and imposition of Redemption fine'
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There is no stay on the operation of the order of the Hon'bre Tribunar, Ahmedabad.
Therefore, I am of the considered view that since there is no stay on the said Final order --
dated 23.07 .2024, this order of the jurisdictional Hon,ble cESTAT, Ahmedabad is binding
upon the lower quasi-judicial authorities. The impugned order has been passed by the
adjudicating authority in crear viorations of principres of judiciar disciprine. The
adjudicating authority has vide letter dated 24.03.202s, while offering comments on the
appeal memorandum, stated that the Appeilant has fired Misceilaneous Apprication
bearing No. c/Misc/1Oo1srzo2s in Appear No. cr10229t2024 before the Hon,bre
cESTAT, Ahmedabad. The Hon'bre cESTAT vide order dated 19.02.202s ailowed time
to the adjudicating authority to correct the situation as per law till the next date
(24.03.2025). on perusar of the facts and circumstances of the case, it is apparent that
the impugned order is a non-speaking order and has been passed in vioration of the
principles of judiciar disciprine. The same is not regaily sustainabre and is riabre to be set
aside.

6.6 ln view of the above, I am required to follow the precedence laid by
judgment of the Hon'bre cESTAT, Ahmedabad dared 23.07 .2024 supra, in right of the raw
laid by Hon'ble High court of Gujarat in case of Lubi rndustries LLp [2oig (337) E.L.T.
179 (Guj.)l on judiciar disciprine and binding nature of judgment of superior court :

$)

(emphasis supplied)

6 7 rt wi' not be out of context to recorect the observations of the Hon,bleSupreme court in case of Kamlakshi Finance corporation Ltd. [1gg1 (55) E.L.T. 433(SC)], on the issue :
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"6. ln our opinion, the Assrstant Commissioner committed a seious enor
in ignoring the binding judgment of supeior Court that too in case of the
same assessee. The principle of precedence and judiciat comity are weil
established in our lega! system, which would bind an authoity or the Courl
by the decisions of the Coordinate Benches or ofsuperior Courts. Time and
again, this Couft has hetd that the deparimental authorities would be boundby the judiciat pronouncements of the statutory Tribunals. Even if the

An order that the adjudicating authority may pass rs made appealable, evenat the hands of the Depaftment, if the order happens to aggrieve theDepartment. This is clearly provided under Section 35 read with Section35E of the Central Excise Act. Therefore, even after the adjudicatingauthoity passes an order in favour of the assessee on the basis of thejudgment of the Tribunal, it is always open to the Department to fite appealagainst such judgment of the adjudicating authoity."
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"6. .....1t cannot be too vehemently emphasised that it is of utmost

importance that, in disposing of the quasi-iudrclal lssues before them,

revenue officers are bound by the decisions of the appellate authoities. The

order of the Appellate collector is binding on lhe Asslsfa nt collectors

working within his iuisdiction and the order of the Tibunal is binding upon

fhe Assisfanf cottectors and the Appellate collectors who function under

the juisdiction of the Tribunat. The pinciples of iudicial discipline require

that the orders of the higher appeltate authorities should be followed

unreseruedly by the subordinate authoities. The mere fact that the order of

theappellateauthorityisnot"acceptable"tothedepaftment-initselfan
objectionable phrase - and is the subiect-matter of an appeal can fumish no

ground for not following ii unless its operation has been suspended by a

competent courl. lf this healthy rule is not followed, the result will only be

undue harassment fo assessees and chaos in administration of tax laws.

7. ........The position now, therefore, is that, if any order passed by an

Assisfant collector or collector is adverse to the interests of the Revenue,

the immediatety higher administrative authoity has the power to have the

matter satisfactoily resolved by taking up fhe lssue to the Appellate

collector or the Appetlate Tibunalas fhe case may be. ln the light of these

amended provisions, there can be no iustification for any Assistant collector

or collector refusing to follow the order of the Appellate collector or the

Appeltate Tribunal, as the case may be, even where he may have some

reservations on its conectness. He has to follow the order of the higher

appeltate authoity. This may instantly cause some preiudice to the

Revenue but the remedy ls a/so tn the hands of the same officer' '' "

7,|nviewofabovediscussionsandrespectfullyfollowingthe'iudgmentof
Hon'ble CESTAT, Ahmedabad, I am of the considered view that the Appellant is eligible

for refund claim for an amount of Rs. 7,03,04,767t- under the provision of Section 27 of

the customs Act, 1962. The impugned order is legally not sustainable and is, accordingly'

side.

e

Itispertinenttomentionthatinthesimilarmatters'therefundclaimfiledby

llant have been sanctioned by the Assistant commissioner, Air cargo complex'

abad, the Assistant Commissioner of Customs' CRC - l' NS - lll' JNCH an

puty Commissioner of Customs (IGST / Refund)' Mundra

9. lt is further observed that the aspect of doctrine of unjust enrichment has

notbeenexaminedintheimpugnedorder'Hence'thematterneedstoberemandedto

the adludicating authority to only verify the aspect of uniust enrichment and to dispose of

the refund claim of the Appellant accordingly'

d the

lo.lnviewoftheaboveobservations,lfindthatremittingthepresentappealto

adjudicating authority for deciding the aspect of unjust enrichment in the case' has

become sine qua non to meet the ends of .iustice. Accordingly, the case is remanded

backtotheadjudicatingauthority,intermsofsub.sectionof(3)ofSectionl2EAofthe

customs Act, 
.1962, for passing a fresh order by followlng the principles of natural iustice'
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In this regard, I arso rery upon the judgment of Hon'ble High court of Gujarat in case of
Medico Labs- 2004 (173) ELT 117 (Guj.), Judgment of Hon'bre Bombay High court in -
case of Ganesh Benzoprast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and Judgments of
Hon'ble Tribunals in case of prem Steels pvt. Ltd. [2012-TloL-1317-cESTAT-DEL] and
Hawkins cookers Ltd. 12012 (284) E.L.T. 677 (Tri.-Der)l hording that commissioner
(Appeals) has power to remand the case under Section - 35A (3) of the central Excise
Act, 1944 and Section - 12BA (3) of the Customs Act, 1962.

11 ln view of the above, r set aside the impugned order and ailow the appear
filed by the Appellant by way of remand to the adjudicating authority, for passing fresh
order, after examining the aspect of unjust enrichment, after taking the submission made
by the Appellant in the present appeal on record, after following principles of natural
justice.

(Akhidh r)
Commissioner (Appeals),

Customs, Ahmedabad

F. No. 5/49-29 B t CU S t AHD t2024-25 Date:07.04.2025

By Registered post A.D

To,

M/s. Chiripat poty Fitms Ltd.,
3rd & 4th Floor, Chiripal House,
Shivranjani Cross Roads,
Satellite,

Ahmedabad - 3BO O1S

Copy to

ryor,J,.

l The chief commissioner of customs, Gujarat, custom House, Ahmedabad.2 The Principal Commissioner ot Cu"tom",'Cusiom House, Ahmedabad.3. The Assistant Commissioner, Customs, iCO _ XnoAiV"r, Gandhinagar.4. Guard File.

t,

t
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