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Rngtcnsrcf, qvFIillfff
Shlv Kumar Sharma, Principal Commissloner

loentw€ur:

Order-In-OriEinal No: AHM -ooo-PR.coMMR-s 6-2024-25 dtd..22.r1.2024lrr
the case of M/s. waaree Energies Limited, 602, western Edge-I, off western Express

Highway, Borivali (East), Mumbai, 400066.

r fu's efr'@1ol qo qfr q-S qTfr B, c-fr qm'lf, qdr & fts fr:$@' u-{FI o1 wfr Bt

1 . This copy is granted free of charge for private use of the person(s) to whom it is sent

. 2... {s BlTtqr t gtq-dg ot$ fi qfr' Es qTeqT fr1 qTfr. t fic crd & ffdr Sqr {@, sdlr(

{@ \rd t-dror Gtqdq qrqrlq-flq,3|df,qrqr( fl-d ft1 {€ qTh{T } fr[d qfd ot voor tl
qq( qEIq?' {fqqTi, mqI {c', s-f,Ir( Ec' qti t-dl-dr q{]-dq qqlfYf,{ur, gqt qtrd, E_gHd

rr+c, ftftrr{ {rR Td & ETq t, Frftw {rR, SRIrIET, 3tdEFIr(-380 66a a,] qdflU-d +S ?TRCI

2. Any person deeming himself aggrieved by this Order may appeal against this Order

to the customs, Excise and service Tax Appellate Tribunal, Ahmedabad Bench

within three months from the date of its communication. The appeal must be

addressed to the Assistant Registrar, Customs, Excise ald Service Tax Appellate

Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,

Asarwa, Ahmedabad - 380004.

s sm erfl-e qroq {i. S.q.3 fr qffif, +1 qr{ ilftcr ssw Sff {@ (3ffiO lffi, 1982 }-
Fqq s & 3q ftqq (2) fr frfrffE qfuiil a-{T Effr&R fuS ffqtt 3-ftT 3{fi-d q'1 ql{ qffi" fr
Erfr'f, frqT qrg iIqT B's qTaqT b fr'{-d 3{fiq' frl 'r€ A, sfl+l fr silfr d ufrzil iifl al
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qit (g{i t oc t 6-c \rf, qft lclfrrd Atr qTftq t orft'f, € s'6'fD-d qrfr effa'q tfr ?T{

q[aqT fr +r]E-d fuq sri srfrqt

3. The Appeal should be frled in Form No. C.A.3. It shall be signed by the persons

specifred in sub-rule (2) of Rule 3 of the Customs (Appeals) Ru1es, 1982. It shall be

frled in quadruplicate and shall be accompalied by an equal number of copies of the
order appealed against (one of which at least shall be certihed copy). A11 supporting
documents of the appeal should be forwarded in quadruplicate.

4. G{fi-f, ftr*ri duil or ffflq q-d o{fim t' .rnEr* qnfr'd t, qR sftd fr atfud o1 qsfr oqr

ssb qri{ fu's qTasT } ft-s-d qdo of .d d, ae61 rft rd-ff d qftEf €E?rc o1 qr:'ft g+t
t oq € o-q go qqrFrd qft il0 1

4. The Appeal including the statement of facts and the g::ounds of appeal shali be fi1ed.;rt,4lr'rar:i!li:''-

in quadruplicate arrd shall be accompanied by an equal number ofcopies ofthe order

appealed against (one of which at least shall be a certifred copy.) t

6. *Eq Set Eo' orf}frw,rs62 +t ERr 129 t & sq-fin & 3iarfa fiqfft-d q1q Bs qln q{ -*-dJ-$i'41'r

fl-d Rra e, a-dr b Brfr rft {I$qE--d &-o at {t{fl t eturfD-+rq a1 fi-d h q-6rm {frTqT{ }
ilrT q{ t{sifrtd ffir qrw & qfts 3tqt a1 qTsrfi dqr qd drl gw effio } qq, } {lTq {idfl
B-qt qtqrnr

5. ed-e +r qq, ilils qq-dT ftd fr dfi cq {t €Etq (d frtm 16 qrrsr ft-d{lr } kn gifid

h 6r-$fl }. tqs sffi b rid.fa iqrq orqr qrfrc cE tS FRrif o1 oqEqR rqifr-d 6-t-fl

srEsr

5. The form of appeal shall be in English or Hindi and should be set forth concisely and
under distinct heads of the grounds of appeals without any argument or narrative
and such grounds should be numbered consecutively.

6. The prescribed fee under the provisions of Section 729A of the Customs Act,7962

shall be paid through a crossed demald draJt, in favour ofthe Assistalt Registrar of
the Bench of the Tribunal, of a branch of any Nationalized Bank located at the place

where the Bench is situated and the demald draft shall be attached to the form of
appeal.

8. The copy of this order attached therein should bear an appropriate court fee stamp

as prescribed under the Court Fees Act, 187O'

7. {s qrtq } fuFg SqT {-tr, rdlrE {ffi \rd +dffi{ qfidq qqfq'fllT fr go } 7.s% qdr

{@ 3r?lill {@. q.i g{qHI 6T fudrd t ql]-dl EicTil qdi rft6 gm } Eltt fuqTa B 3-€-mr

5-oran orb qf( at qr qrod Br

8. qrrrrr{r go vfuFuc, 1870 }' eiorfa Bqfkd fuq Gri-sn €o'J fuc w q*+ e1 qft qt

wgffi ;qFilrFT go troe cqr +{r qGsl

Sub: Show Cause Notice No. VIII/ 10-28/Commr./O&A / 2022-23 dated 04.O7.2024
issued by the Principal Commissioner of Customs, Ahmedabad to M/s. Waaree Energies

Limited, 6O2, Western Edge{, Off Western Express Highway, Boriva-li (East), Mumbai",:..: j!':.;r...., -';;..:.
400066.
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M/s. lVaaree Energies Limited, 602, Western Edge-I, Off Western Express

Highway, Borivali (East), Mumbai- 4oo 066, (herein after referred to as "the Importer"

or.,the Noticee,,for the sake of brevity), were importing "cell Ribbon" & "Bus bar", falling

under customs Tariff Heading No.74O81990 of the customs Tariff Act, 1975, a]1d

; i.. ji.:.... j.i.:,i-i.;r:i.- -..'yailing exemption of (Basic Customs Duty) as per Notification No' 5O/2017-Cus dated
- 

30.06.2017, as amended (Sr.No.381).

2. On the basis of intelligence, an investigation was iniLiated by the Directorate of

Revenue Intelligence against M/s Waaree Energies Limited, who were importing "Cell

Ribbon" & "Bus bar", falling under Customs Tariff Heading No.7408199O of the first

Schedule to the Customs Tariff Act, 1975, and wrongly availing exemption of BCD as

per Notification No.50/2O17-Cus dated 30.06.2077, as amended (Sr.No.381) in the

guise of "Flat Copper wire". The Importer followed the procedure prescribed under

Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017'

3. An enquiry was initiated under Summons proceeding ald Summon dated

. 1 2.O4 .2022 (CBIC-DIN-202 2O4DDZ|OOOO7|43Iq\ was issued to the importer. A letter

F.No. DRI/AZUISRU/B/INV-O7(INT-O7\l2022 dated I2.O4.2022 was issued to the

Deputy Commissioner of Customs, EPC-07 Daman to ca-ll for the copies of applications

for import of "Cell Ribbon & Bus Bar for solar PV Module" frled by the Importer. The

Deputy Commissioner of Customs, EPC-O7, Daman vide letter F.No VIII/48-20/Cus-
EpC-O7/DMN/Waaree Energies/Inv/ 2 2-23 dated 1O.O5.2O22 forwarded tJre copies of

42 appli.cattors frled by the importer and Annexures issued to them'

4. The importer vide letter dated 19.O4.2022 submitted frles bearing page No. 1 to

693 containing the:-

i. details of imported goods under customs Tariff Headirlig7 4 for the period from

Januar5r, 2O2O to March,2022;
ii. copies of BE, BL, Commercial invoices, Packing list, Duty payment receipt;

iii. copies of application of Annexure certificate and copy of approved Annexure

Certifrcate .

S. Investigation ln respect of past consignmetrts imported by the ImPorter:
On scrutiny of the documents submitted by the Importer vide letter dated

':i 
.r 

7g.O4.2O22 and tl:e documents submitted by the Deputy Commissioner of Customs,

EpC-07, Daman vide letter F.No.VIII/48-20/Cus-EPC-07/DMN/Waaree Energies/

lnv 122-23 dated 10.05.2O22,ii appeared that the Importer had imported various sizes

of "Cell Ribbon" and "Bus Bar" for manufacturing of 'Solar Photo Voltaic Module' (PV

Module) at their various manufacturing plants situated in ald around Valsad district.

The Importer had hled application under Customs (Import of Goods at Concessional

Rate of Duty) Rules, 2017 , atd in response, the Assistant/ Deputy Commissioner of

Customs, EPC-07, Daman issued relevalt Certificate to import the said goods in terms

of Sr. No. 381 of Notihcation No.50/2O17-Cus dated 30.06-2017, as amended. The

Importer wrongly availed the benefrt of Notifrcation No. 5O/2017-Cus dated 30.06.2017,

as amended, on import of ,,ce11 Ribbon" & "Bus Bar" during 01.o4.2o2O to 12.04.2022

. a1d short paid the customs duties of Rs. 3,79,13,265/- (details as per Annexure-A

attached to this Show Cause Notice) at ICD Tumb, Nhava Seva sea port & Sahar ACC

summarized as below:

sl.
No

Port of Import
No, of

consignments

Assessable
value of goods

(Rs.l

Differential
duty payable

(Rs.)

1 ICD Tumb 0NSAJ6) 36 52,43,69,479 3,40,37,606

SUMMARY OF ANNEXURE.A
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,) JNCH Nhava Sheva
(INNSAl)

7
5,87,55,591 38,t3,237

3 ACC Sahar (INBOM4) 2 to,54,257 6,842

TOTAL 45 58,41,79,727 3,79,L3,265

6.1 Statement of Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of M/s
Waaree Energies Limited rvas recorded on 19.O4.2O22 under Section 1O8 of Customs

Act, 1962 wherein he interlia stated that:

)> Shri Hitesh C. Doshi was Managing Director in the said Compaly; other Directors
were Shri Viren C. Doshi (looking after EPC project work), Shri Hitesh Mehta
(looking after frnance work), Shri Rajendra Malla, Smt. Richa Goyal & others; that
he reported to Shri Jignesh Rathod, Vice President; that all the directors were

sitting at Regd. Office of Waaree Energies Limited situated at 6O2, Western Edge-

I Off. Western Express Highway, Boriva-li (East), Mumbai, Maharashtra-400066.
) His work was mainly focused on documentation of all the import-export of t!.e-o. r**r.r...ir1.,.

Company viz preparation & frling of Bill of Entry for import, Invoices & Shipping
bi1ls for export, I-ogistics, Export Container booking etc. but he was sitting at

Surat SEZ Unit of Waaree Energies Limited.
) They used to import "Cell Ribbon & Bus Bar for Solar PV Module" from Tai Carg

JuRen PV Material Co. Ltd., China; t] at earlier they had availed benefit of
Notification No.24 /2OOS-Cus (Sr. No.39) dated 01.O3.2005, as amended. But
once the Notification No. 24 /2OOS-Cus was amended vide Notification No.

06l2O2O-As dated O2.O2.2O20 and goods falling under Chapter 74 of Customs

Tariff were removed from the said Notifrcation, they started avaihng benefit of
exemption under Notification No. 5O/2O17-Cus dated 30.06.2017.

F On being asked regarding frnal authority for taking decision in respect of

availment of aly exemption Notifrcation, he stated that generally he informed Shri
Jignesh Rathod about the same and aJterwards discussed the same with Shri

Hitesh Mehta, Director, verbally, and they opted for exemption Notifrcation No.

50/20 17-Cus dated 30.06.20 17.

F Both Cell Ribbon and Bus Bar used in photovoltaic cells were tinned coated

copper interconnect but vary in usage & sizes. Bus Bars were thicker than Cell

Ribbons in size. Cell Ribbon was used in connecting internal cells in a solar

module while Bus Bar was used for output in a solar module.
) On being shown print out of Sr. No.381 of Notifrcation No. 50/2017-Cus dated

30.06.2017, and on perusal of the said Sr. No. of the said Notifrcation, he found
that as per Sr. No. 381 of Notification 50/2017-Cus dated 30.06.2017, exemption

was available to "Flat Copper wire for use in the malufacture of photo voltaic
ribbon (tinned copper interconnect) for manufacturer of solar photovoltaic ce1l or
rnodules".

! They imported "Ce1l Ribbon & Bus Bar for Solar PV Module" i.e. 'Tinned Copper

Interconnect' (an intermediate product as per Sr.No.381 of said Notification)
instead of "Flat copper wire", from their supplier M/s Tai CangJuren

International Trade Co., Ltd, China; that on perusal of the above said-"*-r,&*n*.*.+-.

Notifrcation, it was clear that benefit of said Notifrcation was not avajlable to their
imported goods, and they had wrongly availed the beneht of Notification No.

50/2017-Cus dated 30.06.2017, as amended.
F When application for IGCR (Import of Goods at Concessiona-l Rate of Duty) was

mandatorily made online from 01.03.2O22, he started to study about the benefits

of exemption Notification, which were availed by themt and in Apil-2O22, he

came to know that they could also avail benefit of exemption under Notification
No.25/ 1999-Cus dated 28.02.1999, as amended, and they started planning to
import said goods under the said Notification.

'
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6.2 Statement of Shri Hitesh Pranjivan Mehta, Director-Finance, M/s' Waaree

Energies Limited, Plot No. 231-236, Surat Special Economic Zone, Sachin, surat was

record.ed on23.o5.2022 under Section 1o8 of the Customs Act, 1962 wherein he interlia

stated that:

>, He worked as Head (Accounts & Finalce) in M/s. waaree Instruments Ltd. (Now

known as M/s. Waaree Energies Limited) since 2011 and working as Director-

Finance in M/s. Waaree Energies Limited; t}rat his offrcial email ID is
hiteshmehta@waaree.com, and his personal email id is

hitesh-hm0O7@hotmail. com
>' M/s. Waaree Energies Limited was engaged in the manufacturing/assembling of

solar palel; that majority of their input material such as Solar CeIl, Aluminium

Frame, Solar Glass, Junction Box, Ethylene Vinyl Acetate (EVA) Sheet, Back

sheet, copper Ribbon and copper Bus Bar (Tinned coated interconnect) etc, were

procured on import; alld that he looked after finance matter of M/s. waaree

Energies Limited.
)> Apart from him, Shri Hitesh c. Doshi and Shri Viren c. Doshi were the otler

Directors. There were four independent Directors in the frrm, whose names were

Shri Rajendra Malla, Smt. Richa Goyal, Shri Sujit Verma & Shri Jayesh Shah'

) on perusing the statement dated 79.04.2022 of Shri Abhishek sureshbhai

Rathod, AGM-Commercia,l of M/s. waaree Energies Limited, he stated that the

content mentioned therein were true a.rld correct.

); on being asked, he stated tl.at generally t].ey used to import "cell Ribbon & Bus

Bar for solar PV Module"; that both ce1l Ribbon and Bus Bar used to connect

photovoltaic cells, were tinned coated copper interconnect, but vary in usage &

sizes; that Bus Bars were thicker tha]l cell Ribbons in size; that cell Ribbon was

used in connecting internal cells in a Solar module while Bus Bar was used for

output in a Solar module; and ttrat earlier they were availing the benefit of

Notification No.24 /2OOS-Cus (Sr. No.39) dated 01.03.2005 as amended. But,once

the Notiflcation No.24/2OO5-Cus was amended vide Notification No. o6/2020-

cus dated 02.o2.2o2o and goods falling under chapter 74 of tlre customs Tariff

were removed from said Nolifrcation, they started to avail the benefrt of exemption

under Notifrcation No. 5O/2O17-Cus (S. No. 381) dated 30 06 2017'

>' They imported "Cell Ribbon & Bus Bar for Solar PV Module" i.e. Tinned Copper

Interconnect, (an intermediate product as per Sr.No.381 of said Notification)

instead of ,,Flat copper wire" but, it was clear that benefit of the said Notification

was not available to their imported goods, and they had wrongly availed tJle

benefrt of Notifrcation No.50/2017-Cus dated 30'06.2017, as amended'

) On being asked regarding frnal authority for taking decision in respect of

availment of a]1y exemption Notifrcation, he stated that generally whenever ally
major changes happen in the exemption Notification, or if there was any kind of

Duty changes or any such finalcial/technical issue occur, shri Abhishek

Sureshbhai Rathod used to inform his reporting Manager i.e. Shri Jignesh

Rathod about the same, arld discussed tl:e same with him, and they used to take

the decision on major issues. However, in the present case, as per his knowledge,

since there was only chalge in the Notifrcation of exemption from Notification

No.24l2OOS-Cus (Sr.No.39) dated 01.03.2O05 to Notifrcation No' 50/2017-Cus
dated 3o.06.2o17, and no customs Duty liability involved, Shri Abhishek

Sureshbhai Rathod took the decision for opting the exemption Notihcation No.

5O/2017-Cus dated 30.06.20 17; atd that he came to know about the issue tl.at
the said exemption benefit under Notifrcation No.50/2o17 was not available for

the product "Tinned coated. interconnect", when DRI initiated the investigation.

He further stated that the exemption Notifrcation No.25/ 1999-Cus dated

2a.O2.1999 was applicable to them.
>; On being asked, he stated that at that time, they were importing the goods in

question under exemption benefrt of Notification No.25/ 1999-Cus dated

28.O2.t999.
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>, On being asked regarding the payment of Customs Duty, he stated that as stated

above, unintentionally they have availed the exemption benefit of exemption

Notification No. 5O/2017-Cus dated 30.06.2017 but their imported product was

exempted under exemption Notifrcation No. 25/1999-Cus dated 28.O2.1999. As

there was no malafrde intention, he had to discuss the issue in the meeting of
their Board of Directors a-nd they would take the decision of palrnent of Customs

Duty.
) After perusing the undertaking endorsed under Annexure-Ill (Application under

the Custom- Import of Goods at Concessional Rate of Duty) submitted by them
to Customs authorities, he stated that he had perused the said Annexure-Ill, that
they had given undertaking at the time of application for pa5,'rnent of differential
Duty in case of non-compliance; and that he would discuss the issue with board

of Directors and inform accordingly within a week.

7. OUTCOME OF INT/ESIIGATION:

7.1 The Importer was engaged in the manufacturing /assembling of solar panel and
import input materials for the same. It appeared that the Importer had submitted
application under Rule 4 of the Customs (Import of Goods at Concessional Rate of Duty)
Rules, 2017 before the jurisdictional Deputy Commissioner of Customs (EPC) for import
of inputs/ parts/ accessories/ Raw materia.ls at concessional rate of Duty under above

mentioned rule. The importer had submitted Bond witJ: suretl'before jurisdictional
Assistant /Deputy Commissioner of Customs, (EPC). The necessar]r debit entries had
made in the relevant Bond register from time to time by the EPC formation. The

Assistalt Commissioner /Deputy Commissioner of Customs, EPC issued a letter
(Annexure) addressed to the Assistant/Deputy Commissioner of Customs at port of "'-:'i'{r 4$-t^"'

import having details of goods to be imported. on the basis of Annexure, the goods rvere

assessed and cleared from the port of import. In the instant case, the importer had
imported PV cell Ribbon & Bus Bar Ribbon from various ports and cleared the same

against the Annexure issued by the jurisdictional Assistant Commissioner /Deputy
Commissioner of Customs, EPC under the provisions of Customs (Import of Goods at
Concessional Rate of Duty) Rules, 2017.

7.2 On scrutiny of documents submitted by the Importer vide letter dated 19.O4.2O22

as well as documents received from the DePuty Commissioner of Customs, EPC-07,
Daman vide letter F.No VIII/48-2O/Cus-EPC-07/DMN/Waaree Energ1es /lnv /22-23
dated 10.05.2022, it appears that prior to the amendment vide Notifrcation No.

06 /2O2O-Ctts d,ated O2.O2.2O20, the Importer had availed the benefit of Notification No.

24l2}Os-Cnstoms dated 01.03.2005 against import of their raw material i.e. PV Celi
Ribbon & Bus Bar under Customs Tariff Heading No.74081990. On a sample basis,
documents relating to import of goods under Bill of Entry No. 6524075 dated
18.Ol.2O2O is discussed below.

7.3 The importer had frled application vide Annexure Form No.248/19-20 dated
04.Ol.2O2O under the pror.'isions of tl:Ie Customs (Import of Goods at Concessional p2f6 -,. a;.,r tltu;.c-

of Duty) Rules, 2O17 before the Deputy Commissioner of Customs, EPC-7 Daman for
import of raw material vtz. CelI Ribbon & Bus Bar Ribbon under Notification
No .24 I 2OOS-Cu stom dated 01.03.2005 (Sl.No. 39). The Deputy Commissioner of
Customs, EPC-7 Nani Daman issued Annexure No. 554/2019/EPC-O7 (F.No. VIII/48-
14lwaarce/Bond/Cus-EPC-07 /19-20) dated 06.O1.2020 addressed to the Assistant
Commissioner of Customs, ICD Tumb and the importer had cleared the said goods

against said Annexure vide Bill of Entry No. 6524075 dated 18.01.2020. Scanned
images of Annexure Form No.24a/B-2O dated 04.01.2O2O submitted by the importer
for import of Cell Ribbon & Bus Bar under Customs Tariff Heading No.74O81990
availing benefit under Notifrcation No.24 /2OO5-Custom dated 01.03.2005 (Sr.No. 39),
and relevant Commercial invoice No. JRIT2O 1912 14001 dated 14.72.2019 issued by Tai
Cang JuRen International Trade Co. Ltd, Tai Cang, China are reproduced as below:
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SCAN IMAGE OF COMMERCIAL INVOICE NO' JRIT2O19I2I4OOI DATED

14.12.2019
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scAN IMAGE OF ANNEXURE FORM NO.248119-20 DATED 04.Ol.2O2O
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8. The Notifrcation No. 24/20O5-Custom dated 01.03.20O5 (Sr.No.39) was amended

vide Notihcation No. O6/202O-Cus dated O2.O2.2O2O, wherein against S.No.39 for the

entry in column (2), the entry "Any chapter except Chapter 74" was substituted, which
made the import product ineligible to avail the said benefrt. It appears that a-fter the

amendment to the Notifrcati on No. 24 /2OO5-Custom dated O1.03.2OO5 (Sr.No. 39), the

importer intended to avail the benefit of Sr.No.381 of Notification No.50/2017-Cus dated

30.06.2017 for the import of Cell Ribbon & Bus Bar under Customs Tariff Heading

No.7408199O. It appears tJlat as per Sr.No.381 of Notification No.5O/2017-Cus dated

30.06.2017 , exemption benefrt was available to "Flat Copper wire for use in the

malufacture of photo voltaic ribbon (tinned copper interconnect) for manufacturer of
solar photovoltaic cell or modules" subject to the condition that tl:e Importer followed

", . the procedure set out in the Customs (Import of Goods at Concessional Rate of Duty)

Rules, 2077. T11e relevant portion of Sr. No.381 of Notification No.50/2017-Cus dated

30.06.2077 , as amended, is as under:

Sr.
No

Chapter or
heading or
subheading
or tarilf
item

Description of goods Standard
rate

IGST Con. No

(1) (2) (3) (41 (s) (6)

381 7408 Flat Copper wire for use in the
manufacture of photo voltaic
ribbon (tinned coPper
interconnect) for manufacturer
of solar photovoltaic cell or
modules

Nil 9

g. After o2.o2.2o20 the importer imported various consignment of Bus Bar, cell
Ribbon & Round wire under customs Tariff Heading No.74081990 at ICD Tumb, JNCH

., Nhava Sheva & ACC Sahar during the period from ol.o4.2o2o to 12.04.2022 atd
avarled the benefit of exemption at Sr.No.381 of Notifrcation 50/2017-Cus dated

30.06.2017 in guise of Flat copper wire. on a sample basis, documents relating to ar
import of similar good.s under Bill of Entry No. 7146911 dated 19.O1.2022 is discussed

below.

9.1 The Importer had frled application vide Annexure Form No.296/21-22 dated

12.O1.2022 under t.Ile provisions of Customs (Import of Goods at Concessional Rate of
Duty) Rules, 2Ol7 before the Deputy commissioner of customs, EPC-7 Daman for

import of raw material viz. Ribbon & Bus Bar Ribbon under Notilication No.50/2017-
custom dated 30.06.2017 (sr.No.381). The Deputy commissioner of customs, EPC-7

Daman issued Annexure No. 73812021/EPC-O7 (F.No. VIII/48-O9/Cus-EPC-
07 lDarnan /Waaree Energie s / Borld/2o2o-21) dated 13.01.2022 addressed to the

t.r;rtr:, Assistant Commissioner of Customs, ICD Tumb aIId the importer had cleared the said

goods against said Annexure vide Bill of EntryNo.7146917 dated 19.01'2022. Scanned

images of Annexure Form No.296 /27-22 dated 12.01.2O22 submitted by the importer
for import of Ribbon & Bus Bar Ribbon under Customs Tariff Heading No. 74081990
under Notifrcation No.5o/20l7-Customs dated 30.06.2o17 (Sr.No. 381) and relevant
Commercia-l invoice No. JRIT2O2LL22A0O 1 dated 28. 12.2O21 issued by Tai Cang Ju Ren

International Trade Co. Ltd, Tai Cang, China are reproduced below:
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT2O21I228OOI DATED
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SCAN IMAGE OF ANNEXURE FORM NO.296l2l-22 dated 12.O1.2022
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mentioned the nature and description of goods as 'Round Wire'/ 'Cell Ribbon'/ 'Bus

Bar Ribbon', etc. ald HS code as 74OaI99O against Sr. No. x (The nature and description
of imported goods used in the manufacture of such goods and HSN) of the said - -

application.

10. The importer vide letter dated 19.04.2022 stated. as "this is the case of wrong

quoting of Notification through oversight and misunderstanding. The correct
Notifrcation applicable in our case is 25/ 1999-Cus dated 28.02.1999 under Sr.No.18

but we wrongly mentioned & ciaimed Notification No.50/2017-Cus dated 30.06-2o17 in
our a-11 documents."

11. Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of the Importer stated in
his statement recorded under Section 108 of Customs Act, 1962 that when Notifrcation
No.24l2OOS-Cus was amended and goods falling under chapter 74 of customs Tariff
were removed from the said Notifrcation, they started availing beneht of exemption under
Notification No.5O/20f 7-Cus dated 30.06.2077. He accepted that beneht of the said
Notification was not available to their imported goods, as exemption as per sr.No.381 of
Notification 5O/2017-Cus dated 3O.06.2O17, as amended, was available to "F1at Copper
wire for use in the manufacture of photo voltaic ribbon (tinned copper interconnect) for
malufacturer of solar photovoltaic cell or modules". They had imported "Cel1 Ribbon &
Bus Bar for Solar PV Module" i.e. 'Tinned Copper Interconnect' (ar1 intermediate product
as per Sr.No.381 of the said Notihcation) instead of "Flat copper wire", from theila;-"il*'.+r.a.az'.'

supplier M/s. Tai cang Juren International Trade co., Ltd, china. Shri Hitesh Pranjivarr
Mehta, Director-Finance of the importer stated in his statement recorded under Section
108 of Customs Act, 1962, and that they imported "Cell Ribbon & Bus Bar for Solar PV

Module" i.e. 'Tinned Copper Interconnect' (an intermediate product as per Sr. No. 381

of said Notrhcation), instead of "Flat copper wire". It appeafed that the benefrt of said

Notification was not available to their imported goods, and they had wrongly availed the
benefit of Notifrcation No. 50/2017-Cus dated 30.06 2017, as amended.

L2, It appeared that the Importer was well aware about the arnendment to
Notification No.24l2OOl-Custom dated 0f.03.2005 (Sr.No.39), and that the said

exemption availed by them would not be further available on products faliing under
Chapter 74 w.e.f. O2.O2.2O2O. It appears that aJter O2.O2.2O2O the Importer hled

application for import of raw materia-ls under Notification No. 50/20l7-customs dated

30.06.2017 (Sr. No. 381), and followed the provisions of Customs (Import of Goods at
concessional Rate of Duty) Rules, 2017. It appeared that importer had wrongly availed
ttre benefrt of Notifrcation No. 5o/2ol7-Customs dated 3O.O6.2017 (Sr.No. 381) on
import of 'PV Cell Ribbon', 'PV Bus bar Ribbon'and Round wire'in guise of 'Flat Copper
Wire' during the period from O 1.04.2O2O to 12.04.2022, by way of mis-stating the facts

regarding the correct description of goods before the jurisdictional customs Authority
(EPC) at the time of frling of apptcation under customs (Import of Goods at concessional
Rate of Duty) Rules, 20 17,as well as, at the time of filling of Bill of Entries at the port of
import.

13. Summary of the Investigatlon:

From the investigation conducted and from the foregoing discussions, it appeared
that:

a. The importer i.e. M/s. Waaree Energies Limited was engaged in the
manufacturing/assembling of the solar palel and their majority input materials
are Solar Cell, Aluminium Frame, Solar Glass, Junction Box, Ethylene Vinyl
Acetate (EVA) Sheet, Back Sheet, Copper Ribbon and Copper Bus Bar (Tinned.- ..

coated interconnect) etc.

b. The importer had submitted application under Rule 4 of the Customs (Import of
Goods at Concessional Rate of Duty) Rules, 2017 before Deputy Commissioner of
Customs (EPC-7), Custom House, Nali Daman for availing the benefrt of the
exemption Notification. On the basis of said application, the jurisdictional
Customs Officer issued arr Annexure and forwarded to respective port of import
in sealed cover.
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c. prior to issualce of Notification No.o6/202O-Cus dated o2.o2.2o2o, the importer
was importing ..ce11 Ribbon & Bus Bar under cTH 74O8|9OO a1rd availing the

benefrt of Notifr ca.j.on No.24 /2O05-Cus dated O1.O3.2OO5 (Sr. No. 39)

d. The Notifrcation No. 24/2OO5-Cus dated 01.03.2005 (sr. No. 39) was amended

vide Notification No.o6/2020-cus dated o2.02.2o2o, wherein the entry against

Sr.No. 39 was substituted by the words "Any Chapter except Chapter 74"'

e. After ol.o4.2o2o, the importer started availing the exemption benefit of

Notifrcation No. 50/2017-Cus (S. No. 381) dated 30.06.2017 against the import
of .,ce11 Ribbon,, and "Bus Bar" of various sizes, and disclosing the description of
goods as "Cell Ribbon / Bus Bar Ribbon, etc".

f. on scrutiny of documents, it appeared that Importer had never used the

description of goods "Tinned copper irrtercornect' in their application filed

before EPC, Daman.

The 'Cell Ribbon' and tlus Bar' falling under Customs Tariff Heading No'

74O81990 irnported by the Importer was used to connect photovoltaic ce'|1s, which
vary in usage & sizes. Bus Bars are thicker thaI1 cell Ribbons in size. The cell
Ribbon was used in connecting internal celis in a solar module, while Bus Bar

was used for output in a solar module.

h. The ,ce1l Ribbon, a]1d Elus Bar' were different articles from 'Flat copper wire' as

mentioned at Sr.No.381 of Notihcation No.50/2O 17-Cus dated 30.o6.2017, as

amend.ed.. The cell Ribbon & Bus Bar were t]4)es of photo voltaic ribbon (tinned

copper interconnect) a]ld the beneht of Sr.No.3S1 of Notifrcation No.SO/2017-Cus

dated 30.06.2017, as amended, appeared to be available to "Flat Copper Wire"

used to manufacture PV Ribbon (Tinned copper Interconnect) and not for the

import of PV Ribbon (Tinned Copper Interconnect) itself Thus, the exempLion

benefit of Sr.No. 381 of Notification No.50/2017-Cus dated 30'06 2017, as

amended, was not applicable to the 'Cell Ribbon' and 'Bus Bar'imported by the

importer.

Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of M/s Waaree Energies

Limited accepted that benefit of said NoLification was not available to their
imported goods as exemption as per Sr. No. 381 of Notifrcation 50/2O17-Cus
dated 30.O6.2017, as amended, was available to "Flat Copper wire for use in the

manufacture of photo voltaic ribbon (tinned copper interconnect) for

malufacturer of solar photovoltaic cell or modules". They imported "cell Ribbon

& Bus Bar for Solar PV Module" i.e. Tinned copper Interconnect' (arl intermediate
product as per Sr. No 381 of said nolifrcation) instead of "Flat copper wire", from

their supplier M/s Tai CangJuren Internationa-l Trade Co., Ltd, China

shri Hitesh Pranjival Mehta, Director-Finance of the Importer also accepted that
they had imported "Cell Ribbon & Bus Bal for Solar PV Module" i'e' "linned
Copper Interconnect' (an intermediate Product as per Sr. No. 381 of said

Notihcation) instead of .,Flat copper wire" thus, it is crystal clear that trenefit of
said Notifrcation was not available to their imported goods and they have wrongly
availed the benefit of Notification No. 50/2017-Cus dated 3O.06 2017, as

amended.

k. The Importer was fully aware about the facts that the 'CelI Ribbon'and Bus Bar'
are different articles from'Flat Copper wire'and exemption benefrt of sr.No.381

of Notification No.50/2017-Cus dated 30.06.2017, as amended, was not
applicable to 'Cell Ribbon' and 'Bus Bar' imported by them.

1. The importer availed the exemption benefit of BCD and SWS on the import of
'Cell Ribbon' and 'Bus Bar' in guise of 'Flat Copper wire' and indulged in evasion

of Customs Duty totally amounting to Rs. 3,79,13,265l- (Rupees Three Crores

1
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Seventy Nine Lakhs Thirteen Thousand Two Hundred and Sixty Five only)
(details as per Annexure-A) during the period from 01.04.2O2O ro 72.04.2022.

L4. SUPPRESSIONOFFACTS AND IIWOKING EXTENDED PERIOD OF TIME:

l4.L The subject Bills of Entry as mentioned in Annexure-A to the Show Cause

Notice, frled by the importer, wherein they had declared the description, classilication
of goods and country of origin, were self-assessed by them. However, as per Sr.No.38l
of Notification No.50/2017-Cus dated 30.06.2017, as amended, the benefrt of the
Notihcation was not applicable to the 'Cell Ribbon' and 'Bus Bar' imported by the i
Importer. Shri Abhishek Sureshbhai Rathod, AGM-Commercial of M/s Waaree Energies I

Limited in his statement dated 19.O4.2O22, recorded under Section 108 of the Customs

Act, 1962, and Shri Hitesh Pranjivan Mehta Director-Finance of M/s. Waaree Energies

Limited in his statement dated 23.05.2 o22, recordedunder Section 108 of the 
"rr","- 

'*-''a:'''-n.atn '" "

Act, 7962, accepted that the benefit of said Notification was not available to their
imported goods and they had wrongly availed the benefit of Notification No. 50/2017-
Cus dated 30.06.2017 , as amended.

L4.2 Vide Finance Act, 20 1 l, "Se1f-Assessment" was introduced w.e.f- from
08.04.201 1 under the Customs Act, 7962. Section 17 of the said Act provides for self-

assessment of Duty on import and export goods by the Importer or exporter himself by
filing a Bill of Entry or Shipping Bill as the case may be, in the electronic form, as per

Section'46 or 5O, respectively. Thus, under self-assessment, it is the responsibility of
the importer or exporter to ensure that he declares the correct classification, applicable

rate of Duty, va1ue, benefit or exemption Notifrcation claimed, if any in respect of !h.q..-rturi,E*,!.,,,.,"',l

imported/exported goods, while presenting Bill of Entry or Shipping Bi1l. Therefore, by
not self-assessing the subject goods properly, it appeared t].at the Importer willfully
evaded Customs Duty on the impugned goods. In the present case, importer wrongly
availed the benefrt of exemption Notification, wherein imported goods had not fulfriled
the criteria as per Sr. No. 381 of the Notifrcation No. 50/2017-Customs dated

30.06.2017, as amended. The Importer appeared to have indulged in willful
misstatement of facts w'ith intent to evade the payment of applicable Customs duties.

L4.3 Therefore, it appeared that importer had wrongly availed the benefrt of
Notifrcation No. 50/2O17-Customs dated 30.06.2017 (Sr.No. 381) on import of 'PV Cell

Ribbon', 'PV Bus bar Ribbon'and 'Round wire'in guise of 'Flat Copper Wire'during the
period from O1.O4.2O2O to 72.04.2022, by way of mis-stating the facts regarding the

correct description of goods before the jurisdictional Customs Authority (EPC) at the

time of filing of application under Customs (Import of Goods at Concessional Rate of
Duty) Ru1es, 2C-17 , as w'ell as, at the time of frlling of Bill of Entries at the port of import
at ICD Tumb, Nhava Sheva & Sahar ACC \Mith clear intent to evade the payment of
Customs Duty. Therefore, in light of the discussions in preceding pa-ragraphs, the case

appeared to be fit for invocation of extended period under the provisions of the Section, &i.1it^'*!"rr'.' '

28(4) of the Customs Act, 7962.

15. LEGALPROVISIONS:

15.1 Section 17. Assessment of duty. -

(1) An importer enteing ang imported goods under section 46. or an exporter enteing any
export goods under section 5O, shall, saue as othenttise prouided in section 85 self-
assess lhe dutg, if ang, leuiable on such goods.

(2) The proper officer may ueify the enties made under section 46 or section 50 and the
sef assessrnent of goods referred to in sub-section (1) and for this purpose, 4as7nin2'67 -'=:'+.:i; i:::: r" '

test anA imported goods or export goods or such part thereof as may be necessary.
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proolded that the selection of cases for uenfcation slnll primailg be on the basis of rbk
eu aluation through appropiate sele ction citeia.

(3) For the purposes of ueifi.cation und.er sub-section (2), the proper officer mag require tLrc

importer, exPorter or onA
the dutg leuiable on the
oscertaine d and thereuPo
document or furnish such information.

'' t':3":t:.li:::'r'4t:,'(4) 
Wlere it is found on ueification, examination or testing of tLrc goods or othenuise that

the setf- assessmenf is not done arrectlg, the proper officer mag, uithout prejudice to ang

ottrcr oction uhich mag be taken under tiis Act, re-assess tlrc dutg leuiable on such goods.

(S) Where ang re-assessment done under sub-section (4)is contrary to the self-assessmenf
'd.one 

bg the importer or exporter and in cases other than those uhere the importer or
exporter, a.s th6 case mag be, anfirms his acceptance of the said re- a,ssessment in
*iting, the proper offic", JhoU poL"i o speaking order on the re-assessment, u.tithin ftfieen
dags from {h. dot"- o7 ,.-o.seisment of the bill of entry or the shipping bill, a.s the case

mag be.

Explanation. - For the remouol of doubts, it is herebg declared that in cases uhere an

imlorter has entered" ang imported goods under sectton 46 or an exporter las entered ang

exiort good.s under secion-So before the date on ulhich the Finance Bilt, 2011 receiues

thZ asient o7 tn fr..ia"nt, 
"uch 

imported goods or export goods- shall continue to be

gouented bg the prouisions of sectionl T as it stood immediately before the date on uhich
such assent is receiued.l

15,2 In terms of Section 28(41, uhere ang dutg has not been [leuied or not paid or has

been short leuied or short-paidl or erroneouslg refunded, or interest payable lns not been

. paid, part paid or eroneouslg refunded, bg reason of:

(a) collusion; or

(b) ang uitful mis-statement; or

(c) suppression of facts,

bg the importer or the exporter or the agent or emplogee of tte importer or exporter, tLe

piop", o6.", shalt, taithin fiue gears from the releuant date, serue notice on tLe person
'"hirg.o"bL with dutg or inieresi u..,hich has not been [so leuied. or not paid] or uhich has

, ,,.,., .,"beeti so short-leuiei or short-paid or to ulgm the refund has erroneottslg been made,

reqtiing him to slntu cause uthg lrc should n-ot paa the amount specified in the notice'

15.3 Section 28AA of the Customs Act, 1962 reads as follows:

Interest on delaged pagment ol dutg

(1) Notu-tithstanding angthirry contained in ang judgment, decree, order or direction of ang

court, Appellote Tibunal or ang authoitg or tn any other prouision of this Act or the rules

mode thereunde4 the person, ul-to is liable to paA dutA in occordance uith the proui'sions

ofsection 28 shrtll, in qddition to such dutg, be liable to pag interest, if ang, at the rate

fixed under sub-section (2), uhether such pagment is made uoluntoilg or afier
determination of the dutg under that section.

(2) Interest at such rate not belou ten per cent. and not exceeding thirtg-six per cent. per
'annum, as the central Gouernment mag, bg notification in the oJficial Ga-z,ette, fix, shall
be paid bg the person liable to pag dutg in terms of section 28 and such interest shall be

"oLrtot 
i yro the first d.ag of th.e month succeeding the month in uhich the duty ought

to haue been paid. or from ihe date of such erroneous refund, as tlrc case mag be, up to
the date of pagment of such dutg

15.4 Section 46(4A) of the Customs Act, L962 states that:
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"The importer uho presents a bill of entry shall ensure the following, namelg:-'

(a) the acanracg and completeness of the information giuen therein;

(b) the autlenticitg and ualiditg of ang document suPporting it; and

(c) compliance uith the restriction or prohibition, if ang, relating to the goods under
this Act or under ang other lau for the time being in force."

15.5 Section I 1 1 of Customs Act, 1962 reads as follows:

Conllscation of imptoperly imported goods etc,-

The follouing goods brought from a place outside India shall be liable to
confiscation: -

(a)
(b)
(c)

(o) ang goods exempted, subject to ang condition, from dutg or ang prohibition
in respect of the import thereof under this Act or ang other lau for the time being in
force, in respect of tuhich the condition is not obserued unless the non-obsen-tance
of the condition utas sanctioned bg the proper officer.

15.6 Section 112 of Customs Act, 1962 reads as follows:

Penaltg for improper importation of goods, etc.

Ang person, -

(a) u.'ho, in relation to any goods, does or omits to do anA act u.thich act or omission
raould render such goods liable to confscation under section 777 or abets the
doirLg or omission of such an oct, or

(b) utho acquires possession of or is in anA uag concented in carrying, remouing,
depositing, harbouing, keeping, concealing, selling or purchasing, or in any other
manner dealing uith anA goods uthich he knouts or has reason to belieue are liable
to confiscation under section 7 7 7. shall be liable, -

(i)

(ii) in the case of dutiable goods, other than prohibited goods, subject to the
prouisions of section 114A, to a penaltA not exceeding ten per cent. of the dutg
sought to Ai euaaia or fiue thousind- ntpees, uthicheuer is higher: '"- ''r'-rritv!t 'ana.:l''"

Prouided that tohere such dutg as deterrnined under sub-section (8) of section
28 and the interest pagable thereon under section 28AA is paid tuithin thirtg dags

from the date of communication of tle order of the proper officer determining such
dutg, the amount of penaltg liable to be paid bg such person under thb section
shall be tu.)entg-fiue per cent. of the penaltg so determined;l

15.7 The Section 114A of the Customs Act, 7962 reads as follows
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sub-section (1) of section 541;



"where the dutg has not been leuied or has been short-leuied or the interest has
not been charged or paid or has been part paid or the duty or interest has been

erroneously refunded bg reason of collusion or ang utilful mis-statement or
suppressiin of facts, the person uho is liable to paA the dutg or interest' as the

"i"Z ^og 
be,-os determiied under 9 [sub-section (8) of section 28] shall, also be

liable to pag a penaltg equal to the dutg or interest so determined.

Prouided also that uthere any penaltA has been leuied under this sedion, no
penaltg shalt be leuied under section 112 or section I74'"

i irlirl,f.rr{iifili,i;i,i,l:ii'1518 The Section l14AA of the Customs Acr, 7962 reads as follows:

,'If a person knouingly or intentionallg makes, signs or ttses, or couses to be made,

signid or used, ang declaration, statement or document ttthich is false or incorrect
ii ang material pi*icular, in the tronsaction of any business for the purposes.of
this Act, shall bi tiable to a penaltg not exceeding fiue times tlrc ualue of goods."

L5.9 Section 125. Option to pag fine in lieu of confiscation. - (1) wheneuer confiscation of
any goods is authoised. bg this Act, the officer adjudging it moy, in the case of ang goods,

the importation or exportation ulhereof is prohibited under this Act or under ang other la u-t

for the time being in force, and sh,.tl, in the case of ang other goods, giue to the outner of
the goods3g[or, tahere such oraner is not knou.tn, the person from u.those possession or

anstodg such goods haue been seized,l an option to pay in lieu of anfiscation such fine
as the said olficer thinks fit:
[Prouided that tuhere the proceedings are deemed to be ancluded under the prouiso to

sub-section (2) of section 28 or uruler clause (i) of sub-section (6) of that section in respect

of the goods tuhich ar'e not prohibited or resticted, [no such fine shall be imposed]:

Prouid.ed. further thatl, raithout prejudice to the prouisions of tle prouiso to sub-section (2)

of section 115, such fine shall not exceed the market pice of tlrc goods confscated, less

in the case of imported goods the duty chargeable thereon.

[(2) Where ang fine in tieu of confiscation of goods is imposed under sub-section (1), the

ottner of such goods or the person refened to in sub-section ( 1 ) , shol| in addition, be liable

to ang duty and charges pagable in respect of such goods.l

16. CONTRAVENTTONS OF VARTOUS PROVISIONS OF CUSTOMS ACT, 1962 BY

THE IMPORTER:

16.1 As discussed in above paras, it appeared that the Importer had imported the

goods "Cell Ribbon & Bus Bar" by wrongly availing the benefrt under the Sr.No.3S1 of
Nodfication No.50/2O 17-Customs dated 30.06.2017 (as amended) which had led to

1'r' r"'i" '1' 
' '"n."io., in the pay,rnent of Customs Duty by the Importer' Thus, it appeared that the

subject imported goods which were imported by wrongly availing the benefit under the

Sr.No.3S1 of Notihcation No.5O/2017-Customs dated 30.06.2017 (as amended) do not

correspond with the entry/declaralion made while f ing the Bi1ls of Entry under tle
Customs Act, 7962 in as much as imported goods "CelI Ribbon & Bus Bar" were not
eligitrle to be imported availing the benefit of Sr.No.381 of Notilication No.50/2O17-
Customs dated 3O.06.2O17 (as amended). In view of the same, the goods imported

during the period from OL.O4.2O2O to 12.04.2022 having assessable value of
Rs.58,41,?9,727l- (Rupees Fifty Eight Crore, Forty One Lakh, Seventy Nine
Thousand, Seven Hund.red and Tweaty Seven only) were liable for confiscation under
Section 111(m) of the Customs Acr, 1962.

16.2 In view of Para 16.1 above, it appeared that the Importer, by rendering the

subject imported goods liable for conhscation under Section 111(m) of the Customs

Act,7962, had also made themselves liable for penalty under Section 112 of the Customs

Act,7962.

I
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16.3 in view of the above discussion, it appeared that the Duty, with respect to the
import ofthe subject goods in question has been short paid by the Importer, by reasons

of wilful wrong availment of Duty benefrt as well as suppression of facts that had come

into fight during investigation, and therefore, the Importer being 1iab1e to pay the

outstanding Duty, also appeafs liable for penalty under Section 114A of the Customs

Act, 1962.

16.4 In view of the above discussions, it appeared that the Importer had prior

knowledge about the ineligibility of the beneflt Sr.No.381 of Notifrcation No.50/2017-
customs dated 3o.06.2017 (as amended) in respect of the subject goods. Importer was

fully aware about the facts that the 'cell Ribbon'ald Bus Bar'were different articles

from ,Flat copper wire, and exemption benefit of sr.No.381 of Notification No.50/2017-

Cus dated 30.06.2077, as amended, was not admissible to'Ce1l Ribbon'and 'Bus Bar'
imported by them, however, Importer knowingly and deliberately availed the treneht of " '- -"'-
exemption Notilication No. 50/20l7-Customs dated 30.06.2017, as amended on import
of "Cell Ribbon" & "Bus Bar", in guise of "Flat Copper Wire for using the same in the

manufacture of photo voltaic ribbon (tinned copper interconnect) and further in tJ:e

malufacture of solar photovoltaic cell or module". In view of the same, it appeared that
the Importer lcrowingly and intentionally made false declaration so as to wrongly avail

the Duty benefrt in order to evade Duty payment alld thereby importer have made

themselves liable for penalty under section 114AA of the Customs Act, 1962.

16.5 In view of the discussed herein above, it appeated that tl.e Importer had

deliberately with clear intent to evade the pa)'ment of Customs Duty, had wrongly

availed the benefit of Sr.No.381 of Notification No.50/2017-cus dated 30.06.2017 , as

amended while frling the Bills of Entry for clearance of "Cell Ritrbon" & "Bus Bar" at ICD-'r:*tp-:tjtv:r'.;t 'I'

T\rmb, Nhava Sheva & Sahar Air cargo complex a]ld not paid the total customs Duty

Rs, g,79,19,265l - which was recoverable from them under Section 28(4) of the

customs Act, 7962 alongwith interest under Section 28AA of the Customs Act, 1962.

17. In view of the above Show Cause Notice No. VIIIILO-a9 lCor;rrrrt.lO&'Al 2023'

24 d,ated.25.06.2024 was issued to M/s. Waaree Energies Limited, 602, Western Edge-

I, Off Western Express Highway, Borivali (East), Mumbai- 400066, calling upon to show

cause in writing to t]1e Principal commissioner of customs, Ahmedabad within 30 days

of the receipt of Notice as to whY:-

(b) Impugned goods viz. "Cell Ribbon & Bus Bar" imported vide Bi1ls of Entry as

mentioned in Annexure-A to Show Cause Notice having assessable value of Ranl'Y'"fi::srj;11'v (1:'r.

58,41,79,727 l- (RuPees Fifty Eight Crore, Forty One Lakh, Seventy Nine

Thousand, Seven Hundred and f\oventy Seven only), should not be held liable to

confiscation under Section 111 (m) of the Customs Act, 1962 and why fine in lieu of

confiscation should not be imposed on them under Section 125 of the customs

Act,1962;

(c) The differential Customs Duty worked out as short paid amounting to Rs'

3,79,13.,2651- (Rupees Three Crore, Seventy Nine Lakh, Thirteen Thousand' TVo

Hundred and sixty Five only) for the Bills of Entry as detailed in Annexure-A filed at

ICD Tumb, Nhava Sheva & Sahar ACC, should not tre demanded and recovered under

Section 28(41 of the Customs Act, 1962, along with applicable interest in terms 9f ,_ _ ..

Section 28AA ofthe Customs Act, 1962;

(d) Penatty should not be imposed upon them under Section 114A of the Customs Act,
t962;
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(a) The .exemption benelit of Sr.No.381 of Notification No. 50/2017-Customs dated

30.06.2077, as amended, availed for clearance of Imported goods viz. "Ceil Ribbon &

Bus Bar" under various BilI of Entry (as mentioned in Annexure-A) frled at ICD Tumb,

Nhava Sheva & Sahar ACC should not be denied;



- ,,:,!...,,.r,-r,..,.:; :,,ir.(e) Penalty should not be imposed upon them under Section 112 of the Customs Act'

1962;

(fl penalty should not be imposed upon them under section 1 14AA of the customs Act,

t962

The Importer had availed exemption under Sr. No. 381 of NoLification

No.5O/2017-Cus dated 30.06.2017 for HSN 7408 wherein the description of

goods was mentioned as "Flat coppef wire for use in the manufacture of Photo
voltaic ribbon (tinned copper interconnect) for manufacture of solar

photovoltaic cells or modules".

a prior to notifrcation No. 50/2017, ttre importer was availing the benefit of

Notification No.24l2OOS-Cus (Sr. No.39) dated 01.03.2005 as amended wherein

exemption as given to "A11 Goods"' But, once the Notilicadon No' 24/2005-Cus

was amended vide Notification No 06/2O20-Cus dated 02 'O2 '2O2O and goods

falling under chapter 74 of tlrre customs Tariff were removed from said

Notification, the importer started to avail the benefit of exemption under

Notifrcation No. 5O/2017-Cus (S. No. 381) dated 30.06.2017 '

They are not engaged in malufacturing of photo voltaic ribbon (tinned copper

interconnect) but in fact uses photo voltaic ribbon (tinned copper interconnect)

to manufacture solar modules (solar panels). Thus, the exemption under Sr No'

3g1 of Not. No. 5O/2O17-Cus dt. 30.06.2o17 is not available to them, however,

they are eligible for exemption under Sr. No. 18 of Not. No' 25/1999-Cus dt'

2a.o2.7ggg and instead of availing tJre exemption Notification No.25/ 1999-Cus

dated. 28.02.1999 which is applicable to tJ:e importer, they have mentioned

notification on. 50 /2017 .

Notification No. 5O/2017 also exempts the products under the HSN code 7408

which is used in the manufacture of photovoltaic cells. The mentioning of

notification no. 5o/2o17 instead of Notification No. 25/ 1999 was due to
misund.erstand.ing in the reading of sentences of the description of the goods.

However, the final use of the imported goods is same for the "manufacture of solar

photovoltaic cells or modules".

It is a well settled law that substaltive benefits can never be denied due to
procedural lapse. In this connection, reliance is placed on:

M/S AGV FENESTRATION PVT LTD VERSUS CCBCHANDIGARTI-7 -2023
(12) TMI 553 CESTAT CHANDIGARH;
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DEFENSE SUBMISSIONS

1g. The importer vide letter dated 05.O8.2024 submitted their reply to the Show

Cause Notice wherein they interalia stated as under:

,.1:.n1,,!:i:i.:::,,, ,- ,. . ' The.Importer is engaged in manufacturing of "Solar Photo Voltaic Module" falling

under HSN 8541. The Importer has imported "Cell Ribbon & Bus Bar falling

under Customs Tariff Heading No. 74O81990 as a raw material for Solar Photo

Voltaic Module. Both CelI Ribbon and Bus Bar are used in photovoltaic cells.

. It was a procedural inad.vertent mistake on their part and now tJrey are correctly

availing the exemption under Notilication No.25/1999-Cus dated 28.02.1999

which is not disputed by the department. There was no duty that was applicable

to them as per Notifrcation No.25/ 1999-Cus d'ated 28.02.1999 '



M/5, S.L, POLYPACK PRNATD LIMITED YERSUS COMMISSIONER OF
ccs? & cx, HowRAH coMMrssroNERATE -2023 (1) TMI 937 CESTAT
KOIT{ATA;
LTI GOLD PVT LTD IZERSUS PRINCIPAL COMMIS,SIONER O-F. CUS"O]I4S
(rMpoRT), NEW DEIJTI-2O22(1O) TMI 292-CESTAT NEW DELHL
Fwrther, the apex coutt has lrcld ln oarious decisiozs that the
procedural lapses eaanot tdke auau s.tbstantiee remedg I Mangalore
Chemicals & Feftilizers Ltd Vs Depily Cotntnissloner- 7 99 7 (55) ELT
437 (s.c.)1.

The import of Cell Ribbon & Bus Bar for Solar PV Module" was exempt from duty
under exemption Notification No.25/ 1999-Cus dated 2A.O2.I999. When there
was no duty liabililv then invoking of section 28(4) of the Customs Act, 1962 is
bad in law which cal only be invoked when "any duty has not been levied or not
paid or has been shortlevied or short paid or erroneously refunded, or interest
payable has not been paid, part-paid or erroneously refunded, by reason of, (a)

collusion; or (b) arry wilful mis-statement; or (c) suppression of facts,".

The Importer used to import the product under the correct Notification No.

24 /2OO5- Cus (Sr. No.39) dated 01.03.2005 as amended before. It was only after
the amendment that there was a misunderstalding in reading the notifrcation.
When there was no duty liability at a-11 then section 28[4) could not have been

invoked. Also, tJle product imported i.e. Cell Ribbon & Bus Bar for Solar PV

Module and the HSN code of the same i.e. 7408199O was also correctly mentioned
in the Form IGCR-I wherein one time information was given on the common.,!r'n$r,su1=dr^,r;-r

portal containing the information as required under Rule 4 of the Customs
(Import of Goods at Concessional Rate of Duty) Rules, 2077 before getting the

acceptance for the same for import. Hence, it is clear that the Importer had given

all the information before the import i.e. the HSN code under which the product
that was imported fa-lls and the exact description of the goods that was imported.

The Importer could not have gained alything by mentioning the incorrect
notification number as the product was exempt even in the correct notifrcation
that was to be mentioned by the Importer. Further, when the Importer had given

all the details that was called upon in the inquiry that was initiated then the
levelling of the allegation of "wilful misstatemeflt has caused gross injustice to

the Importer who has acted in the most co-operative manner and had given all
the details before the import of the goods too and in the biils of entries filed for
the same. In this connection, reliance is placed on:

HIKOKI POWER TOOIX| INDIA PVT LTD AND SHRI DATTATREYA JOSHI
VICE PRESIDENT & COMPAI,IY S,ECRETARY VERSUS COMIVfiSS.IONER

or cuslollts, BANGALORE -2024 (3) TMI 737 CESTAT BANGALORE;

hE/S SIGNET CHEMICAL PVT. LTD. IIERSUS COMMISSIONER OF
cus?oMs, NS-[, MUMBAI-E AND COMMISS,TONER OF CUSTOMS (tlW.),
MttMBAr 2O2O (1O) TMI 289 CESTAT MUI\EBAT;

M/S CANON INDIA PRIVATD LIMITED YTRSUS COMI|/fiSSIONER OF
cusroMs -2021 (376) E.E.T. 3 (SC);

SARABHAI M CHEMICAI.S IZERSUS COIIfl'ISSIOJVER OF CENTNET
EXCTSE VADoDARA 2OO5 (179) E.L.?. 3IS.C.,,'

BHARAT CARBOII & RIBBOI\I MIG. CO. LTD. Versus COMMR, Ot C. EX.'
FARIDABAL 2OOS (186) E.L.T. 497 (Trt. - DeL) "BIIARAT CARBON &
EIBBON MFIO. CO. LTD. Versts COMMR. Ot C. EX., FenJDtSAD 2OOs
(186) E.L.T. 491 (Trt,' Del.). - i i:r'r-:1:';rn:r;-: *r-'
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. Based on the above ground the demand of customs duty under Section 28(4) of
the Customs Act, 1962 must be dropped. Also, when the demand of tax itself is



bad in law then the question of imposing interest on the same u/s 28AA of the

Customs Aat, 1962 does not arise ald the same must a'1so be dropped'

When the demarid of tax itself is bad in law then the question of imposing penalty

on the same does not arise. In the present case the product that was imported is

exempt from duty hence, no tax demand and penalty call arise. In this case it is
firstly stated that when there is no duty applicable then there can be no demald
of penalty ald secondly section 114A of the Customs Act, 1962 ca.rl only be

invoked when there is any "collusion or a.Ily wilful mis-statement or suppression

of facts. From the above submission made and judgments relied upon it is very

clear that none of the allegations of "collusion or any wilful mis-statement or

suppression of facts" hold good against the Importer. Hence, the penalty being

bad in law must be dropped. In this connection, reliance is placed on:

SHTPPTNG PVT LTD. - 2079 (367) E.L.T. A328 (S.C');

SURYA O.PTSET Versts COMMISSTOiIER OF C. EX., AIIMEDABAD 2077
(267) E.L.T. 516 (Trt. Ahmd.);
M/S MIDAS FERTCHEM IMPEI( PVT LTD'' MS. RASTIMI JAIN,
DIRJ;CTo,R, SHRI MAMSH JAIN, DIRDCTOR, M/S MIDAS IMPIORT

90RPDRATION, SERSUS PEINCIPAL COIWMISS,IONER Or cus3olt s,
ArR CARGO COMPLDX (IMPORq NEW DELilr -2023 (1) TMI 998 '
CESTAT, NEW DELHI;

Section 111(m) of tl.e customs Lct, 1962 could not have been invoked in the

present case. The product imported i.e. Ceil Ribbon & Bus Bar for Solar PV

Module and the HSN code of the same i.e. 74081990 was correctly mentioned in
the Form IGCR- 1 and the bill of entries were a-lso correctly frled. The said clause

does not apply when there is an incorrect mentioning of the only the notilication
number which was a procedural lapse in the case of ttre Importer. If this was the

case, then in every case of procedural lapses confiscation couid have been

invoked. The description of the goods al1d the HSN code was correctly mentioned,

and the product imported was exempt. Invoking of such a harsh provision for a

procedural lapse has caused gross injustice to the Importer who has acted in the

most genuine manner. when the demand to conhscate t].e goods, itself is bad in
law then the question of imposing of fine in lieu of conhscation does not.arise. In

this connection, reliance is placed on:

COMMR. OF CUS., C. EX. & 5.T., IIYDERABAI>fiIVers;ts SELECT pOeU

PRo.DUeTS 2019 (366) E.L.T. 1Os7 (Tri.'Hsd.).

Section 7I2 cat only be invoked when the goods are liable to confiscation. In this
case where the invocation of Section 111(m) in itself is bad in law a]ld no breach

as per Section 111(m) was committed by the Importer then section 112 could not

have been invoked. The case ofthe Importer does not fall in any of the clause (i),

(ii), (ii), (iv) or (v) of Section 1 12 and hence no penalty can be levied on the Importer

on the goods which are exempt and where only a procedural lapse of mentioning

incorrect notifrcation number.

Section 114AA is not applicable on the importer because the importer had no

intention to hide the facts or to evade the pa]'rnent of custom duty. Penalty u/s
114AA can be invoked only when the person knowingly or intentionally makes

any declaration which is false or incorrect. In the instant case, there was no such

intention to make any false or incorrect declaration. The importer is eligible for

exemption under Notification No.25/ 1999-Cus dated 28.02.7999. Further, the

importer has bonafidely imported the goods for use in production of solar panels
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and thus the elements of section 114AA for invoking penalty is not present in the
importer's case.

PERSONAL HEARING:

19. Personal hearing was held on 07.1L.2O24 through video conferencing wherein

Shri Kushal Rathi, Chartered Accountant appeared on beha,lf of the importer wherein

he reiterated their submission dated 1O.04.2024. On being asked whether he would like

to make any additional submission in this regard, he stated that they have already

submitted detailed reply vide letter dated 1O.O4.2O24 in this regard.

DISCUSSION AND FINDINGS:

20. I have carefully gone tJ:rough the relevant records, the written submission dated

7O.O4.2O24 made by the Noticee M/s. Waaree Energies Limited as well as compilation

of statutory provisions and case laws submitted by their Chartered Accountant during

tlre personal hearing held on 07.17.2024.

zO.L lfrnd that the present case came into light when on the basis of information, an

enquiry was initiated against M/s. Waaree Energies Lirnited, who were importing "Cell

Ribbon" arrd "Bus Bar", by classifying under Customs Tariff lten 74087990 of first

Schedule to the Customs Tariff Act, 1975, thereby availing exemption of BCD as per

Notifrcation No. 5O/2O17-Cus dated 3O.O6.2OL7 at (Sr. No. 381) (hereinafter referred

to as "the said notifrcation" for the sake of brevity), as amended, in guise of "Flat Copper

wire for using the same in the manufacture of photo voltaic ribbon (tinned copper

interconnect) and further in the manufacture of solar photovoltaic cell or module". Thus,

it was observed that M/s Waaree Energies Limited had availed inappropriate and undue

benefrt of Notifrcation No. 50/2017-Cus dated 30.06.2017 (Sl. No 381) as amended

(which are available to imported goods i-e. Flat Copper wire for use in the

manufacture of photo voltaic ribbon (tinned coPper interconnect| for manufacture

of solar photovoltalc cell or modules) and was liable to Pay the duty not paid/short

paid for the period 01.O4.2O2O to 72.04.2022 under Section 28(4) of the Customs Act,

1962 (hereinafter referred to as "the Act") along-with applicable interest under Section

28AA of the Act. Further, it appeared that as the subject goods were imported by reason

of willful mis-statement resulting in misuse of Notihcation benefrt, the subject goods

were liable for confiscation under Section 111(m) of the Act and M/s. Waaree Energies

Limited had rendered themselves liable to applicable penalty under Section 772, Il4A
and I 14AA of the Act.
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2L. From the facts of the case and submissions of the Noticee, following questions

have arisen for consideration in the present case: -

Whether the exemption benefit of Sr. No.381of Notification No.50/2017-

Customs dated 30.06.2017, as amended, availed for clearance of Imported

goods viz. 'Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon' under various Bill

(il



(ii)

of Entry for t.I:e period Apil, 2O2O to April, 2022 is rightly claimed by the

Importer;

Whether the Impugrred goods viz. 'Cell Ribbon' and 'Bus Bar' imported vide

Bills of Entry as mentioned in Annexure-A to Show Cause Notice having

assessable value of Rs. 58,4L,79,727 /- (Rupees Fifty Eight Crore' Forty

Oae Lakh, Seventy Nine Thousald, Seven Huadred ald T\caelty Sevel

onlyl are to be confiscated:

(ii0 Whether the differential Customs Duty of P8. 3,79,L3,265/- (Rupees

Three Crore, Sevesty Nlae Lakh, Thirteea Thousand, Tso Huadred

and Sixty Five oalyt is liable to be demanded and recovered under Section

28(4) of the Customs Act, 1962, along with applicable interest in terms of

Section 28AA ofthe Customs AcL,7962;

(iv) Whether the Importer is liable for penalty under Section 112, 1l4A &

114AA of t]:e Customs Act, 1962;

22. I frnd that Duty liability with interest and penal liabilities would be relevant only

if tlie bone of contention that whether the Importer has wrongly claimed the benefit of

Sr. No. 38I of Notrfication No. 50/2017-Cus, dated 30.06.2017 is answered in tl.e

a.fhrmative. Thus, the main point is being taken up frrstly for exanrination'

2g. Whether the exemption beaefit ofSr. No. 381 of Notification No' 50 l2OL7-

customs dated 3o.06.2o17, as amended, availed for clearance of Imported goods

viz. ,cell Ribbon' and 'Bus Bar Rlbboa' under varlous Bill of Entry is rightly claimed

by the Importer.

2g.l I frnd that the noticee, M / s. Waalee Energies Limited is engaged in

manufacturing of ,Solar Photo Voltaic Module' (PV Module) at their various

manufacturing plants situated in and around Valsad District. The Noticee were

importing various sizes of "cell Ribbon" and "Bus Bar ribbon", by classifying under

customs Tariff Item 7 40a1990 0f frrst Schedule to the customs Tariff Act, 1975, ald

availing exemption of BCD as per the said nolification. The importer followed the

procedure laid down und.er customs (Import of Goods at concessional Rate ',of Duty)

Rules,2Ol7.

23.2 I also frnd that the Noticee vide their letter dated 10.04.2024 has submitted

that they used to import "cell Ribbon & Bus Bar for Solar PV Module" from Taicang

JuRen PV Material Co. Ltd., China and earlier they had availed benefit of Notification

No.24/2OOS-Cus (Sr. No.39) dated O1.O3.20O5, as amended. For better understanding

of the facts, the relevant porLion of Notification No 24/20O5-Cus dated O1.03.20O5, as

amended, is reproduced hereunder:

Page 23 of 42



Chapter or
headiag or

subheadlng or
tarilf item

Sr.
No.

(1) 12)

39 Any Chapter

Description of goods

(3)

All goods except Solar tempered glass or solar tempered
(anti-reflective coated glass) for the manufacture of goods

covered by Sr. No. I to 38 above, provided that the importer
follows the procedure set out in the Customs (Import of
goods at Concessional Rate of Duty) Rules, 20 17

Further, I find that the said Notification was amended vide Notification No.

06 /2O2O-Ctts dated O2.O2.2O20. From the said amendment notiflcation, it is observed

that in the Notification No. 24/2O05 against entry no. 39 in column no. 2 t].e words

"Any chapter except 74" is substituted in the description of the goods mentioned therein.

23.9 Further, I frnd that once the Notification No.24/2OO'-Cus was amended vide

Notification No. 06/2o2o-cus dated o2.o2.2o2o and goods falling under chapter 74 of

the Customs Tariff were removed from the said notifrcation, they started availing benefit

of exemption under the said notification. For better understanding of the facts, the

relevant portion of Sr. No 381 of Notification 5O/2O17-Cus dated 30.O6.2017, as

amended, is reproduced hereunder: 
. ,i.:+.,.{?i:r{*.aor6{i.!

Sr.
No.

Chapter or
headlng or

subheading or
tarilf item

Description of goods Standard
rate

IGST Con,
No

(1) (21 (3) t4) (s) (6)

381 7404 Flat Copper wire for use in tfre
manufacture of photo voltaic
ribbon (tinned coPPer

interconnect) for manufacturer
of solar photovoltaic cell or
modules

Nil 9

23.4 From a plain reading of the entry mentioned at Sr. No. 381 of Notifrcation

50/2017-Cus dated 30.06.2017, I note that the exemption beneflt was available to "Flat

copper wlre for use ln the manufacture of photo voltalc ribbon (tinned coPPer

lntercotrnect) for manufacturer ofsolar photovoltaic cell or modules" subject to the

condition that the procedure set out in the Customs (Import of Goods at Concessional

Rate of Duty) Rules, 2O 17 should be followed. Further, I note that the Noticee themselves

in their submission accepted this fact that the goods i.e. various sizes of "Cell Ribbon"

aj1d "Bus Bar rlbbon", falling under Tariff Item 74081990 of frrst Schedule to the

customs Tariff Act, 1975 was not exempted in the above said notifrcation and they had

wrongly availed the benefit ofthe said notifrcation.
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2g.S I find that the noticee in their submission dated 10.O4.2024 submitted that

Both CeII Ribbon and Bus Bar were used in photovoltaic cells. Cell ribbon was issued

in connecting internal cells in a solar module while bus bar was used for output in a

solar module. I note that the importer also admitted the fact that they were not engaged

in manufacturing of photo voltaic ribbon (tinned copper interconnect) but in fact used

photo voltaic ribbon (tinned copper interconnect) to manufacture solar modules (solar

pal]els). Thus, they had wrongly availed the benefit of the said notihcation.

2g.6 From the documents/records available on record in respect of import of "cell

Ritrbon,, and "Bus Bar ribbon', i.e. copy of BE, BL, Commercial invoices, Packing list,

Duty pa}rynent receipt, Copies of application of Annexure cerliftcate and copy of approved

Annexure certifrcate, I frnd that the importer had frled application vide Annexure Form

No.296/21-22datedl2.0l.2022wdertheprovisionsofCustoms(ImportofGoodsat
concessional Rate of Duty) Rules, 2ol7 before the Deputy commissioner of customs,

Epc-7 Daman for import of raw material viz. Ribbon & Bus bar Ribbon claiming

exemption under Notifrcation No. 50/2Ol7-Custom dated 3o.06.2017 (Sr' No. 381). The

Deputy commissioner of customs, EPC-7 Daman issued Annexure No. 738 l2O2l IEPC-

07 (F.No. YIII/4a-O9 /Cus-EPC-O7/Dam anfwaatee Energies/ Bond /2O2O-27) dated

73.07.2022 addressed to the Assistaat/Deputy commissioner of customs, ICD Tumb

and the importer had cleared the said goods against said Annexure vide Bill of Entry

No. 7146911 dated 19.01.2022.For better understanding of t]1e facts, scanned images

of. Annexure Form No. 29612l-22 d,ated 12.oL2022 submitted by the importer for

import of Ribbon & Bus bar Ribbon and relevant Commercial invoice No.

JRIT2O2ll22a001 dated 2a.12.2o21issued by Taicang JuRen International Trade co'

Ltd, TaiCang, China are reproduced below :

Intentionally Left Bl
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT2O2 11228001 DATED
28.12.202r
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SCAN IMAGE OF ANNEXURE FORM NO.296/2L-22 dated l2'ot'2022
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From the perusal of the annexure submitted by the importer, it is evident that the

importei mentioned Notification No. 5O/20l7-Customs dated 30.O6.2017 (Sr. No. 381)

against Sr. No. VII (Notifrcation No. under which concessional rate is applicable) in the

application. Furthermore, the importer specified the nature and description of goods as

'Ribbon'/'Bar Bus Ribbon'and provided the HS code 7 4}algg} against Sr. No. X (The4"'r*ff.I&&ni':sF''rr

nature and description of imported goods used in malufacturing such goods and HSN)

in the application. In addition to this, based on the application and commercia-l invoices,

it is evident that the}, have not imported "Flat Copper Wire" for which they availed the

benefit of exemption under the said notification. I frnd that the rule itself clea-rly states

that the importer must provide a one-time prior information regarding the applicabte

notification for such imports to avail of the notification benefits. Therefore, it is pertinent

to mention that these benefits are contingent upoll use of the imported goods in

malufabturing a comrnodity for the specified end use covered by that notification.

23..7 I frnd that the importer vide letter dated 19.04.2022 }]as already stated as

"fhis is the case of wrong qtoting of Notification through ouersight and

misunderstanding. The conect Notification applicable in our case is 25/ 1999-arc

dated 28.02.1999 under Sr. _lVo. l8 but ute uronglg mentioned & claimed Notification

No 50/ 2O17-Cus dated 3O.06.2O17 under Sr. No. 381 in our all documents."

23.8 I also lind that the statement of Shri Abhishek sureshbhai Rathod, Assistant

General Manager-Commercial of M/ s Waaree Energies Limited, was recorded on

19.o4.2O22 under Section 1o8 of the customs Act, 1962 to seek further clarity on this

issue. In his deposition, when specifically questioned, he admitted that aftel the

amend.ment of Notification No. 24/2O05-Cus by Notification No. 06/2020-Cus dated

O2.O2.2O2O, goods falling under Chapter 74 of tljle Customs Tariff were removed from

the said notifrcation. Consequently, they started to avail the benefrt of exemption undilq,,illf.ys$$[Eili.;.i

the said notification. I further flnd that, upon reviewing the said notifrcation, he accepted

that they imported "Cell Ribbon & Bus Bar for Solar PV Module," i.e., 'Tinned Copper

Interconnect' (al intermediate product as per Sr. No. 381 ofthe said notifrcation) instead

of ..Flat Copper Wire.,, I frnd that the staternent of Shri Pranjivan Mehta, Director-finance

of M/s waaree Energies Limited, was recorded on 23.05.2022 under Section 108 of the

customs Act, 1962 and on perusal of statement of shri Abhishek Sureshbhai Rathod,

he stated that the facts mentioned in the statement was true and correct. In his

deposition, he admitted ttrat they have wrongly availed tlte benefrt of exemption 
{

notification for their imported goods viz. 'Cell Ribbon & Bus Bar for Solar PV Module".

In light of the facts admitted by the authorized persons of the importer, it tralspires

that the benefrt of the said notifrcation was not available to their imported goods, and

they had wrongly availed the benefit of the said notification.

23.9 Furthermore, I lind that the importer was fully aware of the amendment to

Notification No. 24/20O5-Cus dated 01.03.2005 (Sr. No. 39) arld that the exemption

they had availed would no longer apply to their products falling under Chapter 74 as of

02.O2.2O2O. fJ:ter O2.O2.2O20, tJ:e importer had started referencing Notifrcation No.

5o/2017-Customs dated 30.06.2017 (Sr. No. 381) in their application under the
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provisions of the customs (Import of Goods at concessional Rate of Duty) Rules, 2017,

to avail the exemption of Basic Customs Duty for the import of raw materia-ls. This fact

reveals that the importer had intentionally and wrongly availed tJ:e benefrt of the said

notification on the imported goods by misrepresenting facts before the jurisdictional

customs authority (EPC) at the time of filing the application under the customs (Import

of Goods at concessional Rate of Duty) Rules, 2017, as well as at the time of f ing the

Bill of Entries at tlae port of import.

2g.lo From the above facts, I note that "cell Ribbon" aIld "Bus Bar Ribbon" are used

in photovoltaic cells. The cell ribbon is used for connecting internal cells within a solar

module, while the bus bar is used for output in a solar module. Further, "Cell Ribbon"

a]ld ,,Bus Bar Ribbon" are t]?es of photovoltaic ribbon (tinned copper interconnect),

which is classilied as an intermediate product as per Sr. No. 381 of Notification No.

50/2017-Cus dated 30.o6.2o17. Although these products are tJ4)es of intermediate

products (tinned copper interconnect), the notifrcation does not exempt these

intermediary goods from the levy of Basic customs Duty, as the imported raw materials

are distinct products according to the notifrcation. Thus, I find that the importer has

..;. . :.I . not only violated the clear provisions of exemption Notilication No' 50/2017 by wrongly

availing the exemption benefits but also contravened the provisions of IGCR Rules,

2077, by submitting incorrect information before the Jurisdictiona-l Assistant

Commissioner/ Deputy Commissioner.

23.LL I frnd that the noticee has argued in their submission that it is merely a

procedural lapse for not availing the correct notification in their applications through

which they intended to avail the exemption benefits. However, the relevalt serial

number of the notification is specific about such parts and components that are to be

used in further manufacturing. For the sake of clarity, I would like to mention the

decision of the Tribunal in the case of commissioner oJ Central Excise and GST'

Delhl-I us. sB Industrles, reported as 2o19 (366) ELT 185 (T), where it was held that

a r,rolation of the terms and conditions of the bond/undertaking is suffrcient ground to

hold the appellant liable to pay the duty forgone, as the undertaking wrongly stated that

the imported parts and components were used for marrufacturing.

2g.12 I frnd that the benefit of exemption notification should not be extended to

circumvent any goods and should not be elastically stretched to cover goods that may

not fall under its scope. The decision of the Hon'ble Apex Court in the case of

Cotnmissioner o.f Cttstorns (ImPort), Munbai us. Dilip Kumdr & Compdng, rePorted

as 2O18 (3611 ELT 577 (SCl, is relied upon, wherein it has been held that exemption

notifrcations should be interpreted strictly. The burden of proving applicability lies with

the assessee, who must show that their case falls within the parameters of the

exemption clause or exemption notification. In cases of ambiguity, the benefit shall favor

the state; however, in a taxing statute, any ambiguity generally benefits the assessee.

In a prior decision, in Tata lron & Steel co. Ltd. os. state o;f Jharkho,nd, fePorted
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as (2OOS) 4 s,CC 272, the two-judge bench of the Hon'ble Supreme Court established

that eligibility clauses related to exemption notifications must be interpreted strictly

Following Noaopan India Ltd. as. Collectot of C. Ex. and Custom.s, Hgderabad,

reported as 1994 (73) ELT 769 (SC), it was held that "the principle t1at if a provision

of frscal statute is unclear, an interpretation favoring the assessee may be adopted, does

not apply to exemption notifications; it is for the assessee to demonstrate that they fall

within the purview of the exemption." This view was recently affirmed by the Honble

Apex Court in tJ:e case of L,R, Brothers Indo Flora Ltd. us' Commissloner oJ Central

Exclse, reported as 2O2O (373) ELT 721 (SC). Summarizing, it is evident that the

importer has wrongly availed the benefrt of the exemption from basic customs duty by

incorrectly claiming the beneflt under Notifrcation No. 50/2O17.

23.L9 In view of the above facts, it is evidert that M/s Waaree Energies Limited has

wilfully and wrongly availed the benelit of Notifrcation No. 50/2017-Cus dated

30.06.2017, as amended, since the goods imported by them were not covered under the

said exemption notifrcation. The importer, in their submission dated 19.04.2022, and

Shri Abhishek Sureshbhai Rathod, in his statement dated l9-O4.2O22 and Shri

Pranjivan Mehta, in his statement dated 19.O4.2022, lrave admitted the fact that the

benefrt of the said notification was not applicable to their imported goods, and they had

wrongly availed the benefrt of Notification No. 50/2O17-Cus dated 30.06.2017, as

amended. Ttrerefore, I lind that M/s waaree Energies Limited was availing blanket

exemption for their imported goods by misclassifying them as "Flat copper wire for use

in the manufacture of photovoltaic ribbon (tinned copper interconnect) ald further in

the manufacture of solar photovoltaic cell or module."

23.14 From the facts discussed above, I find that it is clear and discernible that M/s

waaree Energies Limited is directly considering their imported goods under column 2 of

Sr. No. 381 in Notification No. 50/2017-Cus dated 30.06.2017, which provides an

exemption from Basic Customs Duty for " Flat Copper Wire Jor use in the

manufacture of photoaoltaic ribbon (tlnned coPper interconnect) Jor

manuldctrtflng solar photouoltalc cells or moduk! only, however, their product is

other thal the goods exempted by the said notification. I, therefore, frnd and hold that

the importer is not eligible to avail the benefit of Sr. No. 381 of Notification No. 50 12017-

Cus dated 30.06.2017 in this case, and the applicable Customs Duty of Rdilliit:i+rt'j&xslill:j'i

3,79,13,2651- is liable to be recovered, as the exemption notification was not applicable

to the importer for the said imported goods.

23..L5 M/s Waaree Energies Limited has argued that they mentioned incorrect

exemption notifrcation No. 5o/2017 dated 30.o6.2o17 due to misunderstanding of the

description of the goods. They assert that they were actually eligible for exemption under

Sr. No. 18 of Notifrcation No. 25 / 1999-Cus dated 28.02.1999 and that this was merely

a procedural lapse. They further contended that no duty was payable on the said goods

as they would have been exempted if the correct notification No. 25/ 1999-Cus dated

25.02.7999 had been cited. They argue ttrat it is well-settled law that substaltive



benefrts cannot be denied due to procedural lapses, and tJrey have cited various

judgments to support their position. In this regard, I frnd that the importer contended

that their imported goods were eligible for exemption under sr. No. 18 of Notification

No. 25/ 1999-Cus dated 28.02.1999. Before proceeding further, I would like to reiterate

the relevant portion of Sr. No 18 of Notifrcation 25 / l9991us dt. 28.O2.1999' as

amended, for better understanding of the facts:

Notlflcation No. 25 /99 -Customs dated 2A.O2.L999

In exercise of the potuers anferred bg sub-section (1) of section 25 of the customs Act,

1962 (52 of 1962), the Central Gouernment, being satisfied that it is necessary in the

public interest so to do, herebg exempts the goods specified in column (3) of Table belout,

and falling under tLe chapters of the First sch.edule to the customs Tanff Ad, 1975 (51

of 1975) spectfied in the corresponding entry in column (2) of tle said Toble, uhen

imported into Indio for use in the manufactttre of tle finisled goods specified in the

conesponding entry in cotumn (4) of the soid. Table, from so much of that portich of the

dutg of customs leuiable thereon uhich is speafied in the said First scledule, as rls ia

excess of the amount calanlated at the rate of,

(a) 5% ad ualorem in the case of tLe imporied goods specified in List A;

(b) .....
(c) ......

TA

Solar cells/
modules.

I note that the importer asserted eligibility for duty exemption on the irnPorted goods

under Sr. No. 18 of Notifrcation No. 25/ 1999{us dated28.O2.7999. However, this claim

was not invoked contemporaneously with the filing of the Bill of Entry but was instead

raised belatedly, post facto, after initiation of investigation by the DRL Under tjre self-

assessment regime, wherein the Customs authorities rely extensively on declarations

made by importers, it is incumbent upon the importer to exercise due diligence in

verifying the applicability of relevant notifications and the accurate identifrcation of any

exemption serial numbers claimed. I also note that if an importer realizes that incorrect

information was submitted in the Bill of Entry, they have the option to request for

amendment under Section 149 of the customs Act, 1962. This provision allows for

rectifications in specifred circumstances. However, in this case, the importer did not

pursue amendment, nor did they claim the benefit at the appropriate time. It is solely

the importer's prerogative to decide whether or not to avail an exemption notifrcation;

tariff item

IChapter or
Heading or

Sub-heading
Description of imported goodsSr

No

3

2A,3a,39 ,70,
74,76

Aluminium paste; ethylene vinyl acetate sheets (EVA

primer for EVA; Crane glass; tedlar coated aluminium
sheet; phosphorous orychloride; halo carbon

(CF4)/Freon gas; tlnned coPPer iaterconrect;
toughened glass with low iron content and

transmittivity of min. 90% and above; multilayered
eets with tedlar base; fluro polymer resin; ultra h
purity (UHP) silane in UHP nitrogen; UHP silane;

diborane in UHP silane; MOCVD grade phosphine in
UHP silane; silver sputtering target; high purity tin
tetrachloride; nitrogen trifluoride of 9970 purity and

above

);

18

Description of
hnished goods

(2t (4)
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however, it is not obligatory upon the Customs authorities to confer exemption benefits

suo motu, especially if not expressly claimed by t].e importer at the outset. Arter being

noticed by the department, there remains no room for any other interpretation than

hotding that impugned imported goods are not eligible for benefit of duty exemption.

The said benefrt cannot be extended at a belated stage as and when required for the

sake of convenience of the importer. Hence, I frnd from the facts and circumstances,

that it is unequivocally apparent that the benefrt of the said notification was not

available to their imported goods, and they had wrongly availed the benefrt of

Notification No. 50/2O17-Cus dated 30.06.2077 (at Sr. No. 381). :ri!r'l.'i:' r:$'

23.16 The noticee further contended that aJter the DRI investigation, the], have started

to avail the benefrt of exemption Notification No. 25/99 and at present they are

importing the said goods under exemption Notification No. 25/99. Upon examination of

the submissions made by the noticee, I note that it is evident that a material alteration

in the description of goods on the bill of entry has been effected subsequent to the

commencement of DRI's investigation. Originally, the description of the goods in the bill

of entrywas designated as.,cell Rlbbon" and'Bus Bar Rlbbon"; however, the noticee

has siace amended tJrese descriplions to "Tinned Copper Interconnect Ribbon for

solar PV Module" and "Tlnaed copper Itlterconnect Busbar for solar PV Module."

This alteration, underta.ken post-initiation of DRI's scrutiny, raises serious concelns

regarding the intent to misrepresent the true nature of the goods to improperly avail

customs duty exemptions. It is pertinent to note that, based on tlte record and the

historical pattem of entries filed prior to the investigation, the noticee has consistently

refrained from using ttre term "Tlnned CoPPer lrterconBect" in describing these goods.

This post-hoc alteration appezu.s to be a deliberate attempt to bring the imported goods

within the purview of exemption under Notification No. 25/99-Cus., which wouid

otherwise be inapplicabte. It is a well-settled principle that a misdeclaration or

recharacterization of goods with the intent of securing undue benefits under exemption

notifications amounts to a breach of the duty of fuIl and honest clisclosure. Furthermore,

any exemption claims demand strict interpretation, and ally misrepresentation or

conceaLment invalidates the right to claim such an exemption. The noticee, being a1.hr-4n6qfixs,71a.',

established and reputed entity, is expected to exercise due diligence and legal

responsibility in assessing the eligibility of any customs exemptions, particulafly under

Notification No. 5o/2oI7-Cus. It is implausible that a company of such stature would

avail itself of such signifrcant frscal benefits "raldom$ or without thoroughly evaluating

the legal applicability of the said notifrcation to tJre goods in question. Further,

exemption notifications must be anchored in bona fide compliance with both the letter

and spirit oftJre law, and any deviation to achieve unintended fiscal advantage warrants

close scrutiny. In light of these considerations, tlte noticee's contentions regarding the

continuous applicability of the exemption under Notifrcation No. 25/99-Cus. are

untenable, as they lack the requisite legal foundation and appear to contravene

estabtshed customs practices and judicial precedents on exemption notifications.
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2g.L7 I further find that the Hon'ble courts have consistently held that exemption

notifications are to be stricfly interpreted and that, even in cases of doubt, t]le benefrt

of doubt should favor the revenue. The Honble Apex court in the case of M/s Larsen &

Toubro Ltd. vs commissioner of central Excise 1 Ahmedabad reported in 2ol5 (3240

ELT 646 (SC) had held to this effect in Pa:ra 23 of the decision:

"23. On these facts, as far as appeal of the L&T is concerned that ttLorrants to be

dismissed uhen ue find that tlte ossessee utas producing RMC and \he exemption

notification exempts onlg CM and the tuto products are different. Euen If there is a

doubt, rthich l2as euen accepted bg the assessee, since tue are dealing uith the

exemption notification it hos to be stict interpretation and in case of doubt, beneftt

has to be giuen to the Reuenue. Appeals of L&T tlerefore fails and are dismissed

A review petition against this decision was a.lso rejected by the Hon'ble Apex

Court, as reported in Larsen & Toubro Ltd. us Commissioner,2016 (336) ELTA135 (S.C').

Applying the ratio of these decisions in this case, I frnd that the noticee, who is availing

substaltial exemption benefrts from duty, was required to comply with the notiiication's

:ilir;iilf:r1,1,1 ,,r'ionditions. Non-cornpliance would constitute a violation of the exemption notification,

making them ineligible for such an exemption

23.18 I further frnd that, in the case of BPL Ltd., reported as 2015 (319) ELT 556 (S.C.),

the Apex court ruled that strict interpretation must be applied to exemption

notifications, ald it is upon tJre assessee to demonstrate that they fulfill all etigibility

conditions under such notifications. The review petition fded by M/s BPL Ltd. was

dismissed by the Supreme Court, as reported in 2015 (324) ELT A79 (S.C.)'

2g.Lg Regarding the importer's contention of procedural lapse, I rely on the decisron

in Eagle Ftask Industries Ltd.. us commissl oner or centrq.l Exci.se, Pune, a.s reported

in 2004 (171) E.L.T. 296 (5.C.), wherein the Hon'b1e Supreme Court held that:

"6. We find that Notifi.cation No. 1 1/ 88 deols utith exemption from operation of Rule

174 to exempted goods. The notification h,-s been issued in exercise of pou-ters

confened bg Rule 174-A of the Rules. Inter alia, it is stated therein that, tuhere the

goods are chargeable to nil rate of dutg or exempted from the uhole of dutg of excise

leuiable thereon, the goods are exempted from the operation of Rule 174 ofthe Rules.

TLrc goods are specified in the schedule to the central Excise Taiff Act, 1985 (in

short ,,t\rc Tanff Act"). Tlrc prouiso makes it clear that u.there goods are chargeable

to nil rate of dutg or tahere the exemption from the uhole of the dutg of excise leuiable

is granted on ang of the six categoies enumerated, the manufacturer is req.Lired to

make a declaration and. giue on undertaking, as specified in the fonn annexed uhile
claiming exemption for the first time under this noffication and thereafier before the

15th day of Apnt of each financial gear. As found bg the fontm.s belou-t, including

CEGAT, factually, the declaration and the undertaking raere not submitted by the

appellants. This i.s not an emptg formality ' It is the foundation for auailing the

benefits und_er the notification. It cannot be said that theg are mere procedural

reqtirements, uith no consequences ottached for non-obseruance. Th.e consequences

are d.enial ofbenefits under the notification. For auailing benefits under an exemption

notification, the conditions h.aue to be stictlg complied tuith' Therefore, CEGAT

end.orsed. the uietu that the exemption from operotion of Rule 174, u)as not ouailable

to the appellants. On the facts found, the uieu is on terra rtrma. We find no meit in
this appeal, uLhich is, accordinglg, dismissed."
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29.20 I also rely on the decision of the Honble High court of Madhya Pradesh in

"principal commr. of cGsT & c. E(., Bhopal Vs. Teva API India Ltd" os reported in

2019 (367) E.L.T. 618 (M.P.), where it was held that:

" 15. The respondent though has sltpported the impugned judgment bg relging on

the decisions in "Commissioner of C. Ex., Nagpur u. Ballarpur Industnes Ltd. [2992
E.L.T. 489 J.L. Commissioner of Central Excise u. Gas AuthoitA of India

Ltd 008 JZ E.L.T. 7 C Commissioner u. Reliance Ports And Term tals
Ltd.t2016 1334 E.L.T. 6 " to bing fnme the submissions that the

Notificotion No. 22/ 2OO3-C.E., Notifrcation No. 3O/ 2O 1S-Centrol Excise, Notification

No. 52/ 20O3-Cus, & Notification No. 34/ 2015-Cus. though are nomenclatured as

Exemption Notifications but in substance lag doun the procedural aspect to be

ad.hered to uLhile destroging tLte rejected inputs and expired manufactured goods. lt
is accordinglg urged thot the GESTAT utas uell u.tithin its juisdiction in holding the

same being directory/ procedural in according the refund of duta. These contentions

uhen tested on the anuil of the latu laid dottn bg Hon'ble supreme court in Eagle

Flask Industies Ltd. (supra) and in Commissioner of Customs (Import)'

Mumbai (supra) do not meit consideration.

16. In uieu.t of aboue analgsis, the substantial qtestion of lau is a nsutered in fauour
of the appetlant that the )ESTAT committed fundamental error tn construing the

Exemption Notification [Notification No. 22/ 2003'C.E., Notification No. 30/ 2015-

Central Excise, Notiftcation No. 52/ 2OO3-Cus. & Notification No. 34/2015-Cus'l as

directory bg condoning the tapse on the part of the assessee in destroying the

monufactured goods outside the unit u.tithout permission of the concerned Authoity."

23.2L From ratio of these judgments, it is clear that a procedural lapse cannot be used

as a1 excuse by the importer. It is the importer's responsibility to cite correct notifrcation

number'to avail the benefrt of the exemption; however, they failed to do so in this case

23.22 Fttrther, I frnd that the Noticee has quoted and relied on various case

laws/judgments in their defense submission to support their contention on some issues

raised in the Show cause Notice. I am of the view that conclusions in those cases maj;:i;i 
i'i'1iHii';ii"-r:ur" r:'

be correct, but they cannot be applied universally without considering the hard realities

and specific facts of each case, Those decisions were made in different contexts, with

different facts and circumstances, and the ratio cannot apply here directly' Therefore, I

frnd that while applying the ratio of one case to that of the other, the decisions of the

Hon'ble supreme court are always required to be borne in mind. The Hon'ble Supreme

court in the case of ccD, calattta vs Alnooi Tobacco Products [2004 (170) ELT 135(SC)

has stressed the need to discuss, how the facts of decision relied upon frt factual

situation of a given case and to exercise caution while applying the ratio of one case to

another. This has been reiterated by the Hon'ble Supreme court in its judgement in th-"*+rl!iriflrl'i9'ff{'1"r

case of Escorts Ltd,. vs ccE, Delhi [2ooafirc) ELT 113(SC)] wherein it has been observed

that one additional or different fact may make huge difference between conclusion in

two cases, a]ld so, disposal of cases by blindly placing relialce on a decision is not

proper. Again in the case of cc(Port), ctLennai vs Togota Kirloskar [20o7(2013) ELT46C)],

it has been observed by the Hon'ble Supreme Court that, the ratio of a decision has to

be understood in factual matrix involved therein and that the ratio of a decision has to

Page ?4 of 42



be culled from facts of given case, further, the decision is an authority for what it decides

and not what can be logically deduced there from'

2O.2O As regard proposal in the show cause notice for demand of differential Customs

Duty along with applicable interest, I frnd that the Noticee in their defense submission

has submitted that they had prior knowledge about the ineligibility of the benefit of Sr.

No.381 of Notihcation No.5O/2O 17-Customs dated 3o.06.2o17 (as amended) in respect

of the subject goods. Therefore, I frnd t]1at the noticee was fully aware about the facts

i:l.l3l}{,fi:rri i;,i lgat the ,Cell Ribbon. and'Bus Bar Ribbon' are different articles from Flat Copper wire'

and exemption benefit of Sr. No. 381 of Notification No.5O/2017-Cus dated 30.06.2017,

as amended, was not admissible to Ribbon', 'Cell Ribbon' and 'Bus Bar Ribbon'imported

by them. From the facts available on record and the deposition ofthe concerned persons

of the importer, the facts reveal that the noticee has knowingly and deliberately availed

the benelit of exemption Notihcation No. 5o/2017-Customs dated 30'06.2o17, as

amended on import of 'ceIl Ribbon' and 'Bus Bar Ribbon" in guise of "Flat Copper Wire

for using tl.e same in the manufacture of photo voltaic ribbon (tinned copper

interconnect) for furtherance in malufacturing of solar photovoltaic cell or module"' I,

I . r,. ,. . therefore, frnd a11d hold that the aJorementioned Duty is recoverable from M/s. waaree

Energies Limited under tl:e provisions of Section 28(4) of the customs Act, 7962.

2g,24 The importer has contended that when tl.e demand for duty is unsustainable

in law, the question of imposing interest does not arise. In this regard, I find that, as

elaborated in the preceding paraglaphs, I have already held that the duty in the present

case is recoverable from the importer under the provisions of Section 28(4) of the

customs Act, 1962. Further, Section 28AA of the customs Acr, 1962, provides that

where a person is liab1e to pay duty in accordance with the provisions of Section 28,

such person shall, in addition to the duty, be liable to pay interest at the applicable rate.

The said section mandates automatic payment of interest along with the duty confirmed

or determined under section 28. In light of the foregoing paras, I have already held that

tlre customs duty amounting to Rs. 3,79,13,2651- (Rupees Three crore, seventy Nine

. " Lakh, Thirteen Thousand, TWo Hundred and Sixty Five only) is recoverable under

Section 2B(4) of the Customs Act, 1962. Therefore, I hold that the differential customs

duty ofRs. g3g,13,2651- is to be demanded and recovered as determined under section

28(8)oftheCustomsAct,lg62,a.longwithapplicableinterest,asprovidedund'er
Section 28AA of the Customs Act, 1962.
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24. In the present case, M/s. Waaree Energies Limited has contended that

invocation of section 28(4) of the customs Acr, 1962, is not applicable on the grounds

that there was no suppression of facts or collusion on their part. It has been argued that

they did. not misdeclare the imported goods ald submitted all relevant documents at

the time of frling the Bill of Entry. Further, the HSN code of the imported goods was

correctly mentioned in Form IGCR- 1 on the common portal prior to obtaining clearance

for import. They claim that incorrect mention of the notifrcation number was due to aI



interpretational issue of law. Additiooally, they contended that the import of "cell

Ribbon and Bus Bar for Solar PV Module" was exempted under Notifrcation No.

25/1999-Cus dated 28.02.1999, and thus, no duty liability arose, rendering the

invocation of Section 28(4) improper. Upon examination of the facts, I note that the

importer had subscribed to a declaration as to the truthfulness of the contents of the

Bills of Entry in terms of Section 46$l of the Customs Act, 1962 in all their import

consignments. Further, consequent upon the amendments to Section 17 of the Customs

Act, 1962 vide Finance Act, 2O11, 'Self-Assessment' has been introduced in Customs.

Section 17 of the Customs Act, 1962 effective from 08.04.2011, which provides for self-

assessment of duty on imported goods by the importer by frling a Bill of Entry, in the

electronic form. Section 46 of the Customs Act, 1962 makes it mandatory for the

importer to make an entry for tJle imported goods by presenting a Bill of Entryi!:dlri' $a'jol':-

electronically to the proper officer. As per Regulation 4 of the Bill of Entry (Electronic

Integrated Declaration and Paperless Processing) Regulation, 2O18 (issued under

Section 157 read with Section 46 of the Customs Act, 19621, the Bill of Entry sha1l be

deemed to have been frled and self-assessment of duty completed when, after entry of

the electronic declaration in the Indian Customs Electronic Data Interchange System

either through ICEGATE or by way of data entry through the serrrice center, a Bill of

Entry number is generated by the Indian Customs Electronic Data Interchange System

for the siaid declaration. Thus, under the scheme of self-assessment, it is the importer

who has to doubly ensure that he declares correct description of the imported goods,

their correct classifrcation, the applicable rate of duty, va.lue, ald benefit of exemption

notification claimed, if any, in respect of the imported goods while presenting the Bill of

Entry. I note that with the introduction of self-assessment by amendrnent to Section 17,

w.e.f. 8rh April 2O11, it is added and enhaaced responsibility of the importer to declare

correct description, value, notification, etc. and to correctly determine and pay the duty

applicable in respect of the imported goods. Further, in the self-assessment regime, the

onus is on the importer to correctly mention the applicable notifrcations and pay

applicable duties. In the instant case, it is apparent that the importer was aware that

'Cell Ribbon,' and'Bus Bar Ribbon'are distinct from "Flat Copper Wire" intended for use

in the manufacture of photovoltaic ribbon (tinned copper interconnect) ald,

subsequently, in the manufacture of solar photovoltaic cells or modules. I note that the

benefrt of tJre exemption under Sr. No. 381 of Notifrcation No. 50/2017-cus dated

30.06,2017, as amended, was not available for the goods imported by the Noticee:L.1rti!*:'i*,"-'-i;:i'{]irr i1

Notwithstanding this, i find that the importer lmowingly and deliberately availed of the

benefrt of the said Notification, by misclassifying the goods in question as "Flat Copper

Wire for use in the manufacture of photovoltaic ribbon (tinned copper interconnect) and

further in the manufacture of solar photovoltaic cells or modules," with malafide

intention to evade payment of customs duty at the appropriate rate. This constitutes a

willful mis-declaration and suppression of facts with an intent to evade duty, thereby

justifying the invocation of the extended period of limitation under Section 28(4) of the

Customs Act, 1962. In view of the above, I frnd that the contentions raised by the

importer are devoid of merit, and the invocation of the extended period under Section
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28(4) is legally sustainable. consequently, I frnd that the ratio of the judicial precedents

relied upon by the Noticee are inapplicable to t1:e facts of the present case.

Whether the Eoods valued at Rs. 58 .41 79 .727l- 7m rted bv M/s. lVaaree

Enersies Limited are liable for conIiscation under Section 111 mI of the Customs

25, 1 The present Show cause Notice also proposes for the confiscation of the imported

goods valued at Rs. 58,41,79,727/- under the provisions of Secdons 111(m) of the

Customs Act, 7962.

The penaltg directed against the importer under Section 112 and the fine
pagable under Section 725 operate in truo different fields' The fine under
Section 125 is in lieu of conftscation of the goods. The pagment of fine

fottouted up bg pagment of duty and other charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting

confiscated. Bg subjecting the goods to paAment of duty and other

chorges, the improper and irregular importotion is sought to be
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.i'' '-:l.r:r'' ': 25.:2 As discussed in paras supra, the noticee has imported the impugned goods by

wrongly availing the benefrt of Sr. No. 381 of Notifrcation No.SO/2O 17-Customs dated

3O.O6.2OL7 as amended (by payrng NIL BCD) instead of paying customs Duty at the

rate of 5%o BCD and 10% SWS and by way of adopting this modus in respect of impugned

goods, they had got cleared goods valued at Rs. 58,41,79,727 / - from ICD Trrmb and

other ports without paying Customs Duty at applicable rate. Thus M/s. Waaree Energies

Limited has deliberately a-nd knowingly indulged in suppression of facts in respect of

their imported goods and has wilfully and wrongly availed the benefrt of specifrc entries

of the aforementioned Notifrcations which was not available to them, witl. an intent to

evade pa5zment of Customs Duty. Section 111 (m) of the Customs Act, 1962 provides for

confiscation of any imported goods which do not correspond in respect of va.lue or in

a1y other particular with the entry made under this Act. In this case, the importer has

resorted to wrong availment of beneht of the specific entry of the Notification as

mentioned above in the Bills of Entry filed by them with al intention to avoid Customs

' Duty liability that would have otherwise accrued to them. Thus, provisions of Section

111(m) of the Customs Act, 1962 would come into picture. I thus frnd that wilful and

wrong availment of the benefit of the specific entry ofthe aforementioned Notifrcation by

M/s. Waaree Energies Limited has rendered the impugned goods liable for confiscation

under Sections 111(m) of the Customs Act, 1962. I, therefore, hold the goods valued at

Rs. 58,41,79,727 l- lRupees Fifty Eight Crore, Forty One Lakh, Seventy Nine

Thousand, Sevea Hundred and Twenty Seven only) liable to confiscation under the

provisions of Sections 1 1 1(m) ibid. Further, the aforementioned goods are not physically

.,"j:-i, r,. :.: , available for confrscation, and in such cases, redemption fine is imposable in light of

the judgment in the case of M/s. Visteon Automotive Systems India Ltd. rePorted

at 2O18 (OO9) GSTL 0142 (Mad) wherein the Hon'ble High Court of Madras has

otrserved as under:



regularised, uhereas, bg subjecting the goods to pqAment of fine under
sub-section (1) of Section 125, the goods are saued from gettirtg

canfiscated. Hence, the auailabilitu of the qoods is not necessaru for
u.tords o Section 125LMDos ina the redemotion fine. The o f

"Wheneuer con fi cation of anu aoods is authoised bu this A ", binqsS

out the point clearlu. The r to impose redemotion fine spr[nas from
the authois ation o f confiscation o f ooods orouided for under Section 1 1 1

of the Act. When once pou)er o f authois ation for confiscation o f qoods

aets traced to the said Section 111of the Act. ue are of the opinion that
the phu sical au ailobili tu of ooods is nol so much releuant, The redemption

fi.ne is in fact to auoid such consequences flouing from Section 1 11 onlg -

Hence, the paAment of redemption fine saues the goods from gettmg

confiscated. Hence, their phusical auailabiLitu does not haue antl
siqnificance for imposition of redemotion fi under Section 125 of the

Act. We accordinglg ansuLer question No. (iii).

25.3 Hon'ble High Court of Guj arat by relying on this judgment, in the case of

Synergy Fertichem Ltd. Vs. Union of Indla, reported in 2O2O (331 G.S.T'L' 513

(GuJ.l, has held interalia as undet:-

aa

774, ...... In the aforesoid contert, ue moA refer to and relg upon o decision of the

Madras High court in the case of M/s. visteon Automotiue sgstems u. The customs,

Excise & seruice Tox. Appeltate Tibunal, c.M.A. No. 2857 of 2011, decided on 1lth
August, 2017 [2-9J-8J.9)SSJJ.-]-12 (Mad.)1, uherein the follouing has been obserued in

Para-23;

"23. The penattA directed against the importer under Section 112 and

the fine pogable under Section 725 operate in tttto different fields' TLre fine
und.er Section 125 is in lieu of confiscation of the goods. The pagment of fine
foltoued up bg pagment of dutg and other clrarges leuiable, os per sub-section

(2) of Sec'tion 125, fetches relief for the goods from getting confiscated' Bg

sibjecting the goods to pagment of dutg and other charges, the improper and'

irregulor importation is sought to be regulari-sed, uhereas, bg subjecting th'e

goods to pagment of fine under sub-section (1) of Section 125, the goods are

saued from getting confiscated. Hence, the auailabilitg of the goods is not

necessary for imposing the redemption fine. The opening uords of Section 125,
,,Wheneuer anfiscation of ang goods i-s authorised bg this Act....", bings out .,,.j,rttr,*iii* yi}*i.l,rc1n;irr

the point ctearlg. The poller to impose redemption fine spings from the

authorlsation of confiscation of goods prouid.ed for under section 1 1 1 of the Act.

when onc.e potaer of authorisation for confiscation of goods gets traced to the

said section 1 1 1 of the Act, rae are of the opinion that the phgsical auailabilitg

of goods is not so much releuant. The redemption fine i.s in fact to auoid such

consequences florting from Section 1 1 1 onlg. Hence, the pagment of redemption

fine saues the goods from gettirLg confiscated. Hence, their phgsical auailabilitg

d.oes not haue ang significance for imposition of redemption fine under section

125 of the Act. We accordinglg ansttter Etestion No. (iii)-"

175. We would. like to Joltoto the dtcturn as lqid doun bg the Mddra's High ,.. .. -., .-

Court in Para-2!, reterred to aboue.D

25,4 The Importer, M/s. Waaree Energies Limited, has contended that the impugned

goods are not liable for confrscation under Section 1 1 1(m) of the Customs Act, 1962, on
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the grounds that they had correctly declared the description of the goods and the

corresponding HSN code in Form IGCR-I as well as in the Bilt of Entry. The Importer

further contended that the incorrect notifrcation number mentioned in the BiIl of Entry

was merely a procedural lapse, ald that the imported goods were exempt from duty.

The Importer has also relied on a judicial decision to support their contention. In this

.,.,:.*:-,.;.i,;,,t r.*:,;;.I.9gard, I frnd that as discussed in the preceding paragraphs, it is clear that the importer

was fully aware that they were not eligible to avail the benefit of Customs Notification

No. 50/2O17-Cus dated 30.06.2077, as amended (Sr. No. 381). Despite this, they

willful1y availed the ful1 exemption from Basic Customs Duty (BCD) by importing "Cell

Ribbon,, and "Bus Bar Ribbon" und.er the guise of "Flat copper wire". Furthermore, it is

pertinent to note that the misuse of tle said Notilication would not have come to light

had the departmental officers not initiated an investigation into the matter. M/s. Waaree

Energies Limited suppressed material facts by mis-declaring that the imported "Cell

Ribbon,, and ,'Bus Bar Ribbon" were exempt from customs duty, which clearly

i .4: i :i"r i . ... establishes mens rea on the part of the Importer to evade paJrment of Customs Duty As

elaborated earlier, Section 111(m) of the Customs Act, L962, is applicable in this case,

as M/ s. Waaree Energies Limited wrongfully availed the benefrt of Sr' No. 38 1 of

Notihcation No. 50/2017-Cus dated 30.06.2017, as amended, which was not available

to them, w.ith intent to evade the customs duty otherrvise payable. In view of the

foregoing, I frnd that the contentions raised by M/s. Waaree Energies Limited are devoid

of legal merit, a1d the judicial precedent relied upon by them is not applicable to ttre

facts and circumstances of the present case.

26. Whether M/s. Waaree EnerEies Limited is llable forpenaltv under Section

The show cause Notice proposes penalty under the provisions of Section 114A of

the Customs Act, 1962 on t}le noticee. The Penalty under Section ll4A can be imposed

only if the Duty demalded under section 28 ibid by alleging wilful mis-statement or

suppression of facts etc. is confrrmed/determined under Section 28(4) of the Customs Act,

1962. As discussed in the foregoing paras, M/s. Waaree Energies Limited has deliberately

arrd knowingly indulged in suppression of facts in respect of their irnported product and

has wilfully and wrongly availed the benefit of specific entry of Notihcation No.50/2O17-

customs dated 3o.o6.2o17 (Sr.No.381 of said Notifrcation) as amended (by paying NIL

BCD) which was not available to them with an intention to avoid the Customs Duty liability

that would have otherwise accrued to them. I have already held that ttre differential

customs Duty ofRs. 3,79,13,265l- (Rupees Three crore, seventy Nine Lakh, Thirteen

Thousand, Two Hundred and sixty Five only) is to be demanded and recovered from

M/s. Waaree Energies Limited under the provisions of section 28(4) of the customs Act,

1962. As the provision of imposition of penalty under Section 114A ibid is direcfly linked

to section 28(4) ibid, I frnd that penalty under section 114A of the customs Act, 1962 is

to be imposed upon M/s. Waaree Energies Limited.

114A ofthe Customs Act. 1962 ?
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27. qlhether M/s. Waaree Ene es Limited is liable for penalty under Sectign

112 of the Customs Act 19622

I frnd that frfth proviso to Section 1 14A stipulates that "where any penalty has been

levied under this section, no penalty shall be levied under Section 112 or Section 114."

Thus, I am inclined to hold that the penalty under Section 114A ibid has already been

imposed upon the noticee, simultaneously the penalty under Section 112 of the customs

Act, 1962, is not imposable in terms of the frfth proviso to Section 774A ibid tn the instalt

case. Hence, I refrain from imposing penalty on the importer under Section 112 of the

Customs Act, 1962.

28.1 The Show Cause Notice also proposes Penalty under Section 1 14AA of the Customs&i$$iir'rit#la+Ir!

Act, 1962 on M/s. Waaree Energies Limited. The importer contended that section 114AA

is not applicable on the importer because the importer had no intention to hide the facts

or to evade the payrrent of custom duty. They further contended that the penalty under

section 114AA ibid can be invoked only when the person knowingly or intentionally

makes aly declaration which is false or incorrect. As discussed in the foregoing paras,

it is evident that despite knowing the actual facts ofthe imported goods, the noticee had

knowingly and intentionally made, signed or used the declaration, statements and/or

documents and presented them to the Customs Authorities which were found incorrect

in as much as the exemption notification was not available to the imported goods.

Therefore, contention ofthe noticee does not hold water and I reject the same. I therefore

find and hold that for this act on the part of M/s. waaree Energies Limited, they are

liable for penalty in terms of the provisions of Section I l4AA of the Customs Act, 7962.

28.2 Further, I rely on the decision of Principal Bench, New Delhi in case of Principal

commissioner of customs, New Delhi (import) vs. Global Technologies & Research

l2o23l4 Centax 123 (Tri. Delhi) wherein it has been held that "Since the importer had

made false declaration^s in the Bilt of Entry, penaltg tuas also correctlg imposed under

Section 1 14AA bg the oiginal authoitg".

29.

:ORDER:

a| I deny the benefrt of Customs Notification No.50/2o17-Cus dated 30'06'2077

as amended (S1. No. 381) as claimed by them for exemption from pa5"rnent oI

Basic Customs Duty;

b) I confirm the Differential Duty amounting to Rs. 3,79,L3,2651- (RuPees

Three Crore, Seventy Nine Lakh, Thlrteen Thousand, 1\ro Hundred and
Sl:rty Five Only), as discussed above in foregoing paras for wrong availment
of exemption notilication no.50/2O17-Cus dated 30.06.2017 (Sr. No. 381) as
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114AA ofthe Customs Act. 1962?

In view of my frndings in paras supra, I pass the following order:



detailed in Annexure-A to the Notice with respect to the impugned gc'ods

imported through various ports and ICD and order recovery of the same from'
M/s. Wiraree Energies Limited, 602, Western Edge-I, Off Western Express

Highway, Borivali (East), Mumb a:- 400066 under SecLion 28(4) of the

Customs Act, 1962.

c) I order to recover the interest on tJle aforesaid demald of Duty confrrmed at

29 (b) above as applicable in terms of Section 28AA of the Customs Act, 1962;

d) I hold the goods imported during the period under consideration valued at Rs'

58,41,79,727 / - (Rupees Fifty Eight Crore' Forty One Lakh, Seventy Nlne

Thousand, Seven Hundred and Twenty Sevea Only) liable to confiscation
under the provisions of Section 111(m) of the Customs Act, 1962. However,

as the goods are not physically available for confiscation, I impose redemption
fine of Rs. 3,OO,OO,OO0/- (Rupees Three Crore only) in lieu of confiscation
under Section 125 of the Customs Act, 1962;

e) I impose a penalty of Rs.3,79,L3,2651- (Rupees Three Crore, Seventy Nine

Lakh, Thirteen Thousand, Two Hundred and Sixty Five Only) on M/s.
Waaree Energies Limited plus penalty equal to the appiicable interest under
Section 28AA of the Customs Act, 7962 payable on the Duty demanded and

confirmed at 29 (b) above under Section 1 14A of the Customs Act, 1962'

However, in view of the first and second proviso to Section 114A of the
Customs Act, 7962, if the amount of Customs Duty confrrmed and interest

thereon is paid within a period of thirty days from the date of the

communication of this Order, the penalty shall be twenty five percent of the

Duty, subject to the condition that the amount of such reduced penalty is also

paid within the said period of thirty days;

ff I refrain from imposing aly penalty on M/s. Waaree Energies Limitbd under
Section 112 of the Customs Act, 1962;

3O. This order is issued. without prejudice to aI1y other action that may be taken under
the provisions of the customs Act, 1962 and rules/regulations framed thereunder or

any other law for the time being in force in the Republic of India.

31. The Show Cause Notice VIII/ 1O-2a lComrnr.lO&'A/ 2022-23 dated 04.Ol-2024 is

disposed off in above terms.

\,o
19

aa.'
.\\'

(Shlv Kumar Sharma|
Principal Commissioner,
Customs, Ahmedabad

DtN -2024 L L 7 TMNOOOOOODBOO

F.No. VIII/ l0-28l Commr/O&A I 2022-23 Date: 22.71.2024
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g) I impose a penalty of Rs 5,00,00O/- (Rs Five Lath only) on M/s. Waaree

Energies Limited under Section 114AA of the Customs Act, 1962.

To
M/s, Waaree Eaergies Limited,
6O2, Western Edge-I, OIf Western hpress Highway,
Borivali (East!, Mumbai- 400066



CoDv to:

(1) The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.

(2) The Additional Director General, DRI, Ahmedab ad' ZotaT Unit.
(3) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.

(4) The Deputy Commissioner of Customs, ICD Tumb, Nhava Sheva & Sahar ACC

(5) The Superintendent of customs (systems) in PDF format for uploading on the

website of Customs Commissionerate, Ahmedabad.
File.
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