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Passed by :- Shiv Kumar Sharma, Principal Commissioner
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Order-In-Original No: AHM-CUSTM-000-PR.COMMR-56-2024-25 dtd. 22.11.2024 in
the case of M/s. Waaree Energies Limited, 602, Western Edge-1, Off Western Express
Highway, Borivali (East), Mumbai, 400066.
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1. This copy is granted free of charge for private use of the person(s) to whom it is sent.
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2. Any person deeming himself aggrieved by this Order may appeal against this Order
to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be
addressed to the Assistant Registrar, Customs, Excise and Service Tax Appellate
Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge, Girdhar Nagar,
Asarwa, Ahmedabad - 380004.

3. Iad ol Y ¥ U3 F e 3 o Tfenl SHR i e (i) fawmad, 1982 &
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Page 1 of 42



Wl (37 ¥ HH ¥ ®H TE ufd g g aifey) | e ¥ wwiftd Wi qwEw AR
vl # 3fda fee o afew)

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-rule {2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall be
filed in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be certified copy). All supporting
documents of the appeal should be forwarded in quadruplicate.

4. 3t Forgd qui &1 R wd odig & emuR WRE §, IR ufadl § afEd ot St qu
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4. The Appeal including the statement of facts and the grounds of appeal shall be filedswmsammtsans s -
in quadruplicate and shall be accompanied by an equal number of copies of the order
appealed against (one of which at least shall be a certified copy.) {
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5. The form of appeal shall be in English or Hindi and should be set forth concisely and
under distinct heads of the grounds of appeals without any argument or narrative
and such grounds should be numbered consecutively.
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6. The prescribed fee under the provisions of Section 129A of the Customs Act,1962
shall be paid through a crossed demand draft, in favour of the Assistant Registrar of
the Bench of the Tribunal, of a branch of any Nationalized Bank located at the place
where the Bench is situated and the demand draft shall be attached to the form of
appeal.

&
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7. An appeal against this order shall lie before the Tribunal on payment of 7.5% of the
duty demanded where duty or duty and penalty are in dispute, or penalty, where e
penalty alone is in dispute”. R B e

8. WUy Peb AT, 1870 F ofavfa Fuifa b sgem @ féy U emem ! uid W
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8. The copy of this order attached therein should bear an appropriate court fee stamp o
as prescribed under the Court Fees Act, 1870.

Sub: Show Cause Notice No. VIII/10-28/Commr. /O&A/ 2022-23 dated 04.01.2024

issued by the Principal Commissioner of Customs, Ahmedabad to M/s. Waaree Energies

Limited, 602, Western Edge-I, Off Western Express Highway, Borivali (East), Mumbai,::. ... g
400066.
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BRIEF FACTS OF THE CASE.

M/s. Waaree Energies Limited, 602, Western Edge-I, Off Western Express
Highway, Borivali (East), Mumbai- 400 066, (herein after referred to as “the Importer”
or “the Noticee” for the sake of brevity), were importing “Cell Ribbon” & “Bus bar”, falling
under Customs Tariff Heading No.74081990 of the Customs Tariff Act, 1975, and

_availing exemption of (Basic Customs Duty} as per Notification No. 50/2017-Cus dated

SETIE G

30.06.2017, as amended (Sr.No.381).

2. On the basis of intelligence, an investigation was initiated by the Directorate of
Revenue Intelligence against M/s Waaree Energies Limited, who were importing “Cell
Ribbon” & “Bus bar”, falling under Customs Tariff Heading No.74081990 of the first
Schedule to the Customs Tariff Act, 1975, and wrongly availing exemption of BCD as
per Notification No.50/2017-Cus dated 30.06.2017, as amended (Sr.No.381) in the
guise of “Flat Copper wire”. The Importer followed the procedure prescribed under
Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017.

3. An enquiry was initiated under Summons proceeding and Summon dated
12.04.2022 (CBIC-DIN-202204DDZ10000914319) was issued to the importer. A letter
F.No. DRI/AZU/SRU/B/INV-07(INT-07)/2022 dated 12.04.2022 was issued to the
Deputy Commissioner of Customs, EPC-07 Daman to call for the copies of applications
for import of “Cell Ribbon & Bus Bar for solar PV Module” filed by the Importer. The
Deputy Commissioner of Customs, EPC-07, Daman vide letter F.No VIII/48-20 /Cus-
EPC-07/DMN/Waaree Energies/Inv/22-23 dated 10.05.2022 forwarded the copies of
42 applications filed by the importer and Annexures issued to them.

4, The importer vide letter dated 19.04.2022 submitted files bearing page No. 1to
693 containing the:-

i. details of imported goods under Customs Tariff Heading 74 for the period from
January, 2020 to March, 2022;
ii. copies of BE, BL, Commercial invoices, Packing list, Duty payment receipt;
iii.  Copies of application of Annexure certificate and copy of approved Annexure
Certificate.

5. Investigation in respect of past consignments imported by the Importer:

On scrutiny of the documents submitted by the Importer vide letter dated
'19.04.2022 and the documents submitted by the Deputy Commissioner of Customs,
EPC-07, Daman vide letter F.No.VIII/48-20/Cus-EPC-07/DMN/Waaree Energies/
Inv/22-23 dated 10.05.2022, it appeared that the Importer had imported various sizes
of “Cell Ribbon” and “Bus Bar” for manufacturing of ‘Solar Photo Voltaic Module’ (PV
Module) at their various manufacturing plants situated in and around Valsad district.
The Importer had filed application under Customs (Import of Goods at Concessional
Rate of Duty) Rules, 2017, and in response, the Assistant/Deputy Commissioner of
Customs, EPC-07, Daman issued relevant Certificate to import the said goods in terms
of Sr. No. 381 of Notification No.50/2017-Cus dated 30.06.2017, as amended. The
Importer wrongly availed the benefit of Notification No. 50/20 17-Cus dated 30.06.2017,
as amended, on import of “Cell Ribbon” & “Bus Bar” during 01.04.2020 to 12.04.2022
and short paid the Customs dutics of Rs. 3,79,13,265/- (details as per Annexure-A
attached to this Show Cause Notice) at ICD Tumb, Nhava Seva sea port & Sahar ACC
summarized as below:

SUMMARY OF ANNEXURE-A

s1 i No. of Assessable Differential
Nc; Port of Import consigl'lmen - value of goods | duty payable
| (Rs.) (Rs.)
|1 ICD Tumb (INSAJ6) 36 52,43,69,879 3,40,31,606
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2 |JNCH Nhava Sheva 7 1 i
5,87,55,591 IS 2:807
(INNSAL) D BT55 et
3 ACC Sahar (INBOM4) 2) 10,54,257 | 6,842
TOTAL . 45 58,41,79,727 | 3,79,13,265
6. Statements recorded under Section 108 of the Customs Act, 1962:-

6.1 Statement of Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of M/s
Waaree Energies Limited was recorded on 19.04.2022 under Section 108 of Customs
Act, 1962 wherein he interlia stated that:

» Shri Hitesh C. Doshi was Managing Director in the said Company; other Directors
were Shri Viren C. Doshi (looking after EPC project work), Shri Hitesh Mehta
(looking after finance work), Shri Rajendra Malla, Smt. Richa Goyal & others; that
he reported to Shri Jignesh Rathod, Vice President; that all the directors were
sitting at Regd. Office of Waarece Energies Limited situated at 602, Western Edge-
I Off. Western Express Highway, Borivali (East), Mumbai, Maharashtra-400066.

» His work was mainly focused on documentation of all the import-export of thgﬂw:aﬁs;{,; i

Company viz preparation & filing of Bill of Entry for import, Invoices & Shipping
bills for export, Logistics, Export Container booking etc. but he was sitting at
Surat SEZ Unit of Waaree Energies Limited.

» They used to import “Cell Ribbon & Bus Bar for Solar PV Module” from Tai Cang
JuRen PV Material Co. Ltd., China; that earlier they had availed benefit of
Notification No.24/2005-Cus (Sr. No0.39) dated 01.03.2005, as amended. But
once the Notification No. 24/2005-Cus was amended vide Notification No.
06 /2020-Cus dated 02.02.2020 and goods falling under Chapter 74 of Customs
Tariff were removed from the said Notification, they started availing benefit of
exemption under Notification No. 50/2017-Cus dated 30.06.2017.

» On being asked regarding final authority for taking decision in respect of
availment of any exemption Notification, he stated that generally he informed Shni
Jignesh Rathod about the same and afterwards discussed the same with Shri
Hitesh Mehta, Director, verbally, and they opted for exemption Notification No.
50/2017-Cus dated 30.06.2017.

> Both Cell Ribbon and Bus Bar used in photovoltaic cells were tinned coated
copper interconnect but vary in usage & sizes. Bus Bars were thicker than Cell
Ribbons in size. Cell Ribbon was used in connecting internal cells in a solar
module while Bus Bar was used for output in a solar module.

» On being shown print out of Sr. No.381 of Notification No. 50/2017-Cus dated
30.06.2017, and on perusal of the said Sr. No. of the said Notification, he found
that as per Sr. No. 381 of Notification 50/2017-Cus dated 30.06.2017, exemption
was available to “Flat Copper wire for use in the manufacture of photo voltaic
ribbon (tinned copper interconnect} for manufacturer of solar photovoltaic cell or
modules”.

» They imported “Cell Ribbon & Bus Bar for Solar PV Module” i.e. “Tinned Copper
Interconnect’ (an intermediate product as per Sr.No.381 of said Notification)
instead of “Flat copper wire”, from their supplier M/s Tai CangJuren
International Trade Co., Ltd, China; that on perusal of the above said
Notification, it was clear that benefit of said Notification was not available to their
imported goods, and they had wrongly availed the benefit of Notification No.
50/2017-Cus dated 30.06.2017, as amended.

» When application for IGCR {Import of Goods at Concessional Rate of Duty) was
mandatorily made online from 01.03.2022, he started to study about the benefits
of exemption Notification, which were availed by them; and in April-2022, he
came to know that they could also avail benefit of exemption under Notification
No0.25/1999-Cus dated 28.02.1999, as amended, and they started planning to
import said goods under the said Notification.
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6.2

Statement of Shri Hitesh Pranjivan Mehta, Director-Finance, M/s. Waaree

Energies Limited, Plot No. 231-236, Surat Special Economic Zone, Sachin, Surat was
recorded on 23.05.2022 under Section 108 of the Customs Act, 1962 wherein he interlia
stated that:

>

7

He worked as Head (Accounts & Finance) in M/s. Waaree Instruments Ltd. (Now
known as M/s. Waaree Energies Limited) since 2011 and working as Director-
Finance in M/s. Waaree Energies Limited; that his official email ID 1is
hiteshmehta@waaree.com, and his personal email id is
hitesh_hmO0O07@hotmail.com.

M/s. Waaree Energies Limited was engaged in the manufacturing/assembling of
solar panel; that majority of their input material such as Solar Cell, Aluminium
Frame, Solar Glass, Junction Box, Ethylene Vinyl Acetate (EVA) Sheet, Back
Sheet, Copper Ribbon and Copper Bus Bar (Tinned coated interconnect) etc, were
procured on import; and that he looked after finance matter of M/s. Waaree
Energies Limited.

Apart from him, Shri Hitesh C. Doshi and Shri Viren C. Doshi were the other
Directors. There were four independent Directors in the firm, whose names were
Shri Rajendra Matla, Smt. Richa Goyal, Shri Sujit Verma & Shri J ayesh Shah.
On perusing the statement dated 19.04.2022 of Shri Abhishek Sureshbhai
Rathod, AGM-Commercial of M/s. Waaree Energies Limited, he stated that the
content mentioned therein were true and correct.

On being asked, he stated that generally they used to import “Cell Ribbon & Bus
Bar for Solar PV Module”; that both Cell Ribbon and Bus Bar used to connect
photovoltaic cells, were tinned coated copper interconnect, but vary in usage &
sizes; that Bus Bars were thicker than Cell Ribbons in size; that Cell Ribbon was
used in connecting internal cells in a Solar module while Bus Bar was used for
output in a Solar module; and that earlier they were availing the benefit of
Notification No.24 /2005-Cus (Sr. No.39) dated 01.03.2005 as amended. But,once
the Notification No.24/2005-Cus was amended vide Notification No. 06/ 2020-
Cus dated 02.02.2020 and goods falling under Chapter 74 of the Customs Tariff
were removed from said Notification, they started to avail the benefit of exemption
under Notification No. 50/2017-Cus (S. No. 381) dated 30.06.2017. ‘

They imported “Cell Ribbon & Bus Bar for Solar PV Module” i.e. ‘Tinned Copper
Interconnect’ (an intermediate product as per Sr.No.381 of said Notification)
instead of “Flat copper wire” but, it was clear that benefit of the said Notification
was not available to their imported goods, and they had wrongly availed the
benefit of Notification No.50/2017-Cus dated 30.06.2017, as amended.

On being asked regarding final authority for taking decision in respect of
availment of any exemption Notification, he stated that generally whenever any
major changes happen in the exemption Notification, or if there was any kind of
Duty changes or any such financial/technical issue occur, Shri Abhishek
Sureshbhai Rathod used to inform his reporting Manager i.e. Shri Jignesh
Rathod about the same, and discussed the same with him, and they used to take
the decision on major issues. However, in the present case, as per his knowledge,
since there was only change in the Notification of exemption from Notification
No.24/2005-Cus (Sr.No.39) dated 01.03.2005 to Notification No. 50/2017-Cus
dated 30.06.2017, and no Customs Duty liability involved, Shri Abhishek
Sureshbhai Rathod took the decision for opting the exemption Notification No.
50/2017-Cus dated 30.06.2017; and that he came to know about the issue that
the said exemption benefit under Notification No.50/2017 was not available for
the product “Tinned coated interconnect”, when DRI initiated the investigation.
He further stated that the exemption Notification No.25/1999-Cus dated
28.02.1999 was applicable to them.

On being asked, he stated that at that time, they were importing the goods in
question under exemption benefit of Notification No.25/1999-Cus dated
28.02.1999.
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» On being asked regarding the payment of Customs Duty, he stated that as stated
above, unintentionally they have availed the exemption benefit of exemption
Notification No. 50/2017-Cus dated 30.06.2017 but their imported product was
exempted under exemption Notification No. 25/1999-Cus dated 28.02.1999. As
there was no malafide intention, he had to discuss the issue in the meeting of
their Board of Directors and they would take the decision of payment of Customs
Duty.

» After perusing the undertaking endorsed under Annexure-III (Application under
the Custom- Import of Goods at Concessional Rate of Duty) submitted by them
to Customs authorities, he stated that he had perused the said Annexure-III, that
they had given undertaking at the time of application for payment of differential
Duty in case of non-compliance; and that he would discuss the issue with board
of Directors and inform accordingly within a week.

P Sy L e e e

7. OUTCOME OF INVESTIGATION:

7.1 The Importer was engaged in the manufacturing /assembling of solar panel and
import input materials for the same. It appeared that the Importer had submitted
application under Rule 4 of the Customs (Import of Goods at Concessional Rate of Duty)
Rules, 2017 before the jurisdictional Deputy Commissioner of Customs (EPC) for import
of inputs/parts/accessories/Raw materials at concessional rate of Duty under above
mentioned rule. The importer had submitted Bond with surety before jurisdictional
Assistant /Deputy Commissioner of Customs, (EPC). The necessary debit entries had
made in the relevant Bond register from time to time by the EPC formation. The
Assistant Commissioner /Deputy Commissioner of Customs, EPC issued a letter
(Annexure) addressed to the Assistant/Deputy Commissioner of Customs at port of ™
import having details of goods to be imported. On the basis of Annexure, the goods were
assessed and cleared from the port of import. In the instant case, the importer had
imported PV Cell Ribbon & Bus Bar Ribbon from various ports and cleared the same
against the Annexure issued by the jurisdictional Assistant Commissioner /Deputy
Commissioner of Customs, EPC under the provisions of Customs (Import of Goods at
Concessional Rate of Duty) Rules, 2017.

L T T

7.2  On scrutiny of documents submitted by the Importer vide letter dated 19.04.2022
as well as documents received from the Deputy Commissioner of Customs, EPC-07,
Daman vide letter F.No VIII/48-20/Cus-EPC-07/DMN/Waaree Energies/Inv/22-23
dated 10.05.2022, it appears that prior to the amendment vide Notification No.
06/2020-Cus dated 02.02.2020, the Importer had availed the benefit of Notification No.
24 /2005-Customs dated 01.03.2005 against import of their raw material i.e. PV Cell
Ribbon & Bus Bar under Customs Tariff Heading No.74081990. On a sample basis,
documents relating to import of goods under Bill of Entry No. 6524075 dated
18.01.2020 is discussed below,

7.3 The importer had filed application vide Annexure Form No0.248/19-20 dated
04.01.2020 under the provisions of the Customs {(Import of Goods at Concessional Rate .z qmunsis.
of Duty} Rules, 2017 before the Deputy Commissioner of Customs, EPC-7 Daman for
import of raw material viz. Cell Ribbon & Bus Bar Ribbon under Notification
No0.24/2005-Custom dated 01.03.2005 (SLNo. 39). The Deputy Commissioner of
Customs, EPC-7 Nani Daman issued Annexure No. 554/2019/EPC-07 (F.No. VIII[/48-
14 /Waaree/Bond/Cus-EPC-07/19-20) dated 06.01.2020 addressed to the Assistant
Commissioner of Customs, ICD Tumb and the importer had cleared the said goods
against said Annexure vide Bill of Entry No. 6524075 dated 18.01.2020. Scanned
images of Annexure Form No.248/19-20 dated 04.01.2020 submitted by the importer
for import of Cell Ribbon & Bus Bar under Customs Tariff Heading No.74081990
availing benefit under Notification No.24/2005-Custom dated 01.03.2005 (Sr.No. 39,
and relevant Commercial invoice No. JRIT20191214001 dated 14.12.2019 issued by Tai
Cang JuRen International Trade Co. Ltd, Tai Cang, China are reproduced as below:
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT20191214001 DATED
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SCAN IMAGE OF ANNEXURE FORM NO.248/19-20 DATED 04.01.2020

| B

OrTe with the Sun

ANNEXURE FORM NO 248/19-20 Clate; 34-01-2020

To

The Dy. Cammissioner of Customs {EPC-7)

Office of The Asst. /Dy, Cammissioner of Customs.
Custom House, Near Manr Daman Jetty,
wWaniyawad, Nanl Daman 396210

Subject: information under Rule 4 of Customs [ImMmport of Gaods at Concessional Rate of Duty)
Rules 2017 abour intent 1o avall benefit of exemnption notifications

e ?r. Wa are registered with your Division as Manufacture of Solar Power Genersting Systerms Solar
Photovoltaic module / Solar Penel under falling under Chapter §341
=N We want to impart imrputs / Parts £ Aceessories/ Raw Material at Concessional rate of duty under above
mentioned rule, hence the requirad Informartion (s ghven here belaw:
[ Name & Aodress of Manufacturer and | WAMAEE ENERGIES LIMITED e i |
Importer SURVEY NC.38/1, TUMB VILLAGE. |

TALUKA UMBERGAON, DIST. vALSAL,
GUIARAT-IFEL50 |

3 i Coods produced io his factory /7 chapter | Solar Photowoltalc Modu e Chapter B5a1
Heading
W 1EC Code No QA0TOATZIOE a5 T =
£ w.  GST Registration Nos ZAAARCAADADI T2 Pt
v, import Invoice Mo and Date CIRIT20191 214001 datea 14-12-2019 £ iz _s
wi. Name and Address of Foregn Supplier TAICANG JUREN PV MATERIAL CO., LTD i
FUCUAC INDUSTRIAL PARK,NAN HUAN WEST ROAD. ’ .
TAICANG PORT,DEVELOPMENT ZONE, TAICANG S e e
=~ CITY JFANGRLLCHINA o LR T e R |
wii Natification Noo Under which FAS 00

cencessianal rata applicable.

il Detail of Port of ymport = Seccified Officer of Custorma/The Aspstant/Deput
M'E'-:-:-;f"i r of Custems,
CD Tu T Tacoriris §tel
Umbergaon i
VWAAREE Energies Ltd. Page 1 of 2

Works :
Survey Mo 3B /1 . Tumb Villege, Tumb . Umbergeon | Valind, Guyarst — 394 150 INCHA
Ematl | wasneeSwaares . cWn e Websie | A v B res com

; =¥

. Getal of LuT/Bond given to Customs | Re.37.00,00,000.00
NGO VII/48- 14 WAAREE/BOND/CUS ERPC- \

One wlth. thre Sun

Departmem
07/DAMAN/19-Z0 DID.10.04 2019 (BOND ENTAY
™ BT 10 04.2019)
= The nature and deschption of the 0.2570 9mm Call Ribbon & O A=hmm Busbar RIBDoN

wnported Goods Used In the

manufacture of such good snd HS Code haprer Head Na: 74081590

k. CQuantity of Goons to be Imported i

oy |

WA Calculation Sheet of duty saved Rs. 4,07, 540608 |

And Pending Amount in Bond Ri. 20.64,72.917.52 |

] Rs. 10.58,74.971.46 |

A. This ietter of Information hes been submitted in duplicates with your oMice and ofa 38t is tubhmitted to
the AC/OC of Cuslovns of Port of IMporration. You are requested (o forward one copy of latier cof
iniirnation ta the AC/DC of Customs Port of Importation. So that we can claim ke concassionat rate of

duty while filng Bl of Frtry urnder Secon 46 aof the Custarm Act 1962

Thanking You
Yours Foithfultly
Limited

R, Weaaree Enemgh

onzed Signatory

Couy ta: 1) The Specified Officar of Custams/The Assistant/Depury Comenissionar of Customs,
CD Tumb, Mavkar Terminals Lid, Umbergacn.

Enclosure: 2] Calculation Shaeat
3} INvaice and Packing LIst 7 - T
4) TN of Lading
WAAREE Energies Ltd. e
N rrkE -
Survesy Mo 38 /1 . Tumb vilage. Tumb . Umborngaon |, Valsad, Garjarst — ATE | 0. HNaDLA
Ermail ; e aree@wAAlS€ COIT o V/SDSIO & whrierns, vt i S |
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8. The Notification No. 24/2005-Custom dated 01.03.2005 (Sr.No.39) was amended
vide Notification No. 06/2020-Cus dated 02.02.2020, wherein against S.No.39 for the
entry in column (2), the entry “Any chapter except Chapter 74” was substituted, which
made the import product ineligible to avail the said benefit. It appears that after the
amendment to the Notification No. 24 /2005-Custom dated 01.03.2005 (Sr.No. 39), the
importer intended to avail the benefit of Sr.No.381 of Notification No.50 /2017-Cus dated
30.06.2017 for the import of Cell Ribbon & Bus Bar under Customs Tariff Heading
No.74081990. It appears that as per Sr.No.381 of Notification No.50/2017-Cus dated
30.06.2017, exemption benefit was available to “Flat Copper wire for use in the
manufacture of photo voltaic ribbon (tinned copper interconnect) for manufacturer of
solar photovoltaic cell or modules” subject to the condition that the Importer followed
. the procedure set out in the Customs (Import of Goods at Concessional Rate of Duty)
‘Rules, 2017. The relevant portion of Sr. No.381 of Notification No.50/2017-Cus dated
30.06.2017, as amended, is as under:

Sr. | Chapter or | Description of goods Standard | IGST | Con. No
No heading or rate
. subheading
or tariff
item i
(1) (2) (3) | @ (5) {6)
381 | 7408 Flat Copper wire for use in the | Nil - 9
manufacture of photo voltaic |
ribbon (tinned copper
i interconnect) for manufacturer
of solar photovoltaic cell or
modules

2 B After 02.02.2020 the importer imported various consignment of Bus Bar, Cell
Ribbon & Round Wire under Customs Tariff Heading No.74081990 at ICD Tumb, JNCH
_ Nhava Sheva & ACC Sahar during the period from 01.04.2020 to 12.04.2022 and
availed the benefit of exemption at Sr.No.381 of Notification 50/2017-Cus dated
30.06.2017 in guise of Flat Copper Wire. On a sample basis, documents relating to an
import of similar goods under Bill of Entry No. 7146911 dated 19.01.2022 is discussed
below.

9.1 The Importer had filed application vide Annexure Form No.296/21-22 dated
12.01.2022 under the provisions of Customs (Import of Goods at Concessional Rate of
Duty) Rules, 2017 before the Deputy Commissioner of Customs, EPC-7 Daman for
import of raw material viz. Ribbon & Bus Bar Ribbon under Notification No.50/2017-
Custom dated 30.06.2017 (Sr.No.381). The Deputy Commissioner of Customs, EPC-7
Daman issued Annexure No. 738/2021/EPC-07 (F.No. VIII/48-09/Cus-EPC-
07 /Daman/Waaree Energies/ Bond/2020-21) dated 13.01.2022 addressed to the

o2 Assistant Commissioner of Customs, ICD Tumb and the importer had cleared the said

goods against said Annexure vide Bill of Entry No. 7146911 dated 19.01.2022. Scanned
images of Annexure Form No.296/21-22 dated 12.01.2022 submitted by the importer
for import of Ribbon & Bus Bar Ribbon under Customs Tariff Heading No. 74081990
under Notification No.50/2017-Customs dated 30.06.2017 (Sr.No. 381) and relevant
Commercial invoice No. JRIT20211228001 dated 28.12.2021 issued by Tai Cang Ju Ren
International Trade Co. Ltd, Tai Cang, China are reproduced below:
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT20211228001 DATED

28.12.2021

TaiCang JuRen International Trade CO.LTD

Ne.d Fugiao Indsting 7oee. South Ring Reod Fuglas Town, Takzang Clry Susher: € ily.
TLL B6-3E53657898  FAX:B6-312.5385T8W

COMMERCIAL INVOICE

INVOICE NQ.: JRITZIZT E2T0001 DATE, 0211122
TO-Wanres Enargles Limited L’O Na- 17004551
nit 3B, Gurvey no. IV7 NH-D, FAYMENT YERMS: T 60 Dusa lrom the date of B
e Aofiance Patrol Pufp,
Limbergacn-26108 Nemdipram
@ [y U SELANGELAL
lign MO DUANTITY LNIT PRICE AMOLINT
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1 RIS 1 [F:29] DET1ETE 1321 Zh54T8,53
bt
R L
2 A 0.4 Smem 5618 1381 135375
b BARBUE Ribbon
HT Al IR AT AT N
Cenntry of Origie-{hima
ﬁ BANK INFORNATION
iednzy” o Meme: TAICANG FLTEN [NTERNATIONAL THADE £m, LTH
J 0 N INSERIMN ) ER0mILE
Mesefetarys Rl FARCANG RERAL {OMMERCIAL BANK
T u |
Addvees: MO E99 AST SEUNGHAD FOAD, TATCRNG CUTY, JIAMEE, [EIKA

TiiCang JuRen |atern
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SCAN IMAGE OF ANNEXURE FORM NO. 296/21-22 dated 12.01.2022

FR V7, F oo et e
A e T liY ——
One with the Sun
ARNNMEXLUIRE FORM MNO: Z9Ef2L-22

Dare: 12-01-7027

To
The Dy, Commissioner of Customs (EPC-7)
Officer of The Assl. /Dy Con . of Ci e,
2nd Floor. Room Na 2059 & 223, GST Bhavan,

g KCP Compourrd Near Vapl Overbridge., Waps,
DuEErict — Valsad, Gujaret — 3936191

Subjecr: information under Ruale 4 of Cuktoms {Impot of Goods 3t Concessional Rats of Dnaty )
Aulos 2017 about kment 1o avail benefit of exernprion nodficatmns.

Sir. .
. Wi are rogistered with yoor Division as Manufacture of Soiar Power Gooerating Systems Sodar
= Frotovoliaic module / Sobsr Panel unders Matiing under Chapier B33 L.
2. We wanl T0 1macrt inputs £ Parts f Accessoriess Raw aterial ac Concessional rale of duly under atbows
mentiared rule, hence the required intormation is given hara baelow: -
. Mame B Addrmss of Menulsticier and | WAAREE EMERGIES LM TED 1
Importer Unit ZB, Survey e, 267 M-8, Nr Relianoe Patrol
Pump,Umbergaomn-326105, Nandigram Vilaga.
Taluka Umnbergecn, indis.
e Goods produced in his faciory / chapter | Sokar PRotovaltas Modules Chapzer 85473
e ading
[ W iEC Cocs mo. T n3p7oarzas e 1
1 L = et AL | —— _— - 4
[ AT Rogistration Mo AAAACAIOADIIEL
Fas) S Irmport Invoicn Mo and Cate TRIT20211226001 dated 28-12- 202 L
- | = -
| v fda et and Adudress of Foragn Suppiier | A
| T .LTD
} MO, 3 Fupiao industrial Zone. Sowth Ring Road, Fugian
¥ Town, Tacang City, Suchou Ciy. China '
== .. - Ppng L N
[T, HNatdication No. | Urdes T Notfication Mo O@4f20es-Customs dated
i_ concessianal rate appihcable. (Sr. M.
| i .
| witi.  Detail of Fort of import | The Specihed Off Custemma TNe As F]
| Daputy Commussianen af Custoims ICD T . Mavkar
1 Terminaks L1, Wmborgaor:, g
B T T e e ey Hewrmoeii | i Susmrod 400 D&d. AMorsaraainira ik
W P T FRE Suear Speset Boofueme T cna---H F . Sasar IS 3 B30 Ougarar mnaas
BN Tirrets Vs ge. Tumi, Liretsc g Bl 2 o roe 30n (R0 »
FiL rom 2&T e ot SR MNandgraem Wlkege, Tal - Lirise m [Nl Vassad, GLijsrss - 0 105 irdka
Sesreiy MG, 1928, 1934, 1935 193700 1942, Bering Hotel Dersrar. Yisge Degan, Ta Gk, Dl Pasrsaart - 3F0IH0 Cirgenm
il st ey Sy gl e COHTY | eIl | e o b o R OV
2 gl -~ -
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One with rthe Sun
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Departmerst F.ROWI/AB-00/CUS- L PC-O7 DAMAN/IG20-21
DTD.0%.06. 202 1 BOND REGISTER WIDE EMNTRY
MNO_10/2021-22 DATED 09 05 2021)
" = The nature and description of the [ 0.25x0.5MAM RIBBOMN & O 4xSMM BARBUS RIBBCN
| Imporced Soods Usaed by the
| manufacturg of swch good and HS Cocls. Chapier Hesd MNo: 74081990
wi.. Quantity of Goods 1o be Imported I0671.875 + 6635 KRGS T
f wii. | Calculstion Sheet of duly saved Az 65,54.02.2668.38
Opening Amoiung Rs, 16,85, %72.29 (-)
And Pendlng Amount in Gond As. 65,35 16, 696009
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Copy Lo 1) The Specifica Officer of Customs/The Asnstant/Deputy Commissianer of Customs,
ICD Tumdb, Navkar Tecminais Ltd, Umbergaon,
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9.2 The Importer had mentioned the Notification No.50/2017-Customs dated
30.06.2017 (Sr.No0.381) against the Sr. No. vii (Notification No. under which
concessional rate applicable) of the said application. Further the Importer had
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mentioned the nature and description of goods as ‘Round Wire’/ ‘Cell Ribbon’ / ‘Bus
Bar Ribhorn’, etc. and HS code as 74081990 against Sr. No. x (The nature and description

of imported goods used in the manufacture of such goods and HSN) of the said----
application.

10. The importer vide letter dated 19.04.2022 stated as “this is the case of wrong
quoting of Notification through oversight and misunderstanding. The correct
Notification applicable in our case is 25/1999-Cus dated 28.02.1999 under Sr.No.18
but we wrongly mentioned & claimed Notification No.50/2017-Cus dated 30.06.2017 in
our all documents.”

11. Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of the Importer stated in
his statement recorded under Section 108 of Customs Act, 1962 that when Notification
No.24/2005-Cus was amended and goods falling under Chapter 74 of Customs Tariff
were removed from the said Notification, they started availing benefit of exemption under
Notification No.50/2017-Cus dated 30.06.2017. He accepted that benefit of the said
Notification was not available to their imported goods, as exemption as per Sr.No.381 of
Notification 50/2017-Cus dated 30.06.2017, as amended, was available to “Flat Copper
wire for use in the manufacture of photo voltaic ribbon (tinned copper interconnect) for
manufacturer of solar photovoltaic cell or modules”. They had imported “Cell Ribbon &
Bus Bar for Solar PV Module” i.e. ‘Tinned Copper Interconnect’ (an intermediate product
as per Sr.No.381 of the said Notification) instead of “Flat copper wire”, from theirsswiisssmaz
supplier M/s. Tai Cang Juren International Trade Co., Ltd, China. Shri Hitesh Pranjivan
Mehta, Director-Finance of the importer stated in his statement recorded under Section
108 of Customs Act, 1962, and that they imported “Cell Ribbon & Bus Bar for Solar PV
Module” i.e. Tinned Copper Interconnect’ (an intermediate product as per Sr. No. 381
of said Notification), instead of “Flat copper wire”. It appeared that the benefit of said
Notification was not available to their imported goods, and they had wrongly availed the
benefit of Notification No. 50/2017-Cus dated 30.06.2017, as amended.

12. It appeared that the Importer was well aware about the amendment to
Notification No.24/2005-Custom dated 01.03.2005 (Sr.No.39), and that the said
exemption availed by them would not be further available on products falling under
Chapter 74 w.e.f. 02.02.2020. It appears that after 02.02.2020 the Importer filed
application for import of raw materials under Notification No. 50/2017-Customs dated
30.06.2017 (Sr. No. 381), and followed the provisions of Customs (Import of Goods at
Concessional Rate of Duty) Rules, 2017. It appeared that importer had wrongly availed
the benefit of Notification No. 50/2017-Customs dated 30.06.2017 (Sr.No. 381) on
import of ‘PV Cell Ribbon’, ‘PV Bus bar Ribbon’ and ‘Round wire’in guise of ‘Flat Copper
Wire’ during the period from 01.04.2020 to 12.04.2022, by way of mis-stating the facts
regarding the correct description of goods before the jurisdictional Customs Authority
(EPC) at the time of filing of application under Customs (Import of Goods at Concessional
Rate of Duty) Rules, 2017,as well as, at the time of filling of Bill of Entries at the port of
import.

13. Summary of the Investigation:

From the investigation conducted and from the foregoing discussions, it appeared
that:

a. The importer i.e. M/s. Waaree Energies Limited was engaged in the
manufacturing/assembling of the solar panel and their majority input materials
are Solar Cell, Aluminium Frame, Solar Glass, Junction Box, Ethylene Vinyl
Acetate (EVA) Sheet, Back Sheet, Copper Ribbon and Copper Bus Bar (Tinned ..
coated interconnect) etc.

b. The importer had submitted application under Rule 4 of the Customs (Import of
Goods at Concessional Rate of Duty) Rules, 2017 before Deputy Commissioner of
Customs {EPC-7), Custom House, Nani Daman for availing the benefit of the
exemption Notification. On the basis of said application, the jurisdictional
Customs Officer issued an Annexure and forwarded to respective port of import
in sealed cover.
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Prior to issuance of Notification No.06/2020-Cus dated 02.02.2020, the importer
was importing “Cell Ribbon & Bus Bar under CTH 74081900 and availing the
benefit of Notification No.24/2005-Cus dated 01.03.2005 (Sr. No. 39)

. The Notification No. 24/2005-Cus dated 01.03.2005 (Sr. No. 39) was amended
vide Notification No.06/2020-Cus dated 02.02.2020, wherein the entry against
Sr.No. 39 was substituted by the words “Any Chapter except Chapter 74”.

. After 01.04.2020, the importer started availing the exemption benefit of
Notification No. 50/2017-Cus (S. No. 381) dated 30.06.2017 against the import
of “Cell Ribbon” and “Bus Bar” of various sizes, and disclosing the description of
goods as “Cell Ribbon / Bus Bar Ribbon, etc”.

On scrutiny of documents, it appeared that Importer had never used the
description of goods “Tinned Copper interconnect” in their application filed
before EPC, Daman.

. The ‘Cell Ribbon’ and ‘Bus Bar’ falling under Customs Tariff Heading No.
74081990 imported by the Importer was used to connect photovoltaic cells, which
vary in usage & sizes. Bus Bars are thicker than Cell Ribbons in size. The Cell
Ribbon was used in connecting internal cells in a solar module, while Bus Bar
was used for output in a solar module.

. The ‘Cell Ribbon’ and ‘Bus Bar’ were different articles from ‘Flat Copper wire’ as
mentioned at Sr.No.381 of Notification No.50/2017-Cus dated 30.06.2017, as
amended. The Cell Ribbon & Bus Bar were types of photo voltaic ribbon (tinned
copper interconnect) and the benefit of Sr.No.381 of Notification No.50/2017-Cus
dated 30.06.2017, as amended, appeared to be available to “Flat Copper Wire”
used to manufacture PV Ribbon (Tinned Copper Interconnect) and not for the
import of PV Ribbon (Tinned Copper Interconnect) itself. Thus, the exemption
benefit of Sr.No. 381 of Notification No0.50/2017-Cus dated 30.06.2017, as
amended, was not applicable to the ‘Cell Ribbon’ and ‘Bus Bar’ imported by the
importer.

Shri Abhishek Sureshbhai Rathod, AGM (Commercial) of M/s Waaree Energies
Limited accepted that benefit of said Notification was not available to their
imported goods as exemption as per Sr. No. 381 of Notification 50 /2017-Cus
dated 30.06.2017, as amended, was available to “Flat Copper wire for use in the
manufacture of photo voltaic ribbon (tinned copper interconnect) for
manufacturer of solar photovoltaic cell or modules”. They imported “Cell Ribbon
& Bus Bar for Solar PV Module” i.e. ‘Tinned Copper Interconnect’ (an intermediate
product as per Sr. No 381 of said notification) instead of “Flat copper wire”, from
their supplier M/s Tai CangJuren International Trade Co., Ltd, China.

Shri Hitesh Pranjivan Mehta, Director-Finance of the Importer also accepted that
they had imported “Cell Ribbon & Bus Bar for Solar PV Module” i.e. ‘Tinned
Copper Interconnect’ (an intermediate product as per Sr. No. 381 of said
Notification) instead of “Flat copper wire” thus, it is crystal clear that benefit of
said Notification was not available to their imported goods and they have wrongly
availed the benefit of Notification No. 50/2017-Cus dated 30.06.2017, as
amended.

. The Importer was fully aware about the facts that the ‘Cell Ribbon’ and ‘Bus Bar’
are different articles from ‘Flat Copper wire’ and exemption benefit of Sr.No.381
of Notification No.50/2017-Cus dated 30.06.2017, as amended, was not
applicable to ‘Cell Ribbon’ and ‘Bus Bar’ imported by them.

The importer availed the exemption benefit of BCD and SWS on the import of

‘Cell Ribbon’ and ‘Bus Bar’ in guise of ‘Flat Copper wire’ and indulged in evasion
of Customs Duty totally amounting to Rs. 3,79,13,265/- (Rupees Three Crores
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Seventy Nine Lakhs Thirteen Thousand Two Hundred and Sixty Five only)
(details as per Annexure-A) during the period from 01.04.2020 to 12.04.2022.

14. SUPPRESSION OF FACTS AND INVOKING EXTENDED PERIOD OF TIME:

14.1 The subject Bills of Entry as mentioned in Annexure-A to the Show Cause
Notice, filed by the importer, wherein they had declared the description, classification
of goods and country of origin, were self-assessed by them. However, as per 5r.No.381
of Notification No0.50/2017-Cus dated 30.06.2017, as amended, the benefit of the
Notification was not applicable to the ‘Cell Ribbon’ and ‘Bus Bar’ imported by the
Importer. Shri Abhishek Sureshbhai Rathod, AGM-Commercial of M/s Waaree Energies
Limited in his statement dated 19.04.2022, recorded under Section 108 of the Customs
Act, 1962, and Shri Hitesh Pranjivan Mehta Director-Finance of M/s. Waaree Energies
Limited in his statement dated 23.05.2022, recorded under Section 108 of the Customs
Act, 1962, accepted that the benefit of said Notification was not available to their
imported goods and they had wrongly availed the benefit of Notification No. 50/2017-
Cus dated 30.06.2017, as amended.

14.2 Vide Finance Act, 2011, “Self-Assessment” was introduced w.ef. from
08.04.2011 under the Customs Act, 1962. Section 17 of the said Act provides for self-
assessment of Duty on import and export goods by the Importer or exporter himself by
filing a Bill of Entry or Shipping Bill as the case may be, in the electronic form, as per
Section 46 or 50, respectively. Thus, under self-assessment, it is the responsibility of
the Importer or exporter to ensure that he declares the correct classification, applicable
rate of Duty, value, benefit or exemption Notification claimed, if any in respect of the
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imported /exported goods, while presenting Bill of Entry or Shipping Bill. Therefore, by
not self-assessing the subject goods properly, it appeared that the Importer willfully
evaded Customs Duty on the impugned goods. In the present case, importer wrongly
availed the benefit of exemption Notification, wherein imported goods had not fulfilled
the criteria as per Sr. No. 381 of the Notification No. 50/2017-Customs dated
30.06.2017, as amended. The Importer appeared to have indulged in willful
misstatement of facts with intent to evade the payment of applicable Customs duties.

14.3 Therefore, it appeared that importer had wrongly availed the bencfit of
Notification No. 50/2017-Customs dated 30.06.2017 (Sr.No. 381) on import of PV Cell
Ribbon’, ‘PV Bus bar Ribbon’ and ‘Round wire’ in guise of ‘Flat Copper Wire’ during the
period from 01.04.2020 to 12.04.2022, by way of mis-stating the facts regarding the
correct description of goods before the jurisdictional Customs Authority (EPC) at the
time of filing of application under Customs (Import of Goods at Concessional Rate of
Duty) Rules, 2017, as well as, at the time of filling of Bill of Entries at the port of import
at ICD Tumb, Nhava Sheva & Sahar ACC with clear intent to evade the payment of
Customs Duty. Therefore, in light of the discussions in preceding paragraphs, the case
appeared to be fit for invocation of extended period under the provisions of the Sectiomr
28(4) of the Customs Act, 1962.

15. LEGAL PROVISIONS:

15.1 Section 17. Assessment of duty. -

(1) An importer entering any imported goods under section 46, or an exporter entering any
export goods under section 50, shall, save as otherwise provided in section 85, self-
assess the duty, if any, leviable on such goods.

(2) The proper officer may verify the entries made under section 46 or section 50 and the

RS R AN T

self assessment of goods referred to in sub-section (1} and for this purpose, examine or =tussssis

test any imported goods or export goods or such part thereof as may be necessary.
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Provided that the selection of cases for verification shall primarily be on the basis of risk
evaluation through appropriate selection criteria.

(3) For the purposes of verification under sub-section {2), the proper officer may require the

importer, exporter or any other person to produce any document or information, whereby

the duty leviable on the imported goods or export goods, as the case may be, can be

ascertained and thereupon, the importer, exporter or such other person shall produce such
document or furnish such information.

ST 4) Where it is found on verification, examination or testing of the goods or otherwise that

the self- assessment is not done correctly, the proper officer may, without prejudice to any

other action which may be taken under this Act, re-assess the duty leviable on such goods.

(5} Where any re-assessment done under sub-section (4) is contrary to the self-assessment
done by the importer or exporter and in cases other than those where the importer or
exporter, as the case may be, confirms his acceptance of the said re- assessment in
writing, the proper officer shall pass a speaking order on the re-ussessment, within fifteen
days from the date of re-assessment of the bill of entry or the shipping bill, as the case
may be.

Explanation. - For the removal of doubts, it is hereby declared that in cases where an
importer has entered any imported goods under section 46 or an exporter has entered any
export goods under section 50 before the date on which the Finance Bill, 2011 receives
the assent of the President, such imported goods or export goods shall continue to be
governed by the provisions of section 17 as it stood immediately before the date on which
such assent is received.]

15.2 In terms of Section 28(4), where any duty has not been [levied or not paid or has
been short levied or short-paid] or erroneously refunded, or interest payable has not been

paid, part paid or erroneously refunded, by reason of:
fa) collusion; or
(b) any willful mis-statement; or
(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or exporter, the
proper officer shall, within five years from the relevant date, serve notice on the person
chargeable with duty or interest which has not been [so levied or not paid] or which has
+... ..been so short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to show cause why he should not pay the amount specified in the notice.

15.3 Section 28AA of the Customs Act, 1962 reads as follows:

Interest on delayed payment of duty

(1) Notwithstanding anything contained in any judgment, decree, order or direction of any
court, Appellate Tribunal or any authority or in any other provision of this Act or the rules
made thereunder, the person, who is liable to pay duty in accordance with the provisions
of section 28, shall, in addition to such duty, be liable to pay interest, if any, at the rate
fixed under sub-section (2}, whether such payment is made voluntarily or after
determination of the duty under that section.

(2) Interest at such rate not below ten per cent. and not exceeding thirty-six per cent. per
annum, as the Central Government may, by notification in the Official Gazette, fix, shall
be paid by the person liable to pay duty in terms of section 28 and such interest shall be
calculated from the first day of the month succeeding the month in which the duty ought
to have been paid or from the date of such erroneous refund, as the case may be, up to
the date of payment of such duty '

15.4 Section 46(4A) of the Customs Act, 1962 states that:
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“The importer who presents a bill of entry shall ensure the following, namely:--

15.5

15.6

15.7

{a) the accuracy and completeness of the information given therein;
{b) the authenticity and validity of any document supporting it; and

{c) compliance with the restriction or prohibition, if any, relating to the goods under
this Act or under any other law for the time being in force.”

Section 111 of Customs Act, 1962 reads as follows:
Confiscation of improperly imported goods etc,-

The following goods brought from a place outside India shall be liable to
confiscation: -

A BT T

{m) 1fany goods which do not correspond in respect of value or in any other
particular] with the entry made under this Act or in the case of baggage with the
declaration made under section 77 2[in respect thereof or in the case of goods under
transhipment, with the declaration for transhipment referred to in the proviso to
sub-section (1) of section 54};

{o) any goods exempted, subject to any condition, from duty or any prohibition
in respect of the import thereof under this Act or any other law for the time being in
force, in respect of which the condition is not observed unless the non-observance
of the condition was sanctioned by the proper officer.

Section 112 of Customs Act, 1962 reads as follows:
Penalty for improper importation of goods, etc.

Any person, -

(a} who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the
doing or omission of such an act, or

(b} who acquires possession of or is in any way concermned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
manner dealing with any goods which he knows or has reason to believe are liable
to confiscation under section 111, shall be liable, -

(1

(i} in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 114A, to a penalty not exceeding ten per cenl. of the duty
sought to be evaded or five thousand rupees, whichever is higher: o

Provided that where such duty as determined under sub-section (8) of section
28 and the interest payable thereon under section 28AA is paid within thirty days
from the date of communication of the order of the proper officer determining such
duty, the amount of penalty liable to be paid by such person under this section
shall be twenty-five per cent. of the penalty so determined;]

The Section 114A of the Customs Act, 1962 reads as follows.
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“Where the duty has not been levied or has been short-levied or the interest has
not been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any wilful mis-statement or
suppression of facts, the person who is liable to pay the duty or interest, as the
case may be, as determined under 9 [sub-section (8) of section 28] shall, also be
liable to pay a penalty equal to the duty or interest so determined.

Provided also that where any penalty has been levied under this section, no
penalty shall be levied under section 112 or section 114.”

The Section 114AA of the Customs Act, 1962 reads as follows:

“If a person knowingly or intentionally makes, signs or uses, or causes to be made,
signed or used, any declaration, statement or document which is false or incorrect
in any material particular, in the transaction of any business for the purposes of
this Act, shall be liable to a penalty not exceeding five times the value of goods.”

15.9 Section 125. Option to pay fine in lieu of confiscation. - (1) Whenever confiscation of
any goods is authorised by this Act, the officer adjudging it may, in the case of any goods,
the importation or exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods, give to the owner of
the goods39for, where such owner is not known, the person from whose possession or
custody such goods have been seized,| an option to pay in lieu of confiscation such fine
as the said officer thinks fit:

[Provided that where the proceedings are deemed to be concluded under the proviso to
sub-section (2) of section 28 or under clause (i) of sub-section (6) of that section in respect
of the goods which are not prohibited or restricted, [no such fine shall be imposed]:
Provided further that], without prejudice to the provisions of the proviso to sub-section (2
" of section 115, such fine shall not exceed the market price of the goods confiscated, less
in the case of imported goods the duty chargeable thereon.

[(2) Where any fine in lieu of confiscation of goods is imposed under sub-section (1), the
owner of such goods or the person referred to in sub-section (1}, shall, in addition, be liable
to any duty and charges payable in respect of such goods.]

16. CONTRAVENTIONS OF VARIOUS PROVISIONS OF CUSTOMS ACT, 1962 BY
THE IMPORTER:

16.1 As discussed in above paras, it appeared that the Importer had imported the
goods “Cell Ribbon & Bus Bar” by wrongly availing the benefit under the Sr.No.381 of
. Notification No.50/2017-Customs dated 30.06.2017 (as amended) which had led to

"“evasion in the payment of Customs Duty by the Importer. Thus, it appeared that the

subject imported goods which were imported by wrongly availing the benefit under the
Sr.No.381 of Notification No.50/2017-Customs dated 30.06.2017 (as amended) do not
correspond with the entry/declaration made while filing the Bills of Entry under the
Customs Act, 1962 in as much as imported goods “Cell Ribbon & Bus Bar” were not
eligible to be imported availing the benefit of Sr.No.381 of Notification No.50/2017-
Customs dated 30.06.2017 (as amended). In view of the same, the goods imported
during the period from 01.04.2020 to 12.04.2022 having assessable value of
Rs.58,41,79,727/- (Rupees Fifty Eight Crore, Forty One Lakh, Seventy Nine
Thousand, Seven Hundred and Twenty Seven only) were liable for confiscation under
Section 111(m) of the Customs Act, 1962.

16.2 In view of Para 16.1 above, it appeared that the Importer, by rendering the
subject imported goods liable for confiscation under Section 111(m]) of the Customs
Act, 1962, had also made themselves liable for penalty under Section 112 of the Customs
Aet, 19621
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16.3 In view of the above discussion, it appeared that the Duty, with respect to the
import of the subject goods in question has been short paid by the Importer, by reasons
of wilful wrong availment of Duty benefit as well as suppression of facts that had come
into light during investigation, and therefore, the Importer being liable to pay the
outstanding Duty, also appears liable for penalty under Section 114A of the Customs
Act, 1962.

16.4 . In view of the above discussions, it appeared that the Importer had prior
knowledge about the ineligibility of the benefit Sr.No.381 of Notification No.50/2017-
Customs dated 30.06.2017 {as amended) in respect of the subject goods. Importer was
fully aware about the facts that the ‘Cell Ribbon’ and Bus Bar’ were different articles
from ‘Flat Copper wire’ and exemption benefit of Sr.No.381 of Notification No.50/2017-
Cus dated 30.06.2017, as amended, was not admissible to ‘Cell Ribbon’ and ‘Bus Bar’
imported by them, however, Importer knowingly and deliberately availed the benefit of”
exemption Notification No. 50/2017-Customs dated 30.06.2017, as amended on import
of “Cell Ribbon” & “Bus Bar”, in guise of “Flat Copper Wire for using the same in the
manufacture of photo voltaic ribbon (tinned copper interconnect) and further in the
manufacture of solar photovoltaic cell or module”. In view of the same, it appeared that
the Importer knowingly and intentionally made false declaration so as to wrongly avail
the Duty benefit in order to evade Duty payment and thereby importer have made
themselves liable for penalty under section 114AA of the Customs Act, 1962.

— i P o Sk

16.5 1In view of the discussed herein above, it appeared that the Importer had
deliberately with clear intent to evade the payment of Customs Duty, had wrongly

availed the benefit of Sr.No.381 of Notification No.50/2017-Cus dated 30.06.2017, as

amended while filing the Bills of Entry for clearance of “Cell Ribbon” & “Bus Bar” at ICD™ S
Tumb, Nhava Sheva & Sahar Air Cargo Complex and not paid the total Customs Duty

Rs. 3,79,13,265/- which was recoverable from them under Section 28(4) of the

Customs Act, 1962 alongwith interest under Section 28AA of the Customs Act, 1962,

17. In view of the above Show Cause Notice No. VII[/10-49/Commr./O&A/ 2023~
24 dated 25.06,2024 was issued to M/s. Waaree Energies Limited, 602, Western Edge-
I, Off Western Express Highway, Borivali (East), Mumbai- 400066, calling upon to show
cause in writing to the Principal Commissioner of Customs, Ahmedabad within 30 days
of the receipt of Notice as to why:-

(a) The -exemption benefit of Sr.No.381 of Notification No. 50/2017-Customs dated
30.06.2017, as amended, availed for clearance of Imported goods viz. “Cell Ribbon &
Bus Bar” under various Bill of Entry (as mentioned in Annexure-A) filed at ICD Tumb,
Nhava Sheva & Sahar ACC should not be denied;

(b) Impugned goods viz. “Cell Ribbon & Bus Bar” imported vide Bills of Entry as

mentioned in Annexure-A to Show Cause Notice having assessable value of Rg¥wEemvetes:
58,41,79,727/- (Rupees Fifty Eight Crore, Forty One Lakh, Seventy Nine

Thousand, Seven Hundred and Twenty Seven only), should not be held liable to

confiscation under Section 111 (m) of the Customs Act, 1962 and why fine in lieu of
confiscation should not be imposed on them under Section 125 of the Customs

Act,1962;

(c) The differential Customs Duty worked out as short paid amounting to Rs,
3,79,13,265/- (Rupees Three Crore, Seventy Nine Lakh, Thirteen Thousand, Two
Hundred and Sixty Five only) for the Bills of Entry as detailed in Annexure-A filed at
ICD Tumb, Nhava Sheva & Sahar ACC, should not be demanded and recovered under
Section 28(4) of the Customs Act, 1962, along with applicable interest in terms of
Section 28AA of the Customs Act, 1962; s

(d) Penalty should not be imposed upon them under Section 114A of the Customs Act,
1962;
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1962;

(e) Penalty should not be imposed upon them under Section 112 of the Customs Act,

(f) Penalty should not be imposed upon them under Section 114AA of the Customs Act,

1962,

DEFENSE SUBMISSIONS

18.

The importer vide letter dated 05.08.2024 submitted their reply to the Show

Cause Notice wherein they interalia stated as under:

S+ E LN R W

The Importer is engaged in manufacturing of "Solar Photo Voltaic Module" falling
under HSN 8541. The Importer has imported "Cell Ribbon & Bus Bar falling
under Customs Tariff Heading No. 74081990 as a raw material for Solar Photo
Voltaic Module. Both Cell Ribbon and Bus Bar are used in photovoltaic cells.

The Importer had availed exemption under Sr. No. 381 of Notification
No0.50/2017-Cus dated 30.06.2017 for HSN 7408 wherein the description of
goods was mentioned as "Flat copper wire for use in the manufacture of photo
voltaic ribbon (tinned copper interconnect) for manufacture of solar
photovoltaic cells or modules”.

Prior to notification No. 50/2017, the importer was availing the benefit of
Notification No. 24/2005-Cus (Sr. No.39) dated 01.03.2005 as amended wherein
exemption as given to "All Goods". But, once the Notification No. 24/2005-Cus
was amended vide Notification No 06/2020-Cus dated 02.02.2020 and goods
falling under Chapter 74 of the Customs Tanff were removed from said
Notification, the importer started to avail the benefit of exemption under
Notification No. 50/2017-Cus (S. No. 381) dated 30.06.2017.

They are not engaged in manufacturing of photo voltaic ribbon (tinned copper
interconnect) but in fact uses photo voltaic ribbon (tinned copper interconnect)
to manufacture solar modules (solar panels). Thus, the exemption under Sr No.
381 of Not. No. 50/2017-Cus dt. 30.06.2017 is not available to them, however,
they are eligible for exemption under Sr. No. 18 of Not. No. 25/1999-Cus dt.
28.02.1999 and instead of availing the exemption Notification No.25/ 1999-Cus
dated 28.02.1999 which is applicable to the importer, they have mentioned
notification on. 50/2017.

Notification No. 50/2017 also exempts the products under the HSN code 7408
which is used in the manufacture of photovoltaic cells. The mentioning of
notification no. 50/2017 instead of Notification No. 25/1999 was due to
misunderstanding in the reading of sentences of the description of the goods.
However, the final use of the imported goods is same for the "manufacture of solar
photovoltaic cells or modules”.

It was a procedural inadvertent mistake on their part and now they are correctly
availing the exemption under Notification No.25/1999-Cus dated 28.02.1999
which is not disputed by the department. There was no duty that was applicable
to them as per Notification No.25/ 1999-Cus dated 28.02.1999.

It is a well settled law that substantive benefits can never be denied due to
procedural lapse. In this connection, reliance is placed on:

. M/S AGV FENESTRATION PVT LTD VERSUS CCE-CHANDIGARH-1 -2023
(12} TMI 563 CESTAT CHANDIGARH;
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N M/S. S.L. POLYPACK PRIVATE LIMITED VERSUS COMMISSIONER OF
CGST & CX, HOWRAH COMMISSIONERATE -2023 (1) TMI 931 CESTAT
KOLKATA;

» MJ GOLD PVT LTD VERSUS PRINCIPAL COMMISSIONER OF CUSTOMS
(IMPORT), NEW DELHI-2022(10) TMI 292-CESTAT NEW DELHI.

) Further, the apex court has held in various decisions that the
procedural lapses cannot take away substantive remedy [ Mangalore
Chemicals & Fertilizers Ltd Vs Deputy Commissioner-1991 (55) ELT
437 (S.C.)].

e The import of Cell Ribbon & Bus Bar for Solar PV Module" was exempt from duty
under exemption Notification No.25/ 1999-Cus dated 28.02.1999. When there
was no duty liability then invoking of section 28(4) of the Customs Act, 1962 is
bad in law which can only be invoked when "any duty has not been levied or not
paid or has been short-levied or short paid or erroneously refunded, or interest
payable has not been paid, part-paid or erroneously refunded, by reason of, (a)
collusion; or (b) any wilful mis-statement; or (c) suppression of facts,”.

e The Importer used to import the product under the correct Notification No.
24/2005- Cus (Sr. No.39) dated 01.03.2005 as amended before. It was only after
the amendment that there was a misunderstanding in reading the notification.
When there was no duty liability at all then section 28{4) could not have been
invoked. Also, the product imported i.e. Cell Ribbon & Bus Bar for Solar PV
Module and the HSN code of the same i.e. 74081990 was also correctly mentioned
in the Form IGCR-1 wherein one time information was given on the COMMON- -« wmpsmsua =
portal containing the information as required under Rule 4 of the Customs
(Import of Goods at Concessional Rate of Duty) Rules, 2017 before getting the
acceptance for the same for import. Hence, it is clear that the Importer had given
all the information before the import i.e. the HSN code under which the product
that was imported falls and the exact description of the goods that was imported.

¢ The Importer could not have gained anything by mentioning the incorrect
notification number as the product was exempt even in the correct notification
that was to be mentioned by the Importer. Further, when the Importer had given
all the details that was called upon in the inquiry that was initiated then the
lévelling of the allegation of "wilful misstatement has caused gross injustice to
the Importer who has acted in the most co-operative manner and had given all
the details before the import of the goods too and in the bills of entries filed for
the same. In this connection, reliance is placed on:

* HIKOKI POWER TOOLS INDIA PVT LTD AND SHRI DATTATREYA JOSHI
VICE PRESIDENT & COMPANY SECRETARY VERSUS COMMISSIONER
OF CUSTOMS, BANGALORE -2024 (3} TMI 137 CESTAT BANGALORE;

. M/S SIGNET CHEMICAL PVT. LTD. VERSUS COMMISSIONER OF
CUSTOMS, NS-1, MUMBAI-II AND COMMISSIONER OF CUSTOMS (IMP.),
MUMBAI 2020 (10) TMI 289 CESTAT MUMBAI;

. M/S CANON INDIA PRIVATE LIMITED VERSUS COMMISSIONER OF
CUSTOMS -2021 (376) E.E.T. 3 (SC);

. SARABHAI M CHEMICALS VERSUS COMMISSIONER OF CENTRAL
EXCISE VADODARA 2005 (179) E.L.T. 3(S.C.);

. BHARAT CARBON & RIBBON MFG. CO. LTD. Versus COMMR. OF C. EX.,
FARIDABAD 2005 (186) E.L.T. 491 (Tri. - Del.) "BHARAT CARBON &
RIBBON MFG. CO. LTD. Versus COMMR. OF C. EX., FARIDABAD 2005
(1 86) E.L.T. 491 (Tri. < Del.). B

s Based on the above ground the demand of customs duty under Section 28(4) of
the Customs Act, 1962 must be dropped. Also, when the demand of tax itself is
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bad in law then the question of imposing interest on the same u/s 28AA of the
Customs Act, 1962 does not arise and the same must also be dropped.

When the demand of tax itself is bad in law then the question of imposing penalty
on the same does not arise. In the present case the product that was imported is
exempt from duty hence, no tax demand and penalty can arise. In this case it is
firstly stated that when there is no duty applicable then there can be no demand
of penalty and secondly section 114A of the Customs Act, 1962 can only be
invoked when there is any "collusion or any wilful mis-statement or suppression
of facts. From the above submission made and judgments relied upon it is very
clear that none of the allegations of "collusion or any wilful mis-statement or
suppression of facts” hold good against the Importer. Hence, the penalty being
bad in law must be dropped. In this connection, reliance is placed on:

«  HON SUPREME COURT IN CASE OF COMMISSIONER V. LEWEK ALTAIR
SHIPPING PVT LTD. - 2019 (367) E.L.T. A328 (S.C.);

«  SURYA OFFSET Versus COMMISSIONER OF C. EX., AHMEDABAD 2011
(267) E.L.T. 516 (Tri. Ahmd.};

« M/S MIDAS FERTCHEM IMPEX PVT LTD., MS. RASHMI JAIN,
DIRECTOR, SHRI MANISH JAIN, DIRECTOR, M/S MIDAS IMPORT
CORPORATION, VERSUS PRINCIPAL COMMISSIONER OF CUSTOMS,
AIR CARGO COMPLEX (IMPORT} NEW DELHI -2023 (1) TMI 998 -
CESTAT, NEW DELHI;

Section 111(m) of the Customs Act, 1962 could not have been invoked in the
present case. The product imported i.e. Cell Ribbon & Bus Bar for Solar PV
Module and the HSN code of the same i.e. 74081990 was correctly mentioned in
the Form IGCR-1 and the bill of entries were also correctly filed. The said clause
does not apply when there is an incorrect mentioning of the only the notification
number which was a procedural lapse in the case of the Importer. If this was the
case, then in every case of procedural lapses confiscation could have been
invoked. The description of the goods and the HSN code was correctly mentioned,
and the product imported was exempt. Invoking of such a harsh provision for a
procedural lapse has caused gross injustice to the Importer who has acted in the
most genuine manner. When the demand to confiscate the goods, itself is bad in
law then the question of imposing of fine in licu of confiscation does not arise. In
this connection, reliance is placed on:

«  COMMR. OF CUS., C. EX. & S.T., HYDERABAD-IIl Versus SELECT FOAM
PRODUCTS 2019 (366) E.L.T. 1057 (Tri. - Hyd.).

Section 112 can only be invoked when the goods are liable to confiscation. In this
case where the invocation of Section 111(m) in itself is bad in law and no breach
as per Section 111(m) was committed by the Importer then section 112 could not
have been invoked. The case of the Importer does not fall in any of the clause (i),
(ii), (ii), (iv) or (v) of Section 112 and hence no penalty can be levied on the Importer
on the goods which are exempt and where only a procedural lapse of mentioning
incorrect notification number,

Section 114AA is not applicable on the importer because the importer had no
intention to hide the facts or to evade the payment of custom duty. Penalty u/s
114AA can be invoked only when the person knowingly or intentionally makes
any declaration which is false or incorrect. In the instant case, there was no such
intention to make any false or incorrect declaration. The importer is eligible for
exemption under Notification No.25/1999-Cus dated 28.02.1999. Further, the
importer has bonafidely imported the goods for use in production of solar panels
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and thus the elements of section 114AA for invoking penalty is not present in the
importer's case.

PERSONAL HEARING:

19. Personal hearing was held on 07.11.2024 through video conferencing wherein
Shri Kushal Rathi, Chartered Accountant appeared on behalf of the importer wherein
he reiterated their submission dated 10.04.2024. On being asked whether he would like
to make any additional submission in this regard, he stated that they have already
submitted detailed reply vide letter dated 10.04.2024 in this regard.

DISCUSSION AND FINDINGS:

20. I have carefully gone through the relevant records, the written submission dated
10.04.2024 made by the Noticee M/s. Waaree Energies Limited as well as compilation
of statutory provisions and case laws submitted by their Chartered Accountant during

the personal hearing held on 07.11.2024.

20.1 1 find that the present case came into light when on the basis of information, an
enquiry was initiated against M/s. Waareec Energies Limited, who were importing “Cell
Ribbon” and “Bus Bar”, by classifying under Customs Tariff [tem 74081990 of first
Schedule to the Customs Tariff Act, 1975, thereby availing exemption of BCD as per
Notification No. 50/2017-Cus dated 30.06.2017 at (Sr. No. 381) (hereinafter referred
to as “the said notification” for the sake of brevity), as amended, in guise of “Flat Copper
wire for using the same in the manufacture of photo voltaic ribbon (tinned copper
intercoﬁnect] and further in the manufacture of solar photovoltaic cell or module”. Thus,
it was observed that M/s Waaree Energies Limited had availed inappropriate and undue
benefit of Notification No. 50/2017-Cus dated 30.06.2017 (Sl. No 381} as amended
(which are available to imported goods i.e. Flat Copper wire for use in the
manufacture of photo voltaic ribbon (tinned copper interconnect) for manufacture
of solar photovoltaic cell or modules) and was liable to pay the duty not paid/short
paid for the period 01.04.2020 to 12.04.2022 under Section 28(4) of the Customs Act,
1962 (hereinafter referred to as “the Act”) along-with applicable interest under Section
28AA of the Act. Further, it appeared that as the subject goods were imported by reason
of willful mis-statement resulting in misuse of Notification benefit, the subject goods
were liable for confiscation under Section 111{m) of the Act and M/s. Waaree Energies
Limited had rendered themselves liable to applicable penalty under Section 112, 114A
and 114AA of the Act.

21. From the facts of the case and submissions of the Noticee, following questions

have arisen for consideration in the present case: -

(i) Whether the exemption benefit of Sr. No. 381 of Notification No. 50/2017-
Customs dated 30.06.2017, as amended, availed for clearance of Imported
goods viz. ‘Ribbon’, 'Cell Ribbon' and 'Bus Bar Ribbon' under various Bill
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of Entry for the period April, 2020 to April, 2022 is rightly claimed by the
Importer;

(11) Whether the Impugned goods viz. 'Cell Ribbon' and '‘Bus Bar’ imported vide
Bills of Entry as mentioned in Annexure-A to Show Cause Notice having
assessable value of Rs. 58,41,79,727/- (Rupees Fifty Eight Crore, Forty
One Lakh, Seventy Nine Thousand, Seven Hundred and Twenty Seven

only) are to be confiscated;

(iiii ~Whether the differential Customs Duty of Rs. 3,79,13,265/- (Rupees
Three Crore, Seventy Nine Lakh, Thirteen Thousand, Two Hundred
and Sixty Five only) is liable to be demanded and recovered under Section
28(4) of the Customs Act, 1962, along with applicable interest in terms of
Section 28AA of the Customs Act, 1962,

(ivy Whether the Importer is liable for penalty under Section 112, 114A &
114AA of the Customs Act, 1962;

22. I find that Duty liability with interest and penal liabilities would be relevant only
if the bone of contention that whether the Importer has wrongly claimed the benefit of
Sr. No. 381 of Notification No. 50/2017-Cus, dated 30.06.2017 is answered in the

affirmative. Thus, the main point is being taken up firstly for examination.

23. Whether the exemption benefit of Sr. No. 381 of Notification No. 50/2017-
Customs dated 30.06.2017, as amended, availed for clearance of Imported goods
viz. 'Cell Ribbon' and 'Bus Bar Ribbon' under various Bill of Entry is rightly claimed
by the Importer.

23.1 I find that the noticee, M/s. Waaree Energies Limited is engaged in
manufacturing of ‘Solar Photo Voltaic Module’ (PV Module) at their various
manufacturing plants situated in and around Valsad District. The Noticee were
importing various sizes of “Cell Ribbon” and “Bus Bar ribbon”, by classifying under
Customs Tariff Item 74081990 of first Schedule to the Customs Tariff Act, 1975, and
availing exemption of BCD as per the said notification. The importer followed the
procedure laid down under Customs (Import of Goods at Concessional Rate of Duty)

Rules, 2017.

23.2 1 also find that the Noticee vide their letter dated 10.04.2024 has submitted
that they used to import “Cell Ribbon & Bus Bar for Solar PV Module” from TaiCang
JuRen PV Material Co. Ltd., China and earlier they had availed benefit of Notification
No. 24/2005-Cus (Sr. No.39) dated 01.03.2005, as amended. For better understanding
of the facts, the relevant portion of Notification No 24 /2005-Cus dated 01.03.2005, as

amended, is reproduced hereunder:
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Sr. Chapter or ' Description of goods

No. heading or
subheading or
tariff item
(1) 2) 3
39 Any Chapter Al goods except Solar tempered glass or solar tempered
(anti-reflective coated glass) for the manufacture of goods
covered by Sr. No. 1 to 38 above, provided that the importer
follows the procedure set out in the Customs (Import of

goods at Concessional Rate of Duty) Rules, 2017

Further, [ find that the said Notification was amended vide Notification No.
06/2020-Cus dated 02.02.2020. From the said amendment notification, it is observed
that in the Notification No. 24 /2005 against entry no. 39 in column no. 2 the words
“Any chapter except 74” is substituted in the description of the goods mentioned therein.

23.3 Further, I find that once the Notification No. 24/2005-Cus was amended vide
Notification No. 06/2020-Cus dated 02.02.2020 and goods falling under Chapter 74 of
the Customs Tariff were removed from the said notification, they started availing benefit
of exemption under the said notification. For better understanding of the facts, the

relevant portion of Sr. No 381 of Notification 50/2017-Cus dated 30.06.2017, as

amended, is reproduced hereunder:
T AN

Sr. Chapter or Description of goods [ Standard | IGST | Con. ‘
No. heading or rate No
subheading or ‘
| tariff item |
I
(1) (2) ' (3) (4) (5) (6)
381 1 ~ 7408 ~ | Flat Copper wire for use in the Nil - 9
' manufacture of photo voltaic
ribbon (tinned copper
; interconnect) for manufacturer |
! of solar photovoltaic cell or |
modules ‘

23.4 From a plain reading of the entry mentioned at Sr. No. 381 of Notification
50/2017-Cus dated 30.06.2017, I note that the exemption benefit was available to “Flat
Copper wire for use in the manufacture of photo voltaic ribbon (tinned copper
interconnect) for manufacturer of solar photovoltaic cell or modules” subject to the
condition that the procedure set out in the Customs (Import of Goods at Concessional
Rate of Duty) Rules, 2017 should be followed. Further, I note that the Noticee themselves
in their submission accepted this fact that the goods i.e. various sizes of “Cell Ribbon”
and “Bus Bar ribbon”, falling under Tariff Item 74081990 of first Schedule to the
Customs Tariff Act, 1975 was not exempted in the above said notification and they had

wrongly availed the benefit of the said notification.
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235 I find that the noticee in their submission dated 10.04.2024 submitted that
Both Cell Ribbon and Bus Bar were used in photovoltaic cells. Cell ribbon was issued
in connecting internal cells in a solar module while bus bar was used for output in a
solar module. I note that the importer also admitted the fact that they were not'engaged
in manufacturing of photo voltaic ribbon (tinned copper interconnect) but in fact used
photo voltaic ribbon (tinned copper interconnect) to manufacture solar modules (solar

panels). Thus, they had wrongly availed the benefit of the said notification.

23.6 From the documents/records available on record in respect of import of “Cell
Ribbon” and “Bus Bar ribbon”, i.e. copy of BE, BL, Commercial invoices, Packing list,
Duty payment receipt, Copies of application of Annexure certificate and copy of approved
Annexure certificate, I find that the importer had filed application vide Annexure Form
No. 296/21-22 dated 12.01.2022 under the provisions of Customs {Import of Goods at
Concessional Rate of Duty) Rules, 2017 before the Deputy Commissioner of Customs,
EPC-7 Daman for import of raw material viz. Ribbon & Bus bar Ribbon claiming
exemption under Notification No. 50/2017-Custom dated 30.06.2017 (Sr. No. 381). The
Deputy Commissioner of Customs, EPC-7 Daman issued Annexure No. 738/2021/EPC-
07 (F.No. VIII/48-09/Cus-EPC-07 /Daman/Waaree Energies; Bond/2020-21) dated
13.01.2022 addressed to the Assistant/Deputy Commissioner of Customs, ICD Tumb
and the importer had cleared the said goods against said Annexure vide Bill of Entry
No. 7146911 dated 19.01.2022. For better understanding of the facts, scanned images
; of Annexure Form No. 296/21-22 dated 12.01.2022 submitted by the importer for
import of Ribbon & Bus bar Ribbon and relevant Commercial invoice No.

JRIT20211228001 dated 28.12.2021 issued by TaiCang JuRen International Trade Co.

Ltd, TaiCang, China are reproduced below :

Intentionally Left Bl
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SCAN IMAGE OF COMMERCIAL INVOICE NO. JRIT2021 1228001 DATED

28.12.2021

TaiCang JuRen International Trade CO.,LTD

No.3 Fugino Indaserinl Zoek. Sewth Ring Rood Fuglee Toan. Takaag City Suabew City. ,.-’f.' '
TEL M-512-33657T008  FAX:86-512-2365T899 A 1|

COMMERCIAL [INVOICE

IVCICE NOL: JRIT20211220004 DATE: 2021.12.28
TO-Waares Enargies Limited PG Mg TTIRO04981
Wnfkt 28, Survey no. 367 NH-S, PAYAMENT TERMS: T2T 60 Days frven the dae of B
Wr Reffancs Pairol Pumg,
Ly brrtypareres Y D6 Mpmgigraen
Vaiage. Talukis-Umbarpaeit,,
ﬁ' tradie FOB SITANGILAE
em WD = CrUANTITY LNIT PRICE AMOLKT
NO DESCRIFTIDN OF GODDS i PP s
NEE
1 RMRISHIC00NZ | /D_}mm X147 118 hsaTH 89
14 Risbon
LAY
2 M | £ 0 5inom 1111 11m ¥1358 18
b BAABLE Ribban
‘\.“-‘_—-_-..-..!"
TOTAL Fow AT I3t
Cwnniry of Drig={hima
PANK INFORNATION
BeseTiclary” o Mase) DAICANS ATEN [XTERNSTIONA. THADE £ ,1T0
A7 N TP A3 AYE
Mesefuiary™ Baak: TANASG RURAL COMMTROIAL BANK
T TIROER

Nask Adfrena: K 198 EAST SEAVEL ROAD, TAICAVG €ITY, J2AMST, OEIN
THL RSN

Intentionally Left Blank
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SCAN IMAGE OF ANNEXURE FORM NO. 296/21-22 dated 12.01.2022

¥ 25 |
ﬂfﬁ :"i’? "% finr..j:-:.l
e Iy One with the Sun
ANMEXURE FORM NO: 296/21-22 @ Dace: 12-0OL-2022

Ta

Tive Oy, Corpmissioner of Custams (EFC-7)

Office o The Asst. fDy. Commissioner of Cubioms,
2nd Fiowor, Room No 2009 & 223, GST Bhawvan,

RCP Compound Near Vapl Overbridgs, Vap,
Diitrict — Valsad, Gujarat — 336591

Subecr: \nfprmation under Aule 4 of Cusioms {Impot of Goods at Concazsstonal Rave of Duty}
Aukes 2017 about intent to Avail benelit of exermption notlfications. :

Slir.
1. wie are reglstered with your Division o8 Manufactuse of Soler Power Generating Systems Solar
S Photovoliaic modale / Sotar Panel under fathng under Chapyer B541 .
2. We want [ amport inputs f Pacts )/ Acressories/ Raw Material st Concessional rate of duty undar abowve
mentlonad ruie, henca the required information Is Eiven hara below:= -
i Neme B Address of Manufacturer and | WAAREE ENERGIES LIMITED .
Importse 1IN 2B, Survesy e 267 WNH-8, Nr Retianoe Petral
Pump, Umbergaon-326L0%, Nandigram Wl anga.
Teluka-Umbesgacn, india.
Goods produced in his factory 7 chapter | Sotar Photowalta tModules Chapter 3541 il
| Heading
[ . EC Code No. i D | RE0ZOATISG 473 T
| . @GST Registration No; ™ I 2amARCASOEZIZZE —i
L e i
L) = Import Invoice Mo and Date AT 3021122B001 dated 18-12-202L
Wil TMame and Addr of Foregn Suppiler
® TO
| | Mo 3 fugiao Indusirial Zone. South Rlag Road, Fuglao
F | Town, Taxcang City, Suzhou Ty, China '
VRS W Molification T Wnder [ R TiCatsn Mo, Gy 208% Custioms deted
concessional rate applicable. 1
o ——
Dartail of Fort of iImport The Specified
Deputy Commassioner of Customs iCD Ti
Terrninals bitd, Umbergaon,
2, Wi §age - |, RTukeess B8 el e et Boeesi (FL Sosmiia 400 Db, hManmraniira. B
o 239 ZR6. S et B ohnime 2o/ Chipesse—agl Pk, hacies Surac 392 FT0, Gagarat ok
Tureey Mo 5B L. Twmb viltage, Tems, Lmibe Chegarar 396 150, #eciue
.4.— i P Sareey hio. 267 ard other, Suki-A h.:r-::g:..ml Village Tal,  Uimbcrgaan, DT Waag Draperat - FRGH TS i
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From the perusal of the annexure submitted by the importer, it is evident that the
importer mentioned Notification No. 50/2017-Customs dated 30.06.2017 (Sr. No. 381)
against Sr. No. VII (Notification No. under which concessional rate is applicable) in the
application. Furthermore, the importer specified the nature and description of goods as
‘Ribbon’/‘ Bar Bus Ribbon’ and provided the HS code 74081990 against Sr. No. X (The s
nature and description of imported goods used in manufacturing such goods and HSN)
in the application. In addition to this, based on the application and commercial invoices,
it is evident that they have not imported “Flat Copper Wire” for which they availed the
benefit of exemption under the said notification. I find that the rule itself clearly states
that the importer must provide a one-time prior information regarding the applicable
notification for such imports to avail of the notification benefits. Therefore, it is pertinent
to mention that these benefits are contingent upon use of the imported goods in

manufacturing a commodity for the specified end use covered by that notification.

23.7 1 find that the importer vide letter dated 19.04.2022 has already stated as
“this is the case of wrong quoting of Notification through oversight and
misunderstanding. The correct Notification applicable in our case is 25/1999-Cus
dated 28.02.1999 under Sr. No. 18 but we wrongly mentioned & claimed Notification
No 50/2017-Cus dated 30.06.2017 under Sr. No. 381 in our all documents.”

23.8 I also find that the statement of Shri Abhishek Sureshbhai Rathod, Assistant
General Manager-Commercial of M/s Waaree Energies Limited, was recorded on
19.04.2022 under Section 108 of the Customs Act, 1962 to seek further clarity on this
issue. In his deposition, when specifically questioned, he admitted that after the
amendment of Notification No. 24/2005-Cus by Notification No. 06/2020-Cus dated
02.02.2020, goods falling under Chapter 74 of the Customs Tariff were removed from
the said notification. Consequently, they started to avail the benefit of exemption under‘E;IH‘TMm%}3&}%‘;‘E
the said notification. I further find that, upon reviewing the said notification, he accepted
that they imported “Cell Ribbon & Bus Bar for Solar PV Module,” i.e., ‘Tinned Copper
Interconnect’ (an intermediate product as per Sr. No. 381 of the said notification) instead
of “Flat Copper Wire.” I find that the statement of Shri Pranjivan Mehta, Director-finance
of M/s Waaree Energies Limited, was recorded on 23.05.2022 under Section 108 of the
Customs Act, 1962 and on perusal of Statement of Shri Abhishek Sureshbhai Rathod,
he stated that the facts mentioned in the Statement was true and correct. In his
deposition, he admitted that they have wrongly availed the benefit of exemption {
notification for their imported goods viz. “Cell Ribbon & Bus Bar for Solar PV Module”.
In light of the facts admitted by the authorized persons of the importer, it transpires
that the benefit of the said notification was not available to their imported goods, and

they had wrongly availed the benefit of the said notification.

23.9 Furthermore, I find that the importer was fully aware of the amendment to
Notification No. 24/2005-Cus dated 01.03.2005 (Sr. No. 39) and that the exemption
they had availed would no longer apply to their products falling under Chapter 74 as of
02.02.2020. After 02.02.2020, the importer had started referencing Notification No.
50/2017-Customs dated 30.06.2017 (Sr. No. 381) in their application under the
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provisions of the Customs (Import of Goods at Concessional Rate of Duty) Rules, 2017,
to avail the exemption of Basic Customs Duty for the import of raw materials. This fact
reveals that the importer had intentionally and wrongly availed the benefit of the said
notification on the imported goods by misrepresenting facts before the jurisdictional
customs authority (EPC) at the time of filing the application under the Customs (Import
of Goods at Concessional Rate of Duty) Rules, 2017, as well as at the time of filing the
Bill of Entries at the port of import.

23.10 From the above facts, I note that “Cell Ribbon” and “Bus Bar Ribbon” are used
in photovoltaic cells. The cell ribbon is used for connecting internal cells within a solar
module, while the bus bar is used for output in a solar module. Further, “Cell Ribbon”
and “Bus Bar Ribbon” are types of photovoltaic ribbon (tinned copper interconnect,
which is classified as an intermediate product as per Sr. No. 381 of Notification No.
50/2017-Cus dated 30.06.2017. Although these products are types of intermediate
products (tinned copper interconnect), the notification does not exempt these
intermediary goods from the levy of Basic Customs Duty, as the imported raw materials
are distinct products according to the notification. Thus, I find that the importer has
... not only violated the clear provisions of exemption Notification No. 50/2017 by wrongly
availing the exemption benefits but also contravened the provisions of IGCR Rules,
2017, by submitting incorrect information before the Jurisdictional Assistant

Commissioner/ Deputy Commissioner.

23.11 I find that the noticee has argued in their submission that it is merely a
procedural lapse for not availing the correct notification in their applications through
which they intended to avail the exemption benefits. However, the relevant serial
number of the notification is specific about such parts and components that are to be
used in further manufacturing. For the sake of clarity, I would like to mention the
decision of the Tribunal in the case of Commissioner of Central Excise and GST,
Delhi-I vs. SB Industries, reported as 2019 (366} ELT 185 (T), where it was held that
a violation of the terms and conditions of the bond/undertaking is sufficient ground to
hold the appellant liable to pay the duty forgone, as the undertaking wrongly stated that

the imported parts and components were used for manufacturing.

23.12 1 find that the benefit of exemption notification should not be extended to
circumvent any goods and should not be elastically stretched to cover goods that may
not fall under its scope. The decision of the Hon’ble Apex Court in the case of
Commissioner of Customs (Import), Mumbai vs. Dilip Kumar & Company, reported
as 2018 (361) ELT 577 (SC), is relied upon, wherein it has been held that exemption
notifications should be interpreted strictly. The burden of proving applicability lies with
the assessee, who must show that their case falls within the parameters of the
exemption clause or exemption notification. In cases of ambiguity, the benefit shall favor
the state: however, in a taxing statute, any ambiguity generally benefits the assessee.

In a prior decision, in Tata Iron & Steel Co. Ltd. vs. State of Jharkhand, r_eported
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as (2005) 4 SCC 272, the two-judge bench of the Hon’ble Supreme Court established
that eligibility clauses related to exemption notifications must be interpreted strictly.
Following Novepan India Ltd. vs. Collector of C. Ex. and Customs, Hyderab-a'd',r SO
reported as 1994 (73) ELT 769 (SC), it was held that “the principle that if a provision
of fiscal statute is unclear, an interpretation favoring the assessee may be adopted, does
not apply to exemption notifications; it is for the assessee to demonstrate that they fall
within the purview of the exemption.” This view was recently affirmed by the Hon'ble
Apex Court in the case of L.R. Brothers Indo Flora Ltd. vs. Commissioner of Central
Excise, reported as 2020 (373) ELT 721 (SC). Summarizing, it is evident that the
importer has wrongly availed the benefit of the exemption from basic customs duty by

incorrectly claiming the benefit under Notification No. 50/2017.

P T Yl B el WL

23.13 In view of the above facts, it is evident that M/s Waaree Energies Limited has
wilfully and wrongly availed the benefit of Notification No. 50/2017-Cus dated
30.06.2017, as amended, since the goods imported by them were not covered under the
said exemption notification. The importer, in their submission dated 19.04.2022, and
Shri Abhishek Sureshbhai Rathod, in his statement dated 19.04.2022 and Shri
Pranjivan Mehta, in his statement dated 19.04.2022, have admitted the fact that the
benefit of the said notification was not applicable to their imported goods, and they had
wrongly availed the benefit of Notification No. 50/2017-Cus dated 30.06.2017, as
amended. Therefore, I find that M/s Waaree Energies Limited was availing blanket
exemption for their imported goods by misclassifying them as “Flat Copper Wire for use
in the manufacture of photovoltaic ribbon (tinned copper interconnect] and further in

the manufacture of solar photovoltaic cell or module.”

23.14 From the facts discussed above, I find that it is clear and discernible that M/s
Waaree Energies Limited is directly considering their imported goods under column 2 of
Sr. No. 381 in Notification No. 50/2017-Cus dated 30.06.2017, which provides an
exemption from Basic Customs Duty for “Flat Copper Wire for use in the
manufacture of photovoltaic ribbon (tinned copper interconnect) for
manufacturing solar photovoltaic cells or modules” only, however, their product is
other than the goods exempted by the saja notification. I, therefore, find and hold that
the importer is not eligible to avail the benefit of Sr. No. 381 of Notification No. 50/2017-
Cus dated 30.06.2017 in this case, and the applicable Customs Duty of Rg:™Wawie

3,79,13,265/- is liable to be recovered, as the exemption notification was not applicable

to the importer for the said imported goods.

23.15 M/s Waaree Energies Limited has argued that they mentioned incorrect
exemption notification No. 50/2017 dated 30.06.2017 due to misunderstanding of the
description of the goods. They assert that they were actually eligible for exemption under
Sr. No. 18 of Notification No. 25/1999-Cus dated 28.02.1999 and that this was merely
a procedural lapse. They further contended that no duty was payable on the said goods
as they ‘would have been exempted if the correct notification No. 25/1999-Cus dated
28.02.1999 had been cited. They argue that it is well-settled law that substantive

Page 30 of 42

1 ER A ah '



benefits cannot be denied due to procedural lapses, and they have cited various
judgments to support their position. In this regard, I find that the importer contended
that their imported goods were eligible for exemption under Sr. No. 18 of Notification
No. 25/1999-Cus dated 28.02.1999. Before proceeding further, I would like to reiterate
the relevant portion of Sr. No 18 of Notification 25/1999-Cus dt. 28.02.1999, as

amended, for better understanding of the facts:

Notification No. 25/99-Customs dated 28.02.1999

In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,
1962 (52 of 1962), the Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the goods specified in column (3) of Table below,
and falling under the Chapters of the First Schedule to the Customs Tariff Ad, 1975 (51
of 1975) specified in the corresponding entry in column (2} of the said Table, when
imported into India for use in the manufacture of the finished goods speaﬁed in the
corresponding entry in column {4) of the said Table, from so much of that portion of the
duty of customs leviable thereon which is specified in the said First Schedule, as is in
excess of the amount calculated at the rate of,

(@) 5% ad valorem in the case of the imported goods specified in List A;
(b .....

[Chapter or
Sr. | Heading or
No. [Sub-heading
or tariff item)| r
=(1) (2) (3) (4)
LIST A

Descfiption of

Description of imported goods finished goods

Aluminium paste; ethylene vinyl acetate sheets (EVA);
primer for EVA; Crane glass; tedlar coated aluminium
sheet; phosphorous oxychloride; halo carbon
(CF4)/Freon gas; tinned copper interconnect;
toughened glass with low iron content and
28,38,39,70,| transmittivity of min. 90% and above; multilayered Solar cells/

74,76 sheets with tedlar base; fluro polymer resin; ultra high modules.
purity (UHP) silane in UHP nitrogen; UHP silane; ‘
diborane in UHP silane; MOCVD grade phosphine in
UHP silane; silver sputtering target; high purity tin
tetrachloride; nitrogen trifluoride of 99% purity and
above

18.

I note that the importer asserted eligibility for duty exemption on the imported goodé
under Sr. No. 18 of Notification No. 25/1999-Cus dated 28.02.1999. However, this claim
was not invoked contemporaneously with the filing of the Bill of Entry but was instead
raised belatedly, post facto, after initiation of investigation by the DRI. Under the self-
assessment regime, wherein the Customs authorities rely extensively on declarations
made by importers, it is incumbent upon the importer to exercise due diligence in
verifying the applicability of relevant notifications and the accurate identification of any
exemption serial numbers claimed. I also note that if an importer realizes that incorrect
information was submitted in the Bill of Entry, they have the option to request for
amendment under Section 149 of the Customs Act, 1962. This provision allows for
rectifications in specified circumstances. However, in this case, the importer did not
pursue amendment, nor did they claim the benefit at the appropriate time. It is solely

the importer's prerogative to decide whether or not to avail an exemption notification;
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however, it is not obligatory upon the Customs authorities to confer exemption benefits
suo motu, especially if not expressly claimed by the importer at the outset. After being
noticed by the department, there remains no room for any other interpretation than
holding that impugned imported goods are not eligible for benefit of duty exemption.
The said benefit cannot be extended at a belated stage as and when required for the
sake of convenience of the importer. Hence, I find from the facts and circumstances,
that it is unequivocally apparent that the benefit of the said notification was not
available to their imported goods, and they had wrongly availed the benefit of
Notification No. 50/2017-Cus dated 30.06.2017 (at Sr. No. 381).

R & SRR

23.16 The noticee further contended that after the DRI investigation, they have started
to avail the benefit of exemption Notification No. 25/99 and at present they are
importing the said goods under exemption Notification No. 25/99. Upon examination of
the submissions made by the noticee, I note that it is evident that a matenal alteration
in the description of goods on the bill of entry has been effected subsequent to the
commencement of DRI’s investigation. Originally, the description of the goods in the bill
of entry was designated as “Cell Ribbon” and “Bus Bar Ribbon": however, the noticee
has since amended these descriptions to “Tinned Copper Interconnect Ribbon for
Solar PV Module” and “Tinned Copper Interconnect Busbar for Solar PV Module.”
This alteration, undertaken post-initiation of DRI's scrutiny, raises serious concerns
regarding the intent to misrepresent the true nature of the goods to improperly avail
customs duty exemptions. It is pertinent to note that, based on the record and the
historical pattern of entries filed prior to the investigation, the noticee has consistently
refrained from using the term “Tinned Copper Interconnect” in describing these goods.
This post-hoc alteration appears to be a deliberate attempt to bring the imported goods
within the purview of exemption under Notification No. 25/99-Cus., which would
otherwise be inapplicable. It is a well-settled principle that a misdeclaration or
recharacterization of goods with the intent of securing undue benefits under exemption
notifications amounts to a breach of the duty of full and honest disclosure. Furthermore,
any exemption claims demand strict interpretation, and any misrepresentation or
concealment invalidates the right to claim such an exemption. The noticee, being. assyammgrm: -
established and reputed entity, is expected to exercise due diligence and legal
responsibility in assessing the eligibility of any customs exemptions, particularly under
Notification No. 50/2017-Cus. It is implausible that a company of such stature would
avail itself of such significant fiscal benefits “randomly” or without thoroughly evaluating
the legal applicability of the said notification to the goods in question. Further,
exemption notifications must be anchored in bona fide compliance with both the letter
and spirit of the law, and any deviation to achieve unintended fiscal advantage warrants
close scrutiny. In light of these considerations, the noticee’s contentions regarding the
continuous applicability of the exemption under Notification No. 25/99-Cus. are
untenable, as they lack the requisite legal foundation and appear to contravene

established customs practices and judicial precedents on exemption notifications.
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23.17 I further find that the Hon’ble Courts have consistently held that exemption
notifications are to be strictly interpreted and that, even in cases of doubt, the benefit
of doubt should favor the revenue. The Hon'ble Apex Court in the case of M/s Larsen &
Toubro Ltd. Vs Commissioner of Central Excisel Ahmedabad reported in 2015 (3240
ELT 646 (SC) had held to this effect in Para 23 of the decision:

“23. On these facts, as far as appeal of the L&T is concerned that warrants to be
dismissed when we find that the assessee was producing RMC and *the exemption
notification exempts only CM and the two products are different. Even If there is a
doubt, which was even accepted by the assessee, since we are dealing with the
exemption notification it has to be strict interpretation and in case of doubt, benefit
has to be given to the Revenue. Appeals of L&T therefore fails and are dismissed’

A review petition against this decision was also rejected by the Hon’ble Apex
Court, as reported in Larsen & Toubro Ltd. vs Commissioner, 2016 (336) ELT Al35 (S.C.).
Applying the ratio of these decisions in this case, 1 find that the noticee, who is availing

substantial exemption benefits from duty, was required to comply with the notification’s

[ gonditions. Non-compliance would constitute a violation of the exemption notification,

making them ineligible for such an exemption

23.18 I further find that, in the case of BPL Ltd., reported as 2015 (319) ELT 556 (5.C.),
the Apex Court ruled that strict interpretation must be applied to exemption
notifications, and it is upon the assessee to demonstrate that they fulfill all eligibility
conditions under such notifications. The review petition filed by M/s BPL Ltd. was
dismissed by the Supreme Court, as reported in 2015 (324) ELT A79 (S.C.).

23.19 Regarding the importer’s contention of procedural lapse, I rely on the decision
in Eagle Flask Industries Ltd. vs Commissioner of Central Excise, Pune, as reported

in 2004 (171) E.L.T. 296 (S.C.), wherein the Hon’ble Supreme Court held that:

“6. We find that Notification No. 11/88 deals with exemption from operation of Rule
174 to exempted goods. The notification has been issued in exercise of powers
conferred by Rule 174-A of the Rules. Inter alia, it is stated therein that, where the
goods are chargeable to nil rate of duty or exempted from the whole of duty of excise
leviable thereon, the goods are exempted from the operation of Rule 174 of the Rules.
The goods are specified in the Schedule to the Central Excise Tariff Act, 1985 fin
short “the Tariff Act”). The proviso makes it clear that where goods are chargeable
to nil rate of duty or where the exemption from the whole of the duty of excise leviable
is granted on any of the six categories enumerated, the manufacturer is required to
make a declaration and give an undertaking, as specified in the form annexed while
claiming exemption for the first time under this notification and thereafter before the
15th day of April of each financial year. As found by the forums below, including
CEGAT, factually, the declaration and the undertaking were not submitted by the
appellants. This is not an empty formality. It is the foundation for availing the
benefits under the notification. It cannot be said that they are mere procedural
requirements, with no consequences attached for non-observance. The consequences
are denial of benefits under the notification. For availing benefits under an exemption
notification, the conditions have to be strictly complied with. Therefore,' CEGAT
endorsed the view that the exemption from operation of Rule 174, was not available
to the appellants. On the facts found, the view is on terra firma. We find no merit in
this appeal, which is, accordingly, dismissed.”
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23.20 1 also rely on the decision of the Hon’ble High Court of Madhya Pradesh in
“Principal Commr. Of CGST & C. Ex,, Bhopal Vs. Teva API India Ltd” as reported in
2019 (367) E.L.T. 618 (M.P.), where it was held that:

“15. The respondent though has supported the impugned judgment by relying on
the decisions in “Commissioner of C. Ex., Nagpur v. Ballarpur Industries Ltd. [2007
(215) E.L.T. 489 (S.C.), Commissioner of Central Excise v. Gas Authority of India
Ltd. [2008 (232) E.L.T. 7 (S.C.)}, Commissioner v. Reliance Ports And Terminals
Ltd. [2016 _(334) E.L.T. 630 (Guj)]” to bring home the submissions that the
Notification No. 22/2003-C.E., Notification No. 30/2015-Central Excise, Notification
No. 52/2003-Cus. & Notification No. 34/2015-Cus. though are nomenclatured as
Exemption Notifications but in substance lay down the procedural aspect to be
adhered to while destroying the rejected inputs and expired manufactured goods. It
is accordingly urged that the CESTAT was well within its jurisdiction in holding the
same being directory/ procedural in according the refund of duty. These contentions
when tested on the anvil of the law laid down by Hon’ble Supreme Court in Eagle
Flask Industries Ltd. {supra) and in Commissioner of Customs (Import),
Mumbai (supra) do not merit consideration.

16. In view of above analysis, the substantial question of law is answered in favour
of the appellant that the CESTAT committed fundamental error in construing the
Exemption Notification {Notification No. 22/2003-C.E., Notification No. 30/2015-
Central Excise, Notification No. 52/2003-Cus. & Notification No. 34/2015-Cus.] as
directory by condoning the lapse on the part of the assessee in destroying the
manufactured goods outside the unit without permission of the concerned Authority.”

23.21 From ratio of these judgments, it is clear that a procedural lapse cannot be used
as an excuse by the importer. It is the importer’s responsibility to cite correct notification

number to avail the benefit of the exemption; however, they failed to do so in this case.

23.22 Further, 1 find that the Noticee has quoted and relied on various case
laws/judgments in their defense submission to support their contention on some issues
raised in the Show Cause Notice. [ am of the view that conclusions in those cases maj;"wﬁﬂi%r‘%xﬁ'ﬂm*“:'
be correct, but they cannot be applied universally without considering the hard realities
and specific facts of each case. Those decisions were made in different contexts, with
different facts and circumstances, and the ratio cannot apply here directly. Therefore, I
find that while applying the ratio of one case to that of the other, the decisions of the
Hon'ble Supreme Court are always required to be borne in mind. The Hon'ble Supreme
Court in the case of CCE, Calcutta Vs Alnoori Tobacco Products {2004 (170) ELT 135(SC)
has stréssed the need to discuss, how the facts of decision relied upon fit factual
situation of a given case and to exercise caution while applying the ratio of one case to
another. This has been reiterated by the Hon'ble Supreme Court in its judgement in th-'<1:W#‘!ﬁ!ﬂ’f"'imﬂ"ﬁ‘m«mmg
case of Escorts Ltd. Vs CCE, Delhi [2004(173) ELT 113(SC)] wherein it has been observed
that one additional or different fact may make huge difference between conclusion in
two cases, and so, disposal of cases by blindly placing reliance on a decision is not
proper. Again in the case of CC{Port), Chennai Vs Toyota Kirloskar [2007({2013) ELT4(SCJ],
it has been observed by the Hon'ble Supreme Court that, the ratio of a decision has to

be understood in factual matrix involved therein and that the ratio of a decision has to
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be culled from facts of given case, further, the decision is an authority for what it decides

and not what can be logically deduced there from.

23.23 As regard proposal in the show cause notice for demand of differential Customs
Duty along with applicable interest, I find that the Noticee in their defense submission
has submitted that they had prior knowledge about the ineligibility of the benefit of Sr.
No.381 of Notification No.50/2017-Customs dated 30.06.2017 (as amended) in respect
of the subject goods. Therefore, 1 find that the noticee was fully aware about the facts
that the 'Cell Ribbon' and 'Bus Bar Ribbon' are different articles from Flat Copper wire'
and exemption benefit of Sr. No. 381 of Notification No0.50/2017-Cus dated 30.06.2017,
as amended, was not admissible to ‘Ribbon’, ‘Cell Ribbon' and 'Bus Bar Ribbon' imported

AT s

by them. From the facts available on record and the deposition of the concerned persons
of the importer, the facts reveal that the noticee has knowingly and deliberately availed
the benefit of exemption Notification No. 50/2017-Customs dated 30.06.2017, as
amended on import of 'Cell Ribbon' and 'Bus Bar Ribbon', in guise of "Flat Copper Wire
for using the same in the manufacture of photo voltaic ribbon (tinned copper
interconnect) for furtherance in manufacturing of solar photovoltaic cell or module”. I,
_ therefore, find and hold that the aforementioned Duty is recoverable from M /s. Waaree

Energies Limited under the provisions of Section 28(4) of the Customs Act, 1962.

23.24 The importer has contended that when the demand for duty is unsustainable
in law, the question of imposing interest does not arise. In this regard, I find that, as
elaborated in the preceding paragraphs, I have already held that the duty in the present
case is recoverable from the importer under the provisions of Section 28(4} of the
Customs Act, 1962. Further, Section 28AA of the Customs Act, 1962, provides that
where a person is liable to pay duty in accordance with the provisions of Section 28,
such person shall, in addition to the duty, be liable to pay interest at the applicable rate.
The said section mandates automatic payment of interest along with the duty confirmed
or determined under Section 28. In light of the foregoing paras, I have already held that
the customs duty amounting to Rs. 3,79,13,265/- (Rupees Three Crore, Seventy Nine

... Lakh, Thirteen Thousand, Two Hundred and Sixty Five Only) is recoverable under
Section 28(4) of the Customs Act, 1962. Therefore, I hold that the differential customs
duty of Rs. 3,79,13,265/- is to be demanded and recovered as determined under Section
28(8) of the Customs Act, 1962, along with applicable interest, as provided under
Section 28AA of the Customs Act, 1962.

24. In the present case, M/s. Waaree Energies Limited has contended that
invocation of Section 28(4) of the Customs Act, 1962, is not applicable on the grounds
that there was no suppression of facts or collusion on their part. It has been argued that
they did not misdeclare the imported goods and submitted all relevant documents at
the time of filing the Bill of Entry. Further, the HSN code of the imported goods was
correctly mentioned in Form IGCR-1 on the common portal prior to obtaining clearance

for import. They claim that incorrect mention of the notification number was due to an
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interpretational issue of law. Additionally, they contended that the import of “Cell
Ribbon and Bus Bar for Solar PV Module” was exempted under Notification No.
25/1999-Cus dated 28.02.1999, and thus, no duty liability arose, rendering the
invocation of Section 28(4) improper. Upon examination of the facts, [ note that the
importer had subscribed to a declaration as to the truthfulness of the contents of the
Bills of Entry in terms of Section 46(4) of the Customs Act, 1962 in all their import
consignments. Further, consequent upon the amendments to Section 17 of the Customs
Act, 1962 vide Finance Act, 2011, 'Self-Assessment' has been introduced in Customs.
Section 17 of the Customs Act, 1962 effective from 08.04.2011, which provides for self-
assessment of duty on imported goods by the importer by filing a Bill of Entry, in the
electronic form. Section 46 of the Customs Act, 1962 makes it mandatory for the
importer to make an entry for the imported goods by presenting a Bill of Entryy S
electronically to the proper officer. As per Regulation 4 of the Bill of Entry {Electromnic
Integrated Declaration and Paperless Processing) Regulation, 2018 (issued under
Section 157 read with Section 46 of the Customs Act, 1962), the Bill of Entry shall be
deemed to have been filed and self-assessment of duty completed when, after entry of
the electronic declaration in the Indian Customs Electronic Data Interchange System
either through ICEGATE or by way of data entry through the service center, a Bill of
Entry number is generated by the Indian Customs Electronic Data Interchange System
for the said declaration. Thus, under the scheme of self-assessment, it is the importer
who has to doubly ensure that he declares correct description of the imported goods,
their correct classification, the applicable rate of duty, value, and benefit of exemption
notification claimed, if any, in respect of the imported goods while presenting the Bill of
Entry. I note that with the introduction of self-assessment by amendment to Section 17,
w.e.f. 8 April 2011, it is added and enhanced responsibility of the importer to declare
correct description, value, notification, etc. and to correctly determine and pay the duty
applicable in respect of the imported goods. Further, in the self-assessment regime, the
onus is on the importer to correctly mention the applicable notifications and pay
applicable duties. In the instant case, it is apparent that the importer was aware that
‘Cell Ribbon,' and 'Bus Bar Ribbon' are distinct from "Flat Copper Wire" intended for use
in the manufacture of photovoltaic ribbon (tinned copper interconnect) and,
subsequently, in the manufacture of solar photovoltaic cells or modules. I note that the
benefit of the exemption under Sr. No. 381 of Notification No. 50/2017-Cus dated
30.06.2017, as amended, was not available for the goods imported by the Noticee:ruubmsimmi:
Notwithstanding this, I find that the importer knowingly and deliberately availed of the
benefit of the said Notification, by misclassifying the goods in question as "Flat Copper
Wire for use in the manufacture of photovoltaic ribbon (tinned copper interconnect) and
further in the manufacture of solar photovoltaic cells or modules,” with malafide
intention to evade payment of customs duty at the appropriate rate. This constitutes a
willful mis-declaration and suppression of facts with an intent to evade duty, thereby
justifying the invocation of the extended period of limitation under Section 28(4) of the
Customs Act, 1962. In view of the above, I find that the contentions raised by the

importer are devoid of merit, and the invocation of the extended period under Section
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28(4) is legally sustainable. Consequently, [ find that the ratio of the judicial precedents

relied upon by the Noticee are inapplicable to the facts of the present case.

25. Whether the goods valued at Rs. 58,41,79,727/- imported by M/s. Waaree
Energies Limited are liable for confiscation under Section 111(m) of the Customs

Act, 19627

25.1 The present Show Cause Notice also proposes for the confiscation of the imported
goods valued at Rs. 58,41,79,727/- under the provisions of Sections 1 11(m) of the
Customs Act, 1962.

"'28% As discussed in paras supra, the noticee has imported the impugned goods by
wrongly availing the benefit of Sr. No. 381 of Notification No.50/2017-Customs dated
30.06.2017 as amended (by paying NIL BCD) instead of paying Customs Duty at the
rate of 5% BCD and 10% SWS and by way of adopting this modus in respect of impugned
goods, they had got cleared goods valued at Rs. 58,41,79,727/- from ICD Tumb and
other ports without paying Customs Duty at applicable rate. Thus M/s. Waaree Energies
Limited has deliberately and knowingly indulged in suppression of facts in respect of
their imported goods and has wilfully and wrongly availed the benefit of specific entries
of the aforementioned Notifications which was not available to them, with an intent to
evade payment of Customs Duty. Section 111 (m} of the Customs Act, 1962 provides for
confiscation of any imported goods which do not correspond in respect of value or in
any other particular with the entry made under this Act. In this case, the importer has
resorted to wrong availment of benefit of the specific entry of the Notification as
mentioned above in the Bills of Entry filed by them with an intention to avoid Customs
Duty liability that would have otherwise accrued to them. Thus, provisions of Section
111{m) of the Customs Act, 1962 would come into picture. I thus find that wilful and
wrong availment of the benefit of the specific entry of the aforementioned Notification by
M/s. Waaree Energies Limited has rendered the impugned goods liable for confiscation
under Sections 111(m) of the Customs Act, 1962. I, therefore, hold the goods valued at
Rs. 58,41,79,727/- (Rupees Fifty Eight Crore, Forty One Lakh, Seventy Nine
Thousand, Seven Hundred and Twenty Seven only) liable to confiscation under the
provisions of Sections 111(m) ibid. Further, the aforementioned goods are not physically
- available for confiscation, and in such cases, redemption fine is imposable in light of
the judgment in the case of M/s. Visteon Automotive Systems India Ltd. reported
at 2018 (009) GSTL 0142 (Mad) wherein the Hon’ble High Court of Madras has

observed as under:

The penalty directed against the importer under Section 112 and the fine
payable under Section 125 operate in two different fields. The fine under
Section 125 is in lieu of confiscation of the goods. The payment of fine
followed up by payment of duty and other charges leviable, as per sub-
section (2} of Section 125, fetches relief for the goods from getting
confiscated. By subjecting the goods to payment of duty and other
charges, the improper and irregular importation is sought to be
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regularised, whereas, by subjecting the goods to payment of fine under
sub-section (1) of Section 125, the goods are saved from getting
confiscated. Hence,_the availability of the goods is not necessary for
imposing the redemption fine. The opening words of Section 125,
“Whenever confiscation of any goods is authorised by this Act ....”, brings
ot the point clearly. The power to impose redemption fine spnngs from
the authorisation of confiscation of goods provided for under Section 111
of the Act. When once power of authorisation for confiscation of goods
gets traced to the said Section 111 of the Act, we are of the opinion that
the phusical availability of goods is not so much relevant. The redemption
fine is in fact to avoid such consequences flowing from Section 111 only.
Hence, the payment of redemption fine saves the goods from getting
confiscated. Hence, their physical availability does not have any
significance for_imposition of redemption fine under Section 125 of the
Act. We accordingly answer question No. fiii).

25.3 Hon’ble High Court of Gujarat by relying on this judgment, in the case of
Synergy Fertichem Ltd. Vs. Union of India, reported in 2020 (33) G.S.T.L. 513
(Guj.), has held interalia as under:-

&

bl £ SRR In the aforesaid context, we may refer to and rely upon a decision of the
Madras High Court in the case of M/s. Visteon Automotive Systems v. The Customs,
Excise & Service Tax Appellate Tribunal, C.M.A. No. 2857 of 2011, decided on 11th
August, 2017 {2018 {9) G.S.T.L. 142 (Mad.)], wherein the following has been observed in
Para-23;

%23, The penalty directed against the importer under Section 112 and
the fine payable under Section 125 operate in two different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The payment of fine
followed up by payment of duty and other charges leviable, as per sub-section
(2) of Section 125, fetches relief for the goods from getting confiscated. By
subjecting the goods to payment of duty and other charges, the improper and
irregular importation is sought to be regularised, whereas, by subjecting the
goods to payment of fine under sub-section (1} of Section 125, the goods are
saved from getting confiscated. Hence, the availability of the goods is not
necessary for imposing the redemption fine. The opening words of Section I 25,
“Whenever confiscation of any goods is authorised by this Act....”, brings out. ...«aeiiuunsese:
the point clearly. The power to impose redemption fine springs from the
authorisation of confiscation of goods provided for under Section 111 of the Act.
When once power of authorisation for confiscation of goods gets traced to the
said Section 111 of the Act, we are of the opinion that the physical availability
of goods is not so much relevant. The redemption fine is in fact to avoid such
consequences flowing from Section 111 only. Hence, the payment of redemption
fine saves the goods from getting confiscated. Hence, their physical availability
does not have any significance for imposition of redemption fine under Section
125 of the Act. We accordingly answer question No. {iti).”

175. We would like to follow the dictum as laid down by the Madras High
Court in Para-23, referred to above.”

25.4 The Importer, M/s. Waaree Energies Limited, has contended that the impugned

goods are not liable for confiscation under Section 111(m}) of the Customs Act, 1962, on
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the grounds that they had correctly declared the description of the goods and the
corresponding HSN code in Form IGCR-1 as well as in the Bill of Entry. The Importer
further contended that the incorrect notification number mentioned in the Bill of Entry
was merely a procedural lapse, and that the imported goods were exempt from duty.

The Importer has also relied on a judicial decision to support their contention. In this

A,,wrggard, I find that as discussed in the preceding paragraphs, it is clear that the importer

was fully aware that they were not eligible to avail the benefit of Customs Notification
No. 50/2017-Cus dated 30.06.2017, as amended {Sr. No. 381). Despite this, they
willfully availed the full exemption from Basic Customs Duty (BCD) by importing "Cell
Ribbon" and "Bus Bar Ribbon" under the guise of "Flat Copper Wire". Furthermore, it is
pertinent to note that the misuse of the said Notification would not have come to light
had the departmental officers not initiated an investigation into the matter. M /s. Waaree
Energies Limited suppressed material facts by mis-declaring that the imported "Cell

Ribbon" and "Bus Bar Ribbon" were exempt from customs duty, which clearly

. establishes mens rea on the part of the Importer to evade payment of Customs Duty. As

elaborated earlier, Section 111(m) of the Customs Act, 1962, is applicable in this case,
as M/s. Waaree Energies Limited wrongfully availed the benefit of Sr. No. 381 of
Notification No. 50/2017-Cus dated 30.06.2017, as amended, which was not available
to them, with intent to evade the customs duty otherwise payable. In view of the
foregoing, I find that the contentions raised by M/s. Waaree Energies Limited are devoid
of legal merit, and the judicial precedent relied upon by them is not applicable to the

facts and circumstances of the present case.

26. Whether M/s. Waaree Energies Limited is liable for penalty under Section
114A of the Customs Act, 1962 ?

The Show Cause Notice proposes penalty under the provisions of Section 114A of
the Customs Act, 1962 on the noticee. The Penalty under Section 114A can be imposed
only if the Duty demanded under Section 28 ibid by alleging wilful mis-statement or
suppression of facts etc. is confirmed/determined under Section 28(4) of the Customs Act,
1962. As discussed in the foregoing paras, M/s. Waaree Energies Limited has deliberately
and knowingly indulged in suppression of facts in respect of their imported product and
has wilfully and wrongly availed the benefit of specific entry of Notification No.50/2017-
Customs dated 30.06.2017 (Sr.No.381 of said Notification) as amended (by paying NIL
BCD) which was not available to them with an intention to avoid the Customs Duty liability
that would have otherwise accrued to them. I have already held that the differential
Customs Duty of Rs. 3,79,13,265/- (Rupees Three Crore, Seventy Nine Lakh, Thirteen
Thousand, Two Hundred and Sixty Five Only) is to be demanded and recovered from
M/s. Waaree Energies Limited under the provisions of Section 28(4) of the Customs Act,
1962. As the provision of imposition of penalty under Section 114A ibid is directly linked
to Section 28(4) ibid, I find that penalty under Section 114A of the Customs Act, 1962 is

to be imposed upon M/s. Waaree Energies Limited.
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27. Whether M/s. Waaree Energies Limited is liable for penalty under Section
112 of the Customs Act, 1962:

I find that fifth proviso to Section 114A stipulates that “where any penalty has been
levied under this section, no penalty shall be levied under Section 112 or Sect{on 1147
Thus, I am inclined to hold that the penalty under Section 114A ibid has already been
imposed upon the noticee, simultaneously the penalty under Section 112 of the Customs
Act, 1962, is not imposable in terms of the fifth proviso to Section 114A ibid in the instant
case. Hence, I refrain from imposing penalty on the importer under Section 112 of the

Customs Act, 1962.

28. Whether M/s. Waaree Energies Limited is liable for penalty under Section
114AA of the Customs Act, 19627

28.1 The Show Cause Notice also proposes Penalty under Section 114AA of the Customsuwgyisizmtsies:-
Act, 1962 on M/s. Waaree Energies Limited. The importer contended that Section 114AA
is not applicable on the importer because the importer had no intention to hide the facts
or to evade the payment of custom duty. They further contended that the penalty under
section 114AA ibid can be invoked only when the person knowingly or intentionally
makes any declaration which is false or incorrect. As discussed in the foregoing paras,
it is evident that despite knowing the actual facts of the imported goods, the noticee had
knowingly and intentionally made, signed or used the declaration, statements and/or
documents and presented them to the Customs Authorities which were found incorrect
in as much as the exemption notification was not available to the imported goods.
Therefore, contention of the noticee does not hold water and I reject the same. [ therefore
find and hold that for this act on the part of M/s. Waaree Energies Limited, they are
liable for penalty in terms of the provisions of Section 114AA of the Customs Act, 1962.

28.2 Further, I rely on the decision of Principal Bench, New Delhi in case of Principal
Commissioner of Customs, New Delhi {import) Vs. Global Technologies & Research
(2023)4 Centax 123 (Tri. Delhi) wherein it has been held that “Since the importer had
made false declarations in the Bill of Entry, penalty was also correctly imposed under

Section 114AA by the original authority”.

29, . In view of my findings in paras supra, I pass the following order:

:ORDER: _
a) I deny the benefit of Customs Notification No.50/2017-Cus dated 30.06.2017
as amended (Sl. No. 381) as claimed by them for exemption from payment of
Basic Customs Duty;

b) 1 confirm the Differential Duty amounting to Rs. 3,79,13,265/- (Rupees
Three Crore, Seventy Nine Lakh, Thirteen Thousand, Two Hundred and
Sixty Five Only), as discussed above in foregoing paras for wrong availment
of exemption notification no. 50/2017-Cus dated 30.06.2017 (Sr. No. 331) as
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d)

g)

detailed in Annexure-A to the Notice with respect to the impugned goods
imported through various ports and ICD and order recovery of the same from"
M/s. Waaree Energies Limited, 602, Western Edge-I, Off Western Express
Highway, Borivali (East}, Mumbai- 400066 under Section 28(4) of the
Customs Act, 1962.

I order to recover the interest on the aforesaid demand of Duty confirmed at
29 (b) above as applicable in terms of Section 28AA of the Customs Act, 1962,

I hold the goods imported during the period under consideration valued at Rs.
58,41,79,727/- (Rupees Fifty Eight Crore, Forty One Lakh, Seventy Nine
Thousand, Seven Hundred and Twenty Seven Only) liable to COIlfiSCElthIl
under the provisions of Section 111(m) of the Customs Act, 1962. However
as the goods are not physically available for confiscation, [ impose redemptwn
fine of Rs. 3,00,00,000/- (Rupees Three Crore only) in lieu of confiscation
under Section 125 of the Customs Act, 1962;

I impose a penalty of Rs. 3,79,13,265/- (Rupees Three Crore, Seventy Nine
Lakh, Thirteen Thousand, Two Hundred and Sixty Five Only) on M/s.
Waaree Energies Limited plus penalty equal to the applicable interest under
Section 28AA of the Customs Act, 1962 payable on the Duty demanded and
confirmed at 29 (b) above under Section 114A of the Customs Act, 1962.
However, in view of the first and second proviso to Section 114A of the
Customs Act, 1962, if the amount of Customs Duty confirmed and interest
thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the
Duty, subject to the condition that the amount of such reduced penalty is also
paid within the said period of thirty days;

I refrain from imposing any penalty on M/s. Waaree Energies Limited under
Section 112 of the Customs Act, 1962;

I impose a penalty of Rs 5,00,000/- (Rs Five Lakh only) on M/s. Waaree
Energies Limited under Section 114AA of the Customs Act, 1962.

30. This order is issued without prejudice to any other action that may be taken under
the provisions of the Customs Act, 1962 and rules/regulations framed thereunder or
any other law for the time being in force in the Republic of India.

31. The Show Cause Notice VIII/10-28/Commr./O&A/ 2022-23 dated 04.01.2024 is

disposed off in above terms.

“ i
(Shiv Kumar Sharma)
Principal Commissioner,

Customs, Ahmedabad

DIN-20241171MNOOO0OOODBOO
F.No. VIII/10-28 /Commr/O&A/2022-23 Date: 22 .11.2024

To

M/s. Waaree Energies Limited,
602, Western Edge-I, Off Western Express Highway,
Borivali (East), Mumbai- 400066
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Copy to:

(1) The Chief Commissioner of Customs, Gujarat Customs Zone, Ahmedabad.

(2) The Additional Director General, DRI, Ahmedabad Zonal Unit.

(3) The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.

(4) The Deputy Commissioner of Customs, ICD Tumb, Nhava Sheva & Sahar ACC

(5) The Superintendent of Customs (Systems) in PDF format for uploading on the
website of Customs Commissionerate, Ahmedabad.

(6)Guard File.
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