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1962 (as amended), in respect of the following
this order can prefer a Revision Application to The
Application), Ministry of Finance, (Department of
3 months from the date of communication of the

tr
Under Section 129 DD(1) of the Customs Act,
categories of cases. any person aggrieved by
Additional Secretary/Joint Secretary (Revision
Revenue) Parliament Street, New Delhi within

i---Fffiffi,od*
(6) sqC cro

ny goods imported on baggage
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(b)

I

(E)

(rT)

(a)

place of destination in lndia or so much of the quantity of such goods as has not been unloaded at
any such destination if goods unloaded at such destination are lhort of the quantity required to be
unloaded at that destination.

any goods loaded tn a conveyance fo r importation into lndia, but which are not unloaded at their

, r soz ft 3{tqrq x aqr rq}' Eqlq qq
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(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder
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The revision application should be in such form and shall be verified in such manner as may be
specified in the relevant rules and should be accompanied by
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4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

({s) {ktd .:rorqr vq {f, 3{re{ro1+ ufrqi,

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any
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4 copies of the Application for Revision
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(d) The duplicate copy of the T. R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
only) or Rs.1 ,000/- (Rupees one thousand only) as the case may be, under the Head of other
receipts, fees, fines, forfeitures and Miscellaneous ltems being the fee prescribed in the Customs
Act, 1962 (as amended) for filing a Revision Application. lf the amount of duty and interest
demanded, fine or penalty lev,ed is one lakh rupees or less, fees as Rs.200l and if it is more than
one lakh rupees, the fee js Rs. '10001.
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ORDER.IN_APPEA L

M/s Musctepro Nutrition pvt Ltd., (tEC No.: 0316938327), Siilion LBS
Road, cST Junction, BKC Annex, Kurra west, Mumbai, Maharastra-4O0 070 (

hereinafler referred to as the 'appellant') have filed present appeal against the olo No.:

MCH/ADC/A[</131t2024-2s dated 05.09.2024 (hereinafter referred to as the ,impugned

order) passed by the Additional commissioner of customs, customs House, Mundra,
Kutchh (hereinafter referred to as the'adjudicating authority'). The present appeal is
filed in terms of Section 128 of the Customs Act, 1g62.

2. Facts of the case, in brief, as per appeal memorandum, are that the
appellant had imported the goods namety "wHEy pRorEtN lsoLATE pRovoN 292,
from USA classifying the same under crH 3so2 2ooo of the first schedule of the
Customs Tariff Act, '1975. This CTH attracts BCD2O% + SWS 10% +IGST 1g% total
4396% duty These goods were imported by filing two Bills of Entry No.: 32329s6 dt.
14.05.201s and 3823402 dt. 26.06.2019 which were assessed and total duties were
paid by the appellant before clearing of the goods at relevant time.

2.1 An audit was conducted by the Customs Receipts Auditors, Ahmedabad,

for the period from April 2019 to June 2019. During the audit, it was observed that the
goods, namely "WHEY PROTETN TSOLATE PROVON 292,,, imported by the appellant,

were more appropriately classifiable under CTH 2106 10 00. This tariff heading attracts

Basic Customs Duty (BCD) @ 40Y0, Social Welfare Surcharge (SWS) @ 10% on BCD,

and IGST @ 1B%, resulting in a total duty incidence of 69.920/o. The auditors opined

that the goods are correctly classifiable under CTH 21 06 10 00, which covers protein

concentrates and texturised protein substances. Thus, it appeared that the above two

and penalty

2.2 Therefore, Show Cause Notice No. GEN/ADJ/ADC1175412022-Adjn dated

11 09 2023 was issued to the appellant, calling upon them to show cause as to why:

(i) the goods imported vide the above two Bills of Entry should not be

reassessed at the correct total rate of duty of 69.92%;

Bills of Entry were wrongly classified and assessed under CTH 3502 2000 ins

correct CTH 2106 1000 The appellant is liable to pay differential Customs duty,
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(iD the differential duty amounting to Rs. 11,26,2391 should not be demanded

and recovered from the appellant under Section 28(4) ol the Customs Act, 1962, along

with applicable interest under Section 28AA thereof; and

(iii) penalty should not be imposed on the appellant under Section 1144 of the

Customs Act, 1962.

2.3 After following the principles of natural justice and on the basis of the

evidence available on record, the adjudicating authority passed the impugned order,

wherein the following orders were issued :

(i) he ordered to re-assess the above two (2) Bills of Entry under CTH 2'106

1000 attracting correct rate of duty @69.92%,

(ii) he confirmed and ordered for the recovery of differential duty of Rs'

11,26,2391- from the appellant under Section 28(8) along with interest under section

2BAA of the Customs Act, 1962,

(iii) he imposed penalty of Rs. 11,26,239/- on the appellant Section 1144 of

the Customs Act, 1962.

3. Being aggrieved and dissatisfied with the impugned order, the appellant

have filed the present appeal. ln their grounds of appeal they have contended as under:

) The impugned order is liable to be quashed and set aside on the following

'. amongst other grounds which are taken independent of and without prejudice to

each other.

j

That the appellant says and submit that Adjudicating Authority has erred in failing

to appreciate that when there is no dispute over the fact that the goods contain

more than B0% whey proteins, specific chapter heading 3502 would prevail over

residuary heading 2106 tor food preparations not elsewhere specified or

included. The impugned order conversely and incorrectly holds 3502 as residual

heading for whey proteins containing more than 80o/o whey proteins while failing

,.

to appreciate that the cut off makes 3502 as specific heading and goods not

fulfilling this criterion would fall in the residual heading i.e.2106. On this basis, it

Paile 5 ()1 9
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is submitted that the impugned order is not tenable in the eyes of law and hence,

the same is liable to be quashed and set aside.

That the adjudicating Authority has erred in failing to appreciate that the demand
is based on record available with the department since over 04 years and

inasmuch as no new evidence is brought on record, the demand is time barred.

Moreover, the issue involves interpretation and no mens rea can be alleged or is
proved. Therefore. on this ground also, the impugned order demanding duty by
invoking extended period and imposing penalty under section 114A is not

tenable in the eyes of law_

That prayer have been made to quash and set aside the impugned order with

consequential relief in the matter

4

17 122025

appellant was afforded an opportunity of personal hearing on

Vikas Mehta, Consultant, appeared in person on behalf of the
appellant and reiterated the submissions already made in the memorandum of appeal

DISCUSSION AND FINDINGS

Before going into the merits of the case, I find that as per dppeal.

memorandum, the impugned order dt. 05.09.2024 was received by the appellant on

18.09.2024. The appeal was filed on 13.122024, which is beyond 60 days statutory

time limit prescribed under section 128(1 ) of the customs Act, 1962. I find that there is

delay of 26 days. The appellant has filed request application to condone delay of 26

days as the delay occurred on account of changing of advocate at the last moment in

the matter. I find the power of condonation of delay of 30 days beyond normal 60 days

has been given under Section I 28(1) of the Customs Act, 1 962, accordingly I allow the

condonation of delay of 26 days.

5.1 I have carefully gone through the appeal memorandum, case records, and

all documents and papers available on record. The main issue is to be decided in the

present appeal is whether impugned order confirming the imported goods, namely

Page 6 of9
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'WHEY PROTEIN ISOLATE - PROVON 292", are classifiable under CTH 2106 '10 00,

attracting BCD @ 40%, SWS @ 10% and IGST @ 18% (total dutv 69.92%), as claimed

by the Department, or under CTH 3502 20 00, attracting BCD @ 20%, SWS @ 10%

and IGST @ 18% (total duty 43.96%), as claimed by the appellant, in the facts and

circumstance of the cases, is legal & proper or otheruvise.

5.2 lt is observed that the adjudicating authority in his impugned order held

that the imported goods namely "WHEY PROTEIN ISOLATE - PROVON 292" ' is

classified under CTH 2106 1O 00, attracting BCD @ 40%, SWS @ 10Yo and IGST @

18% (total duty 69.92%) and not under CTH 3502 20 00' attracting BCD @ 20%, SWS

@ 10o/o and IGST @ 18% (total duty 43.96%), as claimed by the appellant. The

adjudicating authority ordered for recovery of differential duty, interest and imposed

penalty on the appellant. lt is observed that the adjudicating authority comes to the

conclusion of classifying the imported goods under CTH 21 06 1 000 on the basis of

heading of section lV of chapter 21, General lnterpretation Rules, information available

in public domain and others.

5.3 lt is observed that the appellant has submitted that that Adjudicating

Authority has erred in failing to appreciate that when there is no dispute over the fact

that the goods contain more than 80% whey proteins, specific chapter heading 3502

would prevail over residuary heading 2106 for food preparations not elsewhere

specified or included. The impugned order conversely and incorrectly holds 3502 as

residual heading for whey proteins containing more than 80% whey proteins while

failing to appreciate that the cut off makes 3502 as specific head ing and goods not

fulfilling this criterion would fall in the residual heading i.e. 2106 On this basis, it is

sribqitted that the impugned order is not tenable in the eyes of law and hence, the

liable to be quashed and set aside

:

3

authority. The impugned order does not record any reasoned findings on the

applicability of the specific heading vis-d-vis the residuary heading, despite the

appellant's categorical plea regarding protein content and the legal principle that a

specific entry prevails over a general or residuary entry.

On examination of the impugned order, I find that the aforesaid

of the appellant, which go to the root of the classification dispute, have not

sed, examined or dealt with clearly and explicitly by the adjudicating

ISSIONS

been discus
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5 4 Further, it is observed that the adjudicating authority has invoked the
extended period of limitation on the ground of alleged collusion, willful misstatement and
suppression of facts. However, on perusal of the impugned order, it is observed that the
adjudicating authority has not explicifly or clearly brought on record any specific facts or
evidence to establish that the appellant had indulged in collusion or had willfully
misstated or suppressed any material facts with intent to evade payment of duty.

The appellant has contended that the demand has been raised on the
basis of records which were already available with the Department for more than four
years and that no new evidence has been brought on record to justify invocation of the
extended period of limrtation. lt has further been submitted that the issue involved is one
of classification, requiring interpretation of the tariff, and therefore, the element of mens
rea cannot be alleged or presumed.

5.4 1 I find force in the contention of the appellant to the extent that invocation
of the extended period under the proviso to the relevant section requires clear and
specific findings supported by evidence regarding collusion, willful misstatement or
suppression of facts with intent to evade duty. ln the present case, such findings are
clearly absent in the impugned order Mere reproduction of statutory language without

lustifying and substantiating the same with facts does not meet the legal requirement for
invoking the extended period of limitation.

5.5 ln view of the facts , situation and discussion recorded in paragraphs s.3
to 5 4 1 above, I find that the impugned order suffers from serious inflrmities both on the
issue of classification of the imported goods as well as on the invocation

extended period of limitation and consequential penalty. The adjudicating authori

neither examined the appellant's material submissions regarding classification

specific tariff heading CTI-I 3502 vis-A-vis the residuary heading CTH 2106,

recorded any clear and reasoned findings, supported by evidence, to justify

of the extended period of limitation on the grounds of collusion, willful misstatement or

suppression of facts.

6 Accordingly, the impugned order is remanded to the adjudicating authority

for fresh adjudication on the issues of classification as well as limitation, after examining

the appellant's submissions in detail and considering the invocation of the extended

period of limitation by clearly examining and recording specific findings, if any, with

regard to collusion, willful misstatement or suppression of facts, and thereafter passing

of the

ty has \
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a reasoned and speaking order in accordance with law. The adjudicating authority shall
also afford a reasonable opportunity of personal hearing to the appellant before passing

the fresh order.
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Through Speed Post:
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M/s. Musclepro Nutrition Pvt Ltd., (lEC No.: 0316938327),
Sillion LBS Road,
CST Junction, BKC Annex,
Kurla West, Mumbai,
Maharastra-400 070.
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The Chief Commissioner of Customs, Ahmedabad zone, Customs House,
Ahmedabad.
The Pr. Commissioner of Customs, Customs House, Mundra
The Deputy/Assistant Commissioner of Customs, Customs House, Mundra
Shri Vikas Mehta, Consultant, Ahmedabad. ( vikas@dleqal.in )
Guard File.
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