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This copy is granted free of cost for the private use of the person to whom it is issued.

i

N

| Wmrges Hfufg 1952 @1 4R 129 B S (1) (U GRTA) & 141 FIETTad S10MaT P A B

T H B ol 3 S YA BT e HEGH B 81 Al 3 AW P T Y A A 3 7
| & e AR Hleaged §fYq (smdem diem), fod Harey, (Iora favm) Sue ol 7€ el @

| GFRIETUT 3MTdEH URgd $R U ©.

| Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

- categories of cases, any person aggrieved by this order can prefer a Revision Application to The

| Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance, (Department of
‘ ' Revenue) Parliament Street, New Delhi within 3 months from the date of communication of the

- order.

SR e
|

\.7  Bd SR STTOrder relating to :

@) | 309 & =0 H s A A

e S

e ——
| (a) any goods imported on baggage.

@ | WA H ${1a7d B 8 B0 a1e & et T A YR B S% Tia W IR SR 7 10 T 41 59
’ | TS RIT UR IR S o g 3fera Are IaR 7 9 IR 41 39 e RIF U Id1 T8 /A @B T
& rﬁa{ﬁf\aﬁmﬂ@fmﬂﬁ

; | any goods loaded in a conveyance for importation into India, but which are not unloaded at their
(b) | place of destination in India or so much of the quantity of such goods as has not been unloaded at

- any such destination if goods unloaded at such destination are short of the quantity required to be
’ unloaded at that destination.

T ! Hhrsress sifafan, 1962 F SeTa X qUT TS el 1T TG AT  dad b Taa B e

cse=w s B

(c) | Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
| thereunder.

3 e e ST e T e 3 g e o o e o
' iwﬁﬁ?waﬁmuﬁuﬁﬁaammmaﬁaﬁq:

[The revision application should be in such form and shall be verified in such manner as may be
| specified in the relevant rules and should be accompanied by :

\
|
|
|
|
u

(@) | BIC I YR, 1870 B TG 9.6 HIGT 1 B A FIRE BT TY HTUR 3T MY DY 4 Ui, Fordd
| T vfa H gar 0N & e e fede @ g AR

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under
Schedule 1 item 6 of the Court Fee Act, 1870.

(@) | Wi axAal b Sfial Y e 1R B 4 yferd, afe &

— T

m[& copies of the Order-in-Original, in addition to relevant documents, if any

) | e 3 g omden @1 4 W

.

(c) | 4 copies of the Application for Revision.

(9) | TRIEUT Hde- MR B & (o7 QIATR[ed SHUTH, 1962 (TURRITEG) H FAyIRd I SieFg

| e, W, 2vs, sradteik Ry 73 & Wi o o @ & %, 200/-(FTT & F 7 )4 F.1000/-(FIY
| U@ ORI ), 31 2t e 81} SR Y & FHI Fe <. 3.6 3 wfaat. af e, Hm
| T SAT T T €8 @ ARSI T U ARG A1 I A 8 dl T B b w9 7 $.200/- AR afE
| U drg ¥ Y B a1 B & FU H %.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two Hundred
only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the Hegad of other

| receipts, fees, fines, forfeitures and Miscellaneous Items being the fee prescribed in the Customs
. ' Act, 1962 (as amended) for filing a Revision Application. If the amount of duty and interest

| demanded, fine or penalty levied is one lakh rupees or less, fees as Rs.200/- and if it is more than
J one lakh rupees, the fee is Rs.1000/-.
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4 |mEd 2$W@HM$WWM$Wﬁuﬁaﬁ§wﬁﬁsﬂmﬁmw 1
a1 81 A A TR AT 1962 B} URT 120 T (1) & 3(efi= BT f -3 F wiwrges, H=iy I |
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In respect of cases other than these mentioned under item 2 above, any person aggrieved by this |
order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the 1
Customs, Excise and Service Tax Appellate Tribunal at the following address \

WTW %‘sﬂumgc—m’aﬁam Customs, Excise & Service Tax AppeHate Tribunal, |
s ufyet aftg dis West Zonal Bench |
) HiTore, agATel HaH, (Ade ARYRTR g, | 2nd Floor, BahumaliBhavan, ST
Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad- |
3RAI, HeHadIG-380016 g ge, ;
380 016

5. | dmew sfftfmm, 1962 1 URT 129 T (6 6) B U, THATYCH HTUTTGH, 1962 BT URT 129 T (1) &
H%W%Wﬁaﬁr@ﬁww#ﬁm

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of - i

@) | ordie T S A oigl [l SR USRI gRT A T e SR SIS 4T TN T <8
1 I Ul TRF ©UTY I1 IFY HH 8l dl TP R FUY |

(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customsin |
the case to which the appeal relates is five lakh rupees or less, one thousand rupees;

@) | ordTe § T A A gl (] ATHTR[eD HUDT gIR1 AT 791 edb S TS T THITAT T1 SS |
) 7P T U @G 9T ¥ e 81 A= $Ud uar @@ ¥ ¥ 7 g dl Ui §9R ¥9T

(b) | where the amount of duty and interest demanded and penalty levied by any officer of Customs |
in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh
rupees, five thousand rupees ;

() T § T A & ogl [ ST S gIR1 AT 71 e 3R oATel ] ST T &8
1 TP TN TG 9T 4 U g1 dl; & R IUT.

(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in
the case to which the appeal relates is more than fifty lakh rupees, ten thousand rupees

) | 39 anew @ faws SifUdRr & FIHA, AR Y Yeb & 10 %mmmwwmwma@m
- ﬁ%mats’%ﬂo % 3] PR UR,9el Had ¢S faarg H 7, 3fdd 3@ S|

1 “\‘ 5 '\
19 (d)\| An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded
! j 'Where duty or duty and penalty are in dispute, or penalty, where penalty alone is in dispute

\\\-w ..:;f;r’saaaifﬁﬁuﬂaﬁwug (Q) & Srriiat Srcfier WTTaRur & el G Ud 136 Ua- (@) A Qg |
~—L & forg a1 Treifordl oY YuRA & forg o fanddt s=g wate & forg fabg 77g spdled - - sruar |
@Wm%@@%%ﬁm%%mnmﬁwﬁrﬁwwﬁwmm :

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or 1
|

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred
rupees. |
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ORDER - IN — APPEAL

M/s. Musclepro Nutrition Pvt Ltd., (IEC No.: 0316938327), Sillion LBS
Road, CST Junction, BKC Annex, Kurla West, Mumbai, Maharastra-400 070 (
hereinafter referred to as the ‘appellant’) have filed present appeal against the OIO No.:
MCH/ADC/AK/131/2024-25 dated 05.09.2024 (hereinafter referred to as the ‘impugned
Order) passed by the Additional Commissioner of Customs, Customs House, Mundra,
Kutchh ( hereinafter referred to as the ‘adjudicating authority’). The present appeal is
filed in terms of Section 128 of the Customs Act, 1962.

2. Facts of the case, in brief, as per appeal memorandum, are that the
appellant had imported the goods namely “"WHEY PROTEIN ISOLATE PROVON 292"
from USA classifying the same under CTH 3502 2000 of the first schedule of the
Customs Tariff Act, 1975. This CTH attracts BCD20% + SWS 10% +IGST 18% total
43.96% duty. These goods were imported by filing two Bills of Entry No.: 3232956 dt.
14.05.2019 and 3823402 dt. 26.06.2019 which were assessed and total duties were

paid by the appellant before clearing of the goods at relevant time.

2.1 An audit was conducted by the Customs Receipts Auditors, Ahmedabad,

for the period from April 2019 to June 2019. During the audit, it was observed that the

goods, namely “WHEY PROTEIN ISOLATE PROVON 292", imported by the appellant,

were more appropriately classifiable under CTH 2106 10 00. This tariff heading attracts

Basic Customs Duty (BCD) @ 40%, Social Welfare Surcharge (SWS) @ 10% on BCD,

and IGST @ 18%, resulting in a total duty incidence of 69.92%. The auditors opined

that the goods are correctly classifiable under CTH 2106 10 00, which covers protein
concentrates and texturised protein substances. Thus, it appeared that the above two

Bills of Entry were wrongly classified and assessed under CTH 3502 2000 lnsteadofg 31N\
correct CTH 2106 1000. The appellant is liable to pay differential Customs duty, Int’ETQSt
and penalty. .

2.2 Therefore, Show Cause Notice No. GEN/ADJ/ADC/1754/2022-Adjn dated

11.09.2023 was issued to the appellant, calling upon them to show cause as to why:

(i) the goods imported vide the above two Bills of Entry should not be

reassessed at the correct total rate of duty of 69.92%;
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(ii) the differential duty amounting to Rs. 11,26,239/- should not be demanded

and recovered from the appellant under Section 28(4) of the Customs Act, 1962, along

with applicable interest under Section 28AA thereof; and

(iii) penalty should not be imposed on the appellant under Section 114A of the
Customs Act, 1962.

2.3 After following the principles of natural justice and on the basis of the
evidence available on record, the adjudicating authority passed the impugned order,

wherein the following orders were issued :

(i) he ordered to re-assess the above two (2) Bills of Entry under CTH 2106
1000 attracting correct rate of duty @69.92%,
(ii) he confirmed and ordered for the recovery of differential duty of Rs.

11,26,239/- from the appellant under Section 28(8) along with interest under section

28AA of the Customs Act, 1962,
(iii) he imposed penalty of Rs. 11,26,239/- on the appellant Section 114A of

the Customs Act, 1962.
3. Being aggrieved and dissatisfied with the impugned order, the appellant
have filed the present appeal. In their grounds of appeal they have contended as under:
» The impugned order is liable to be quashed and set aside on the following
amongst other grounds which are taken independent of and without prejudice to

each other.

‘ '_:_,_tj"§'_l,'%hat the appellant says and submit that Adjudicating Authority has erred in failing

I o appreciate that when there is no dispute over the fact that the goods contain

more than 80% whey proteins, specific chapter heading 3502 would prevail over
residuary heading 2106 for food preparations not elsewhere specified or
included. The impugned order conversely and incorrectly holds 3502 as residual
heading for whey proteins containing more than 80% whey proteins while failing
to appreciate that the cut off makes 3502 as specific heading and goods not

fulfilling this criterion would fall in the residual heading i.e. 2106. On this basis, it
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s submitted that the impugned order is not tenable in the eyes of law and hence,

the same is liable to be quashed and set aside.

~ That the adjudicating Authority has erred in failing to appreciate that the demand
Is based on record available with the department since over 04 years and
inasmuch as no new evidence is brought on record, the demand is time barred.
Moreover, the issue involves interpretation and no mens rea can be alleged or is
proved. Therefore, on this ground also, the impugned order demanding duty by
invoking extended period and imposing penalty under Section 114A is not

tenable in the eyes of law.

~ That prayer have been made to quash and set aside the impugned order with

consequential relief in the matter.

PERSONAL HEARING

4. The appellant was afforded an opportunity of personal hearing on
17.12.2025. Shri Vikas Mehta, Consultant, appeared in person on behalf of the

appellant and reiterated the submissions already made in the memorandum of appeal.

DISCUSSION AND FINDINGS

9. Before going into the merits of the case, | find that as per appéal o

memorandum, the impugned order dt. 05.09.2024 was received by the appellant on
18.09.2024. The appeal was filed on 13.12.2024, which is beyond 60 days statutory
time limit prescribed under Section 128(1) of the Customs Act, 1962. | find that there is
delay of 26 days. The appellant has filed request application to condone delay of 26
days as the delay occurred on account of changing of advocate at the last moment in
the matter. | find the power of condonation of delay of 30 days beyond normal 60 days
has been given under Section 128(1) of the Customs Act, 1962, accordingly | allow the

condonation of delay of 26 days.

a1 | have carefully gone through the appeal memorandum, case records, and
all documents and papers available on record. The main issue is to be decided in the

present appeal is whether impugned order confirming the imported goods, namely
Page 6 of 9
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“NHEY PROTEIN ISOLATE — PROVON 292", are classifiable under CTH 2106 10 00,
attracting BCD @ 40%, SWS @ 10% and IGST @ 18% (total duty 69.92%), as claimed
by the Department, or under CTH 3502 20 00, attracting BCD @ 20%, SWS @ 10%
and IGST @ 18% (total duty 43.96%), as claimed by the appellant, in the facts and

circumstance of the cases, is legal & proper or otherwise.

W It is observed that the adjudicating authority in his impugned order held
that the imported goods namely “WHEY PROTEIN ISOLATE — PROVON 292", is
classified under CTH 2106 10 00, attracting BCD @ 40%, SWS @ 10% and IGST @
18% (total duty 69.92%) and not under CTH 3502 20 00, attracting BCD @ 20%, SWS
@ 10% and IGST @ 18% (total duty 43.96%), as claimed by the appellant. The
adjudicating authority ordered for recovery of differential duty, interest and imposed
penalty on the appellant. It is observed that the adjudicating authority comes to the
conclusion of classifying the imported goods under CTH 2106 1000 on the basis of
heading of section IV of chapter 21, General Interpretation Rules, information available

in public domain and others.

53 It is observed that the appellant has submitted that that Adjudicating
Authority has erred in failing to appreciate that when there is no dispute over the fact
that the goods contain more than 80% whey proteins, specific chapter heading 3502
would prevail over residuary heading 2106 for food preparations not elsewhere
specified or included. The impugned order conversely and incorrectly holds 3502 as
residual heading for whey proteins containing more than 80% whey proteins while
failing to appreciate that the cut off makes 3502 as specific heading and goods not
fulfilling this criterion would fall in the residual heading i.e. 2106. On this basis, it is
. submitted that the impugned order is not tenable in the eyes of law and hence, the

- sameis liable to be quashed and set aside.
: a

53:,:/ On examination of the impugned order, | find that the aforesaid

= §ub issions of the appellant, which go to the root of the classification dispute, have not

.

been discussed, examined or dealt with clearly and explicitly by the adjudicating
authority. The impugned order does not record any reasoned findings on the
applicability of the specific heading vis-a-vis the residuary heading, despite the
appellant’s categorical plea regarding protein content and the legal principle that a

specific entry prevails over a general or residuary entry.

k
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54 Further, it is observed that the adjudicating authority has invoked the
extended period of limitation on the ground of alleged collusion, willful misstatement and
suppression of facts. However, on perusal of the impugned order, it is observed that the
adjudicating authority has not explicitly or clearly brought on record any specific facts or
evidence to establish that the appellant had indulged in collusion or had willfully

misstated or suppressed any material facts with intent to evade payment of duty.

The appellant has contended that the demand has been raised on the
basis of records which were already available with the Department for more than four
years and that no new evidence has been brought on record to justify invocation of the
extended period of limitation. It has further been submitted that the issue involved is one
of classification, requiring interpretation of the tariff, and therefore, the element of mens

rea cannot be alleged or presumed.

541 I find force in the contention of the appellant to the extent that invocation
of the extended period under the proviso to the relevant section requires clear and
specific findings supported by evidence regarding collusion, willful misstatement or
suppression of facts with intent to evade duty. In the present case, such findings are
clearly absent in the impugned order. Mere reproduction of statutory language without
justifying and substantiating the same with facts does not meet the legal requirement for

Invoking the extended period of limitation.

g0 In view of the facts , situation and discussion recorded in paragraphs 5.3

to 5.4.1 above, | find that the impugned order suffers from serious infirmities both on the

issue of classification of the imported goods as well as on the invocation of thé

extended period of limitation and consequential penalty. The adjudicating authorit_y"}_h'asgﬂ_

neither examined the appellant's material submissions regarding classification undei the

specific tariff heading CTH 3502 vis-a-vis the residuary heading CTH 2108, nor hgsu

recorded any clear and reasoned findings, supported by evidence, to justify invoca"'ciéd_f{j’; 2

of the extended period of limitation on the grounds of collusion, willful misstatement or

suppression of facts.

6. Accordingly, the impugned order is remanded to the adjudicating authority
for fresh adjudication on the issues of classification as well as limitation, after examining
the appellant's submissions in detail and considering the invocation of the extended
period of limitation by clearly examining and recording specific findings, if any, with

regard to collusion, willful misstatement or suppression of facts, and thereafter passing
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a reasoned and speaking order in accordance with law. The adjudicating authority shall

also afford a reasonable opportunity of personal hearing to the appellant before passing

(AMIT((j/
Commissioner (Appeals) *

Customs, Ahmedabad

the fresh order.

F.No.: $/49-306/CUS/MUN/2024-25 Dt.. 21.01.2026
Through Speed Post:

To,

M/s. Musclepro Nutrition Pvt Ltd., (IEC No.: 0316938327),
Sillion LBS Road,

CST Junction, BKC Annex,

Kurla West, Mumbai,

Maharastra-400 070.

e

Copy to :-

1. The Chief Commissioner of Customs, Ahmedabad zone, Customs House,
Ahmedabad.

The Pr. Commissioner of Customs, Customs House, Mundra

The Deputy/Assistant Commissioner of Customs, Customs House, Mundra.
Shri Vikas Mehta, Consultant, Ahmedabad. ( vikas@dlegal.in )

Guard File.

il
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