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"f 
1t* p..ry

mcr{Fr 3mifrqq lsoiol tnn rzs S d irr {qqT Ti'ima 3{rftr
q"rq-d b strftr i 6ti qR fs GflA{T * uq1 O 3rrfi rilqg s-{dr d d ar wtvr 61 crR'
a1 aT frts * s q-fiA + .*er orw vfue'7wgm tfua 1ar*6< wril ITl, ft-tr U7*o, Frq€ frlrFl)

{i{-{ cr,f, l-{ frd E] gnflarr 3{rtac s-q-d or so.t B.

Under Section 129 DD(1) ofthe Customs Act, 1962 (as amend:d), in respect ofthe following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Applicetion), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi withio 3 months from the date of
communication of the order.

ffi-d / Ord cr rclating to

{F) Fq A Bnqrfa-d ot{ qrf,.

(a) i any goods cxportcd

(q) qTqrd 6tdi-{FSar-f,{fr drdT .rqriftq+rre,E Iirdl R{T;r rr{ 4 rrg crf,
sT ug q<rdr r3JI{ q{ g-fl1 qr+ S ftS crtl&m qrs got t qri rlir rr gs r-ral 13,n;r rrt irilt
rrg qr-f, a1 qrn + G{tRfd ql-d fr 6fr d.

(b)

any goods loaded in a conveyance for importation into India, b-rt which are not unloaded at

their place of destination in India or so much of the quantity ol such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

Fr) mrrgtr srfirft"qc'

3r{Iqrff.

t9 62 +' stung ;< f,2Ir ft+ r+rq .rq ildd {@

i(c) Payment of drawback as provided in Chapter X of Customs A<:t, 1962 and the rules made

thereunder
qrqq;{ drrd Frqmrff A AfttrE qTFq fi q-qd orfl

qff qrlrft olrc a-s b mq ffifta-a orrqrd {i6tr di qrBs ,

The revision application should be in such form and shall be verified in such manner as

may be specified in thc relevant ruk:s and should be accompanied by :

(61 otE ol ge,r sz0 + rE H.6 ergqdt r fu srift< FuffiE.rq 3qErT{{I 4

ftnr+1 c{ cfr C q"'," Eq d <mr6q {@ fufd err *+ qrfre.

4 copies of this order, bearing Court Fee Stamp of paise hf$r on.y in one copy as prescribed

under Schedule I item 6 ofthe Court Fee Act, 1870.

gkrfr 3{efrqr qlq qo vTtv o1 + vFrai, qfrd

4 copies of the Order in Original, in addition to relevant docurnents, if any

3{ridr o1 4 qftqi

4 copics of the Application for Revision

{q) efsl Err{6€ tEC qlqftqq 1962 {{ruI

sr< {$-{. ote Eus qd si-t ffiu rd b sftd + 3{fi-{ sndr tif o. zool-(s-qgd*mtqr
{. 1 ooo / - (Fqg \rr Ggr{ rn 1, i-sr 1ft rrn-m fr , * qE ftd lJ.rltsa } sfffrro s.frr{ fi 'om. o

d a qfu. qft gco., qirn rrql 6qrq, 6rr{n rrqr es d rrRr olrr rs-qq gr 6rcr qI ss* 6c

ddN uts ft sq fr F.2oot- efos qft qo, ero * sdYrd d qfl€ &'5q fls.looo/-
the duplic^t" copy of the T.R.6 challan evidencing paymett of Rs.200/- (Rupees two

Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellaeeous ltems being the fee

rescribed in the clrstoms Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and intercst demandcd, fin<: or p<:nalt.y lcvit:tl is onc lakh ruPces or less,

fees as Rs.200/- and it it is more than one lakh rupees, thc fcc is Its.1000/-.

c-E Ti. z 3{IIETT lrkr{I d qfrq+$qR'as oflt{ri 3{rdd

{rrlw sril d d A ScrE-tr srfirftqc 1e62 ol ur{r r2e c (t) }. o{tft{ uYd fr.q.-o fr

ftsr{ffi, Ardiq tsilTa go, uk tsl ar or,ft( G{Rr6{ur } scc{ Frsfufr{d qi q-r orftq or
Ho.ile
In respect of cases other than these mentioncd undcr itcm 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(l) of the Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

3rlsfinr, qfH Sjqdd
Cuatoms, Excise & Service Tax Appellate

Tribunal, lVest Zonal Bench
tssE{@s

rifto, ffi lr"r,-ffiFpur+n W, ' 2nu Flno., Bahumali Bhavan,

sRIRql, er6q qf( 3800 16

Nr.Girdhar Nagar Bridge, Asarwa,

Ahrnedabad-l]80 0I 6

, t962 vltr 12e g (61 +r$-< ftcT{@ . 1962 A1 qI{T 129

q (1) +' r{tft{ ,rfts * wrq ffifu-a gcq riru di qrBs

Under Section 129 A (6) of the Customs Act ,1962 an appeal under Section 129 A (l) of the

Customs Act, 1962 shall be accompanied

3{ftd s-dr dql f,rnql

*, is fr aoc dre 6r<r Fcg rn sss o-q d d \'6 E-qrt wq'

where the amount of duty and intcrest fficer of

Customsinthecasetowhichtheappealrelatesisfivclakhrupeesorless,onethousand
rupees;

?srdfua ffi A q-dr fu-fr dqr{d; 3dircrfi 6rrr qrrn rqr {-tr 3fl*q qrq fln nqr

rlcr (g sl roq qiq qrcI FrIq i 3{Rrr d iift'-q rqA q-flfl dr{q i 3rnm a d d; qr{ Ef,R

{qq
where the amount of duty and intcrest dcmandcd and pena

demandcd and penalty levied by any o

_l

I
I

Ity ievied by anY officer of

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, fivc thousand rupees ;

qEr fuS Sqr{e+t 3r[orrrfr 6t{r crn rrqr 1IFF drq d?,fi drIIIn

rrqr as a1 Tfi"q rqrs or€r Fqg * 3{Rrf, d d; (s 6qR Fqq

where the amount of duty and interest demandcd and penaltY levied by any officer of

thousand rupees

ffi cri,rq god-oei irofu-tr.o vo-q va=qa--€ffin?-qr{gFro'tlis
3rfl 6-{i q{, rdi +-{d tE kq]E n t, otflo r{ql flq'r

An appeal atsainst this ordcr shall lre helorc tlrc 'lrrburra) on pa!mrr)i oi 10',r ol th. dLrly drrnanded whert) dLrty 
'rr

duty and penalty are in disPute, or penalty, where Penalty alonc is in dlsPute

tsrFi

no, rna"rT

gq ufl-o
diqrBs.

UI{I 12e (q) &" 3rflff, rr{ld rt wq&r ilq{ q-*6 srk{ q-i {6)qTffF {!r
&ftq qTldM olgtnri # ftq qr E fr erq'rqlq-{ * frs foq rrq vfio : ' vro
qr s{rt{r q* o-l q-sr{f,{ +' fts arrr r{rnfi fr wq rcd fq e} a gm rft eor

U der section 129 la) of the said Act, every applicatior made before thc Appellate Tribunal

(a) in an appeal for grant of stay or for rcclifi.iation of Inistakc or for any other purpose; or

(b) for rcstoration of an appcal or an I 're accornl )a ied by a lec oI fivc llundred rupces
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ORDER.IN.APPEAL

The present aJrpeal has been hled by Shri Vinav Singh Katoch, 402,

Prashant Rcsidcnc-v, B-wing, Mumbai Pune Highu'a1 , Near IDBI Bank,

Chinchwad Station. Pune - .1 I 1 0 19 (hereinafter referred tl as the 'Appellant') ln

terms of Section 128 of the Customs Act, 1962, challenging the Order-in-

Originai no. l9/Additional Cornmissione r /2022-23 dated 31.O3.2023

(herernafter rcferred to as 'thc impugnc:cl order') passr:d by the Additional

Commissioner. Custorns (Preventive), Jamnagar (hereinarter referred to as the

'adj udicating authoritv').

2. Facts of '-he case, in brief, are that the Vessel MV PISC UMO-

87 10857) was declared due lor arrival at SBY, Alang for breaking up by their

shipping agent i.e. 1\4/s. Sahajanand Shipping Services. M/s. Sahajanand

Shipping Services also lilcd thc prior Import General Manifest (hereinafter

referred to as the 'lGM ) No, 2314944 on 23.06.2022 at SB\., Alang. The importer

of the vessel i.e. M/s. M.K. Shipping & Allied Industries Fvt. Ltd., Plot No.121,

Ship Recvcling Yard, Sosiya P.O. Manar, District-Bhavnagar (hereinafter referred

to as thc Importcr ) has also filcd prior Bill of Entry (hereinafter referred to as

'BE') No. 9272909 datcd 25.O6.2O2i,. for sceking the clearance of the vessel. The

BE was provisionally assessed on 221.O7.2022.

2.1 The shipping agent of the subject Vessel IVIV PISC (hereinafter

referred to as the 'Vessel') intimated about the arrival of the vessel at Bhavnagar

anchorage on 03.O7.2022. The Officers of the Customs Division, Bhavnagar and

Ship Breaking Yard, Alang boarded the vessel for boardinll and rummaging on

O4.O7.2022. During thc rummaging, the Customs Officcrs observed that some

goods i.e. Electronic Nicotine Dispensing Devices having label "Traveller

Exclusive IQOS" & also having description as "Tobacco Heating System 20 Single

Moments" along with their refills herving label "Marlboro designed for use with

IQOS" were lying on board of the Vessel. On being askeC, Shri Vinay Singh

Katoch, Master of the Vessel (hereinafter referred to as the 'appellant), stated

that he had failed to declare these items in the Import Manift:st through oversight

and he also stated that due to not having sufficient man Power and time for

inventorying all the iterns, he could not put the details in ttLe Import Manifest.

2,2 On physical counting ol'the stock of the above mentioned goods, it

was lound that there were 360 Units of Electronic Nicotin,: dispensing devices

(
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along with 24,OOO Packets of refills wcre lying on the Vessel

As per the Circular No. 35/2019-Cr-rstorns dated l'1 October, 20 19 read

with the Government of India's "'l'h<: I'rohibition of Elc<:tronic Cigarettes

(production, manufacturc, import, cxport, transporl, cal<:, clistribution, storage

and advertisement) Ordinance. 2019, thc I)roduction, Manufacture , Import,

Export, Transport, Sale, Distribution, storagc and Advcrtisemcnt of E-cigarettes

including all forms of Electronic Nicotinc I)clivcry Systcm, Ilt-'at not Burn

Products, e-hookah and the likc dcvicc is prohibitt:d in thc intcrest of publtc

health to protect the pcoplt: from harm and for Inatter (lonnected therewith or

incidental thereto. The relevant portion oI the circular No. 35/2019 supra is

reproduced as follows for ready refercnce:

2. Consideing the aduerse heath impect of e'Cigaretles/ ENDS and in order

to preuent the initiation of nicotine through e-cigorettes bg non-smokers and

aouth, Luith special attention to uulnerable groups, the Directorate General

of Foreign Trade, Department of C)ommerce, Ministry of Commerce &

Industry has issued the aforesaid Notifications to ensure that lmport and

Export of cigarettes or ana parts of componenLs thereof such as refilt pods,

atombers, cartrid.ges etc. including ai] forms of Electronic Nicotine DeLiuery

sgstems (ENDS), Heat not bum products, e-hookah and the like deuices, bg

u-thateuer name and shape, size or form it may haue, but does not include

ang product licensed under the Drugs and cosmetics Act, 1940 under ITC

s code: 8543 is prohibitecl in accord.ance witlL the l')rohibition of Electronic

tgarettes (Prohibttton), lvl onufactur,:: r. ltttf)ort' ]i'rport, 'l'ransport, Sale

Distibution, Storage and Aduertisement Ordinance, 2O 19

2.3 Therefore, in view of thc Circ:ular No.35/20 19-Customs dat<:d

01.10.2019 read with thc Governmt:nt of Indra's 'I'hc l)rohrbition of Elcctronic

Cigarettes (production, manulacturc, import, oxport, transport, cale,

distribution, storage and advertisement) Ordinance, 20I9, the said devices i,e.

total 360 Unit & Refill i.c. 24000 Packcts wcrc put undr:r dctention under the

provisions of the Customs Act, 1962, vidc Par:r'linama datcd O4.07.2O22 for

further investigation in thc mi.rttcr. 'l'hc clctajncd goorls i.c. 360 Units of

Electronic Nicotine dispcnsing dcviccs a)ong vvith 24,00O I)ackcts o1'rcfrlls were

transfcrred to the Bond Storc and thc samtr r.vcrc s<-'alt:d in prcscncc of Panchas.

2.4 Statement of the appcllant Shri Vinay Singh Kaloch, Master of lhc

Vessel was recorded on 07.O7.2022 ltndcr thc provisions of Section 108 ol the

l
Page 5 of 15
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Act. 1962 rvherein he', rntcr alia, ar:r:epted that they havc failed to declare these

items i.e. 360 Units of liler:tronic Nir:otinc dispensing devices along with 24,OOO

Packets of refills in tl'rc IGM. The zr;rpellant. stated that he took over the charge

of the Vcssel from thc rcgular Maslor al Pcnang Port (Malaysra) on 13.O5.2022;

that the previous cr.\\' wcrc prcscr.t on vcssel at the tirne of his joining; that

during his captain(:-v. r-ro tradrng actjvity was carried out; that he was deputed to

this Vessel as Demolitton Crew and iIC was instructed by his Company to search

out Trim & Stability Book, CA Pla:r, Capacity Plan, Shell lnspection, Bunker

sounding, to search all cabins, lockr:rs and to prepare list to bond items kept in

Bond Store; that when he joined thc Vessel, no proper handing over ofthe Vessel

was done; that. pcnious captain did not even inform about his disembarkation

from thc Vessel; tha' lhcy rcmain:d busy in collecting the documents from

previous crew,i that afler joining of illl <:rew, they prcpare(l a rough inventory of

the Uond rtems lt,inq in Ilond store; that on 29.05.2O'.22, they received the

instnlctions to sail orrl towards I)ort Kalang for recciving Bunker; that on

02.06.2022, t.hcy wert: instru<:tcd 1.o procced towards Alang (lndia) for vessel

scrapping purpose; thirt dr-rrrng the r, oyage from Kaiang Port to Alang (lndia), they

have received Bunker supply at Colombo Port (OPL); that during the voyage from

Colombo Port (OPL) to Alang, they had anchored at Cochir: (OPL) on 21.06.2022

for receiving Bunker supply but due to bad weather, thel'could not get it and

had to sail out towards Mormugao Port(Goa) for Bunker supply on 24.06.2022

and anchored at Mortnugao Port (GO) on 26.06.2022 be:lore heading towards

Alang; that alter reccir. ing bunkcr, they sailed towards Alang Port and arrived at

Bhavnagar anchoragc on 03.O7 .2O'.>-2; thal during voyage from Port Kalang to

AIang, they had prcpart:d thc port papcrs for Colomb Porl/l\{ormugao Port/Alang

Port; that during the szrid voyagc, th<:y faced rough weathcr with Rolling-Pitching;

that the type ol Vesscl was Passcnger Vessel and therr-' vzere more than l OOO

cabins and more than 33 stor(-'s on the Vessel, proper verification/ inventorying

all the stores was not l-casible with only 18 crew; that some inventory could not

be prepared due to time limitation and rough weather during the sailing; that

through oversight, hc <:ould not preparcd the inventories of Lhe goods lying inside

store located next to llond Store of the Star Board side of l)eck No. 2; that after

his joining of the MV PISC, he had not received any supply except

provision / Bunker; that all above items were on Board the Vessel before his

joining; that hc had inqurir<:cl about t.hc price of the dete ined goods from his

foreign based contacts and told that thc value of each Devi:e was around 5o-75

Dollars; that value of each l{efill packets of 20 Heat coils was around 1.5O to

2.O0 Dollars.

(
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2.5 Further, a statcmcnt of Shri Ashit l)rantodrai l)arikh, Authorizcd

Signatory of the Shipping Agcnt was rccordcc! on O'/.O7.2022 under thc

provrsions of Section 108 of the Acl, 1962'whcrein hc inte r zrlia stated that they

had no idea about presence of such items irr thc Vcsscl nor thcy werc awarc that

import of E-cigarettes is prohibitcd in India: that they (--ame to know about it only

after detention of the same by thc Customs Offi<:ers; t.hat thcy have gone through

the Circular No. 35/2019-Customs dated 01.10.2019 and they agrced that

detained goods were prohibited in India as pcr th<: si.rir.l (lircLtlar, that i1 was tht:

r:ast: of ignorance on th(,' I)art of vcssr;l ou,nr:r and thc Captain ol'tht: said V<:ssc:I.

2.6 Consequently, the dctzrined itcn'rs i.c. 360 Units of Electronic

Nicotine dispensing devices along with 2400O Pac:kcls of rcillls which werr: not

declared in the IGM as d(tscribcd in the table as lollows, iraving approx. value of

Rs.60 Lakhs, were placed undcr scizure vidc Mt:morandum <>f Scizure datcd

08.o7.2022, on a reasonable belicf ttrat the samc are liablc for confiscation unde r

Sectron 1 1 1(d) and 111(l) of thc Act, 1962:

No.

ol
box
360 01

2400

Qty/box Va lu r: / box
(lrs. )

t i6o'

'l'otal

valuc

. (R9
2160000

'lbtal

360

2400010 packets
with 20
sticks each

6000

Marlboro
Cigarette (Heat
Sticks

3840000

Total 0000 I

2.7 Further, statement of Shri Krupal K. Bhavsar, Dtrector of the

Importer was recorded on 07.10.2022 undcr the provisions of Se ction 108 ol the

Customs Act, 1962 wherein he, intt-'r alra, stated that thcy had purchased lhe

Vessel "MV PISC vide MOA datcd :1O.O5.2022 rnadc bclu'ccn M/s l-ast Voyagc

DMCC, Unit No. 320 1A-I, SABA-1 'l'owcr, I'lot No, .Jl-]' PIIl -D3A, Jumeirah

Lakes Towers, Dubai, UAD, PO Box No. 391228 and thc im[)orter, without

inspection and 'As is Whcre is" basis; that thcy have no iclea about presence of

360 Units of Electronic Nicotrnc dispcnsing dr:vices having label along with

24,OOO Packets of refills availablc on board; that it was the responsibility of thc

Shipping Agent to declarc beforc Customs in rcspoct of such type of prohibited

goods; that they came to know about the s,lmc only after detention of the same

by the Customs officer; that thcy had gont through thc Circular No.35/2019-

Customs dated 01.10 9 and the:y harrc agrccd and understood that the
ei

,b

I

| 600

l

I

sl.

I

Descriptron

IQOS
(Electronic
cigarette
device

2

+

jl
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dctarncd goods werc prohibitcd as per thc said circular that they have never

seen li-cigarettcs anc thcy do not know anything that the said goods were 1iab1e

for confiscation under Section 1 1 I {ci) and I 1 1(l of the Acl, 1962.

2 .8 Thc invesl igal ion in tho mat.ter culminated : nto issuance of Show

Causc Notrce No. ADC 07 /2022-23 dated 21.12.2022 from F. No.

G<:n/ MISC/366 I 2O22-Ad1n issucd by thc Additional Commissioner, Customs

(Preventive),.Jamnagzrr whcrcin M/s Sahjanand Shippinli Services, Bhavnagar

and thc Master of thc Vesst:l MV PISC were called upon ar; to why:

(i) 360 Units of Illeclronic Nicotinc dispcnsing dcviccs having label "Traveller

Exclusive IQOS and also having dcscription as Tobacco H,:ating System 20

Single Moments" along with 24000 Packets of refi11s having label "Marlboro

designed for use with IQOS' valued for Rs.60,00,000/- (Rrrpees Sixty Lakhs

Only) should not be confiscated uncer Section 1 1 1(d) and 1 1 1(f) of the Customs

Act, 1962;

(ii) Penalty should not be imposed upon the appellant i.e M/s. Sahajanand

Shipping Services, Bhavnagar (Indizr), 364002, Shipping Agent of the vessel MV

PISC under Section, I l2 of the Customs Act, 1962.

(iii) Penalty should not bc imposed upon Master of the V,:ssel MV PISC under

Section 1 12 of the Customs Act, 1 9fi2

2.8 Consequcntly t.he adjr-rdicating authority passel the impugned order

wherein the adjudicating authority ordered as under:

i. He ordered for absolute confiscation of 360 units ol' Electronic Nicotine

dispensingdeviceshavinglabel,,.lravellerExclusivelQ.]Sandalsohaving

description as Tobacco Heating System 20 Single Moments" along with 24OO0

packets of refrlls having labcl "Marlboro designed for use vrith IQos" valued for

Rs.60,o0,000/-(RupeesSixtyLakhsonly)underSectionl]1(d)and111(f)ofthe

Customs Act, 1962

ii. He imposed penaltv of Rs.40,00,000/- (Rupees lforty Lakhs Only) under

Section 1 12(b) of thc Cttstoms Act,1962 upon the appellant i e M/s' Sahajanand

Shipping Scrviccs, I3havnagar (lndia), 364002, Shipping A51ent of the vessel MV

PISC.

\Zr.,-u
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iii. He imposed penalty of Rs.3,00,000/- (Rupees 'l'hrce Lakhs Only) under

Section 1 12(b) of the Customs Ac1 , 1962 upon Shri Vinay Singh Kato<:h Master

of the Vessel MV PISC.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which arc as under: -

3.I The appellant has submitted that hc was the master of vessel MV

PISC that had arrived at Alang anchoragc on O3.O7.2022 for brcaking lrom port

Penang in Malaysia via Marmagoa etnd t hat <';rt O4.O7 2022, t hc offi<:r:rs of

customs carricd out boarding and rummaging ol tfic vcsscl. I)uring the coursc

of rummaging, thc officers found lollowtng goods in packt:d <:ondition i-l'ing in a

store room located next to bond store of th(, star board srdc ol Dcck No. 2 of thc

vessel:

Qty/box Total Italue / box

{l?s. )

'lotal
value
Rs

6000 2 160000

_'.-'-.----

01 360

Marlboro
Cigarette (Heat
Sticks

10 packets
with 20
st icks r:ach

2400 24000 160 3840000

3.2 The appellant being thc master olthc v<:sscl clarified that he was not

having sufficient manpower and time to prcl)ar(' a propcr inventor-t'of itcms on

board vessel. The impugned ordcr is passcd in violation ol tl-re princrples of

natural justice inasmuch as the appellant was ncver put to nottce about

invocation of sub-section (b) of Section I 1 1l of Customs Act, 1962. Section I 12

(b) of Customs Act,1962 rs reproduccd belo'w lor thc ease of ready refercnce:

"Any person, -

'ad (

+ (a)

(b) who acquires possession of or Ls in ang wag concerned in

carrying, remouing, depositing, harbouing, keeping, conceaLing,

selling or purchasing, or in ang cther manner dealing with any goods

c
€
t

No.
of
box

sl. Description

360t IQOS
(Electronic
cigarette
device)

2

*
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tuhich he knows or has reoson to be\ieue are liable to confiscation

under sc'clion l1l,

shall be liable, -

3.3 'l'hc prinru roqurrcrncnl ol Scction I l2 (b) is that the concerned

person must havc knowledge or reason to believe thrrt goods are liable to

confiscation under section 1 1 
'1 . Flowever, the Adjudicaling Authority has not

crted an iota of evidence to show that thc appellant had any knowledge about

presence of the goods on board al the time ol taking cver the vessel at port

Penang or at any point prior to entry into lndia. [n his statement dated

07 .O7 .2022, the appellant. has repeartedly explained'to the Custom officers about

the circumstanccs jn whr<;h he 1.ool.: over the vessel, owrn3 to which, thev could

prepare only part-inve'ntory and that inventory of the parti,:ular store from which

incriminating goods were lound could not be prepar:d due to minimum

manpowc'r and paL.rcit-y of trmc. 'l'hesc lacts have not been challenged and

rebutted in the Show'(lausc Noticc as well as impugned o:'der.

3.4 The Adjudicating Authority has erred in failing to appreciate that

there is no rebuttal in the Show Cause Notice to the facr:s and circumstances

explained by the master owing to which they could not complete the inventory

before entry ofvessel into India. On the other hand, there is no positive evidence

to show that the appellant, who was only shipping agent vzho was acting on the

basis of information received from rnaster, had prior knovledge about presence

of such goods in one of the stores and despite such kno.,ledge, the appellant

went ahcad and filed an incomplete prior Import General Manifest. Unless

knowledge is aileged and established, the requirement of section 112 (b) of

Customs Act,1962 is not satisfied.

3.5 1'he Adjudicating Authority has imposed penal:y on appellant under

section 1 12 (b) by citing lailure to declarc the prohibited goods in the Import

General Manifest. In this regard, thc appcllant has submitl ed that failure per se

is rrot covercd under thc Jrrovisions of Section 1i2 (b) The appellant has

submittcd that t.hc Adjudical.ing Ar-rthority has relied on the decision of Hon'ble

High Court of Madras in thr: case of Caravel Logistics P -td', 2016 (338) ELT

266 (Mad.) is misplacr:d inasmuch as tht: same does not deal with Section 112

(b) of Customs Act, 19(r2.

3.61.hcappcllar'rtltassubmittcdthatSectionll2(b)ofCustoms

Act,1962 does not deal with inabilit:y 1.o complete the inventory for the purpose

t.

a +

,t5
+
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of filing Import General Manifest. It is also subnrittccl t.hal therc is no c'vidcnce

to show that appellant had delibcrately brought the incrirninatrng goods into

India with an intention to contravention the provisions of Customs Act, 1962 and

to make monetary gain.

3.7 The appellant has submittcd that in thc abscnce ol any positive

evidence against appellant, the Adjudicating Authorit-v ought. to havc followed

the decision of Hon'blc Suprerne (lor,rrt in lhc t::rsc oi'liindt.rstan Stcr:l l,td. v/s

State of Orissa, 1978 (2) El,T (J 159)(S.C.) b1r' not imposing pt:nalty undcr Section

112.

PERSONAL HEARING:

4. Personal hearing was granted to thc Appe llant on O8.O1 2025

following the principles of natural justicc wl-rcrcin Shri Vikas Mefrta. Consuitant,

appeared on behalf of the Appellant. lle reltcralcr:l thr: submissions madc in thc

appeal and also relied upon Shahi containt:rs 2003 {158) Itl-]' 5l (Tri-Mumbai)

to support quashing of penalty. I)uc to changc in Appcllatc Authority, frcsh

Personal hearing was hcld on 20.O5.2025 rn vrrtual niorlc. Shn Vikas Mehta,

consultant, appeared lor hearing represcnting tht: appcliant. IIc had reiterated

the submissions made in the appcal memorandunt

5. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Custonls (l)r,:r,crtttvt'). Jatrtnagar ancl thc dclcnsr:

put lorth by rhr: Appcllanl in thcir appcal.

5.1 On going through the material on record, I find that following issues arc

required to be decided in the prcscnt zrppca.l whic:h arr: as follows:

i) Whether the imposition of penalty on Shri Vinay Singh Katoch, Master

the Vessel (Appellant) under Section 1 f 2(b) of the Customs Act, 1962,

legal and proper in the facts and circumstances of the case, particularly
,t in light of the requirement of mens rea and the role of the Shipping Agent.

5.2 The core olthis casc revolves around thc rcsponsibility olthe Master

of a vessel for goods r:arried on bozlrrl, r:spcc'iallr,' tl.rosc th.lt arr: prohrl;ilcd ernd

6
*

\
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Lrnmanilcsted. Scctior 2(31) olthr: Customs A<:1, 1962, uncquivocally defines the

'person rn chargc' ol a vcsscl as its mastcr. Scction 30 rrLandates the filing of a

truc and complcle irr:Jlort rnanifcst.'lh(l Masler, as the p3rson in charge, bears

the ultimate rcsponsibilitl' for the proper conduct of the vessel and its contents,

including ensuring that no prohibitcd or undcclared goods are carried.

5.3 Thr: goods in question, Electronic Nicotine t'ispensing Devices (E-

Cigarettes) and their refi1ls, are absolutcly prohibited for irnport into India under

l'hc Prohibil ion of Elecl rolric Cig:rrettcs (production, rtanufacture, import,

export, transporl., salr:, distributiorl, storagc and advel tisement) Ordinance,

20 19, ' subsequcnl lv Cna(rl.cd as an Act. 'l'his prohibition is a matter of public

policy and hca It h .

5.4 'l'ht: Appr:llant s delr nse hinges on "c'versight," "lack of

manpower/time," and 'improper herndover." While these circumstances might

present practical difficulties, they r:annot absolve the Milster of his statutory

obligat.ions, t:specially conccrt'ring llrohibited goods. The Master, upon taking

chargc of a vr:ssr:I, is expcctcrl to exr.rcise a high degree of riiligence and conduct

a thorough inventory. particularly beforc entering the t,:rritorial waters of a

country where specific imporl prohiltitions may exist. The 1/ery act of taking over

a vcsscl withoul a cornpk:tc. v<.:rificd invt:ntory, especialll'one with numerous

c:abins and storcs. rlm()Ltrlls 1o il srgnilir:ant lapsc in duc diligcncc'

5.5 Section I 12(b) of the Customs Act, 1962, imposes a penalty on any

person who "acquires possession of or is in any way concerned in carrying'

removing, depositing, harbouring, keeping, concealing, selling or purchasing' or

in any other manner clealing with any goods which he kncws or has reason to

believe are liable to confiscal:ion under section 1 11." The crucial phrase here is

,,reason to believe." tt docs not requirc absolute kn,lwledge, but rather

circumstances that would lead a reasonable person, in the p'osition of the Master'

tosuspectthepresenccofsuchgoocls.Thefailuretocondu'ltaproperinventory'

despite the challenges, indicates a lack of due diligence rvhich translates into

having,.reasontobelicve..thatundeclaredorprohibiteditemsmightbepresent.

5.6TheargumentthatSectionll2(b)doesnotdealwiththeinabilityto
completeinventoryisamisinterpretation.Theinabilitytot:ompleteinventory,if

itleadstothepresenceofunmanifestedandprohibitedgoods,directlyrelatesto

',carrying,.or..keeping,.suchgoodswithoutproperdec,.aration,whichfalls

squarely within the ambit of section 112(b) if the Master had "reason to believe."

\-"y
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5.7 Thc Appellant's relianct-' on Hindustarl Stocl I-1d. v/s State of C)rissa

[1978 l2l ELT (Jl59) (S.C.)] for thc absr:n<:c ol' nrcns rc:a rs mtsplacr:d in the

context of the present case. 'l'he Suprcmc Court in llinduslan Stccl hcld t.hat

penalty would not ordinarily be imposcd for ' tcchnical or vcrrial brcach" or whcre

the breach flows from a bona fide belief. Ilowevt:r, th<: import of absolutely

prohibited goo<ls like E-cigarettr:s is nol. .r "tt:chnical or vr:nial brcach" but a

serious contravention with signrficant publi<: hcallh implications. The Mastcr's

duty is not merely procedural; it involves; cnsuring compliancc with all laws

governing the entry of goods into the country. 'l'hc lailure 1o dcclarc prohibited

goods, whether through "ovcrsight ' or 'lack ol' rnar n 1:owt:r,' is a substantral lapsc,

not a minor technicality. The adjudicating authorit-v <'orrr:t:1lv obscrvt:d that thc

Master "cannot shift his r<:sponsibrlity ort thc onc or the othcr ground to the

other.'

5.8 Furthcrmore, the Appellant's own r:itt:ci jLldgrnorlt, Shahi Contzrincrs

v/s Commissioner of Customs (lmporr), Mumbar, 2003 (l 58) El/l 51 ('l'ri.

Mumbai), while setting aside penalties on the stcamer agent/slot charterer,

explicitly states that "the responsibility for: filing lull and correct manifest lies

upon the master of the vessel." This judgmt:nt. tltcrc'forc, inr.lrr<:t:tl.r" supJ)o11s thc

adjudicating authority's decision to pcnali::c thc Maslcr, as lt <:lcarly placcs rhe

primary burden of corrc<:t rnanilcstatiort or, lt jn't.

5.9 'lhe argumcnt rcgarding nir.tural justict:, claiming that Sr:ction

I l2(b) was not expiicitly invoked rn the rroticc, is also not strong. 'l'he Shorv

Cause Notice clearly proposed pcnalty unclcr Scction I 12 ol thc Customs Act,

1962, and detailed the facts of unmanifested anci prohibited goods, The

Appellant had ample opportunity to pres(.nt hrs clcfcnsc against thc charges,

which he did. The specific sub-section (b) is a iegal conclusion drawn from the

facts presented, and thc Appcllant. was luily alvarc'of thr: factual basrs for thc

penalty.

5.1O The adjudicating authority's finding that thc Master was not

"unaware" of the prohibited goods, cven if not cxplicitly detailing the "reason,"

can be inferred from the Master's position and thc expected standard of due

diligence.' A Master taking charge of a vcssel, cspccially one destined for

breaking, is expected to conduct a thorougtr check ofall areas, particularly those

that could conceal goods, and to ensure proper documentation. The failure to do

ng to the discove ificant quantit.y of prohibited items, polnts
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to a clear failure in the discharge of his dut.ies, rendering him liable under

Section 112(b).

5.11 Based on the foregoing detailed discussion end findings, I find no

infirmity rn thc impr_rgned order passcd bly the Addition,rl Commissioner. The

Master of thc Vessel. Shri Vinay Singh Katoch, as the pcrrlon in charge, had the

paramount responsib.)ity 1o cnsLlr(r:hat llo prohibited gocds were on board and

that the manifesl was accuratc. IIis arguments of oversight, lack of manpower,

and impropcr handovcr do not abso,ve him of t.his fundanrental duty, especially

given the absolute prohibition on the imported E cigarettes. The presence ofsuch

a large quantity of unmanifested, prchibited goods on tho vrlssel under his charge

clearly indicates a failure to exercise due diligence, estabtishing the "reason to

bclieve' required undt:r Scct.ion i 12(b) ol thc Customs N:t, 1962. The penalty

imposed is commensurate wtth the tyavity of the contrave:rtion.

6. In vieu' of the above findings, I hold that the Master of the Vessel,

Shri Vinay Singh Kato<:h, ferilcd to discharge hts statutory :bligations under the

Customs Act, \962, by allowing prohibited goods to bc on board and

unmanifcstecl. const:que ntly, thc penalty of Rs. 3,00,000/- (Rupees Three Lakhs

only) imposed on shri Vinay Singh I(atoch under Section 1 12(b) of the customs

Act, 1962, vide order-rn -origrnal No. 19/Additional co rrmi ssioner f 2022-23

dated 31 .O3.2023, is hereby upheld.

ATTESTED
(AMIT uPlA)

RINTENDEI'I]

I

1 \i1

I
{frqr q@

CUS IOt'tS (Iril
(3$ftF),
PEALS), AHI'IEDAB AD.

3|th$6/S 3rdf{rara
Conrmissioner (APPeals),

Customs, Ahmedabad

Date: 30.O5.2025
I /cus/JMN/ 2on2K
Post A.D/E-Mail

Toy'

.Chri Vinav Sineh Katoch,
u 

oor, P..irnt R."idencY, B-wing,

Mumbai-Pune tlighway, Near IDBI llank,

Chinchwad Station, Punc - 411 019,

F. No. S/49-1

By Registered
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Copy to:

1. The Chief Commissioner of Cu:;1orns' Guiarat, Oustom

Ahmedabad.

2. The Commissioner of Customs (Preventivc), Jamnagar'

3. The Additional Commissioner of Customs, Custom (l'rcve ntivc),

Jamnagar.

4. Guard File.

Hou se,

j.i
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