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Order-In-Original No: AHM-CUSTM-OOO-PR,COMMR-O7-2o24-25 dated 16.o4.2o24
in the case of M/s. Goldstab Organics R/t. Ltd., Plot No. 2816 Chemical Zone,
GIDC 8A, Valsad, Gujarat.

ftq qft 1t'f) +r l-q yft ffi srff t, s} qfu'r-d q+T } frg R: rlw rcn ft vrft {r1

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. {s 3{reqr t qv{s +{ fr qft rq qrtq ft ffi t f,r< c'r{ + fi-irc ftcr {F, s-(cr< cJq g{
+fl6< Brff-fi-q qqrFerm<or, B{Eq-ildr( fto fr Eq erTesr } fr-€a srftq 6-( r+-rr tt erfrq

rcTq-fi rGrq-r<, tftqr qfw, sdrrc eJG \r{ +{1+'-( 3ltrlq qm-|fr<oT, gs-ft qFS-d, d-6{rfi
re-{ , ftftm rrr Tf, + <rg t, ffia-<;r-rr, BftrrcET, 3ril{Hr<-380 oo+ fr sdfDn ilft
flQct

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribuna,l, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedobad - 380004.

3. str 3rfi-d rroc t. fr.9.3 fr Erfuq ft qrft qGCr ssr< ftqr sfq (q-ftq 1ffi, 1982
+ F+q 3 + av F-{q (2) t frfrffiu qRrql flrr EFdrF( ftg qrqtr sl; qfrq +1 qr< yffi fr

aftq ftqr qrg dsfl frq 3{reqr + G-€d Brft'f, fi,Tt fr, sHft fr 3nfr fr yfrqi {E r ft qd
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(s{i t sq t mc qrd vft s-flfrrf, d-fi qQqlr BTfr-q fr €-saifud c'C} q?<riq fi sr" rRd t
erlR'dftqqr+qGqr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the persons
specified in sub-ru1e (2) of Rule 3 of the Customs (Appeals) Rules, I982. It shall
be frled in quadruplicate and sha.ll be accompanied by an equal number of
copies of the order appealed against (one of which at Ieast shall be certified
copy). A11 supporting documents of the appeal should be forwarded in
quadruplicate.

4. 3rftq ft'st n-qt 6T ft'fllr \r4 qf-{ * qrtrn qnftq t, qr< cffii q ilFrq fr Trq.ft dqr 3q+
qrr ft{ qriE } E-t-a qfi-q ft.ri d, s-flft fi s-ilff O qffi ffi-{r+ fi qr'\irft F-d + sq t
+'<q+rrrFmvftffir

4. The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certified copy.)

s. 3Tfrm fl qq{ 3iffi srq"r Q4 t iln qs E+ {f*r q'a ftff il+ err+r G-nur } R-+r e+m *
s;r@fr * EcE qN + Bicrtd i-{r< {c{r qGq q-q t+ +lwrt +} rqr{qR m-{ift-{ rcrr qrBqr

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals w.ithout any
argument or narrative and such grounds should be numbered consecutively.

o. tft-q ftrr cI6 erFdftrrq, t qoz ft errq t zg q + sc's"ert + sm.td fr ufftd +€ ftq {-anr qi
ft6 frrrd t, +qr h ftilft rfi <r*q-f-d aE ft {nqr + qmrfustq 4i qtz + q6r+6 tft -+zn } a-rr'

q( t{ift-d tr C*. h vftq e-fl ff iilr(nft il.n r{ qiT grw erft-o * rq* h qrrr riqtr frqr
cng{nl

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,l962 shall be paid through a crossed demand draft, in favour of the
Assistalt Registrar of the Bench of the Tribunal, of a branch of any
Nationalized Bank located at the place where the Bench is situated and the
demand draft shall be attached to the form of appeal.

7. {q s{rtcr + ftcd ft'{r efff, s(crE {ffi \nt t-{rfi'( qffi qr{rltrs-(ur t rje+ * 7.5% q6r

tIr+, B{q-fl T6 C{ Erqr+r 6r ft-+rq t q-++rE<rr+r s-{r sft6 g<rrr h crr+ fr"{c t s-ffiT

g+-ar+m'Gu*effqTsrffttt

7. An appeal against this order sha.ll lie before the Tribunal on palrment of 7.5o/. of
the duty demanded where duty or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute".

8. arqTtrq gr+ ef*ftr<, 1870 h tr( ftertfud ftq argvn riq-{ frq rrq qr?qr fi cfr T(
sqtffi;qrqrqq {ffi fr-+z e-qT a-{r qrRqr

8. The copy of this order attached therein shouid bear an appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Subject: - Show Cause Notice File No, VIU/ 1O-11/Commr./O&A/2O22-23

dated O9lO9 12022 issued by the Commissioner of Customs, Customs,

Ahmedabad to M/s. Goldstab Organics Rrt. Ltd., Plot No. 2816 Chemical

Zone, GIDC 8A, Valsad, Gujarat.
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M/e. Goldstab Organics Pvt. Ltd. Plot No. 2816, Chemical Zone, GIDC 8A, Va.lsad,
Gujarat (IEC-030002101 1) (herein a-fter referred as the importer' or 'the Noticee' for
the sake of brevity) is engaged in the import of goods availing the benefit of Exemption
under Notification No.18/201S-Cus dated 01.04.2015 (as amended by Notification
No.79/2017-Cus dated l3-1O-2O17) under the Advance Authorization Scheme.

2. Whereas intelligence was deveioped by the Directorate of Revenue Intelligence,
Kolkata, to the effect that various importers had imported various input materials
without paJrment of Duty of Customs under cover of a number of Advance
Authorizations issued by regional Directorate Genera.l of Foreign Trade (hereinafter
referred to as DGFT). While executing such imports, the importer availed benefit of
exemption extended by Notification No.18/2015-Cus dated 01-04-2015, as amended
by the Customs Notification No.79 /2017 dated 13-10-2017, and did not pay any
Customs Duty in the form of Integrated Goods & Service Tax (IGST) levied under sub-
section (7) of Section 3 of the Customs Tariff Act, 1975, on such input materials at
the time of import. However, such exemption was extended subject to condition that
the person willing to avail such benefit should comply with pre-import condition and
the finished goods should be subjected to physical exports on1y.

2.L During the course of scrutiny of records, it was noticed that M/s. Goldstab
Orgarrics Pvt, Ltd. Plot No. 2816, Chemica) Zone, GIDC 8A, Valsad, Gujarat (IEC-
0300021011) availed such exemption in respect of 17 (Seventeen) Licenses issued
under Advance Authorizations Scheme, but \Mhile going through the process of such
imports ald corresponding exports towards discharge of export obligation, they failed
to comply with the pre-import condition, as demanded under the said Notification
No.79 12077 -Cus dated 73-70-2017 , that extended such conditional exemption. Pre-
import condition simply means that the goods should be imported prior to
commencement of export to enable the exporter to manufacture finished
goods, which could be subsequently exported under the same Advance
Authorization for discharge of Export Obligation.

2.2 Accordingly, the investigation was initiated against the importer by way of
issuance of letters & summons under Section 108 of the Customs Act, 7962. T}re
importer was summoned for production of documents in connection with such
imports ald a-lso for giving evidences. Statement of Shri Sumit Shah, Authorised
Representative of M/s. Goldstab Organics Rrt. Ltd. was recorded on 01.06.2022
under Section 108 of the Customs Act, 7962 wherein he intera-1ia stated that

) he looked after the work related to accounts & finance related matters of the
said Company;

) they had imported 'Polyethlene Wax/ Lead Ingots/Stearic Acid' under CTH
34O49O2O l78O 11000/38231100 under 17 Advance Licenses arld used these
raw materia.ls for manufacturing of 'PVC Stabilizer' classified under CTH 3812
of the Schedule 1 of the Customs Tariff Act, 1975. The details of the Licenses
issued under Advance Authorisation Scheme and import and export done
against the said Licenses were submitted as Annexure -A to his statement;

} when he was shown Notification No.79/2O77-Cus. dated 13.10.2077 he stated
that he wasaware that Notification No.18/2015 dated 01.04.2015 was
amended vide Notification No.79/2017-Cus. dated 73.10.2077 under which
pre-import arld physical export condition was inserted on Duty free import of
goods; that for the purpose of availing the benefit of exemption from payment
of IGST, one was supposed to comply with the pre-import condition; that pre-
import condition demands that the entire materials should be imported under
Advance Authorizations and it should be utilized exclusively for the purpose of
manufacture of hnished goods, which would be exported out of India; that for
the purpose of avaiiing the benefit of exemption from pa5,,rnent of IGST, one was
supposed to comply with the pre-import condition.

D on perusal of the first date of import as well as the first date of export as
submitted below made in respect of the said 17 Licenses, it can be seen that
export were made first in the Licenses mentioned at Sr. No. 1 to 15, which
implies that the pre-import condition imposed vide Notification No.79 /2017-
Cus. dated 13.70.2077 is not fulfrlled.
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Sr.
No.

License No. Date Fitst
No.

BE BE Date First
No.

SB SB datc

1 03 10810968 06.o2.20 t7 57 56289 27 .O3.201a 377s137 3 0.0 1 .20 17

2 031081r608 03.o3.20 t7 9102627 30.03.20 17

0310812923 27.O4.20t7 25604s4 22.07.2017 54073 39 13.O4 2017

4 0310813768 0 5.06.2 0 17 3276040 18.o9.20t7 64924t2 02.06 2017

J 03 108 143 83 03.o7.2017 626s397 05.0 5.20 18 6 t25872 17.O5.2017

6 0310815071 08.08.2017 7 123369 07 .o7 .20 t8 7645909 2A.O7.2017

7 0310815414 29.O8.20),7 5409869 01.03 2018 ao64323 t7.o8.20t7

8 0310816529 26.tO.2017 6582820 29.O5.20 LA 9+40741 23.10.20t7

9 0310817801 15.12.2017 6905088 22.06.20r8 ra207a2 27.),2.201_7

10 0310818054 28.12.20t7 6974958 27.06.201,8 263091 1

11. 0310818332 09.0 1 .20 18 7986207 10.09.2018 3159534 27 .O2.20 t8

l2 03 108 r 94 28 27 .O2.20 rA 8565250 23.10.2018 3 r 59534 27.O2.20t8

13 0310820484 16.04.2018 6697927 07.06.20 18 422230 |

t4 03 roa247 37 26.1O.20t8 953s069 05.0 r .2019 9045283

189260015 03 108 I 80 53 28.12.20t7 8749570 05.1r.20r8 29.t2.20t7

16 0310818409

t7. 03 1082s 1 l0 19. 1 1 .2018 9228068 12.t2.2018 5745772 23.O7.20t9

03.02.2018 
|

13 06 2016

22.11 .20 t8

) that exports were done first before import under 15 Licenses (mentioned at Sr.
No. 1 to 15 of the Table -1 above) issued under Advance Authorization
Scheme; that Quite naturally, they did not manufacture the goods which were
exported under the mentioned Advalce Authorizations corresponding to the
said Shipping Bills, out of the Duty-free materials imported under the subject
Advance Authorization; that the materials which were exported agarnst the
Shipping Bills, were not manufactured entirely out of the Duty-free materia.ls
imported under the Advance Authorization in question.; that resulted in non-
compliance of the pre-import condition; that the Licenses mentioned at Sr. No.
16 & 17 above, they had satisfied with the pre-import conditions and the
goods imported Duty free in the said license were utilized for manufacturing of
frnished goods which were exported under the said Licenses; lhat they had
also done physical exports in respect of Licenses mentioned at Sr. No. 16 &
t7.

) that they had imported goods as per details mentioned in Annexure -B
attached to his statement as details of import done through ICD Tumb under
the said 15 Licenses during the period from 13.10.2017 to 10.01.2019 under
Advance Authorisation Scheme; that they had imported 3085 MTs of goods
having assessable va1ue Rs. 29.25 Crores through ICD Tumb wherein IGST
foregone amounts to Rs. 5.68 Crores.

) that they had recalled and got re-assessed the Bills of Entry as mentioned in
Annexure-C submitted by him during the course of his statement for paying
defaulted IGST; that they had reca.lled the Bills of Entry vide which goods were
imported Duty free in Licenses issued under Advalce Authorisation Scheme
issued between 13.10.2077 to 10.01.2019; that they did so as per their own
interpretation that pre-import condition is maldatory for Licenses issued
between 13.1O.2077 to 10.01.2019; that the Licenses which were issued prior
to 13.10.2017 does not come under the ambit of Notification No.79/2017-Cus.
dated 13.10.2017, therefore they were not bound to comply with pre-import
ald physical export condition; that as the said conditions were not imposed
while issuing the Licenses which were prior to 13.10.2077, they were not
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subjected to fuIfil the said condition; that as per annexLrre C submitted by
him, they had paid IGST of Rs.2,67,91,0521- in respectof 38 Bills of Entry.

2.3 From the deposition made by the Authorised Representative of the impofter
and data submitted viz. Bills of Entry under which goods were imported, frrst Bill of
Entry in respect of Licenses issued under Advarce Authorization Scheme mentioned
at Sr. No. 1 to 15 above of Table-1, it is seen that in case of all 15 (Fifteen) Advance
Authorizations, the goods were exported before the commencement of imports.
Therefore, it was confirmed that for manufacture of the exported goods, the importer
used domestically or otherwise procured materia-ls, thereby contravening the
provision of pre-import condition ard went on to avail benefit of exemption.
Therefore, in terms of explanation given at Para 4-3 below, the importer failed to
comply with the pre-import condition and therefore, was not eligible for IGST
exemption benefit. In respect of Licenses mentioned at Sr. No. 16 & 17 of the Table-
1 above and as per deposition of the Authorised Representative of the importer, it is
clear that the date of first Bill of Entry was prior to the corresponding first Shipping
Bill date. It shows that the importer had used the imported material in
manufacturing of exported goods.

2.4 It is clear that in respect of the a-forementioned 15 (Fifteen) Advance
Authorizations, the importer failed to use Duty-free materia-ls imported under the
respective Advance Authorizations for the purpose of manufacture of the linished
goods, which were exported towards discharge of export obligation. It is also evident
that the Duty-free goods subsequently imported could not have been used for the
specified purpose. Therefore, the importer failed to comply with the pre-import
condition in respect of these Advarce Authorizations.

2,5. From the facts of the case and the statement recorded by the Authorized
Representative of the importer, it appears that -

(i) In case of above said 15 (Fifteen) Licenses issued under Advance
Authorization Scheme, they started exporting frnished goods even before the
imports were commenced. Therefore, such input materia.ls despite being
covered by the respective Advarrce Authorizationsard absolutely necessarJz for
the purpose of manufacture of the export goods, have not been used for the
specified purpose.

(ii) Considerable quantity of materia.ls exported under the impugtred
Advance Autliorizations were manufactured out of input materials procured
from the domestic market or otherwise;

(iii) Signifrcant quantity of the Duty-free imported materials was used to
manufacture goods, which were sold in the domestic market, i.e. not used for
manufacture of export goods;

(i") They could not comply with the pre-import condition imposed by virtue
of Notification No.79/2017-Cus dated 73-70-2077, but still availed benefit of
exemption of IGST, in violation of the condition of the said Notification.

(") The importer had paid defaulted IGST by way of recalling the Bills of
Entry as mentioned in Annexure C to their statement, in respect of Duty free
goods imported availing the benefit of Licenses issued under Advance
Authorisation Scheme in respect of goods imported through ICD Tumb.

3. Legal Provisions

Following are the provisions of law, which are relevant to the Show Cause
Notice.

a) Para 4.03 of the Foreign Trade Policy (2O15-2Ol;
b) Para 4.05 of the Foreign Trade Policy (2O15-2O);
c) Para 4. 13 of the Foreign Trade Policy (2O15-2O);
d)DGFT Notification No. 33/2015-20 dated 73-lO-2O17;
e) DGF-I Notifrcation No. 31/2013 (RE-2013) dated: - 01-08-2013;
0 DGFT Circular No. 3/2013 (RE-2013) dated, 02-08-2013;
g)Notification No 18/201S-Customs dated 01-04-2015;
h) Notification No 79/2077-Customs dated 13-10-2017;
i) Section 1 1 1(o) of the Customs Act, 1962;
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j) Section 112(a) of the Customs Act;
k) Section 28(4) of the Customs Act, 1962;

a) Para 4.O3 of the Foreigr Tlade Policy 12OL5-2Olr
Advance Authorisation is issued to allow Duty free import of input, which is
physically incorporated in export product (making normal allowance for
wastage). In addition, fue1, oi1, catalyst which is consumed / utilised in the
process of production of export product, may also be al1owed.

bl Para 4.O5 of the Foreigr Ttade Policrr l?,OI.$2OlL
4.05: Eligible Applicant / Export / Suppiy
(a) Advance Authorisation can be issued eitl:er to a malufacturer exporter or
merchant exporter tied to supporting marufacturer.
(b) Advance Authorisation for pharmaceutrca-1 products manufactured
through Non-lnfringing (NI) process (as indicated in paragraph 4.18 of
Handbook of Procedures) sha.11 be issued to manufacturer exporter on1y.
(c) Advance Authorisation shall be issued for:
(r) Physical export (inciuding export to SEZ);
(z) Intermediate supply; and/or
(trt) Supply of goods to the categories mentioned in paragraph 7.02 (b), (c), (e),
(t), (g) and (h) of the FTP.
(lv) Supply of 'stores' on board of foreign going vessel / atrcraft, subject to
condition that there is specific Standard Input Output Norms in respect of
item supplied.

(c) Para 4.13 of Foreign Trade Policy 2Ol5-2O:-
Pre-import condition in certain cases -
(i) DGFT may, by Notification, impose pre-import condition for inputs under

the Chapter.
(ii) Import items subject to pre-import condition are listed in Appendix 4-J or

will be as indicated in Standard Input Output Norms (SION).
(iii) Import of drugs from unregistered sources shall have pre-import condition.

(d) Notification No.33/2O15-2O2O New Delhi,
Dated: 13 October,2017
Subject: Amendments in Foreign Trade Policy 2015-20 -reg
S.O. (E): In exercise of powers conferred by Section 5 of FT (D&R) Act, 1992,
read with paragraph 1.02 of the Foreign Trade Policy, 2OI5-2O2O. as amended
from time to time, the Centra.l Government hereby makes followrng
amendments in Foreign Trade Policy 2O75-2O.1. Para 1.74 is amended to read
as under: "4.14: Details of Duties exempted Imports under Advalce
Authorisation are exempted from pay,rnent of Basic Customs Duty, Additional
Customs Duty, Educatiofl Cess, Anti-dumping Duty, Countervailing Duty,
Safeguard Duty, Tralsition Product Specific Safeguard Duty, wherever
applicable. Import against supplies covered under paragraph 7.O2 (c), (d) and
(g) of FTP will not be exempted from pal,rnent of applicable Anti-dumping
Duty, Countervailing Duty, Safeguard Duty ald Tralsition Product Specific
Safeguard Duty, if aly. However, imports under Advance Authorization for
physical exports are also exempt from whole of the integrated tax ald
Compensation Cess leviable under sub-section (7) arld sub-section (9)

respectively, of Section 3 of the Customs Tariff Act, 1975 (51 of 1975), as may
be provided in the Notification issued by Department of Revenue, and such
imports sha,ll be subject to pre-import condition."

NEW DELHI, DATED THE 1st August, 2013
In exercise of powers conferred by Section 5 of the Foreign Trade(Development

& Regulation) Act, 7992 (No.22 of 7992) read with paragraph 1.2 of the Foreign Trade
Policy, 2009-2014, the Central Government hereby notifies the following amendments
in the Foreign Trade Policy (FTP) 2009-2014.

2. After para 4.1.14 of PTP a new para 4.1.15 is inserted.
"4.1.15 Wherever SION permits use of either (a) a generic input or (b)

al.ternative inputs, unless the name of the specific input(s) [which has (have)
been used in malufacturing the export product] gets indicated / endorsed
in the relevalt shipping bill ald these inputs, so endorsed, match the
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description in the relevant bill of entry, the concerned Authorisation will not
be redeemed. In other words, the name/description of the input used (or to
be used) in the Authorisation must match exactly the name/description
endorsed in the shipping bill. At the time of discharge of export obligation
(EODC) or at the time of redemption, RA shall a1low only those inputs which
have been specifica-11y indicated in the shipping bill."
2. Para 4.2.3 of FTP is being amended by adding the phrase "4.1.14 and
4. 1. 15" in place of "and4.7.74". The amended para would be as under:
"Provisions of paragraphs 4.1.11,4.1.12,4.7.73, 4.7.74 and 4.1.15 of FTP
shall be applicable for DFIA holder."
3. Effect of this Notification: Inputs actually used in manufacture of the
export product should only be imported under the authorisation. Similarly
inputs actually imported must be used in the export product. This has to be
established in respect of every Advance Authorisation / DFIA.

(f) Policy Circular No.O3 {RE-2O13)/2OO9-2OL4 Dated the 2nd August, 2013
Subject: - Withdrawal of Policy Circular No.30 dated 10.10.2005 on
Importability of Alternative inputs allowed as per SION.
Notification No.31 has been .issued on lst August, 2013 which stipulates
"inputs actually used in manufacture of the export product should only be
imported under the authorisation. Similarly inputs actually imported must
be used in the export product." Accordingly, the earlier Policy Circular No.30
dated 10.10.2005 becomes infructuous ald hence stands withdrawn.

(gl Notification No. - 18/2O15 - Customs, Dated: O1-O4-2O15-

G.S.R. 254 (E).- in exercise of the powers conferred by sub-section (1) of
section 25 of the Customs Act, 1962 (52 of 79621, the Centra-l Government,
being satisfred that it is necessary in the public interest so to do, hereby
exempts materials imported into India against a va-lid Advance Authorisation
issued by the Regional Authority in terms of paragraph 4.03 of the Foreigrr
Trade Policy (hereinafter referred to as the said authorisation) from the whole
of the duty of customs leviable thereon which is specified in the First
Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from the whole of
the additional duty, safeguard duty, transitional product specific safeguard
duty and anti-dumping duty leviable thereon, respectively, under sections 3,
88, 8C artd 9A of the said Customs Tariff Act, subject to the following
conditions, namely

(i) that the sajd authorisation is produced before tJ:e proper officer of
customs at the time of clearartce for debit;

(ii) that the said authorisation bears,-
(a) the name ald address of the importer and the supporting manufacturer
in cases where the authorisation has been issued to a merchalt exporter; and
(b) the shipping bill number(s) and date(s) and description, quantity and
value of exports of the resultalt product in cases where import takes place
after fulfillment of export obligation; or
(c) the description and other speciflcations where applicable ofthe imported
materials ald the description, quantity and va.lue of exports of the resultant
product in cases where import takes place before fulfillment of export
obligation;

(iii) that the materials imported correspond to the description and other
specifrcations where applicable mentioned in the authorisation and are in
terms of para 4.72 of the Foreign Trade Policy ald the value and quantity
thereof are within the limits specified in the said authorisation;

(iv) that in respect of imports made before the discharge of export obligation
in fu11, the importer at the time of clearance of the imported materials
executes a bond with such surety or security and in such form and for such
sum as may be specifred by the Deputy Commissioner of Customs or
Assistant Commissioner of Customs, as the case may be, binding himself to
pay on demand an amount equal to the duty leviable, but for the exemption
contained herein, on the imported materials in respect of which the
conditions specifred in this notification are not complied with, together with
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interest at the rate of flfteen percent per annum from the date of clearance of
the said materia.ls;

(v)that in respect of imports made after the discharge of export obligation in
fu1l, if facility under rule 18 (rebate of duty paid on materia-ls used in the
malufacture of resultant product) or sub-rule (2) of rule 19 of the Central
Excise Rules, 2OO2 or of CENVAT Credit under CENVAT Credit Ru1es, 2004
has been availed, then the importer shal1, at the time of clearalce of the
imported materia-1s furnish a bond to the Deputy Commissioner of Customs or
Assistant Commissioner of Customs, as the case may be, binding himself, to
use the imported materials in his factory or in the factory of his supporting
manufacturer for the manufacture of dutiable goods and to submit a
certificate, from the jurisdictional Centra1 Excise offlcer or from a specihed
chartered accountant within six months from the date of clearalce of the said
materials, that the imported materials have been so used:

Provided that if the rmporter pays additional duty of customs leviable on the
imported materia-1s but for the exemption contained herein, then the imported
materia,ls may be cleared without furnishing a bond specified in this condition
and the additiona.l duty of customs so paid shall be eligible for availing
CENVAT Credit under the CENVAT Credit Rules, 2004;

(vi) that in respect of imports made aJter the discharge of export obligation in
fu1l, and if facility under rule 18 (rebate of duty paid on materials used in the
manufacture of resultant product) or sub-rule (2) ol rule 19 ol the Central
Excise Ru1es, 2OO2 or of CENVAT credit under CENVAT Credit Ru1es, 2004
has not been availed arrd the importer fumishes proof to this effect to the
satisfaction of the Deputy Commissioner of Customs or the Assistant
Commissioner of Customs as the case may be, then the imported materials
may be cleared without fumishing a bond specified in condition (v);

(vii) that the imports and exports a-re undertaken through the seaports,
airports or through the inland container depots or through the land customs
stations as mentioned in the Table 2 annexed to the Notification No.16/ 2015-
Customs dated 01.04.2015 or a Special Economic Zone notified under section
4 of the Special Economic Zones Act, 2OOS (28 of 2005):
Provided that the Commissioner of Customs may, by special order or a public
notice and subject to such conditions as may be specified by him, permrt
import and export through any other sea-port, airport, inland container depot
or through a lald customs station within his jurisdiction;

(viii) that the export obligation as specified in the sard authorisation (both in
value arrd qua-ntity terms) is discharged within the period specified in the said
authorisation or within such extended period as may be granted by the
Regional Auttrority by exporting resultant products, manufactured in India
which are specified in the said authorisation:
Provided that al Advalce Intermediate authorisation holder sha11 discharge
export obligation by supplying the resultant products to exporter in terms of
pa-ragraph a.05 (c) (ii) of the Foreign Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to
the satisfaction of the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, within a period of sixty days
of the expiry of period a.llowed for fu1fi1lment of export obligation, or within
such extended period as the said Deputy Commissioner of Customs or
Assistalt Commissioner of Customs, as the case may be, may allow;

(x) that the said authorisation sha-l1 not be transferred and the said materials
sha-ll not be transferred or sold;
Provided that the said materials may be transferred to a job worker for
processing subject to complying with the conditions specified in the relevant
Central Excise notifications permitting transfer of materia-1s for job work;
Provided further that, no such transfer for purposes of job work shall be
effected to the units located in areas eligible for area based exemptions from
the levy of excise duty in terms of notification Nos. 32/ i999-Centra-l Excise
dated 08.07.1999, 33 / 1999-Centra-1 Excise dated O8.O7.7999, 39l2OO1-
Central Excise dated 31.07.2OO7, 56/2OO2-Central Excrse dated 74.17.2OO2,
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57 /2OO2-Centra-1 Excise dated 74.17.2002, 49 /2oo3-Central Excise dated
10.06.2003, 50/2003-Central Excise dated 10.06.2003, 56/2003-Central
Excise dated 25.06.2003 , 7 1 / 2OO3-Centra.l Excise dated 09.09.2003, 8l2OO4-
Central Excise dated 21.O1.2OO4 atd 20 I 2OO7 -Centra1 Excise dated
25.O4.2007

(xi)that in relation to the said authorisation issued to a merchant exporter, arry
bond required to be executed by the importer in terms of this Notification sha-ll
be executed jointly by the merchant exporter and the supporting manufacturer
binding themselves jointly ald severally to comply with the conditions
specified in this Notification.

(h) NoUfication No. T9|2OLTOE Dated 13.1O.2O17r
Inexerciseofthepowersconferredbysub-section( 1 )ofsection2 5ofthe

CustomsAct, 19 62(52of19621,theCentralGovernment,onbeingsatlsfiedthatitis necessarlr
in the public interest so to do, hereby makes the following further amendments in
each of the notifications of the Government of India in the Ministry of Finance
(Department ofRevenue),specifiedincolumn(2)oftheTablebelow,inthemalner as
specifiedinthe corresponding entry in column (3) of the said Table, namely :

(Relevant Provisions only)-

2 18/ 201S-Customs,
dated the 1*Apri],
201 S[videnumber
G.S.R. 254 (E) dated
the 1 stApril, 201 5

In the said notification, in the opening
paragraph,-
(a) for the words, brackets, figures and letters
"fromthe whole of the additional duty leviable
thereon under sub-
sections( 1 ),(3)arrd(5)ofsection3,safeguardduty
leviable thereonundersection8Banda-nti-
dumping duty
leviablethereonundersection9.A",the words,
brackets, figures and letters "from
thewholeofthe additionaldutyleviablethereon
undersub-sections( 1 ),
(3 ) and (5) ofsection3, integratedtaxleviablethereon
undersub-section(7)ofsection3,
goodsandservices tax compensation cess
leviable thereon under sub-section (9)of
section3, safeguarddutyleviablethereonunder
sectionSB,
countervailingdutyleviable thereonunder
section9 andanti-dumpingduty
leviablethereonunder section 9A"shal1 be
substituted.
(b)incondition(viii),after the proviso,thefollowing
proviso sha-Il be inserted, namely:J'Provided
further that notwithstanding anlthing
containedhereinaboveforthesaid
authorisationswhere
theexemptionfromintegratedtax and
thegoodsand servicestax
compensationcessleviablethereonunder sub-
section(7)and sub-section(9)ofsection3 ofthe
saidCustomsTariffAct,
hasbeenavailed,theexport obligation sha-11 be
fulfilled by physical exports only;"
c) aJter condition(xi), thefollowing conditions
shall be inserted, namely:-
"(xii)thattheexemptionfrom integratedtax and
the goods and services tax compensation cess
leviable thereonunder sub-section(7)and sub-
section(9)of section 3 of the said Customs Tariff
Act sha.ll be subject to pre-import condition;
(xiii) that theexemptionfrom integratedtax and

ensation cess

Sr. No. Notifrcation number
and date

Amendments

the ods and services tax com
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leviable thereonunder sub-section(7)ald sub-
section(9)of section 3 of the said Customs Tariff
Act sha.ll be available up to the 3 l stMarch,
2018.

I Section 1 1 1(o) of the Customs Act:-

Section 11 1. Confrscation of improperly imported gooda, etc, -
Section 111 (of:-aly goods exempted, subject to any condition, from duty or arry
prohibition in respect of the import thereof under this Act or any other law for the time
being in force, in respect of which the condition is not observed unless the non-
observance of the condition was sarrctioned by the proper ofhcer;

J. SECTION 1 12. Penalty for improper importation of goods, etc.

Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under section 111, or abets the doing
or omission of such arr act, or
(b) who acquires possession of or is in aly way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
marrner dealing with any goods which he knows or has reason to believe are liable to
confiscation under section 111,

shall be liable, -

(i) in the case of goods in respect of which any prohibition is in force under this Act or
any other 1aw for the time being in force, to a penalty 1 [not exceeding the value of the
goods or five thousand rupeesl, whichever is the greater;
2 [(ii) in the case of dutiable goods, other than prohibited goods, subject to the
provisions ofsection 114A, to a penalty not exceeding ten per cent, of the duty sought
to be evaded or five ttrousand rupees, whichever is higher:

K Section 28(4) of the Customs Act, 1962:-
Section 28[Recovery of lduties not levied or not paid or short-levied or short- paid] or
erroneously refunded. -
(4) Where any duty has not been levied or not paid or has been short-levied or short-
paid] or erroneously refunded, or interest payable has not been paid, part-paid or
erroneously refunded, by reason of,-
(a) collusion; or
(b) any wilfu1 mis-statement; or
(c) suppression of facts,
by the importer or the exporter or the agent or employee of the importer or exporter,
the proper oflicer shall, within Iive years from the relevart date, serve notice on the
person chargeable with duty or interest which has not been fso levied or not paid] or
which has been so short-levied or short-paid or to whom the refund has erroneously
been made, requiring him to show cause why he should not pay the amount specified
in the notice.

DISCUSSION ON PROVISIONS OF LAW:-

4.. Imposition of two conditions for availing the IGST exemption in terms
of Notification No. 79 I 2OL7 -Cus dated L3-LO-2OL7 r

4.1. WhereasAdvalce Authorizations are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materia-ls without
payment of Customs Duty and the said export promotional scheme is governed by
Chapter 4 of the Foreign Trade Policy (2015-20), applicable for subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2O15-2O). Prior to GST
regime, in terms of the provisions of Para 4.74 of the prevailing Foreign Trade Policy
(2015-20), the importer was a-llou/ed to enjoy benefit of exemption in respect of Basic
Customs Duty as well as Additional Customs Duties, Antidumping duty and
Safeguard duty, while importing such input materials under Advance Authorizations.
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4,2, With the introduction of GST w.e.f 01-07-2017, Additional Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additiona-l Duties of Customs. Accordingly,
Notification No. 26/2O17-Customs dated 29 June 2017, was issued to give effect to
the changes introduced in the GST regime in respect of imports under Advance
Authorization. It was a conscious decision to impose IGST at the time of import,
however, at the same time, importers were a-llowed to either take credit of such IGST
for payments of Duty during supply to DTA, or to take refund of such IGST amount
within a specified period. The corresponding changes in the Policy were brought
through Trade Notice No. 11/2018 dated 30-06-2017. It is pertinent to note here that
while in pre-GST regime blalket exemption was aJlowed in respect of a-ll Duties
leviable when goods were being imported under Advance Authorizations, contrary to
that, in post-GST regime, for imports under Advance Authorization, the importers
were required to pay such IGST at the time of imports and then they could get the
credit of the sarne.

4,3 , However, subsequently, the Government of India decided to exempt imports
under Advance Authorizations from paSrment of IGST, by introduction of the Customs
Notification No. 79 l2Ol7 dated 13-10-2017. However, such exemption from the
paJrment of IGST was made conditional. The said Notihcation No. 79 /2077 dated 13-
1O-2O17, was issued with the intent of incorporating certain changes/ amendment in
the principal Customs Notifications, which were issued for extending benefit of
exemption to the goods when imported under Advance Authorizations. The said
Notification stated that the Central Government, on being satisfied that it is necessa-ry
in the public interest so to do, made the following further amendments in each of the
Notifications of the Government of India in the Ministry of Finance (Department of
Revenue), specilied in column (2) of the Table below, in the manner as specified in the
corresponding entry in column (3) of the said Table. OnIy the relevant portion
pertaining to the Customs Notification No. 18/2015 dated 01-04-2015 is reproduced
in Para 3[) above, which may be referred to.

4.4 Therefore, by issuing the subject Notification No.79/2O17-Cus dated 13-10-
2017, the Government of India amended inter-alia Notilication No. 18/2015-Cus dated
01-04-2015, and extended exemption from the payment of IGST at the time of import
of input materia,ls under Advalce Authorizations. But such exemption was not
absolute. As a rider, certain conditions were incorporated in the subject Notification.
One being the condition that such exemption cal only be extended so long as exports
made under the Advance Auttrorization are physicd exports in nature and the other
being the condition that to avail such benefit one has to follow the pre-import
condition.

5. The Director General. of Foreign Trade, in the meanwhile, issued one
Notilrcation No. 33/2015-20 dated l3-7O-2O17, which amended the provision of Para
4.74 of the Foreign Trade Policy l2O).5-2O), to incorporate the exemption from IGST,
subject to compliance of the pre-import and physical export conditions. It is pertinent
to mention, that the principal Customs Notification No. 18/201S-Cus, being an EXIM
Notrfication, was amended by the Notilication No. 79 /2017-C:us dated 13-10-2017, in
tandem with the changed Policy by integrating the same provisions for proper
implementation of the provisions of the Foreign Trade Policy (2O15-2O).

5,1 Therefore, conscious legislative intent is apparent in the changes made in the
Foreign Trade Policy ,2O15-2Ol and corresponding changes in the relevant Customs
Notifications, that to avail tJle benefit of exemption in respect of Integrated Goods and
Service Tax (IGST), one would require to comply with the following two conditions: -

i) A11 exports under the Advance Authorization should be physical exports,
therefore, debarring any deemed export from being considered towards
discharge of export obligation;

ir) Pre-import condition has to be followed, which requires materia.ls to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge of EO;

6. Physical Export condition in relation to the Foreign Trade Policy (2015-
2O) and the Notification No.79l2OL7-Cus dated L3-LO-2O77:'
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6.1 The concept of physical export is derived from Para 4.05(c) and Para 9.2O of
the Foreign Trade Policy (2015-20) read with section 2(e) ofthe Forcign Trade (DR) Act,
7992. Para 9.20 of the Policy refers to section 2(e) of the Foreign Trade (DR) Act, 1,992,
which defines 'Export' as follows:-

(e)"import" and 'export" means respectively bringing into, or taking out of,
India a-ny goods by land, sea or air;
Therefore, primarily, export involves taking out goods out of India, however,
in Chapter 4 of the Policy, Para 4.05 defines premises under which Advance
Authorizations could be issued ald states that -
(c) Advance Authorization shall be issued for:
(i) Physical export (including export to SEZ);
( ii) Intermediate supply; ar:d/or
(iii) Supply of goods to the categories mentioned in paragraph 7,O2 lb), (cl,
(e), (0, (g) and (h) of this FTP.
(iv) Supply of'stores' on board of foreign going vessel I atrcralt, subject to
condition that there is specific Standard Input Output Norms in respect of
item supplied.

6,2. Therefore, the definition has been further extended in specilic terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other three categories defined under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of
Invalidation, whereas, supplies covered under Chapter 7 of the Policy are considered
as Deemed Exports. None of these supplies are eligible for being considered as
physical exports. T?rerefore, any category of supply, be it under letter of Inva-lidation
ald/or to EOU a,nd/or under International Competitive Bidding (ICB) and/or to
Mega Power Projects, other than actual exports to other country and supply to SEZ,
cannot be considered as Physical Exports for the purpose of Chapter 4 of the
Foreigrr Trade Policy l2Ol5-2O).

6.3This implies that to avail the benefit of exemption as extended through a.mendment
of Para4.74 of the Policy by virtue of the DGFT Notification No.33/2015-20 dated 13-
7O-2O77, one has to ensure that the entire exports made under an Advalce
Authorization towards discharge of Export Obligation are physical exports. In case the
entire exports made, do not fa-l1 in the category of physical exports, the Advance
Authorization automatically sets disqualifled for the purpose of exemption.

7 . Pre-import condition in relation to the Foreign Trade Policy (2O 15-2O)
and the Notification No. 79 l20l7-Cus dated l3-lO-2OL7; Determination
of whether the goods imported under the impugned Advance
Authorization comply with the pre-import condition:-

7.1 Pre-import condition has been part of the Policy for long. In terms of Para 4.13
of the Policy, there are certain goods for which pre-import condition was made
applicable through issuance ofDGFT Notification way before the Notification dated 13-
7O-2O77 came into being.

7.2 The delinition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (201 5-20). It demands that Advance Authorizations are issued for import of
inputs, which are physically incorporated in the export goods allowing legitimate
v/astage. This Para specifically demaads for such physical incorporation of imported
materials in the export goods. And the same is only possible, when imports are made
prior to export. Therefore, such Authorizations principally do have the pre-import
condition in-built, which is required to be followed, barring rvhere otherwise use has
been a.llowed in terms of Pata 4.27 of the Foreign Trade Policy (2O15-2O).

7.3 Advance Authorizations are issued for import of Duty-free materia-ls first,
which would be used for the purpose of manufacture of export goods, which would be
exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advance Authorization was coined with
prefix 'Advance', which illustrates and indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time a-llowed for
import is 12 months (conditionally extendable by another six months) from the date of
issue of the Authorization, and time allowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
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for the same was the practical fact that conversion of input materials into finished
goods ready for export, takes considerable time depending upon tJre process of
manufacture.

7.4 DGFT Notifrcation No. 31/2013 (RE-2013) dated: - 01-08-2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the 4.03 of the Policy (2015-20201 and stipulated further condition which
clarifted the ambit of the aforesaid Para 4.03. Inputs actually imported must be used
in the export product.

7.5 A Circular No.3/2013 (RE-2013) dated 02.08.2013, was also issued by the
Ministry of Commerce in line with the a{oresaid Notifrcation. The Circular reiterates
that Duty free import of inputs under Duty Exemption/Remission Schemes under
Chapter-4 of FTP shall be guided by the Notification No.31 issued on 01.08.2013.

7,6, Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in
force at the time of issuarice of the Authorizalions, ald the Notification a-foresaid,
makes it obvious, that benefit of exemption from pa5.rnent of Customs Duty is
extended to the input materials subject to strict condition, that such materials
would be exclusively used in the manufacture of export goods which would be
ultimately exported.Therefore, the importer does not have ttie liberty to utilize such
Dut5r-free materials otherwise, nor do they have freedom to export goods
manufactured out of something, which was not actually imported.

7.7. Therefore, such Authorizations principally do have the pre-import condition
in-built, which is required to be followed, barring where otherwise use has been
a-ilowed in terms of Para 4.27 of the Foreign Trade Policy (2015-20). Pa:.a 4.27 of the
Harrd Book of Procedures for the relevant period allows exports / supplies in
anticipation of an Authorization. This provision has been made as an exception to
meet the requirement in case of exigencies. However, the importers / exporters have
been availing the benefrt of the said provision without exception and the export
goods are made out of domestically or otherwise procured materia.ls and the Duty-
free imported goods are used for purposes other than the manufacture of the export
goods. However, Para 4.27 (d) has barred such benefit of export in arrticipation of
Authorization for the inputs with pre-import condition.

7.8, Specific provision under the said Para 4.27 ldl was made, which states
that -

(d) Exports/ supplies made tn anticipation of authorization shall not be eligible
for inputs with pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the
goods to be imported, the Advance Authorization holder does not have any liberty
to export in anticipation of Authorization. The moment input materials are subject
to pre-import condition, they become ineligible for export in anticipation of
Authorization, by virtue of the said provision of Para 4.27 (d).

7,9. The pre-import condition requires the imported materials to be used for
the manufacture of finished goods, which are in turn required to be exported
towards discharge of export obligation, and the same is only possible when the
export happens subsequent to the commencement of imports after allowing
reasonable time to manufacture finished goods out of the same. Therefore, when
the law demalds pre-import condition on the input materials to be imported, goods
cannot be exported in anticipation of Advance Authorization. Provisions of Para
4.27(a) & (b), i.e. export in anticipation of Authorization and the pre-import
condition on the input materials are mutually exclusive and cannot go hand in
halrd.

8, Whereas Advance Authorization Scheme is not just another scheme, where
one is allowed to import goods Duty free, for which the sole liability of the
beneficiary is to complete export obligation only by exporting goods mentioned in
the Authorization. It is not a scheme that gives carte blanche to the importer, so
far as utilization of imported materials is concerned. Rather, barring a few
exceptions covered by the Policy and the Notification, it requires such Duty-free
imported materia-ls to be used specifically for the purpose of manufacture of export
goods. As discussed above, the scheme requires physical incorporation of the
imported materials in the export goods after allowing normal wastage. Export
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goods are required to be manufactured out of the very materials which have been
imported Duty free. The law does not permit replenishment.The High Court of
Allahabad in the case of Dharampur Sugor Mill reported in 2O15 (321) ELT 0565
(All.) has observed that:-

" From the records ue find that the import authorization requires the
physical incorporation of the tmported input in export product after
allouting normal uastage, reference clause 4.1.3.1n the instant case, the
assessee has hopelesslg failed to establish the phgsical incorporation of the
imported input in the exported sugar. The Assesslng Authoitg and the
Tibunal appears to be correct tn recording a find.ing th,at the appelLant hos
uiolated the proui,sions of Cu.stoms Act, in exporting sugar witlLout there being
any 'Export Release Order'inthe focts of this case."

8.1 The Hon'ble Supreme Court in the case of Pennar Industies reported in TIOL-
20 15-(162)-SC-CUS has held that :-

"It would mean that not onlA the rau..t material imported (in respect of tuhich
exemption from dutg is sought) is to be utilized in the manner mentioned,
nametg, for manufacture of specified. products bg the importer/ assessee itself,
this uery material has to be utilized in discharge of export obligation. It, thus,
becomes abundantlg clear that as per thi.s Notification, in order to auail the
exemption from import dutg, it is necessary to make export of the product
manufactured from that uery rau.t material which is imported. This condition is
admittedtg not fulfilled by tlrc assessee as there i.s no export of the goods Jrom
the raw material so utilized. Instead, export i.s of the product manuJactured
from other mateial, that too through third partg. Therefore, in strict sense, the
mandate of the said Notification has not been fu\filled. by the assessee."

A,2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta Ltd
on the issue under consideration held that:-

"pre-import simply meals import of raw materials before export of the finished
goods to enable the physica-1 export and actual user condition possible and
negate the revenue risk that is plausible by diverting the imported goods in the
local market".

8.3 Conditions No. (v) & (vi) of the Notification No. 18/2015-Cus dated 01-04-
20 15, prescribe the moda.litiesto be followed for import of Duty-free goods under
Advance Authorization, in cases, where export obligation is discharged in fu1l, before
the commencement of imports. This is to ensure that the importer does not enjoy the
benefit of Duty exemption on raw materials twice for the sarne export. It is but natural
that in such a situation the importer would have used domestically procured
materia-ls for the purpose of manufacture of goods that have been exported and on
which required duties would have been paid and credit of the same would also have
been availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notification:

8 .4.
whic h

The first option is elucidated in condition No. (v) of the notification,
is as under-
"(v) that in respect of imports made after the discharge of export obligatton in
fuLt, if focititg under ntle 18 (rebate of dutA paid on moteials used in the
manufacture of resultant product) or sub-rule (2) of rule 19 oJ the Centrol Exci,se
Rules, 20O2 or of CENYAT Credit under CENVAT Credtt RuLes, 2004 has been
auatled, then the importer shall, at the time of clearance of the tmported
mateials furnish a bond to tlrc Deputg Commi.ssioner of Custom^s or Assistant
Commissianer of Customs, as the co.se mag be, binding himse\f to use the
imported mateials in hi.s factory or in the factory of ht-s supporting
manufacturer for the manufacture of dutiable goods and to submit a certiftcate,
from the juri.sdirtional Central Excise offrcer or from a speciJied chartered
accountant within six months from the date of cleardnce of the said mateiab,
that the imported materials haue been so used. .
Prouided that if the importer pags additional dufu of custorns leuiable on the
imported mateials but for tle exemption contained herein, tlrcn the imported
materiab mag be cbared utithout furnbhing a bond specifted in thi-s condition
and the addittonal dufu of custonl-s so paid shall be eligtble for auailing
CENVAT Credit und-er the CENVAT Credit Rules, 2OO4;"
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8,4,1 The second option is similarly elaborated in condition no. (vi) of the
notification, as under-

that in respect of imports made after the dbcharge of export obLigation in full,
and if facility under rule 18 (rebate of duty poid on materials used tn the manufocture
of resultant product) or sub-rule (2) of ruLe 19 of the Central Exci.se Rules, 2OO2 or of
CEM.AT credit under CEM/AT Credit Rules, 2OO4 has not been auailed and the
importer furnishes proof to thb effect to the sati.sfaction of the Deputg Commi-ssioner of
Customs or the Assi.stant Commissioner of Customs as the case may be, then the
imported materiols mag be cleared without furni-shing a bond specified in condition (u);"

8.6Thus, insertion of such conditions in the Notification, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
complialce of these two conditions is not easy, on the other hand, such conditions are
n-rlnerable to be mis-used and have the inherent danger to pave way for'rent-seeking'.
Therefore, to piug the loop-hole, arrd to facilitate & streamline tJ:e implementation of
the export incentive scheme, in the post-GST scenario the concept of "Pre-Import" and
"Physical Export" was introduced in the subject Notification, which make the said
conditions (v) & (vi) infructuous. This is a-1so in keeping with the philosophy of GST
legislation to remove as many conditional exemptions as possible ald instead provide
for zero-rating of exports through the option of taking credit of the IGST Duties paid
on the imported inputs, at the time of processing of the said inputs.

a,7 It is the duty of arr importer seeking benefits of exemption extended by
Customs Notilications issued by the Government of India/ Ministry of Finance, to
comply with the conditions imposed in the Notification, which determines, whether or
not one becomes eligible for the exemption. Exemption from pa5rment of Duty is not a
matter of right, if the same comes with conditions which are required to be complied
with. It is a pre-requisite that only if such conditions are followed, that one becomes
eligible for such benefit. As discussed above, such conditions have been brought in
with the objective of facilitating zero-rating of exports with minimal complialce ald
maximum facilitation.

9. WhereaslGST benefrt is available against Advance Authorizations subject to
observance of pre-import condition in terms of the condition of the Para 4.14 of the
Foreign Trade Policy (2O15-2Ol and also the conditions of the newly introduced
condition (xii) of Customs Notification No. 18/2015 dated 01-04-2015 as added by
Notification No. 79 12O77-Cus dated 73-|O-2OI7. Such pre-import condition requires
goods to be imported prior to commencement of exports to ensure manufacturing of
finished goods made out of the Duty-free inputs so imported. These finished goods are
then to be exported under the very Advance Authorization towards discharge of export
obligation. As per provision of Para 4.03 of the Foreigrr Trade Policy 12O15-2O),
physical incorporation of the imported materials in the export goods is obligatory, and
the same is feasible only when the imports precedes expoft.

9.1 The following tests enables one to determine whether the pre-import condition
in respect of the Duty-free imported goods have been satislied or not:

(il If the importer fulfils a part or complete export obligation, in respect of an
Advance Authorization, even before commencement of any import under
the subject Advarce Authorization, it is implied that such imported
materia1s have not gone into production of goods that have been
exported, by which the export obligation has been discharged. Therefore,
pre-import condition is violated.

(ii) Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping
Bill through which exports have been made, indicating exports
happened subsequent to import, but if documentar5z evidences establish
that the consignments, so imported, were received at a later stage in the
factory after the commencement of exports, then the goods exported
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benefit of "zero-rating" of exports is not availed by the exporter twice.



under the Advance Authorization could not have been manufactured out
of the Duty free imported goods. This aspect can be verified from the
date of the Goods Receipt Note (GRN), which estabhshes the actual date
on which materia-ls are received in the factory. Therefore, in absence of
the imported materials, it is implied that the export goods were
manufactured out of raw materials, which were not imported under the
subject Advarce Authorization. Ttrerefore, pre-import condition is
violated.

(iii) In cases, where multiple input items are a1lowed to be imported under alr
Advance Authorization and out of a set of import items, only a few are
imported prior to commencement of export, it implies that ln the
production of the export goods, except for the item already imported, the
importer had to utilize materia.ls other than the Duty-free matenals
imported under the subject Advalce Authorization. The other input
materials are imported subsequently, which do not ard could not have
gone into production of the finished goods exported under the said
Advance Authorization. Therefore, pre-import condition is violated.

(iv) In some cases, preliminar5z imports are made prior to export.
Subsequently, exports are effected on a sca.le which is not commensurate
with the imports already made. If the quantum of exports made is more
than the corresponding imports made during that period, then it
indicates that materials used for malufacture of the export goods were
procured otherwise. Rest of the imports are made later which never go
into production of the goods exported under the subject Advalce
Authorization. It is then implied that the imported materiaLs have not
been utilized in entirety for manufacture of the export goods, ard
therefore, pre-import condition is violated.

10. Whether the Advance Authorizations issued prior to 13-1O-2O17 should
come under purview of investigation:

lO,lWhereas it is but natura.l that the Adva-nce Authorizations which were issued
prior to 73-),O-2O77, would not ald could not contain condition written on the body of
the Authorization, that one has to fu1fr1 pre-import condition, for the bare fact that no
such pre-import condition was specifically incorporated in the parent Notilication
18/2015 dated 01-04-2015. The said condilion was introduced by the Notification No.
791201.7-Cus dated 13-10-20).7, by amending the principa-l Customs Notification.
Therefore, for the Advance Authorizations issued prior to l3-1O-2O77 , logically there
was no obligation to comply with the pre-import condition. At the same time, there
was no exemption from the IGST either during that period. Notifications are published
in the public domain, and every individual a-ffected by it is aware of what beneht it
extends ald in return, what conditions are required to be complied with. To avail such
benefits extended by the Notification, one is duty bound to observe the formalities
and/or comply with the conditions imposed in the Notification.

lO.2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such beneiit would be made available for Advance
Authorizations issued on and after the date of issualce of the Notification, kept the
doors wide open for those, who obtained such Advance Authorization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import
and physical export conditions have also been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down the benefit to the importers, in
reality, it extended benefit to many Advalce Authorizations, which could have been
out of ambit of the Notification, had the date of issue been made the basic criterion for
determinalion of availment of benefit. Further, the Notification did not bring into
existence any new additional restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said Notification. However, as always,
such exemptions were made conditional. Even the par:ent Notification, did not offer
carte blalche to the importers to enjoy benefit of exemption, as it also had set of
conditions, which were required to be fuIfilled to avail such exemption. As such, ar act
of the Government is in tJ:e interest of the public at large, instead of confining such
benefits for the Advarce Authorizations issued after 13-10-2017, the option was left
open, even for the Authorizations, which were issued prior to the issuance of the said
Notifrcation. The Notilication never demanded that the previously issued
Authorizations have to be pre-import complia-nt, but definitely, it made it compulsory
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that beneht of exemption from IGST can be extended to the old Advance

Authorizations too, so 1ong, the same are pre-import compliant. The imporlers did
have the option to pay IGST aIld avail other benefit, as they were doing prior to
introduction of the said Notification without following pre-import condition. The
moment they opted for IGST exemption, despite being aI Advance Authorization
issued prior to 13-10-2017, it was necessary for the importer to ensure that pre-
import/physica.l export conditions have been fully satisfied in respect of the Advance
Authorization under which they intended to import availing exemption.

1O.3 Therefore, it is not a matter of concem whether an Advalce Authorization was
issued prior to or after 13-10-2017, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both the pre-import and physical export conditions.

11. Whether the Advance Authorizations can be compartmentalized to make
it partly compliant to pre-import/ physical export and partly otherwise.

11.1 WhereasAdvance Authorization Scheme has always been Advance
Authorization specihc. The goods to be imported/exported, quantity of goods required
to be imported/ exported, va.lue of the goods to be imported/exported, nos. of items to
be allowed to be imported/ exported, everything is determined in respect of ttre Advance
Authorization issued. Advance Authorization specific benefits are extended irrespective
of the fact whether the importer chooses to import the whole materia-Is at one go or in
piece mea1. Therefore, such benefit and/or liabilities are not Bills of Entry specific.
Present or the erstwhile Policy has never had any provision for issuance of Advance
Authorizations, compartmenta-lizing it into multiple sections, part of which may be
compliant with a particular set of conditions and another part compliant with a
different set of conditions. Agreeing to the claim of considering part of the imports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of al Advalce Authorization, would
require tlte Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
Notification has any provision to consider imports under al Advance Authorization by
hypothetica-Ily bifurcating it into arl Authorization, simultaleously compliant to
different set of conditions. As of now, the Advance Authorizations are embedded with a
particular set of conditions on1y. An Authorization can be issued either with pre-
import condition or without it. Law doesn't permit splitting it into two imaginary set of
Authorizations, for which requirement of compliances are different.

LL.2 Allowing exemption for part compliance is not reflective in the Legislative
intent. For proportional pa1rment of Customs Duty in case of partial fulfilment of EO,
specific provisions have been made in the Policy, which, in turn has been
incorporated in the Customs Notification. No such provision has been made in
respect of imports w.r.t Advalce Authorizations with "pre-import ald physical
exports" conditions. In absence of the same, compliance is required in respect of the
Authorization as a whole. In other words, if there a.re multiple shipments of import &
multiple shipments of export, then so long as there are some shipments in respect of
which Duty-free imports have taken place later & exports corresponding to the same
have been done before, then, the pre-import condition stipulated in the IGST
exemption Notification gets violated. Once that happens, then even if there are some
shipments corresponding to which imports have tal<en place first & exports made out
of the same thereafter, ttre IGST exemption would not be available, as the benefits of
exemption applies to the license as a whole. Once an Advance Authorization has been
defaulted, there is no provision to consider such default in proportion to the offence
committed.

11.3 Para 4.49 of the Hartd Book of Procedures (2015-20), Volume-I, demands that
if export obligation is not fulfrlled both in terms of quantity and value, the
Authorization holder shall, for the regularization, pay to Customs Authorities,
Customs Duty on unutilized value of imported/ indigenously procured material dong
with interest as notified; which implies that the Authorization holder is legally duty
bound to pay the proportionate amount of Customs Duty corresponding to the
unfulfilled export obligation.Customs Notification too, incorporates the same provision.
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1l.4Para 5.14 (c ) of the Harrd Book of Procedures, Volume-I, (20L5-20l in respect of
EPCG Scheme stipulates that where export obligation of aly particular block of years
is not fulfrlied in terms of the above proportions, except in such cases where the export



obligation prescribed for a particular block of years is extended by the Regionat
Authority, such Authorization holder shal1, within 3 months from the expiry of the
block of years, pay as Duties of Customs, an amount that is proportionate to the
unfulfilled portion of the export obligation vis-a-vis the total export obligation. In
addition to the Customs Duty calculatable, interest on the same is payable.
Customs Notifrcation too, incorporates the same provision.

11,5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG
under Chapter 5 of the HBP, the statutory provisions have been made for payment
of Duty in proportion to the unfullilled EO. This made room for part compliance
and has offered for remedial measures. The same provisions have been duly
incorporated in the corresponding Customs Notifrcations.

11,6. Contra-ry to above provisions, in the case of imports under Advance
Authorisation with pre-import and physica-l export conditions for the purposes of
availing IGST exemptions, both the Policy as well as the Customs Notifications are
silent on splitting of an Advance Authorisation. This clearly indicates that the
legislative intent is totally different in so far as exemption from IGST is concerned. lt
has not come with a rider a.llowing part compliance. Therefore, once vitiated, the
IGST exemption would not be applicable on entire imports made under the
Authorisation.

12. Violations in respect of the Foreign Trade Policy (2O15-2O) and the
condition of the Notilication No. 79l2Ol7 -Crts dated 13-1O-2O17 in respect of
the imports made by the importer:-

L2.L Whereas Customs Notilication No.79 /2O).7 dated 13-10-2017. was issued
extending benefit of exemption of IGST (Integrated Goods & Service Tax), on the
input raw materials, when imported under Adva-nce Authorizations. The original
Customs Notifications No.18/2015 dated 01-04-2015, that governs imports under
Advance Authorizations, has been suitably amended to incorporate such additional
benefit to the importers, by introduction of the said Notification. It was of course
specilically mentioned in the said Notification that "the exemption from integrated
tax and the goods and services tax compensation cess leviable thereon under sub-
section (7) and sub-section (9) of Section 3 of the said Customs Tariff Act shall be
subject to pre-import condition;" therefore, for the purpose of availing the benefit of
exemption from pa5rment of IGST, one is required to comply with the pre-import
condition. Pre-import condition demands that the entire materials imported under
Advarce Authorizations should be utilized exclusively for the purpose of
manufacture of finished goods, which would be exported out of India. Therefore, if
the goods are exported before commencement of import or even after commencement
of exports, by manufacturing such materials out of raw materia-ls which were not
imported under the respective Advance Authorization, the pre-import condition is
violated.

12.2 DGFT Notification No. 3312O),5-2O dated 13-10-2017 amended the Para 4.14
of the Foreign Trade Policy (2015-20). It has been clearly stated in the said Pata 4.74
of the Policy that-

" imports under Aduance Authori-satinn for phgsbal exports are abo exempt from
u,'hole of the integrated tox and Compensation Cess leuiable under subsection
(7) and sub-section (9) respectiuely, of sectit;n 3 of the Customs Taiff Ac| 1975
(51 of 1975), as maA be prouided in the notiJication issued bg Department of
Reuenue, and such imports shall be subject to pre-import condttion "

Basically, the said notification brought the same changes in the Policy, which have
been incorporated in the Customs Notification by the aforementioned amendment.

12.3 For the purpose of availing the benefit of exemption from payment of IGST in
terms of Para 4.74 of the Foreign Trade Policy 12O15-2O) and the corresponding
Customs Notification No.79/2Ot7-Cus dated l3-7O-2O17, it is obligatory to comply
with the pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in Paragraph 4.3 above, the Duty-free materia-ls are not subjected to the
process of manufacture of finished goods, which are in turn exported under the
subject Advance Authorization, condition of pre-import gets violated.

L2.4 Combined provisions of the Foreign Trade Policy ald the subject Customs
Notifications, clearly mandate that only imports under pre-import condition would be
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allowed with the benefit of such exemption subject to physical exports. Therefore, no
such exemption can be availed, in respect of the Advance Authorizations, against
which exports have already been made before commencement of import or where the
goods are supplied under deemed exports. The importer failed to comply with the
aforementioned conditions.

13. tification of Du fo re one: -

From the discussion made in the foregoing paras, it appe€us that M/ s.
Goldstab Organics Pvt. Ltd., Plot No. 2816 Chemical Zone, GIDC 8A, Va-lsad, Gujarat
imported Duty free goods availing the benefit of 17 Licenses issued under Advarce
Autlrorisation Scheme during the period from 73.7O.2077 to 10.01.2019. The details
of the Licenses and goods imported availing the benefit of these Licenses are
mentioned as per Annexure I attached to the Show Cause Notice. Further, on
scrutiny of data and import details, it is noticed that the importer had imported
2981.O79 MT of Duty free goods having assessable value of Rs.27,74,a6,71L l - vide
61 Bills of Entry wherein IGST foregone is Rs.5,39,34,351/- (details as per
Annexure IlA, IIB & II attached to the Show cause Notice). Out of the said Duty
amount of IGST foregone, the importer had paid Rs, 2,67,91,0521- in respect of 38
Bills of Entry (Details as per Annexure III attached to the Show Cause Notice).

L+. Contravention of the statutorv Provisions: -

14.1Whereas in terms of Section 46 of the Customs Act, 1962, while presenting the
Bills of Entry before the Customs Authority for clearalce of the imported goods, it was
the duty of the importer to declare whether or not they complied with the conditions of
pre-import and/or physical export in respect of the Advance Authorizations under
which imports were being made availing benefit of IGST exemption. The law demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advance Authorizations.As the importer has been working under
the regime of self-assessment, where they have been given liberty to determine every
aspect of an imported consignment from classification to declaration of va.lue of the
goods, it was the sole responsibility of the importer to place correct facts ald figures
before the Assessing Authority. In the material case, the importer has failed to comply
with the requirements of law and incorrectly availed benefit of exemption of
Notification No.79/2017-Cus dated 73-lO-2O17. This has therefore, resulted in
violation of Section 46 of the Customs Act, 1962.

L4.2 M/s. Goldstab Organics Pvt. Ltd., appear to have wilfully suppressed the facts
that they had not used Duty free imported materia.ls in marufacturing of exported
goods. It was the duty of the importer to declare whether or not they complied with the
conditions of pre-import and/or physical export in respect of the Advance
Authorizations under which imports were being made availing benefit of IGST
exemption. The above acts of omission and commission on the part of the importer
appear to have rendered the imported goods cleared under Sixty One Bills of Entry as
Iisted in Annexure 'II' to the Show Cause Notice having a tota-l assessable value of
Rs.27,74,86,71 l/-(Rupees Twenty Seven Crore, Seventy Four Lakh, Eighty Six
Thousald, Seven Hundred ald Eleven Only)liable to conflscation under Section 111(o)
of the Customs Act, 7962 as detailed above. The IGST amounting to
Rs.Rs.5,39,34,351/-(Rupees Five Crore, Thirty Nine Lakh, Thirty Four Thousand,
Three Hundred and Fifty One only)not paid by the importer is liable to be recovered
under Section 28(4) of the Customs Act, 7962.

14.3 The importer failed to comply with the conditions laid down under the relevant
Customs Notification as well as the DGFT Notilication and the provisions of the
Foreign Trade Policy l2Ol5-2O\, as discussed in the foregoing paras. Therefore, the
amount of IGST not paid, is recoverable under Section 28(4) of the Customs Act, 1962
along with interest.

L4.4 With the introduction of self-assessment under the Customs Act, more faith is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was the duty of the importer to
present correct facts and declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notification, while seeking
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benefit of exemption under Notification No.79/2017-Cus dated l3-lO-2O17. However,
contrary to this, they avarled benefit of the subject Notification for the subject goods,
without complying with the conditions laid down in the exemption Notification in
violation of Section 17 of the Customs Act, 7962. Amount of Customs Duty
attributable to such benelit availed in the form of exemption of IGST. is therefore,
recoverable from them under Section 28(4) of the Customs Act, 1962 along with
appropriate interest under Section 28AA of the Customs Act, 1962.

14.5 The importer failed to comply with the pre-import condition of the Notifrcation
and imported goods Duty free by availing benelit of the sarne without obsenrrng
condition, which they were duty bound to comply. This has 1ed to contravention of the
provisions of the Notillcation No. 79/2O77-Cus dated 13-10-2017, and the Foreign
Trade Policy (2015-20), which rendered the goods liable to conliscation under Section
1 1 1(o) of the Customs Act, 1962.

L4.6 Section 1 14A of the Customs Act, 7962, stipulates that where the Duty has
not been levied or has been short-levied by reason of collusion or any willful mis-
statement or suppression of facts, the person who is liable to pay the Duty or interest,
as the case may be, as determined under sub-section (8) of Section 28 shall also be
liable to pay a penaJty equal to the Duty or interest so determined. It appears that the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/physical export in respect of the impugned Advance
Authorizations, which they were well aware of at the time of commencement of import
itself, from the Customs Authority. Such an act of deliberation appears to have
rendered them 1iab1e to penalty under Section 114A ofthe Customs Act, 1.962.

14,7 Section 124 of the Customs Act, 7962, states that no order conliscating any
goods or imposing arry penalty on any person shal1 be made unless the owner of the
goods or such person:

(a) b giuen a notbe in uriting u-tith the prior approual of the officer of Customs
not below the rank of an Assistant Commbsioner of Custom.s, informing him of
the grounds on ulTbh it i.s proposed to conftscate the goods or to impose a
PenaltA;
(b) i-s giuen an opportunitg of making a representatbn in u,riting u.tithin such
reasonable time as mag be specifted in the notice qgainst the grounds of
confiscatbn or imposition of penaLty mentioned therein; and
(c) is giuen a reasonable opportunity of being heard in the matter;

14,8 Therefore, while Section 28 gives authority to recover Customs Duty, short
paid or not-paid, arrd Section 111(o) of the Act, hold goods liable for confiscation in
case such goods are imported by availing benefit of al exemplion Noti{ication and the
importer fails to comply with and/or observe conditions laid down in the Notilication,
Sect.ion 124 & Section 28 of the Customs Act, 1962, authorise the proper Officer to
issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty and
imposition of penalty in terms of Section 112(a) of the Customs Acl, 1962.

15. As recorded hereinabove, a Show Cause Notice dated 09 lO9/2022 from File
No. VIII/ 10- 11/Commr./O&A /2022-23 was issued by the Commissioner of Customs,
Customs, Ahmedabad to M/s. Goldstab Organics Pvt. Ltd., Plot No.2816 Chemica-l
Zone, GIDC 8A, Valsad, Gujarat. In the show cause notice so issued followrng
proposals were made on the noticee:

(a) Customs Duty amounting to Rs.5,39,34,351/-(Rupees Five Crore, Thirty
Nine Lakh, Thirty Four Thousand, Three Hundred and Fifty One only)in
the form of IGST saved in course of imports of the goods through ICD
Trrmb under the Advance Authorizations and the correspondlng Bills of Entry
as mentioned in Annexure-I, IIA & IIB (consolidated in Annexure-Il) attached
to the Show Cause Notice, in respect of which benefrt of exemption under
Customs Notification No.18/2015 dated 01.04.2015, as amended by
Notification No.79 /2O17-Ctts, dated 13.10.2077, was incorrectly availed,
without complying with the obligatory pre-import condition as stipulated in
the said Notification, and also for contravening provisions of Para 4.14 of the
Foreigrr Trade Policy (2015-20), should not be demanded and recovered from
them under Section 28(4) of the Customs Act, 1962 arrd theCustoms Dutlz
arnounting to Rs. 2,67,9l,O52/-(Rupees TWo Crore, Srxty Seven Lakh,
Ninety One Thousand ald Fifty Two only)inthe form of IGST,paid by

Page 20 of 52



them(as per details in Annexure III attached to the said Show Cause
Notice) should not be appropriated against the above demand;

(b) Subject goods having assessable val.ue of Rs.27,74,86,711l-(Rupees
Twenty Seven Crore, Seventy Four La-kh, Eighty Six Thousand, Seven
Hundred and Eleven Only)imported through ICD Tumb, under the subject
Advance Authorizations sha-1l not be held liable for confiscation under
Section 1 1 1(o) of the Customs Act, 1962 for being imported availing
incorrect exemption of IGST in terms of the Notification No. 18/2015 dated
01.04.2015, as amended by Notification No.79/2017-Cus, dated
73.1O.2077, without complying with obligatory pre-import condition laid
down under the said Notification;

(c) Interest should not be demalded and recovered from them under Section
28AA of the Customs Act, 7962 on the Customs Duty demanded at (a)

above;

(d) Penalty should not be imposed upon them under Section 1144 of the
Customs Act, 1962, for improper importation of goods availing exemption
of Notification and without observance of the conditions set out in the
Noti{ication, ald a.lso by reasons of misrepresentation ald suppression of
facts with an intent to evade palrnent of Customs Duty as elaborated
above resulting in non-payment of Duty,which rendered the goods 1iab1e
to confiscation under Section 111(o) of the Customs Act, 7962, arrd also
rendered Customs Duty recoverable under Section 28$) of the Customs
Act, 1962;

(e) Penalty should not be imposed upon them under Section 112(a) of the
Customs Act, 7962 for improper importation of goods availing
exemption under Notilication No.18/2015 dated 01.04.2015, as
amended by Notification No.79 /201.7-Cus, dated 73.1O.2077, without
observance of the pre-import and/or physical export conditions set out
in the Notification, resulting in non-payment of Customs Duty, which
rendered the goods liable to confiscation under Section 111(o) of the
Customs Act, 1962.

(f) Bonds executed by them at the time of import should not be enforced in
terms of Section 143(3) of the Customs Act, 7962, for recovery of tlie
Customs Duty as mentioned above and interest thereupon.

TRANSFER OF CASE IN CALL-BOOK AND RETRIEVAL OF CASE FROM CALL-
BOOK FOR ADJUDICATION PROCEEDINGS:

L6. On the similar issue, the Hon'ble High Court, Gujarat in the case of M/s.
Shri Jagdarnba Polymers Ltd. Vs. Union of India arrd in the case of M/s. Maxim Tubes
Compaly Pvt. Ltd. had held that mandatory fu1fi1ment of a 'pre-import condition',
during October 13, 2017 to JanuarJr 9, 2079, incorporated in the Foreign Trade Policy
of 2O\5-2O2O ("FIP") and Handbook of Procedures 2O152O2O ("HBP) by Notification
No. 33/2015-20 and Notification No. 79 /2O75-Customs, both dated 13.10.2017, in
order to claim exemption of Integrated Goods and Services Tax ("IGST") and GST
compensation cess on input imported into India for the production of goods to be
exported from India, on the strength of al advance authorization ("1,r{") was arbitrary
ald unreasonable. However, the aforesaid judgment ald order of Hon'ble Gujarat High
Court was challenged by the department before Hon'ble Supreme Court and the
Hon'ble Apex Court had stayed the Hon'ble Gujarat High Court decision ibid. During
the pendency of SlP/appea.ls liled by the department, all the Show Cause Notices
issued (SCNs) by the department on the similar grounds (including the subject Show
Cause Notice) were ordered to be kept in abeyance and transferred to call book. The
Noticee vide letter File No. VIII/10-11/Cornrnr./ O&A/2O22-23 dated 03l70/2022 was
accordingly informed about the reason for non-determination in terms of provisions of
Section 28(9A,) of the Customs Act, 7962
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16.1 Further, the Hon'ble Supreme Court in the case of Union of India Vs. M/s.
Cosmos Films Ltd. reported as 2023 (72) GSTL 147 (SC) has overruled judgement of
Hon'ble High Court of Gujarat arid has held that pre-import condition, during October,
2077 to Januarlr, 2019 in Advalce Authorization Scheme was va-lid. In pursuance of
the said judgement passed by the Hon'ble Supreme Court the subject Show Cause



Notice was retrieved from Call Book for adjudication proceedings. Accordingly, the
time limit specified in Section 28 (9) ibid shall apply from the date when the reason
specified under Section 28 (9A) has been ceased to exist i.e.28.04.2023.

DEFENSE SUBMISSIONS

17. M/s. Goldstab Organics R/t. Ltd., Plot No.2816 Chemicel Zone, GIDC 8A,
Valsad, Gujarat (Noticeel had furnished their written submissions dated
15 I 03 /2023, wherein the following was submitted: -
L7 .l The disputed issue is duly decided by Hon'ble Gujarat High court in case of
M/s. Maxim Tubes Company Rrt.Ltd V/s. Union of India by holding that "pre-import"
condition imposed wef.13.10.2017 under Advance Authorization Noti No.I8/201S-Cus
dated 1.4.2015 as amended by Noti. No.79 /2O77-Cus dated 13.10.2017 is not
applicable to Advance Authorizations issued prior to 13.10.2017 and therefore the
captioned SCN is not maintainable.

17.1.1 that the Hon'ble Gujarat Court in the case of Maxim Tubes Company Pvt.Ltd.
V/s. Union of India, reported in 2Ol9 (368) ELT 337 (Guj) is pleased to strike
down the "pre-import condition" in paragraph 4.14 of the Foreign Trade Policy.
2O75-2O2O inserted vide clause (xii) in Notilication 0.18/201S-Cus rride
Notification No.79 /2077-Cus dated 13.70.2077. This Hon'ble Court, inter a1ia,
pleased to hold as follows:

"The "pre-import condition" contained in paragraph 4.14 of the Foreign Trade
Policg, 2O15-2O2O inserted ui.d-e Notificatian No.33/2O15 2O2O dated
13.10.2017 and inserted. uide clause (xii) in Notifbation O.18/2O15-Cus uide
Notification No.79/2O17-Cus dated 13.10.2017, are hereby struck doun as
being ultra uires the Aduance Authon-sation Scheme as contained in the Foreign
Trade Policg, 2015-2020 as u.tell as the prouision s of the Handbook of
Procedures. Consequently, all proceedings initiated for uiolation of "pre-import
condition" would no longer suruiue. Rule b made absolute accordingly in each of
the petitions, uith no order as to costs. "

17.L.2 That the effect of the judgment of the Hon'ble Court in the case of Maxim
Tubes Compaly Pvt. Ltd. (supra) is that the pre-import condition was never in
force at any time and the show cause notice seeking to deny the exemption
under Notification No.18/201S-Cus dated 01.04.2015, as amended by Noti.
No.79/2017-Cus dated 13.1O.201.7 for the alleged contravention of pre-import
condition is not valid in law.

17.1.3 That, any show cause notice contrary to the binding judgment of the Hon'ble
Gujarat High Court is not maintainable and is liable to be quashed and set
aside.

17.1.4 Without prejudice to the aforesaid and in arry event, it was submitted that the
pre-import condition and Condition of Physical export introduced by DGFT
Noti. No. 3312015 dated 13.10.2017 and Noti. No.79l2017-Cus dared
l3.lo.2ol7 cannot and ought not to have been applied to the Advance
Authorizations issued prior to 73.70.2077 .

17.1.5 That in the present case, out of 15 Advance Authorizations, 13 (Thirteen)
Advarce Authorizations were issued before 13.10.2017 (for disputed ba-lalce
liability).

17.1.6 That it is settled law that provisions of the FTP, as applicable on the date of
issue of Authonzations are relevalt and not aly change subsequent to the
issue of Authorizations.

17.L.7 T}:e Hon'ble Apex Court in the case of Jain Exports Private Limited-V/S UOI
L992 16ll E.L.T. 173 (S.C.f has held that the policy provision of 1980-8 1

when the licenses were issued will apply and not when the actual import took
place ald the slmopsis of the judgrnent reads as follorrvs.

'Import policg Licence issued in 1980-81 Polbg proui-sions of l98O-81 applicable
and not of the time uhen import actuatlg took place.
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It is not in di-spute that the releuant import policg to be refered to is of the year
1980 81 as all the licences were issued duing that peiod. The Collector found
ond the High Court has not recorded a different finding that tuhen the licence
was first reualidated on 18-1-1982, such reualidation LUos subject to paragraph
215 of the Import Policy of 1981-82. Again, uhile reualidating some of the
licences on 25-9-1982, it uas stipulated that duing the extended peiod, items
tuhich do not oppear in Appendix 5 and 7 of Import Policg of 1982-83 could not
be ollowed to be imported and items which appear in AppendLr 26 of the Import
Poticg of 1982-83 tuill also not be allowed to be imported. The Collector turned
down the plea that the licences allouLed the import of item.s appeaing in
Appendix 5 and 7 of 1979-80 Policg and 1982-83 Policy in addition to the items
appeaing in the O. G.L. and industrial coconut oil. In the instant case, the
licences tuere of either of 198O or 1981 and were reualidated from time to time.
The High Court has come to tle correct conclusion that the terms of the Import
Policy of 1980-81 would applA to the facts of these cases, [paras 2, 3]"

2. The following common contentions have been advanced by learnedcounsel
for the appellants :-

(1) The Import Policy of which year would be applicable to the facts of the
present case the period during which the licences were issued or the time
when import actually took p1ace.

(2) Whether "coconut oi1" appearing in para 5 of Appendix 9 of the Import
Policy of 1980-81 was confined to the edible variety or covered the
individuali[4] variety.

(3) Whether in the face of the decision of the Board and Central Government
as the statutory appellate and revisional authorities, it was open to the
Collector functioning in lower tier to take a contrary view of the matter in
exercise of quasi-judicial jurisdiction; and

(4) Whether the order of the Collector was vitiated for breach of rules of
natural justice, ald collatera-1 considerations in the making of the orders.

It is not in dispute that the relevant import policy to be referred to is of ttle
year 1980-81 as all the licences were issued during that period. The Collector
found ald theHigh Court has not recorded a different finding that when the
Iicence was firstrevalidated on 18-1-1982, such reva.lidation was subject to
paragraph 215 of thelmport Policy of 1981-82. Again while revalidating some
of the licences on 25-9-1982, it was stipulated that during the extended
period, items which do not appear inAppendix 5 and 7 of Import Policy of
1982-83 could not be a-11owed to be importedand items which appear in
Appendix 26 of the Import Policy of 1982-83 will also notbe allowed to be
imported. The Collector turned down the plea that the licencesa-11owed the
import of items appearing in Appendix 5 and 7 of 7979-80 Policy and1982-83
Policy in addition to the items appearing in the O.G.L. and industrialcoconut
oil. In the instant case, the licences were of either of 1980 or 1981 and
wererevaLidated from time to time. For convenience we may refer to a sample
order ofreva-lidation dated 28-6-1982. Reva-lidation was subject to the following
conditions :-

"This licence is reva-lidated for a further period of six months from the date
ofreva-lidation with the condition that during the extended period of validity the
itemswhich do not appear in Appendix 5 and 7 of the Import Policy of 1982-83
will not beimported. This licence will also not be va-1id for the import of items
appearing inAppendix 26 of tl:.e Import Policy of 1982-83 during the extended
period of validity. "

3. The High Court has come to the correct conclusion that the terms of the
Import Policy of 1980-81 would apply to the facts of these cases.

17.1.8 The Hon'ble Bombay High Court, following the judgment of the Hon'b1e Apex
Court, in the case of Lactose (I) Private Limited reported in 2017 (355)
E.L.T. 541 (Bom.) is pleased to hold thus:
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EXIM - Duty Free Import Authorization (DFIA) Licences Clearance of lactose
agarnst DFIA Licence issued against export of biscuits - Policy Circular No.
1,3/2077, dated 31-1-2011 issued by Director General of Foreign Trade
clarifying that import of Lactose/Mannitol Sodium Saccharine and other
artificia-l sweetening agent not a1lowed under sugar - Circular not applicable to
DFIA Licence bearing endorsement of transfer was issued prior to issuance of
Circular Notification No. 98/2009-Cus. applicable to import of lactose Order of
Appellate Tribunal aJfirmed. [1997 (90) E.L.T.22 (Bom.); 1996 (82) E.L.T. 164
(S.C.); 2016 (344) E.L.T. 16r (Bom.) relied onl. [para 6]

6. Having heard the arguments we are of the considered view that the issue of
the Policy Circular being applicable provided it is issued prior to the date of
issuance of licence is no longer res integra. We place our reliance upon the
judgment of the Supreme Court of India in S.B. International Limited (supra)
and the judgment of the Division Bench of this Court in Sonia Fisheries
(supra) which will apply to the facts of the present case. In a recent judgment
of this Court in Commissioner of Customs (Export) v. USMS SaJIron Co. Inc.
reported in 2016 (344) E.L.T. 161 (Bom.), it was held that lt is the DFIA
Licence in question is material arrd where the DFIA does not contain any entry
resricting saffron and the Licensing Authority did not deem it proper to
impose aly liability, there was no violation of any of the conditions of the DFIA
and the Notification No. 98/2009 allowing the duty free import is applicable.
In the present case it is al admitted fact that the DFIA Licence bearing
endorsement of transfer was issued prior to the issuance of the Circular dated
31-1-2011 arrd hence, the Notifica[ion No. 98/2009, dated 11-9-2009 was
applicable in the case of the import of lactose. The CESTAT upon considering
the facts of the present case is justified in arriving at the finding that the
change in Policy would not be applicable to the licence issued prior thereto
and hence the respondents are entitled to the beneht of Notification No.
98l2OO9- Cus., in terms of the DFIA present to the Customs. We concur with
the impugrred order.

17. 1.9 The Hon'ble Rrnjab and Haryana High court in case of Pushpanjali
Floriculture Pvt.Ltd V/s. Union of India, 2016 (34O) E.L.T. 32 (P & H) has
also held that the export obligation discharged prior to issuance of DIFA
license will be governed by the provisrons prevailing at the time of exports and
arry subsequent amendment will not app1y. The synopsis of the
pronouncements reads as follows.

EXIM-DFIAs Issued on post-export basis Exports in fulfrlment of Export
Obligation thereunder effected by exporter/licence holder prior to issuance of
DFIAs Para 4. 1.15 inserted in FTP by DGFT Notification No.31 (RE-
2Ol3) /2OO9-14, dated 1-8-2013 stipulating that DFIA would not be redeemed
wherever SION permitted use of generic input or a-ltemative inputs, unless
name of specific inputs was indicated/endorsed in relevant Shipping Bills
(S/Bs), and inputs, so endorsed, matched description in relevalt S/Bs Same
point found in Para 2 of consequent DGFT Public Notice No. 35 (RE-
2Ol3) /2OO9-14, dated 30-10-20l3-DGFT Notification No. 90 (RE-2013) /2OO9-
14, dated 27-8-2014 stipulating that quantities or inputspermitted for import
have to be indicated inshipping bill HELD: Above notifications, circular and
public notice were unsustajnable, illegal, and struck down It is impossible for
any additional indication/endorsement to be entered in SB where exports had
already been effected Hence, requiring holder/transferee of such DFIAs to
comply with new stipulations was impossibility ald insistence thereon was
against principle that no person could be required, by law, to perform
impossible Para 4 ibid was absurd and showed non-application of mind of
issuing authority Same absurdity was found in Para 2 ibid AIso, neither
Section 5 of Foreign Trade (Development and Regulation) Act, 7992, nor Para
1.2 of FTP a1low retrospective divesting of rights available to Licence
holder/subsequent transferee, of DFIA. This a-lso flows from principle of
promissory estoppel. Importer could be required only to import inputs which
have actually been used in products which already stald exported. SION
norms a-re notified to prescribe permissible inputs against any export product.
The DFIA is issued on such standard basis. It cannot be argued that what is
contemplated by these clauses is only replenishment, as replenishment is al
entirely independent concept, in respect of which the FTP and the HOP
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contains separate clauses. We can only understarid these clauses, i.e., Pal-a 4
of the impugned Notification dated 1- 8-2013, and Para 2 ol tt,e impugned
Public Notice dated 3O-10-2013, as stipulating that, from the product which
already stands exported, the inputs used in the manufacture of thereof should
somehow be extracted, and only such inputs be allowed to be subsequenfly
imported into India. To say the least, such requirement is manifestly absurd,
and it's very incorporation, in the impugned Notilication and Public Notice,
reflective, as the learned Senior Counsel has correctly emphasized, of total
non-application of mind, on the part of the aut-horities issuing the said
Notification/Public Notice. Indeed, on the face of it, it appears that these
covenants, by their very nature were never intended to cover the cases of post-
export DFIA or tralsferees of such DFLAs. Else, the DFIAs would be rendered
worthless for all such holders/ transferees of the DFIAs. This, in our view,
could never have been the intention of a beneficia,l schemes such as the DFIA
Scheme. This would a.1so flow from the principle of promissory estoppel,
inasmuch as, at the time of issuance of the DFlAs, it was held out by the
respondent to the DFIA holders as well as, consequently, to the transferees
thereof, that all benefits accruing under the said DFLAs read with the then
existing FTP, HOP and DGFT Circulars, etc., would be available thereunder. It
was on the basis of this promise, as held out by the respondent, that the
petitioner invested considerable amounts in purchasing the said DFIAs from
the original holders thereof in the belief that import benefits available to the
said DFIAs at the time of issuance thereof would not be denied to it merely by
erroneously applyrng the restrictions which were introduced thereafter. Any
other interpretation would a-lso render the statutory SION norms a dead
letter.DFIA is issued in terms of the SION norms. Duty free import benefits on
all items referred to in the said licences as per the SION as on date of its
issuarce have, therefore, to be guaranteed to the licence holder as well as to
all bona fide tralsferees thereof. Such benelit cannot be whittled down and
truncated on the basis of any notification or executive instructions that may
be subsequently issued after issualce of the DFIA. A11 such notifications or
instructions would, therefore, be inapplicable or liable to be struck down. In
view of the above discussion, the writ petition of the petitioner is partially
allowed in the following terms: (i) Clause 4 of Notification No. 31 (RE-
2Ol3)l2OO9-14, dated 1-8-2013, Clause 2 of Public Notice No. 35 (RE-
201,3) l2OO9-14, dated 30-10-2013, and Clause 3 of Notification No. 90 (RE-
2OI3)/2OO9-14, dated 21-8- 2014 a:.e struck down. (ii) It is declared that the
rest of the said impugned Notification No. 31 (RE-20 ).3l,/2OO9-14, dated 1-8-
2013, Public Notice No. 35 (RE-2013)/2OO9-74, dated 30-10-2013, and
Notification No. 90 (RE-2013),l2OO9-14, dated 21-8-2014, would not apply to
DFIAs issued prior to 1-8-2013, whether they be in the halds of the holders or
of trarsferees thereof, provided, of course, that the transfer of the DFIAs has
been effected after securing necessary permission of the DGFT therefor. The
entitlement under the DFLA sha.ll be as per the SION as it existed on the date
of issuarice of the DFIAS. lparas 25, 27, 28,29,34, 35, 371

17.1.10 That the impugned show cause notice seeking to demald duty of
customs under Section 3 of the Customs Tariff Act, 1975 in respect of goods
covered by the Advance Authorization issued prior to 13.10.2017 for alleged
contravention of pre-import and physical exports is clearly invalid and
unsustainable in 1aw.

On introduction of GST from July 2OL7 the exemption from payment of
CVD (IGST) was withdrawn for imports under Advance Authorization
Scheme vide Noti.No.l8l 2O 15-Cus dated 1.4.2015 as amended by Noti.
No.26l2OL7-Cus dated 29.6.2OL2, however the Hon'ble Delhi High court
in many cases and subsequently also affirmed by Hon'ble Supreme court
has allowed the exemption in respect of Advance Authorization issued
prior to Jrtly 2Ol7 ,

L7,2.LOn introduction of GST from July 2017, the government has withdrawn the
exemption of CVD (IGST) against import under Advance Authorization Scheme
vide Noti. No. 18/201S-Cus dated 1.4.2015 as amended by Noti. No.2612017-
Cus dated 29.6.2017.
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l?,2,2 As the exemption was available prior to introduction of GST, many taxpayers
challenged the withdrawal of exemption in respect of Advance Authorization
issued prior to July 2077 where export orders were already obtained and are
required to be fulfilled and prayed for status quo in respect of Advance
Authorizations issued earlier.

L7.2.3 The Hon'b1e Delhi High court in many cases allowed the exemption in respect
of Advalce Authorization issued prior to July 2077 and also subsequently
affirmed by Hon'ble Supreme court. The relevant pronouncements are
summarized as under.

Citation and Head Notess.
No.

a

I 2oL7 l4l G.S.T.L. 439 (Del.)

NARENDRA PLASTIC PRIVATE LIMITED V/S. UNION OF INDIA

EXIM-GST vis-d-vis FTP-IGST on imports under Advance Authorisation
Scheme Stay thereon Exemptions available to petitioner on imports under
said scheme prior to 1$Ju1y, 2017 curtailed by levy of IGST from this date
Petitioner not cha.llenging levy of IGST per se, but seeking status quo in
respect of Advance Authorisations issued earlier in respect of which export
orders already obtained are required to be fulIilled - Evrdently export order
pending as on said date would get hit if petitioner is required to pay IGST
as additional burden on account of new levy cannot be passed on to
exporters in this globa1 competitive market - In view of this, as an interim
measure, Customs Authorities directed to release consignments imported
said scheme, without charging IGST- A list of Advance Authorisations
issued prior to said date ald export orders pending against such
Authorizations be submitted to Customs - Petitioner also directed to give
an undertaking that in case, decision of Court goes against him or he fails
to fulfrl export obtgation, he would pay entire IGST with interest on
already cleared consignments Section 3 of Customs Tariff Act, 1985 Article
226 of Constitution of India aras 10 11 12 13

2OL7 16l G.S.T.L. 4a9 (Del.) CHEMICO SYNTHETICS LIMITED V/s.
UNION OF INDIA

EXIM-GST vis-A-vis FTP-IGST on imports under Advance Authorisation
Scheme - Application seeking permission to make duty free imports
against Advalce Authorization (AA) licences issued to petitioner pdor to
1st Ju1y, 2077 where period of validity of licences remained unexpired -
Interim directions that petitioners be permitted to clear consignments of
imports constituting inputs for fulfillment of exportorders placed on it
prior to 1st Ju1y, 2017 without any additional levies subject to conditions -
Petitioner liable to pay entire IGST as was leviable, together with whatever
interest as Court may determine at time of final disposal of writ petition -
Interim direction to only apply to those imports which are made by
petitioner for fulfillment of its export orders placed with it prior to 1st July,
2Ol7 ar,d not to any export order thereaJter Section 3 of Customs Tariff
Act 1985 - Article 226 of Constitution of India. aras 10, 11, 12 13

O18 (11) G.S.T.L. 27 lDel.l
NARENDRA PLASTIC PVT. LTD V/s. UNION OF INDIA

Integrated Goods and Services Tax (IGST) Import of raw material under
Advance Authorization - l-evy - Despite being informed of Court's earlier
interim orders dated 1l-9-2O17 by petitioner, IGST still being levied on
aforesaid imports - Petitioner directed to furnish a complete list of Advance
Authorisations to departmental counsel so that same may be circulated to
all Customs Commissionerates aJong with aJoresaid interim order for
necessary complialce - Section 5 of Integrated Goods and Services Tax
Act, 2017 - Article 226 of Constitution of India. (paras 2, 3)

Order of High Court Compliance thereof Impleading of C.B.E. & C. Since
lied with binterim order dated 1l-9-2O77 not com
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5

Commissionerates, CBEC impleaded as respondent - Said interim order on
issue of levy of IGST on import of raw materia.l under Advance
Authorizati.on, be sent to CBEC for circulation amongst a-11 Customs
Commissionerates for compliance - Article 226 of Constitution of India.
(para 4)

4 o18 (17) G.S.T.L. 222 lDer.l
JINDAL DYECHEM INDUSTRIES (P) LTD V/s, UNION OF INDIA

Import - Advance licence Imports a-fter introduction of GST Regime -
Assessee beneficiar5r of advance license issued on l7-7-2O77 prior to
amendment of exemption notification issued on 29-6-2077 and exemption
of IGST - Benefit of exemption existed at time of import - Authorities to
verify whether assessee fulfilled export obLigations pursuant to advance
license - To make appropriate and necessar5r assessment within four
months only if assessee did not fulfiI obligation. lpara 4]

2oL9 l29l G.S.T.L. 3o3 (Del.)
J.T.L. INFRA LIMITED V/s. UNION OF INDIA

IGST Exemption on imports made in GST regime - Advance Authorisation
Customs Notification dated 29-6-2017 amended only on 13-10-2017 and
prior to said date, exemption to IGST was not in force - Importer eligible to
benefit of IGST exemption in terms of order of Delhi Court in Jinda-1
Dyechem (P) Ltd. [2018 (17) G.S.T.L. 222 (DeI.l) - Section 25 of Customs
Acl, 1962. lparas 2, 3l

2OL9 l29l G.S.T.L. J72 (S.C.l
Union of India v/s. J.T.L, Infra Ltd. IGST Exemption available on
imports made under Authorization in GST regime

The Supreme Court Bench comprising Hon'ble Mr. Justice A.K. Sikri and
Hon'ble Mr. Justice S. Abdul Nazeer on 74-72-2018 after condoning the
delay dismissed the Special Leave Petition (Civil) Diary No. 40434 of 20 18
fiied by Union of India against the Judgment and Order dated 4-7-2018 of
Delhi High Court in W.P. (C) No. 9949 of 2077 as reported in 201,9 (291
G.S.T.L. 303 (Del.) (J.T.L. Infra Ltd. v. Union of India). While dismissing
the petition, the Supreme Court passed the following order:

Pending application(s), if any, stands disposed of accordingly."

The Delhi High Court in its impugned order had followed its order passed
in Jinda1 Dyechem (P) Ltd. v. Union of India [2018 (17) G.S.T.L. 222 (DeL.))

and had allowed IGST Exemption in terms of the said order in respect of
imports made under Advance Authorization in GST regime.

6

"Delay condoned.

The Special Leave Petition is dismissed

7 2O2o l32l G.S.T.L. Jl18 (Del.)
Jindal Dyechem Industries (P) Ltd. V/s. Union of India

Advance Authorization Scheme - Imports made under Advance Licence
issued in GST regime but prior to 13-10-2017 whether eligible to IGST
exemption?

The Delhi High Court Bench comprising Hon'b1e Mr. Justice Vipin Sanghi
and Hon'ble Mr. Justice A.K. Chawla on 11-10-2019 issued notice in
Review Petition No. 426 of 2Ol9 and CM Appl. No. 44837 of 2019 in Writ
Petition (C) No. 8677 of 2Ol7 filed by Jindal Dyechem Industries (P) Ltd.
against the Judgment and Order dated 16-4-2018 in W.P. (C) No. 8677 of
2017 as reported in 2018 (17) G.S.T.L. 222 (Del.l (Jindal Dyechem
Industries (P) Ltd. v. Union of India). While issuing notice, the High Court
passed the following order:

arent on the"The submission of Mr. Bansal is that there is an error a
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face of the order dated 76-4-2078 inasmuch as, while on the other hand,
this Court rightly took note of the fact that the exemption from IGST was
grarrted, for the first time, vide notification dated 13-10-2017 and that
such al exemption was not in force on the implementation of the Goods
arrd Services Tax Act w.e.f. 1-7- 2077, on the other ha-nd, this Court
recorded in the order dated 76-4-2018 that "In these circumstarccs, this
Court is of the opinion that since the benefit of exemption in fact exrsted at
that point of time........

Issue notice to the petitioner returnable on 6-72-2079."

The High Court in its impugned order had held that as the petitioner had
made imports in GST regime under Advance Authorization issued on 17-7-
2077 and the IGST exemption was not available on that date as sa-rne was
made available only on ),3-1O-2O1,7 by amending Customs Notification
dated 29-6-2017, it would be most appropriate course for the
Departmental authorities to verify as to whether the petitioner in fact had
fulfilled the export obligations pursuant to the Advance Authorization. If it
did, there is no need for any further action. However, if .it did not, then the
appropriate ald necessary assessment in accordance with Iaw may be
resorted to.

2O2o l33l G.s.T.L. J128 (S.C.)
Union of India v/s. India Glycols Limited

Union of India v. India Glycols Limited IGST exemption avaiiable on
imports made under Advance Licence issued in GST regime

The Supreme Court Bench comprising Hon'b1e Mr. Justice A.M.
Khanwilkar ard Hon'ble Mr. Justice Ajay Rastogi on 29-3-2079 disposed of
the Petition for Special Leave to Appeal (Civil) No. 452 of 2Ol9 with SLP (C)

Nos. 453, 456, 454- 455 and 457 of2079. The Petition for Special l,eave to
Appeal No. 425 of 2079 frled by Union of India against the Judgment and
Order dated 76-7-2078 of Delhi High Court in Writ Petition (C) No. 8423 of
2077 (lndia Giycols Limited v. Union of India) and The SLP (C) Nos. 454-
455 of 2019 filed against Judgment and Order dated 76-4-20 18 of Delhi
High Court in W.P. (C) No. 8677 of 2Ol7 and C.M. Appl. No. 35637 of 2077
as reported in 2018 (17) G.S.T.L. 222 lDel.) (Jindal Dyechem Industries (P)

Ltd. v. Union of India). While disposing of the petition, the Supreme Court
passed the following order:

"Considering the fact that Special Leave Petition against the relied upon
judgment has already been dismissed on 74-72-2018 being SLP (C) Diary
No. 40434 of 2018 12019 l29l G.S.T.L. J72 (5.C.), for the same reasons,
this Special Leave Petition must follow the same suit. Accordingly, the
Specia.l Leave Petition is disposed of in the same terms.

Pending applications, if aly, stand disposed of."

The Delhi High Court in its impugned order had followed its order passed
in Jinda1 Dyechem (P) Ltd. v. Union of India 12018 (17]r G.S.T.L. 222 (De\.))
and had allowed IGST exemption in terms of the said order in respect of
the im rts made under Advance Licence issued in GST re e.

L7.2,4 As per the aforesaid pronouncement a-lso the condition of "pre-import"
imposed w.e.f.13.10.2017 cannot be made applicable to Advance Authorization
issued prior to 13.10.2017 and based on the aforesaid pronouncement also
the captioned SCN is not maintainable.

Finally the unconditioned exemption from payment of IGST on imPorts
under Advance Authorization Scheme was restored from 10.1.2O19 by
removing the "pre-import" condition vide Noti. No. 18/2O15-Cus dated
L.4.2OLS as amended by Noti.No.1/2O19-Cus dated 10.1.2019 and the
said amendment is to be treated as clarificatory/curative in nature and
applicable prior to 10.1.2019 also.

8

L7 .3
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17.3.1 Noti. No.16/2015-Cus dated 1.4.2015 pertains to import under EPGC

Scheme.

L7.3.2 The above Notifrcation was amended by Noti. No.26/2O77-Cus dated 29.6.2OL7
and on introduction of GST from July 2Ol7 the exemption from the payment
of IGST was also wittrdrawn for importation under EPGC scheme ald same
was restored only w.e.f. 13.10.2017 by issue of amending Noti. No.79/2017-
cus dated L3.7O-2Or7 .

17.3.3 The Hon'ble Gujarat High court in case of Prince SPintex Rrt. Ltd V/s.
Union of I;dia, 2O2O (351 GSTL 261(Guj) arrd in case of Radheshyam
Spinning Pet.Ltd V/s. Union of India, 2022 l57l GSTIL 8(Gujf a.l1owed the
exemption against importations made between July 2077 to 13.10.2017 by
holding that the amendment carried out on 13.10.2017 is clarificatory
/ curative in nature ald directed the department to refund of IGST paid on
reversa-l thereof. The Sy,nopsis of both the pronouncements reads as follows.

s.
No.

2o2o (35) G.S.T.L. 261 (Guj.)1

PRINCE SPINTEX PVT. LTD V/s. UNION OF INDIA

Import under Export Promotion Capital Goods (EPCG) Scheme - Levy of
IGST - Amendment to Notification No. 16/201S-Cus. with effect from 1-7-
20L7 by Notification No. 26/2OL7-Cus. Validity Requirement for
importers to pay IGST and take Input Tax Credit as applicable under GST
Rules - Notification No. t6/201S-Cus. though statutory notilication
issued in exercise of powers under Section 25 of Customs Act, 1962 but
not arr exemption notification simpliciter Said notilication issued to give
effect to EPCG Scheme floated under Foreign Trade Policy, an incentive
scheme Said notifrcation and amending notilications cannot be equated
with statutory notilications ordinarily issued - Commercia-l invoice issued
by exporter on 16-5-2017 but Goods and Services Acts coming into force
before actual. import of goods - Notification No. 79 /2O77-Cus. amending
Notifrcation No. 16/201S-Cus. with effect from l3-7O-2O77 arrd import of
capital goods covered by a valid authorisation under EPCG Scheme
exempted from payment of Integrated Tax and Goods and Services Tax
Compensation Cess No express provision exempting import of goods
under EPCG Scheme from pa5rment of Integrated Tax for short-period
frorn 7-7-2017, when Integrated Goods and Services Tax Act, 2017 cafie
into force till 13-10-2017 Clear that intention of Centra.l Government was
to grant that total exemption from payrnent of additiona.l duty under
EPCG Scheme - Notilication No. 26/201S-Cus. to extent it limited
exemption from pa5rment of additional duty under Section 3 of Customs
Tariff Act, 1975 to sub-sections (1), (3) and (5) thereof, repugnant to
policy declared by Central Government under Chapter 5 of Foreign Trade
Policy, 2015-20-Action of Authorities in levying Integrated Tax and
Compensation Cess on import of capital goods by assessee under a valid
authorisation under EPCG Scheme not being in consonance with Foreign
Trade Policy, 2O15-2O not sustainable - Addl. D.G.F.T. Trade Notice No.

t it states therein that under Chapter
IGST a-1so rendered unsustainable
of conditions contained in Foreig:n

on Notification No. 16/201S-Cus. as
amended from time to time, assessee continue to enjoy exemption from
payment of additiona-1 duty under sub- section (7) ald sub-section (9) of
Section 3 of Customs Tariff Act, 1975 even during period l-7 -2017 to 73-
1O-2O77 Assessee entitled to refund of additiona-l duty paid by it during
said period. Though the exemption notification has been issued under
Section 25 of the Customs Act, it has been issued for the purpose of
implementing the EPCG Scheme which holds out a promise that import
of capital goods under the scheme would be exempt from pay,rnent of
additional duty under Section 3 of the Customs Tadff Act. Therefore, the
notifrcation has to be read in the context of the EPCG policy keeping in

and not in the strict sense as in

Citation and Head Notes

mind the ob ect envl edb the oli
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the case of a general exemption under Section 25 of the Customs Act. It
was always the intention of the Central Government to exempt imports of
capitalgoods under the EPCG Scheme from paSrment of additional duty
under Section 3 of the Customs Tariff Act. Notification No. Z9 / 2077 ,

dated 13th October, 2077, therefore, has to be read as clarificatory or
curative in nature, inasmuch as, otherwise it would leave as whole class
of importers who had imported capital goods, uncovered during the
period l-7-2O17 to 13-10- 2017, allowing the department to le\,y
additional duty under sub-sections (7) and (9) of the Customs Tariff Act
on such imports, despite the fact that the Foreigrr Trade Policy 201 5-
2020 envisages imports under the EPCG Scheme at zero customs duty.
[paras 12, 73, 14,20,21,22,23,24,25,26,27,31,34,35, 36, 37, 38,
40,42)

Export Promotion Capital Goods Scheme Exemption from pa),'rnent of
Customs duty under Scheme not an exemption simpliciter Authorisation
holder having corresponding obligation to export goods equivalent to six
times dut saved on im ort of such ca tal ods ara 10

2022 1s7l c.s.T.L. 8 (cuj.)
RADHESHYAM SPINNING PVT. LTD V/s. UNION OF INDIA
R/Special Civil Application No. 20759 of 2O18, decided on 29-1-
202L

GST: In respect of Export Promotion Capital Goods (EPCG) Scheme,
amendment to Notification No. 16/2O15-Cus. exempting IGST paid
on import of capital goods would applicable also to imports made
during period ltorn L-7-2O17 to 13-1O-2O17; refund of ITC of IGST
under EPCG Scheme would be admissible only after debiting such
credit from Electronic Credit Ledger

Export Promotion Capital Goods (EPCG) Scheme - Refund of Input Tax
Credit of IGST paid on import of capital goods during period from 1-7-
2Ol7 to l3-7O- 2017 High Court in Prince Spintex Pvt. Ltd. [2020 (35)
G.S.T.L. 261 (Guj.)l holding that arnendment made to Notification No.
16/201S-Cus. vide Seria-1 No. 1 of Notification No. 79/2017-Cus.
exempting IGST on import of capital goods under aforesaid Scheme also
applies to imports made during period from 1-7 -2017 to 13-10-2017 and
Trade Notice No. 11/2018, dated 30-6-2017 issued by Addl. D.G.F.T.
stating that importers need to pay IGST under Chapter 5 of Foreign Trade
Policy, 2015-20, not sustainable - In view of such decision, provisions of
Section 49A of Central Goods and Services Tax Act, 2017 inserted w.e.f.
l-2-2O79 read with Rule 88A of Central Goods arrd Services Tax Act,
2017 stipulating utilization of Input Tax Credit of IGST first for payment
of CGST/ SGST and since accumulated ITC of IGST started getting
utilized automatically w.e.f. 1-6-20 19, date when GST portal started
functioning as per amended provisions, Department directed to refund
ITC of IGST only after reversing entries of utilization of such credit ald
debitin said amount from Electronic Credit Led aras 2 to 5I

17.3.4 That on similar disputed issue the Hon'ble Mumbai High court in the matter of
WP No.157 oI 2OL9 liled by Ms. Sanathan Textiles Pvt.Ltd delivered an
order dated L4.LL.2022 and in the matter of WP No.12730 of 2o22 filed by
M/s. D'd6cor Home Fabrics Pvt.Ltddelivered end order dated L4.11.2O22
also allowed both the petitions by holding that the amendment carried out on
1,3.10.2017 is clarificatory/curative in nature and exemption was available
and further directed the department to refund the payment of IGST along with
the interest thereon on reversa.l thereof and it is gathered that the depa-rtment
has a-lready refunded the arnount to both the peLitioners.

17.3.5 It was also pointed out that the Hon'b1e Mumbai High court has delivered the
above pronouncement aJter considering the minutes of the 22"dGST council
meeting recorded along with the discussion notes, Ii1e notings which was
submitted during the case proceedings by the representative of Union of lndia
ard same is recorded in para no-2 to para no.7 of the said pronouncements.

|,
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17.3.6 The Hon'ble Mumbai High court aJter considering the minutes of the 22'aGST
council meeting ald the intention of the government to avoid financia-l
blockage for exporters under Advance Authorization/EPGC Scheme held that
the amendment was clarificatory/curative in nature arrd ordered for refund of
IGST paid by the importers under EPGC scheme.

L7.3.7 That the ratio of the aforesaid pronouncements delivered by Hon'ble Gujarat
High court and Hon'ble Mumbai High court car be extended to hold that the
unconditiona.l exemption restored from 10.1.2019 is clarificatory/curative in
nature and same is Mu applicabie to imports under Advance Authorization
scheme prior to 10.1.2019 a-lso.

17.3.8On the above said ground also the captioned SCN is not maintainable.

L7.4 Submissions against proposed confiscation of imported goods under Sec.
111(O) of Customs Act, 1962,

17.4.1 There is no involvement of any improper importation and therefore powers
regarding confiscation cannot be exercised.

17.4.2 It is also held in following pronouncements that powers regarding confiscation
cannot be exercised when there is no involvement of seizure of goods with
provisional release thereof against enforceable security.

a

No.
S Particulars

1 2OOO (1ls) ELT 278 (S.C.)
Weston Components Ltd. V/s. CC, New Delhi,

Redemption Iine imposable even after release of goods on execution of
bond - Mere fact that the goods were released on tl:e bond would not take
away the power of the Customs Authorities to lely redemption fine if
subsequent to release of goods import was found not va.1id or that there
was any other irregularity which would entitle the customs authorities to
confiscate the said goods - Section 125 of Customs Act, 1962

2OO3 (156) ELT L22 (Tri.-Del.)
Ram Khazana Electronic V/s. CC, Air Cargo, Jaipur

Redemption hne Goods not available for confiscation - No enforceable
security avarlable with department - HELD: Redemption fine could not be
imposed-Section 125 of Customs Act, 1962. (para 10)

2oo4 lt69l ELT 68 (Tri.-Del.)
Mahalaxmi International Export. V/s. CC, Jaipur

Redemption fine Goods neither available for confiscation, nor originally
cleared against bond Hence, imposition of redemption not permissible
under 1aw Section 125 of Customs Act, 1962. [2003 (156) E.L.T. 122
(Tribunal) followed). lpara 101

OO4 (175) ELT 88O (Tri.- Kolkata.)
Rakesh Mehta V/s. CC, Kolkata.

Confiscation of currency - Customs - Currency not available for
confiscation nor any bond executed by appellant in favour of Department -
Confiscation of currency or imposition of redemption fine not warranted
Sections 111(d) and 125 of Customs Act, 1962. (2003 (156) E.L.T. 122
(Tribunal); 2003 ( 158) E.L.T. 3 16 (Tribunal) relied on). (Para 5)

2oos (180) ELT 483 {Tri.-Del.}
Sunsui India Ltd. V/s. CC, Jaipur

Confiscation of goods - Imported goods cleared out of Customs charge after
assessment of Bills of Entry arld payment of duty - lnvestigation

5

+

.,
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6 2Oo9 (23s) E.E.T. 623 (Tri. - LB)
Shiv Kripa Ispat Pvt. Ltd., V/s. CCE. Nashik

2oL2 1280l. ELT 88 (Tri. - Ahmd.)
CCE, Vadodara-Il Vs. Asoj Soft Caps Pvt. Ltd.

Redemption fine - Imposition of - Goods ordered to be confiscated, though
entire goods were not avaiiable - Part of the goods already cleared - HELD:
Redemption fine can be imposed oniy in respect of goods seized and
provisionally released - Rules 25 ald 26 of Central Excise Rules, 2002.

3

2017 (3581 E.L.T. 3s8 (Tri. - Mumbai)
COMMISSIONER OF CUSTOMS (IMP.), NHAVA SHEVA v/s.S.B. IMPEX

Redemption fine Imposition of Goods not available for confiscation Goods
not seized ald released under aly bond or undertaling Redemption hne
not im osable Section 125 of Customs Act t962. a6

zOLa 362l E.E.T. 376 (Tri. - Mumbai)
BHARATHI RUBBER LINING & ALLIED SERVICES P. LTD v/s. C.C.
(IMPORT}, NHAVA SHEVA

Confiscation and fine It is not sustainable if goods not available for
conhscation - Sections 111and 125 of Customs Act 1962 ara 7

2OL7 13571 E.E.T. L264 (Tri. - Mumbai)
JAGSON INTERNATIONAL LTD V/s. COMMR. OF CUS. (PREVENTIVE},
MUMBAI

Redemption fine Customs Section 125 of Customs Act, 1962 not empowers
determination of assessment and not to be resorted to except when duty
already been assessed but foregone at the time of import - lmported
platform rigs being no longer available at the time of commencement of
investigations and never seized nor available for confiscation, redemption
on pa!'rnent offine not possible. lpara 771

8

9

10

11 2018 (363) E.L.T. 277 (Tri. - Chennai)
BRAMHANI INDUSTRIES LTD v/s. C.C. (AIRPoRT & AIR CARGo),
CHENNAI

Confiscation and fine Import When imported goods evidently found as not
corresponding in respect of value, confiscation under Section 111(m) of
Customs Act, 1962 ordinarily very permissible Also no bar for imposition
of redemption fine under Section 125 ibid if no duty liability detpI4149{

Page 32 of 62

ds not required for imposition of
Act, 1962. (Para 6)

II

7

I



Impugned Section 125 ibid provides for giving owner ofgoods option to pay
in tieu of confrscation such fine as adjudicating ofhcer thinks fit Only
proviso to be, such fine shall not exceed market price of goods confiscated
less in case of imported good duty chargeable thereon Sections 1 1 1(m) and
125 of Customs Act, 1962. [para 10. 1]

Confrscation/Redemption frne Offending goods already cleared out of
Customs charge - When goods not available, no confiscation to be ordered,
unless goods cleared under bond, etc. Ordering confrscation as also
redemption fine under Section 125 of Customs Act, 1962 not justified by
law and therefore set aside Sections 111(m) and 125 of Customs Act,
1962. Iparu lO.41

2018 (3631 E.E.T. 9OB (Tri. - Mumbai)
N.K. CHAUDHARI v/s, COMMISSIONER OF CUSTOMS (EP), MUMBAI

Confiscation and redemption hne Non-availability of goods In view of
Larger Bench's decision in 2009 (235) E.L.T. 623 (Tri.-LB.), redemption
fine not imposable when goods not available for confrscation Accordingly,
redemption fine set aside - Section 125 of Customs Act, 1962. (para 4)

14

t2

13

2018 (363) E.L.T.497 (Tri. - Mumbai)
MACNAIR EXPORTS PVT. LTD /s. COMMISSIONER OF CUSTOMS (EP),
MUMBAI

EXIM Diversion of goods imported under DEEC Scheme to domestic
market No evidence to support plea of assessee that goods came to its unit
was proof of use of goods in manufacture by itself or supporting
manufacturer Existence of any machinery or infrastructure facility of its
own carqring out manufacturing activity or manufacturing facility of
supporting manufacturer not established Assessee had not come with
clean hands to establish its claim that goods imported were not diverted to
the market - Demand of duty, imposition of fine as goods are not available
for confiscation ald imposition of penalties aIhrmed - Sections 28, ll7,
112 and 125 of Customs Act, 1962. aras 3, 4

2018 (363) E.L.T. 526 (Tri. - Mumbai)
PANKAJ KUMAR & CO V/S. COMMTSSTONER OF CUSTOMS (rMpORT),
MUMBAI

Confrscation, redemption frne ald penalty Import of Thiourea Requirement
of registration under Insecticides Act, 1968 Import immediately a-fter order
of Commissioner (Appeals) classiflng goods under Chapter 29 as
chemica-ls and holding that there was no need for registration under
Insecticides Act, 1968 Goods not detained or seized ald not available for
confiscation or released against bond or ba-nk guarantee Confiscation
cannot be ordered, consequently no redemption cal be imposed -
Imposition of penalty a-lso not justified Sections lll, 772 and 125 of
Customs Act 1962. aras 4 J

15 2018 (363) E.E.T. 996 (Tri. - Mumbai)

TRANSWORLD POLYMERS PVT. LTD V/s. COMMR, OF CUS., NHAVA
SHEVA

Valuation (Customs) Underva.luation Documents obtained from foreign
supplier on enquiry from Ita.lial Customs showing higher value found to
be genuine, invoices, bill of exports, bill of lading matching with those
invoices submitted by appellants Undervaluation of goods by appellants
established Accordingly, enhancement of va-lue and confirmation of
differentia-l duty demand and penalty related to such demand upheld -
Section 14 of Customs Act, 1962. Rule 4 of Customs Valuation
(Determination of Price of Imported Goods) Rules, 1988. (paras 6, 6.1, 6.2,
6.3,6.41

Confiscation and redemption fine Non-availability of goods - Goods neither
redem tionavailable nor the same released on rovisiona-l basis therefore
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fine imposed by adjudicating authority not legal arrd proper - Sections 111
and 125 of Customs Act 1962. ara 6.4

2018 (363) E.L,T. LO2t (Tri. - Mumbai)
GENX ENTERTAINMENT LTD V/s. COMMISSIONER OF CUS.
(ATRPORT), MUMBN

Demand Limitation Suppression Goods having been cleared in the norma.l
course, proceedings for recovery and confiscation initiated much later
Goods when not available for confiscation, no question of redemption of
oods under Section 125 of Customs Act. 1962 arises. 12

2018 1364) E.E.T. 4O7 [Tti. - Mumbai)
TEJ OVERSEAS v/s. COMMISSIONER OF CUSTOMS, MUMBAI

Conhscation and redemption fine - Non-availability of goods - Redemption
fine not imposable, goods not being available for conliscation - Sections

ald 125 of Customs Act 7962. ara 6111 m 111 0

18 2019 (365) E.L.T. 572 (Tri. - Mumbai)
HI-TECH ENGINEERS V/s. COMMISSIONER OF CUS. (ACC & IMPORT),

MUMBAI

Demand - Confiscation of goods - Fraud - Diversion of duty free imports in
local markets under garb of Naval clearances Import of goods under
exemption Notification No. 150/94-Cus., for intended supply to Indian
Navy diverted in open market and never consigned for intended purpose -
Store-keeper in Naval Dockyard fa-lsely certifred that imported goods meart
for use on Board Indian Naval Ship and given receipt on reverse of
shipping bill without physically receiving alrd storing goods in Naval Stores
or supplying sarne on Indian Navy Ships HELD: Controller of Procurement,
Material Organization's statement clarifying that shipping bil1s always
sigrred by Controller personally and Store-keeper not authorized to sign
any of documents except giving receipt of items Also, iilegal diversion of
goods stalds accepted by partners in their statements - Further, goods
exempted from duty in terms of impugned notiflcation only when goods
procured by Government of India or shipped on order of department of
Govt. of India - None of impugrred conditions followed by assessee firms
Clear case of evasion of duty by frauds - However, demand for period
beyond five years not sustainable - A1so, since goods not available for
confiscation, no ground to confiscate same arrd therefore no redemption
fine may be imposed - Impugned order upheld except setting asrde
redem tion fine and demands nd5 ars ara 5

L74.4.3 Accordingly, powers regarding confiscation cannot be exercised under the
provision of Sec. 1 1 1(O) of Customs Act, 1962 in this case.

t7.5 Submission against proposed imposition of penalty and recovery of
interest.

17.5.1 The disputed j.ssue involved in this case is regarding interpretation of the
provisions of Exim Policy ald exemption Notification which is evrdent from the
various disputed case laws summarized here in above.

L7,5.2 There is no involvement of arry malalide intention to contravene aly of the
provisions of Customs Act 7962 or Exim Policy with a deliberate intention to
avoid payment of customs duty.

17.5.4 There is no liability and therefore the recovery of intention also does not arise.

l?.6 That the captioned SCN is not maintainable based on the above submissions
ald same may be dropped forthwith.
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17 .7 That they reserve their right to add, amend or alter the submissions at the
time of PH.

18. M/s. Goldstab Organics Brt. Ltd., PIot No.2816 Chemica-l Zone, GIDC 8A,
Va-1sad, Gujarat (Noticee)in continuation of his earlier defence submission dated
15 /O3 /2023 , made additiona.l submissions in support of his case vide letter dated
2al 06l2023 as under:

18.1 For implementation of directions of the Hon'ble Supreme Court contained in
judgement dated 28th Apnl2023, passed in Civil Appeal No.290 of 2023 (UOI& Others
V/s. Cosmo Films Ltd.,) relating to mandatory fulfiliment of pre-import condition, the
CBIC has issued Circular No.16/2023-CUS dated 7th June 2023 and for the purpose
of carrying forward the direction of Hon'ble Supreme Court, CBIC prescribed
procedure irr para No.5.2 to be adopted at the port of import (POI) and by all the
concerned importers for the pu{pose of dischargement of liability of IGST with
applicable interest thereon through reassessment of Bill of Entry and dischargement
of liability against challan generated in the Customs EDI system.

LA.z Accordingly, they decided to opt for the procedure prescribed by CBIC in the
above circular for the purpose of dischargement of liability of Rs.3,06,73,018/ - in
respect of 34 Bil1s of Entry, in respect of which department had issued SCN No.
Vm/ 10-11/COMMR/O& A/2022-23 dated 9tt Sept 2023 issued by Commissioner of
Customs, Ahmedabad.

18,3 They accordingly, requested to follow the procedure of reassessment in respect
of above Bills of Entry to enable them to make the pa5rment of IGST amount of
Rs.3,06,73,018/- through electronic challan to be generated in the Customs EDI
system.

18.4 They submitted that no interest is payable on the IGST to be paid by them in
view of the recent judgment of the Hon'ble Bombay High Court in tJ:e case of
Mahindra and Mahindra Limited reported in 2O23-3-CENTAX- 261 (Bombay|. In
the said judgement, the Hon'ble High Court considenng the provisions contained in
Section 3(6), 3A (4) and the amended provisions of Section 9A(8) of the Customs Act,
1975, held that there was no provision for levy of interest and penalty.

18.5 The Hon'ble High Court in paragraphs 35 to 39 heid that interest and penalty
cannot be imposed in absence of specific provisions for levying and recovering the
same. Further, the Hon'ble High Court has observed that levy of interest and pena.lty
is substantive provision which requires clear authority of law and cannot be imposed
in absence of specific provisions. Further, the court has a-Iso observed that the
provisions of Section 28AB of the Customs Act, 1962 cannot be borrowed for Ievy of
interest on CVD or SAD. The relevalt extract is reproduced below:

"23. In another matter before the Apex Court in Collector of Central Excbe,
Ahmedabad V/s. Oient Fabrics Put. Ltd. 2OO3 (158) D.L.T. 545 (SC) 20O3-TIO|
32-SC-CX, cited bg Mr. Sidharan, the question that came up for consi.d.eration
uras as regards to juri.sdbtinn of the authoities under the Central Excise Act,
uhether tt is penni.ssible to resort to penalty proceedings or forfeiture of goods
for non-payment of additional duty in terms of tle AdditionaL Duties of Excise
(Goods of Special Importance) Act, 1957 by taking recourse to the proubions of
the Central Excbe Act and Rules framed thereunder. Tlrcre also Sectian 3 of the
Additional Duties of Exci-se (Goods of Special Importonce) Act, 1957 u.tas similar
to the prouisions of sub- section (6) of Section 3 and sub-sectton (4) of Section 3A
of the Customs Tariff Act, 1975. While interpreting the prouisions, the Court held
that it is no longer res integra that when the breach of the prouision of the Act is
penal tn nature or a penalty is imposed bg way of additional tax, the
constitutional mandate requires a clear authoifu of law for impositinn for the
same. Article 265 of the Constitrttion proui.d"es tlTat no tax shall be leubd or
collected except bg autltoity of lau.t. The authoitg has to be speciftc, explbit and
expressly prouided.

In Ortent Fabrics (Supra), the Apex Court interpreted Section 3(3) of Addttional
Dutres of ExcEe (Good.s of Specinl Importance) Act, 1957 uhich is pai-mateia to
Section 3, 3A of the Customs Taiff Act, 1975 and Section 90(4) of the Ftnance
Act, 2OOO. Hence, the decision of the Hon'ble Apex Court in Oient Fabrics
(Supra) would directly apply.
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34. Section 9A(8) of the Customs Tanff Act, 1975 u.thich borrowed prouisions
from Customs Act, 1962 di-d not bonow proui.sions relating to interest and
penaltg. The Hon'ble Courts, in judgments cited supra, held that in uiew of no
specifir bonouing, no interest and penaltg can be imposed on anti-dumping
dutA. Loter on, Finonce (No.2) Act, 2OO4 amended sub-section (8) of Section 9A
suitablA tn include interest and pendtg. Houteuer, similor amendments haue not
been mnde to Sectbn 3(6) of the Customs Tariff Act, 1975 relating to CVD, i.e.,
additional duty equal to exci.se dutg or Section 3A(4) of Customs Taiff Act, 1975
relating to SAD, i.e., special additional dutg or surcharge under Section 9(3) of
the Finance Act, 2OO0.

18.6 They further submitted that the ratio of the above decision of the Hon'ble High
Court is squarely applicable to levy of interest on IGST as the Hon'b1e High Court has
examined the very provisions contained in Section 3(12) of the Customs Tariff Act,
1975.

LA.7 Based on the binding judgment of the Hon'ble High Court of Bombay, no
interest under section 3[12) can be demanded on the IGST levied u/s. 3(7) of the
Customs Tariff Act, 1975.

18.8 In view of above, they requested to generate E-challan for paJ,.rnent of IGST on
above listed BOE's.

PERSONAL HEARING: -

19, The noticee vide letter File No. VIII/10-11/O&A/2022-23 dated 75lOll2024
and 23 /O1 12024 were granted opportunity to be heard in person on 23 /Ol 12024. Shri
Sumit Shah, CFO of M/ s. Goldstab Organics Rrt. Ltd., Valsad, Gujarat appeared
before me on 23 lOl / 2024 for Personal Hearing.

19.1 Shri Sumit Shah, CFO of M/s. Goldstab Organics Pvt. Ltd., Valsad,
Gujarat had attended the Persona-I Hearing on 23 I Ol /2024 in the matter arld
submitted additional submissions in support of their case vide letter dated
22l0ll2o24. Shri Sumit Shah during Personal. Hearing reiterated the submission
made vide their letter dated22/Oll2024.

20. M/s. Goldstab Organics h/t. Ltd., Plot No.2816 Chemical Zone, GIDC 8A,
Valsad, Gujarat (Noticee)in reference to the personal hearing letter File No. dated
75/Ol/2024 and 23/07/2024 made additionai submissions in support of his case
vide Ietter d,ated, 221Ol12024 as under:

2O.L They have already filed detailed reply letter dated 15.3.2023 artd rely upon a1l

the submissions made therein for the purpose of defense.

2O.2 The disputed issue is regarding demand of customs duty of Rs.5,39,34,351/-
(correct arnount is Rs.5,31,43,0741 - based on the reassessment of Bills of Entry) for
alleged violation of pre-import condition for imports under Advance Authorization
Scheme during 13.10.2017 to 9.1.2019 arrd for proposed appropriation of customs
duty of Rs.2,67 ,91,O52/-(correct arnount is Rs.2,24,70,056/-) together with proposal
for confiscation/ recovery of interest and for imposition of penalty.

2O,3 In para no.4 of the reply letter they had relied upon the judgment of Hon'ble
Gujarat High court in case of Maxim Tubes Company R/t. Ltd. V/s. UOI, 2019 (368)
ELT 337 (Guj) where under the Hon'ble court v/as pleased to strike down the pre-
import condition imposed wei 13.10.2017.

2O.+ Alternatively in para no.S of reply letter they had relied upon compilation of 8
pronouncements where under the Hon'ble Delhi High court repeatedly heid that the
exemption of IGST withdrawn from 1.7.2017 for Advalce Authorization Scheme was
not applicable to Advance Authorization already issued prior to JuIy 2Ol7 and
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1

NARENDRA PLASTIC PRTVATE LIMITED V/s. UNION OF INDIA

EXIM - GST vis-4.-vis F*fP - IGST on imports under Advance
Authorisation Scheme - Stay thereon - Exemptions available to
petitioner on imports under said scheme prior to 1st July, 2O 17
curtailed by lery of IGST from this date - Petitioner not challenging levy
of IGST per se, but seeking status quo in respect of Advance
Authorisations issued earlier in respect of which export orders a.lready
obtained are required to be fulfrlled - Evidently export order pending as
on said date would get hit if petitioner is required to pay IGST as
additiona.l burden on account of new levy cannot be passed on to
exporters in this global competitive market - In view of this, as an
interim measrlre, Customs Authorities directed to release consignments
imported said scheme, without charging IGST - A list of Advance
Authorisations issued prior to said date and export orders pending
against such Authorizations be submitted to Customs - Petitioner a.lso
directed to give an undertaking that in case, decision of Court goes
against him or he fails to fu1fil export obligation, he would pay entire
IGST with interest on already cleared consignments - Section 3 of
Customs Tariff Act, 1985 - Article 226 of Constitution of India. lparas
10, 11, 12, 131

2ot7 (41 G.S.T.L. 439 (Del.)

3

CHEMICO SYNTHETICS LIMITED v/s. UNION OF INDIA

EXIM - GST vis-d.-vis FTP - IGST on imports under Advance
Authorisation Scheme - Application seeking permission to mal<e duty
free imports against Advance Authorization (AA) licences issued to
petitioner prior to 1st July, 2017 where period of validity of licences
remained unexpired - Interim directions that petitioners be permitted
to clear consignments of imports constituting inputs for fulfillment of
export orders placed on it prior to lst July, 2017 without any
additional levies subject to conditions - Petitioner 1iab1e to pay entire
IGST as was leviable, together with whatever interest as Court may
determine at time of final disposal of writ petition - Interim direction to
only apply to those imports which are made by petitioner for fullillment
of its export orders placed with it prior to lst July, 2O17 and not to any
export order thereafter - Section 3 of Customs Tariff Act, 1985 - Article
226 of Constitution of India. ras 10, 11, I2 13

2018 (11) G.S.T.L. 27 (Del.)
NARENDRA PLASTIC PVT. LTD V/s. UNION OF INDIA

Integrated Goods ald Services Tax (IGST) - Import of raw material
under Advance Authorization - Lely - Despite being informed of Court's
earlier interim orders dated 1l-9-2O17 by petitioner, IGST stil1 being
levied on aforesaid imports - Petitioner directed to furnish a complete
list of Advance Authorisations to departmental counsel so that same
may be circulated to all Customs Commissionerates along wittr
aforesaid interim order for necessary compliance - Section 5 of
Integrated Goods and Services Tax Act, 2017 - Article 226 of
Constitution of India. [paras 2, 3]
Order of High Court - Compliance thereof - Impleading of C.B.E. & C. -
Since interim order dated l7-9-2O17 not being complied with by
Commissionerates, CBEC impleaded as respondent - Said interim
order on issue of levy of IGST on import of raw material under Advance
Authorization, be sent to CBEC for circulation amongst a.ll Customs
Commissionerates for compliance - Article 226 of Constitution of India.

4
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4 2OrB (t7l G.S.T.L. 222 (Del.l
JINDAL DYECHEM INDUSTRIES (P) LTD v/s. UNION OF INDIA

2079 ,29) G.S.T.L. 303 (Del.)
J.T.L. INFRA LIMITED V/s. UNION OF INDIA

IGST Exemption on imports made in GST regime - Advance
Authorisation - Customs Notifrcalion dated 29-6-2017 amended only
on 13- 10-2017 and pdor to said date, exemption to IGST was not in
force - Importer eligible to benefit of IGST exemption in terms of order
of Delhi Court in Jindal Dyechem (P) Ltd. [2018 (1fl G.S.T.L. 222 (Del.)]

Section 25 of Customs Act 1962 2 3

The Special l,eave Petition is dismissed.

Pending application(s), if any, stands disposed of accordingly."

The Delhi High Court in its impugned order had followed its order
passed in Jindal Dgechem (P) Ltd. v. Uninn of India I 2078 (771 G.S.T.L.
222 (Del.ll a-rrd had allowed IGST Exemption in terms of the said order
in respect of imports made under Advalce Authorization in GST
IE e

2020 (32) G.S.T.L, J118 (De1.)

5

7
Jindal Dyechem Industries (P) Ltd. V/s. Union of India
Advance Authorization Scheme - Imports made underAdvance
Licence issued in GST regime but prior to 13-10-2017 whether
eligible to IGST exemption?

The Delhi High Court Bench comprising Honbk; Mr. Justice Vipin
Sanghi and Hon'ble Mr. Justice A.K. Chawla on 11-10-2019 issued
notice in Review Petition No. 426 of 2079 and CM Appl. No. 44837 of
2079 rn Writ Petition (C) No. 8677 of 2077 filed by Jindal Dyechem
Industries (P) Ltd. against the Judgment arrd Order dated 16-4-2018 in
W.P. (C) No. 8677 of 2077 as reported in 2018 ( 171 G.S.T.L. 222
lDel.l[Jindal Dgechem Industries (P) Ltd. v. Union of lndia]. While issuing
notice, the High Court passed the following order:

"The submission of Mr. Balsal is that there is an error apparent on the
face of the order dated 76-4-2078 inasmuch as, while on the other

tion fromhand this Court took note of the fact that the exem
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IGST was granted, for the hrst Lime, vide notification dated 13-10-2017
and that such aI exemption was not in force on the implementation of
the Goods arrd Services Tax Act w.e.f. l-7 -2077, on the other hand,
this Court recorded in the order dated 76-4-2018 that "In these
circumstances, this Court is of the opinion that since the benefit of
exemption in fact existed at that point of time......."

Issue notice to the petitioner returnable on 6-12-2079."

The High Court in its impugrred order had held that as the petitioner
had made imports in GST regime under Advarce Authorization issued
on 17 -7 -2017 and the ICST exemption was not available on that date
as sarne was made available only on l3-lO-2O17 by amending Customs
Notification dated 29-6-20 17, it would be most appropriate course for
the Departmental authorities to verify as to whether the petitioner in
fact had fulfi11ed the export obligations pursuant to the Advalce
Authorization. If it did, there is no need for any further action.
However, if it did not, then the appropriate and necessary assessment
in accordance with law m be resorted to.

8 2020 (33]. G.S.T.L. J128 (s.c.)
Union of India v/s. India Glycols Limited

Unlon of India v. Ind.ia Glgcols ZimitedIGST exemption available
on imports made under Advance Licence issued in GST regime

The Supreme Court Bench comprising Hon'ble Mr. Justice A.M.
Khanwilkar and Hon'ble Mr. Justice Ajay Rastogi on 29-3-2019
disposed of the Petition for Special Leave to Appeal (Civil) No. 452 of
2019 with SLP (C) Nos. 453, 456, 454-455 atd 457 of 2019. The
Petition for Special Leave to Appeal No. 425 of 2079 frled by Unron of
India against the Judgment and Order daled 16-7-2018 of Delhi High
Court in Writ Petition (C) No. 8423 of 2077 (India. GlycoLs Limited v.
Unton of India) and The SLP (C) Nos. 454-455 of 2Ol9 filed against
Judgment and Order dated 16-4-2018 of Delhi High Court in W.P. (C)
No. 8677 of 2OL7 and C.M. App1. No. 35637 of 2077 as reported in
2OLA lLTl G.S.T,L. 222 lDel.l[Jindal Dyechem Industries (P) Ltd. v.
Union of Indial. W}.ile disposing of the petition, the Supreme Court
passed the following order:

"Considering the fact that Special Leave Petition against the relied
upon judgment has already been dismissed on 74-12-2018 being SLP
(C) Diary No. 40434 of 2018 [2Or9 (29) G.S.T.L. J72 (S.C.), for the same
reasons, this Special Leave Petition must fo1low the same suit.
Accordingly, the Special Leave Petition is disposed of in the same
terms.

Pending applications, if any, stand disposed of."

The Delhi High Court in its impugned order had followed its order
passed in Jindal Dyechem (P) Ltd. v. Uninn of Ind.ia I2Ot8 I 17) G.S.T.L

re e

9 2o2o (35], G.S.T.L. 261 (Gui.)
PRINCE SPINTEX Pt/T. LTD V/s. UNION OF INDIA

Import under Export Promotion Capital Goods (EPCG) Scheme - Levy of
IGST - Amendment to Notification No. 16/201S-Cus. with effect from 1-
7-2017 by Notifrcation No. 26/2O17-Cus. - Validity - Requirement for
importers to pay IGST and take Input Tax Credit as applicable under
GST Rules - Notification No. 16/201S-Cus. though statutory
notification issued in exercise of powers under Section 25 of Customs
Act, 7962 but not an exemption notification simpliciter - Said

ive effect to EPCG Scheme floated under Foreinotification issued to

I

I

) 222 lDel.ll and had allowed IGST exemption in terms of the said order

I 
in respect of the imports made under Advance Licence issued in GST
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Trade Policy, an incentive scheme - Said notification and amending
notifications cannot be equated wlth statutory notihcations ordinarily
issued - Commercia-1 invoice issued by exporter on I 6-5-20 i 7 but
Goods and Services Acts comlng into force before actual import of
goods - Notification No. 79/2O77-Cus. amending Notification No.
16/201S-Cus. with effect from 13-10-2017 and import of capital goods
covered by a valid authodsation under EPCG Scheme exempted from
payment of Integrated Tax ald Goods and Services Tax Compensation
Cess - No express provision exempting import of goods under EPCG
Scheme from payment of Integrated Tax for short-period from 7-7-
2017, when Integrated Goods and Services Tax Act, 2017 came into
force till 73-I,O-2OI7 - Clear that intention of Central Government was
to grant that total exemption from payment of additional duty under
EPCG Scheme - Notification No. 26/2015-Cus. to extent it limited
exemption from pa5rment of additiona.l duty under Section 3 of
Customs Tariff Act, 1975 to sub-sections (1), (3) and (5) thereof,
repugnant to policy declared by Central Government under Chapter 5
of Foreign Trade Policy, 2O75-2O - Action of Authorities in leqring
Integrated Tax and Compensation Cess on import of capital goods by
assessee under a va1id authorisation under EPCG Scheme not being in
consonance with Foreign Trade Policy, 2Ol5-2O not sustainable - Addl.
D.G.F.T. Trade Notice No. 11/2018, dated 30-6-2017, to extent it
states therein that under Chapter 5 importers would need to pay IGST
a-lso rendered unsustainable - Consequently, subject to fulfilment of
conditions contained in Foreigrr Trade Policy, 2O15-2O and exemption
Notification No. 16/2015-Cus. as amended from time to time, assessee
continue to enjoy exemption from pa5rment of additiona-1 duty under
sub-section (7) and sub-section (9) of Section 3 of Customs Tariff Act,
1975 even during period l-7 -2017 to 13-10-2017 - Assessee entitled to
refund of additional duty paid by it during said period. - Though the
exemption notifrcation has been issued under Section 25 of the
Customs Act, it has been issued for the purpose of implementing the
EPCG Scheme which holds out a promise that import of capital goods
under the scheme would be exempt from payment of additronal duty
under Section 3 of the Customs Tariff Act. Therefore, the notification
has to be read in the context of the EPCG policy keeping in mind the
object envisaged by the policy and not in the strict sense as in the case
of a genera.l exemption under Section 25 of the Customs Act. It was
a-lways the intention of the Centra-l Government to exempt imports of
capital goods under the EPCG Scheme from payment of additional duty
under Section 3 of the Customs Tariff Act. Notification No. 79 l2Ol7,
dated 13th October, 2017, therefore, has to be read as clarifrcatory or
curative in nature, inasmuch as, otherwise it would leave as whole
class of importers who had imported capital goods, uncovered during
the period ).-7 -2017 to 13-10-2017, allowing the depzrtment to lery
additiona-l duty under sub-sections (7) arrd (9) of the Customs Tariff Act
on such imports, despite the fact that the Foreign Trade Policy 2015-
2020 envisages imports under the EPCG Scheme at zero customs duty.
[paras 12, 13, 14, 20,27,22,23,24,25,26,27,3).,34,35, 36, 37, 38,
40,421

Export Promotion Capital Goods Scheme - Exemption from pal,rnent of
Customs duty under Scheme not an exemption simpliciter-
Authorisation holder having corresponding obligation to export goods
equivalent to six times duty saved on import of such capital goods.

ara 10

10

actual user condition or pre-import condition for such inpu

2o2o (s71) E.L.T. 391 (P & H)

ts - Since
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DFIA licence which was issued on the basis of exports, having no such
condition and same introduced only w.e.f. 27-3-2017 i.e. subsequent to
export, duty free import of inputs i.e. Natural Rubber cannot be denied
on the basis of such amendment particularly when said item
specifically prescribed as an import item against Serial No. A1667 of
SION - DFI-A licence issued on 3-10-2016 a-1so directed to enure for a
period of six months. [paras 8, 9l

11

12

2022 157l. G.S.T.L. 8 (Guj.)
RADHESHYAM SPINNING PvT, LTD v/s. UNION OF INDIA

R/Special Civil Application No. 2O7 59 of 2O18, decided on 29-l-
202L

GST : In respect of Export Promotion Capital Goods (EPCG)
Scheme, amendment to Notification No. 16/2O1S-Cus.
exempting IGST paid on import of capital goods would
applicable also to imports made during period from L-7-2OL7
to 13-1O-2O171 refund of ITC of IGST under EPCG Scheme
would be admissible only after debiting such credit from
Electronic Credit Ledger

Export Promotion Capital Goods (EPCG) Scheme - Refund of Input Tax
Credit of IGST paid on import of capital goods during period from 1-7-
2077 to 13-70-2017 - High Court in Prince Spintex Pvt. Ltd. [2020 (35)
G.S.T.L. 261 (Guj.)l holding that amendment made to Notification No.
16/2015-Cus. vide Serial No. I of Notifrcation No. 79/2017-Cus.
exempting IGST on import of capital goods under a-foresaid Scheme
also applies to imports made during period from 1-7 -2077 to 13-10-
2O77 arld Trade Notice No. 11/2018, dated 30-6-2017 issued by Addl.
D.G.F.T. stating that importers need to pay IGST under Chapter 5 of
Foreign Trade Policy, 2O75-2O, not sustainable - In view of such
decision, provisions of Section 49A of Centra-l Goods and Services Tax
Act, 2OI7 inserted w.e.f . l-2-2O19 read with Rule 88A of Centra-I Goods
and Services Tax Act, 2017 stipulating utilization of Input Tax Credit of
IGST frrst for pal,rnent of CGST/SGST and since accumulated ITC of
IGST started getting utilized automatically w.e.f. 1-6-2019, date when
GST portal started functioning as per amended provisions, Department
directed to refund ITC of IGST only after reversing entries of utilization
of such credit and debiting said amount from Electronic Credit l€dger.

2to5

2022 (sel G.s.T.L. J8 (S.C.)l
Union of India v. Prince Spintex Private Limited
1l EPCG Scheme - Import of capital goods during period from 1-

7-2017 to L3-LO-2OL7 whether liable to IGST and
Compelrsation Cess though invoicee issued by foreign exporter
in pre-GST regime? (2) EPCG Scheme - Trade Notice No.
ll|ZOLA, dated 30-6-2O17 issued by Addltlonal D.c.F.T.,
requiring to pay IGST on import of capitel goods, whether
sustainable?

The Supreme Court Bench comprising Hon'ble Mr, Justice A.M.
Khanwilkar and Hon'ble Mr. Justice C.T. Ravikumar on 8- 1 1-202 1

granted leave in the Petition for Special Leave to Appeal (C) No. 12936
of 2O2O with SLP Nos. 8534 and 7713 of 2O21. The Petition for Special
Leave to Appeal (C) No. 12936 of 2020 filed by Union of India against
the Judgment and Order dated 3-2-2020 of cujarat High Court in
S.C.A. No. 20756 of 2018 (Prince Spintex Private Limited v. Union of
India) as reported in 2O2O (351 G.S.T.L. 261 (cuj,). The SLP No. 8534
ol 2O2l filed by Union of India against the Judgment and Order dated
76-12-2020 of Gujarat High Court in R/Special Civil Application No.
20767 of 2018 (Super Spintex Rt. Ltd. v. Union of India). The SLP No.
7713 of 2O2l fiLed by Union of India against the Judgment and Order
dated 29-l-2O21 of Gujarat High Court in R/Special Civil Application
No. 20759 of 2018 as re rted in 2022 57 G.S.T.L. 8

I

I

I

I

I

I

I

I

I
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(Radheyshyam Spinning Pvt. Ltd. v. Union of India).

The Gujarat High Court in its impugned order had held that in cases
where tJlre commercial invoices were issued by the foreigrr exporter in
pre-GST regime but actual imports of capital goods under Export
Promotion Capital Goods (EPCG) Scheme undertaken during period
from l-7-2O77 to 73-70-2017, levy of IGST arrd Compensation Cess on
such imports under Notification No. 16/201S-Cus. as amended with
effect from l-7-2O77 by Notification No.26/2O17-Cus., being contrary
to the provisions of the Foreign Trade Policy, 2O15-2O. is not,
sustainable. l

The High Court had also held that the Trade Notice No. 11/2018, dated 
I

30-6-2017 issued by the Additiona-l D.G.F.T., to the extent it stated i

that the importers under the EPCG Scheme are required to pay IGST,
i.s a-1so not sustainable.

2O.5 As per Sr.No.6, 8 ofabove compilation the Hon'ble Supremecourt a-ffrrmed the
judgment of Hon'ble Delhi High court allowing the exemption of IGST in respect of
Advance Authorization already issued prior to July 2017.

20.6 Based on the aforesaid pronouncement and certain pronouncements referred
in para 4.7, 4.8, 4.9 they claimed in para no.5 of reply letter that the condition of "pre-
import" imposed w.e.f. 13.10.2017 vide Noti.No.79/ 2017-Cus dated 73.7O.2017
further amending Advaace Authorization Noti.No.18/201S-Cus dated 1.4.2015 cannot
be made applicable to Advance Authorization already issued by DGFT prior to
13.tO.2017.

2O.7 On 28.4.2023 the Honble Supremecourt allowed the appeal filed by the
department against the judgment of Hon'ble Gujarat High court in case of Maxim
Tlrbes Company Pvt. Ltd vide UOI V/s. Cosmo Films Ltd,,2o23 l72l GSTL 417
(SC) (Maxim Tubes Group| and as per the directions provided by Hon'b1e Supreme
court in the said pronouncement, CBIC issued Cir.No.76/2O23-Cus dated 7.1.2023
ald for the purpose of carry forwarding the judgment of Hon'b1e Supremecourt, CBIC
issued guidelines for all importers involved for regularization of issue by making
payment of disputed amount of customs duty along with the interest arrd availment of
ITC if eligible.

2O.8 As they are entitied for ITC, they applied for reassessment of pending 28 Bill of
Entries (33 Bill of Entry were reassessed earlier while making payment of
Rs.2,24,7O,O56/- along with the interest amount of Rs. 1,11,05,432/-) vide their
application dated 28th June 2023.Further in the said application they made a request
that the reassessment of relevart Bill of Entries may be allowed without payment of
interest by relying upon the judgment of Hon'ble Mumbai High court in case of
Mahindra & Mahindra LLd, 2O23-3-CENTAX-261(Bombay) where under the Hon'ble
court after considering the provisions of Sec.3(6), 3a(4) and amended provision of
Customs Act 9A(8) held that there was no provision for lery of interest and penalty
and they claimed that the said decision was squarely applicable for lery of interest of
IGST levied under Sec.3(7) of Customs Act l975.Accordingly, specihc request was
made for reassessment of Bill of Entry without paJrment of interest in terms of law
settled by Hon'ble Bombay High court Mahindra & Mahindra Ltd.

2O.9 During the course of follow up with procedure of reassessment they were
verbatly informed that the reassessment cannot be allowed without payment of
interest and therefore they agreed under protest to pay the interest and accordingly
they discharged the liability of customs duty of Rs.3,06,73,018/- as pcr reassessed
Bill of Entry along with the payrnent of interest of Rs.2,50,19,015/- + Rs.2,08,800/-
(Total payment of Rs.5,59,00,8 32 /-l vide payment cha-llalrs dated 3'd Jan 2024. This
was intimated about the pa1rment of interest under protest.

20.10 They submitted that a.lthouBh the appea-l frled by the depa-rtmenl in the case of
Cosmo Films Ltd (Maxim Tubes Group) is allowed by the Hon'ble Supreme court thc
issue as to whether the importer is liable for pa5rment of customs duty in respect of
Advance Authorization already issued prior to 13,10.2017 was not involved and
accordingly they say and submit that they are not liable for pa5.rnent of customs duty
for atleged violation of contravention of pre-import condition in respect of Advance
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tra Authorization already issued prior to 13.10.2017 and same is covered by compilation
of pronouncements referred in para no.5 of reply letter and summarized in above para.

20.11 In their case the duty demand for the Advance Authorization issued prior to
Jttly 2077 /pnor to 13.10.2077 atter 13.70.2017 works out to Rs.7,42,72,94O /-,
Rs. i,74,85,944l - and Rs-2,13,84,19O1- respectively (Total Rs.5,31,43,074l -).Based on
the relied upon pronouncement referred in para above they are not liable for payment
of customs duty of Rs.1,42,72,94O/- and Rs.1,74 ,85,944 / - which is towards Advance
Authorization issued prior to July 2017 and prior to 13.10.2017 respectively. Further
they are not liable for payment of a.rry interest amount in light of the law settied by
Hon'ble Bombay High court in case of Mahindra & Mahindra Ltd alrd interest amount
of Rs. 1,11,05,432 patd while making payment of Rs.2,24,7O,056/ - and interest
amount of Rs.2,52,27,815/- paid while making pa),rnent of Rs.3,06,73,018/- (Tota.l
pal,.ment of interest amount of Rs. 3,63,33,246/-) was not due to the government.

2O.12 Besides above, the invocation of Sec.28(4) in the captioned SCN is patently
i1lega-l.The disputed issue involved is regarding interpretation of provisions of Exirn
policy arrd exemption Notiiication which is evident from various disputed case laws
being disputed by various importer from July 2017 onwards.The DRI, Kolkata initia-l1y
initiated investigation with many importers for recovery of customs duty for alleged
violation of pre-import conditions with subsequent issue of SCN under Section 28(1) of
Customs Act 1962 with invocation of normaL period of limitation.Many importers opted
for closure of proceedings with payment of IGST/lnterest applicable and O/o the DRI
as well as other adjudicating authorities, adjudicated the case with order for closure of
proceedings.They also enclosed specimen copy of such order being OIO dated
78 /12 /2OI9 issued in case of M/s. Wellknown Polyester LtdMumbai.

2O.13 Accordingly it has been prayed that the customs duty of Rs. 2,13,84,190/-
paid against Advance Authorization issued a-fter 13.70.2077 may be appropriated and
payment of Rs.1,42,72,9aO / - atd Rs. 1,74,85,944 I - may be ordered to be refunded
subject to reversa.l of ITC.Further entire amount of interest of Rs. 3,63,33,2a6/- patd
by them may be ordered to be refunded.

DISCUSSION AND FINDINGS

2L, I have carefully gone tJ:rough the facts of the case and tJ:e submissions made
by the noticee in writing as well as the record of personal hearing held on
23 /ol l2024.

22. The issues for consideration in the Show Cause Notice Frle No
11/Commr./O&A/2022-23 dared 09/O9 /2022 before me Eue as under: -

vrrr/ 10-

(i) Whether the Noticee, during October 13, 2077 to January 9, 2019, was
eligible to claim exemption of Integrated Goods and Services Tax ('IGST')
and GST compensation cess on inputs imported into India for the
production of goods to be exported from India, on the strength of an
advance authorization, without fuifilment of such mandatory 'pre-import
condition';

(ii) If not, whether such Duty amounting to Rs. 5,39,34,351/- (Rupees Five
Crore, Thirty Nine Lal<h, Thirty Four Thousald, Three Hundred and Fifty
One only) in the form of IGST saved in course of imports of the goods
through ICD Tumb under the Advance Authorizations is liable to be
demalded and recovered from them under Section 28 of the Customs
Acl, 7962 along with interest thereon under Section 28AA ibid;

(iii) whether such goods having assessable value of Rs. 27,74,86,711/-
(Rupees Twenty Seven Crore, Sevengz Four Lakh, Eighty Six Thousand,
Seven Hundred ald Eleven Only) are liable for confiscation under Section
1 1 1(o) of the Cr.rstoms Act, 7962;

(i") Whether the Customs Duty amounting to Rs. 2,67,91,0521- (Rupees Two
Crore, Sixty Seven La.kh, Ninety One Thousand and Fifty Two only) in the
form of IGST, paid by them is liable forappropriation against the above
demald;
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(") Whether the Noticee is liable for penalty under Section 1 14A &Section
1 12 (a) of the Customs Act, 1962i

(vi) Whether Bonds executed by them at the time of import is liable to be
enforced in terms of Section 143(3) of the Customs Act. 1962, for
recovery of the Customs Duty and interest as mentioned above.

23. I find that Duty liability with interest and pena-1 liabilities would be relevant
only if the bone of the contention that whether the Importer has violated the obligatory
pre-import condition as stipulated in Notification No.79/2077-Cus, dated 13-10-2017
is arswered in the aJlirmative. Thus, the main point is being taken up firstly for
examination.

24. Genesis of Pre-Import Condition:

24.L Before proceeding for adjudication of the Show Cause Notice, let us first1y go
through relevant provisions which will give genesis of ?re-lmport Condition'.

24.1.1 Relevant Para 4.O3 of the Foreign Trade Policy (2O15-2Ol inter-alia states
that: -

An Aduance Authorbation is issued to allotu duty free Lmport of inputs, u.thich
are physicalLy incorporated in export product (making normal aLlowance for
utastage). In addition, fuel, oil, energg, catalgsts u-thich are consumed/ utilised
to obtatn export product, mag abo be alloued. DGFT, bg means of Public Notice,
mag excLude any product(s) from puruieu-t of Aduance Authortsation.

24.1.2 Relevant Para 4.13 of the Foreign Trade Policy (2O15-2O) inter-alia states
that: -

4. 13 Pre-import condition in certain cases-

(i) DGFT mag, bg Notiflcatlon, lmpose pre-import condition for inputs
und.er this Chapter.

(ii) Import items subject to pre-import condition are lbted in Appendix 4J or u-rill
be as indicated in Standard Input Output Norms /SfONJ.

24.1.3 Relevant Para 4.L4 of the Foreign Trade Policy (2O15-2O) inter-alia states
that: -

4.74 Details of Duties exempted-

Imports under Aduance Authorbatbn are exempted from poAment of Basic
Custom.s Dufu, Additional Customs Dutg, Educatinn Cess, Anti-dumping Dutg,
Counteruoiling Dufu, Safeguard Duty, Transition Product Spectfic Safeguard
Dutg, u.thereuer applicable. Import against supplies couered under paragraph
7.02 (c), (d) and (g) of FTP uill not be exempted from pagment of applicable Anti-
dumping Dutg, Counteruailing Duty, Safeguard DutA and Transttion Product
Specifb Safeguard Dutg, if any. Hou-rcuer, imports under Aduance Authorisation
for physical exports are aLso exempt from whole of the integrated tax and
Compensatktn Cess leuinble under sub-sectian (7) and sub-section (9)

respectiuelg, of section 3 of the Customs Tanff Act, 1975 (51 of 1975), as mag be
prouided in the notiftcation issued bg Departrnent of Reuenue, and such tmports
sholl be subiect Lo pre-import condition. Impolts against Aduance Authori-satio ns

for phgsical exports are exempted from Integrated Tax and Compensotion Cess
upto 3 ).O3.2O18 onlg.

24.1.4 NOTIFICATION NO. 31 (RE-2Ol3ll 2OO9-2OL4 dated 1d August,2O13:

In exercise of powers confened bg Section 5 of the Foreign Trade (Deuelopment
& Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of the Foreign
Trade Policy, 2009-2014, tle Centrat Gouernm.ent hereby notifies the follotuing
arnendrlents in the Foreign Trade Polbg (FTP) 2OO9-2014.
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"4.1.15 Whereuer SION permits use of either (a) a generb input or (b) alternotiue
tnputs, unless the name of the speciftc input(s) [tultich has (houe) been used in
manufactuing the export productl gets indicated / endorsed in the relevant
shipping bilt and these inputs, so endorsed, match the desciption tn tlrc
releuant bitl of enuy, the concerned Authorisation will not be redeemed. ln other
words, the name/ desciption of the input used (or to be used) in the
Authorbation must match exactly the name/ description endorsed in the
shipping bill. At the time of di-scharge of export obligotion (EODC) or at the time
of redemption, RA shatl atbw only those inputs which haue been specificallg
indicated in the shipping bill."

3. Para 4.2.3 of FTP b being amended bg adding the phrase "4.1.14 and
4. 1 . ) 5" in place of "and4.1.14". The amended para u.tould be as under:

"Prouisions of paragraphs 4.1.11, 4.1.12, 4.1.13, 4.1.14 and 4.1.15 of FTP shall
be applicable for DFIA holder."

4. Effect of this Notlfication: Inputs actually used in manufacture of the
export product shouLd onlg be tmported under tlrc authorisation.Slmllarlg
inputs actuallg imported. must be used ln the export product.This has to
be established. in respect of euery Aduance Authorisation / DFIA.

24.2 With the introduction of GST w.e.f. O7-O7 -2017 ,Additiona-l Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additiona-l Duties of Customs. Accordingly,
Notification No.26 /2077 -Customs dated 29 June 2OI7, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. The corresponding changes in the Policy were brought
through Trade Notice No.11/2018 dated 30-06-2017. I find that it is pertinent
to note here that while in pre-GST regime blanket exemption was allowed in
respect of all Duties leviable when goods were being imported under Advance
Authorizations, contrary to that, in post-GST regime, for lmports under
Advance Authorization, the importers were required to pay such IGST at the
time of imports and then they could get the credit of the same.

However, subsequently, the Government decided to exempt imports under Advance
Authorizations from pal.rnent of IGST, by introduction of the Customs Notification
No.79 /2077 dated 13-10-2017. However, such exemption from the payment of IGST
was made conditional. The said Notification No.79/2O17 dated 13-10-2017, was
issued with the intent of incorporating certain changes/ amendment in the principal
Customs Notifications, which were issued for extending benefit of exemption to the
goods when imported under Advance Authorizations.

24.2.L D.G.F.T. Notifrcation No. 33/2O15-2O2O dated 13.10.2017 amended the
provisions of Para 4.14 of the Foreign Trade Policy 2Ol5-2O which read as under:

"4.14: Details of Duties exempted
Imports under Advance Authorisation a-re exempted from payment of Basic
Customs Duty, Additional Customs Duty, Education Cess, Anti-dumping
Duty, Countervailing Duty, Safeguard Duty, Transition Product Specific
Safeguard Duty, wherever applicable. Import against supplies covered
under paraeraph 7.02 (c). (d) arrd (e) of FTP will not be exempted from payment
of applicable Anti-dumping Duty, Countervailing Duty, Safeguard Duty arrd
Transition Product Specihc Safeguard Duty, if any. However, imports under
Advance Authorization for physical exports are a-1so exempt from whole of the
integrated tax and Compensation Cess leviable under sub-section (7) ald sub-
section (9) respectively, of section 3 of the Customs Tariff Act. 1975 (51 of
1975), as may be provided in the notification issued by Department of
Revenue, ald such imports shall be subiect to pre-import condition."

24.2.2 Notifrcation No.- 79l2OL7 - Customs, Dated: 13-1O-2OL7. The relevant
amendment made in Principal Notification No.18/2O1S-Customs dated
O1.O4.2O15 vide Notification No. 7912077 - Customs, Dated: 13-1O-2017 is as
under:

Pata 4.L4 is amended to read as under:
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s.
No.

Notification
number and.
d.ate

(1) (2)
1

2

-: Tablei

Amend,ments

In the said notification, in the opening paragraph,- (a) ,.
(b) in condition (uiii), after tle prouiso, the follou-'ing p

18/ 2015-
Customs, dated
the 1 st Apil,
2O 1 5 [uide
number G.S.R.
254 (E), dated
the 1 st April,
20 1sl

rou80
slnll be inserted, nomelg:-
"Prouided further that notutithstanding angthing contained

hereinaboie for the said authorisationi uhere the exemption
from integrated tax ond the goods and seruices tox
compensation cessleuiable thereon under sub-section (7) and
sub-section (9) oJ section 3 oJ the said. Custom.s Tariff
Act, has been avalled,, the export obllgation shall be
JulJtlled bg phgslcal exports onlgl';
(c) .. .

(c) after condition @), the folLouing conditions slnLl be
inserted, namelg :-
"(xii) that the exemption from integrated tax ond the goods

and seruices tax compensation cessleuiobLe thereon under
sub-section (7) and sub-sectbn (9) of section 3 of the said.
Customs Tarill Act shall be subject to pre-tmport
cond.itio

24.3 Further, I find that Notification No.01/2019-Cus. dated 10.01.2019
removed/omitted the 'Pre-Import condition' laid down vide Amendment Notification
No. 79/2017- Cus dated 73.70.2017 in the Principal Notilication No. 18/2015-Cus
dated 01.04.2015.

24.4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2018 (19) G.S.T.L. 637 (Mad.)on the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the
frnished goods to enable the physical export and actual user condition
possible and negate the revenue risk that is plausible by diverting the
imported goods in the local market".

24.5 I find that ?re-Import Condition' is unambiguous word / phrase. Further,I find
that the definition of pre-import directly flows from Para 4.03 of the Foreign Trade
Policy (201 5-2 O)[erstwhile Pa,ra 4.1.3 of the Policy (2009-14)] wherein it is said that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage. Thus, this Para
specifically demands for such physical incorporation of imported materials in the
export goods. And the same is only possible, when imports are made prior to export.
Therefore, such Authorizations principa,lly do have the pre-import condition in-
built,which is required to be fo11owed. In the instalt case, it is undisputed fact that
the Importer has not compiied with the Pre-Import Condition as laid down vide
Exemption Notification No. 18/2015 dated 01-04-2015, as amended by Notification
No. 79 / 20 17 -Cus, dated 73-10-2077.

24.6 Further, I frnd that this issueis no longer res-integra in as much as Hon'ble
Supreme Court in the case of Union of India Vs. Cosmo Films Ltd reported as
2023 l72l GSTL 147 (SCf has overn:led judgment of Hon'ble High Court of Gujarat
alld has held that pre-import condition, during Octobet,2Ol7 to January,2ol9, in
Advance Authorization Scheme was valid. Reievant Paras of the decision are as under:

69. The object behind imposing the'pre-import condition'i.s di.scerniblefrom
Paragraph 4.O3 of FTP and Annexure-4J of the HBP; that onLg feut articles u.tere
enumeroted Dlrcn the FTP ua-s published, is no ground for the exporters to
complain that other arti.cles could not be included for the purpose of 'pre-import
condition'; as held earlbr, that is tlrc import of Paragraph 4.O3(i). The numerous
schemes in tlrc FTP are to maintainan equilibium between exporters' claims, on
the one hand and on the other hand, to preserue the Reuenue's interests. Here,
u.that is inuolued b exemptbn and postponem.ent of exemptian of IGST, a neu
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7O. The High Court tuas persuaded to hotd that the subsequent notificotion of
10- 1-20 19 tuithdreu the 'pre-import condition' meont tlrat tlrc Union itself
recognized its unworkable and unfeasible nature, and consequentlg the
condition should not be insi.sted upon for the peiod it exi-sted, i.e., after 13-10-
2017. Thi.s Court is of the opinion that the reasoning is faultg. It i-s nou-t settled
that the FTPRA containsno power to frame retrospectiue regulations. Conshuing
the later notiftcation of 1O-1-2O19 as being effectiue from 13-10-2017 would be
giuing effect to it from a date prbr to the date of its exi.stence; in other words the
Court uould impart retrospectiuitg. In Director General of Foreign Trade &Ors. u
Kanak Exports &Ors. [2015 f]s/ SCR 287:2015 (326) E.L.T. 26 (S.C.)l thrs
Court held that :

"Section 5 of the Act does not giue any such pouer specificalLg to the Central
Gouernment to make rules retrospectiue. No doubt, thi-s Section confer powers
upon the Central Gouernment to 'amend' the polbg which has been framed
under the aforesaid prouisions. Howeuer, that by itself would notmean that such
a prouision empowers the Gouernment to d-o soretrospectiue. "

75, For the foregoing reasons, this courtholds that the Reuenue has to succeed.
The impugned judgment and orders of the Gujarat High Court are hereby set
aside. Houeuer, since the respondents Loere enjoying inteim orders, till the
impugned judgments were deliuered, the Reuenue is directed to permit them to
claim refund or input credit (uthbheuer applicable and/ or whereuer customs
dutg was paid). For doing so, the respondents shall approach the jurisdtctional
Commi-ssioner, and apply tuith documentary euidence within six weeks from the
date of thi.s judgment. The cLaim for refund/ credtt, shall be examined on thetr
meits, on a case-by-co.se basis. For the sake of conuentence, the reuenue shall
direct the appropiate procedure to be followed, conueniently, through a circular,
in this regard. "

24.7 Further I find that at Para 59 of the order of the Hon'ble Supreme Court dated
28-04-2023 in Civil Appeal No. 29O of 2023 in the matter of Union of India Vs Ms
Cosmo Films Ltd., it is held that -

'Therefore, arry category of supply, be it under letter of inva-lidation and/or to
EOU and/ or under International Competitive Bidding (ICB) and/ or to Mega
Power Projects, other than actual exports to other country and supply to SEZ,
cannot be considered as "physical exports". One of the objects behind the
impugned notifications was to ensure that the entire exports made under AAs
towards discharge of export orders were physical exports. In case the entire
exports were not physical exports, the AAs were automatically ineligible for
exemption. "

Therefore, the Apex court made it crystal clear that the condition of "Physical Export"
has to be complied with in respect of the entire Authorization and if the entire exports
made under the authorization is not physical export, irrespective of the extent of non-
complialce, the Authorization automatically becomes ineligible for exemption. This
observation of the Apex court is mutatis mutandis applicable in respect of the "Pre-
import" condition too. Therefore, even if in view of the Notice they had partially
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teuy altogether, u-those mechani.sm was being uorked out and euolued, for the

fvst time.Thepleaofimpossibilitytofulfil'pre-importconditions' under old AAs was
made, suggesting that tlle notiftcationsretrospectiuelA mandated
newconditians.The exporter respondents' argument that there is no rationale for
differential treatment of BCD and IGST under AA scheme b witltout meit. BCD
rls a customs leuA at the point of import. At that stage, there is no question of
credit. on the other hand, IGST is leuied ot multiple points (including ot the stage
of tmport) and tnput credit gets tnto the stream, till the point of end user. As a
result, there b justification for aseparate treatment of the tuo leuies. ICST is
leuied under the IGST Act, 2017 and is cotLected, for conuenience, at the custoflLs
point through the machinery under the Customs Act, 1962. The impugned
notifications, tlerefore, connot be faulted forarbitrainess or under cln ssiflcatbn.

77, To giue retrospectiue effect, to the nottftcation of 10- 1-2O ) 9through
interpretation, would be to achieue uthat i-s impennbsible in law. Therefore, the
tmpugned judgment cannot be sustained on thi-s score as welt.



24.A I frnd that based on the decision of Honble Supreme Court in aforesaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circr.rlar No. 16/2023-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-import condition incorporated in Foreign Trade Policy
andHandbook of Procedures 2OL5-2O - Availing exemption from IGST
and GST Compensation Cess - Implementation of Supreme Court
direction in Cosmo Films case

M.F. (D.R.) Circular No. 76/2O23-Cus., dated 7 -6-2023
F. No. 605/ 1 /2o2s-DBKI 569

Government of Inc ia
Ministry of Finance (Department of Revenue)

Central Board of Indirect Taxes & Customs, New De i

Subject:Implementation of Hon'ble Supreme Court direction in judgment
d,ated. 28-4-2023 in matter of Civil Appeal No. 29O of 2023 relating to
'pre-import condition' - Regarding.

Attention is invited to Hon'ble Supreme Court judgment dated 28-4-2023 in
matter of Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Fttms Ltd.)
l(2O23\ 5 Centa-x 286 (S C ) = 2023 (7 2\ G.S.T.L. 417 (S.C.)l relating to
mandatory fulfilment of a 'pre-import condition' incorporated in para 4.74 ol
mP 2015-20 uide tl:e Centra.l Government (DGFT) Notification No. 33l2OI5-
20, dated 73-70-2017, and reflected in the Notification No. 79/ 2017-Customs,
dated 13-10-2017, relating to Advance Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had
provided that imports under Advance Authorization for physical exports a-re

also exempt from whole of the integrated tax and compensation cess, as may
be provided in the notification issued by Department of Revenue, and such
imports shall be subject to pre-import condition.

3. Hon"ble Supreme Court has allowed the appeal of Revenue directed
against a judgment and order of Hon'b1e Gujarat High Court I2019 (368) E.L.T.
337 (Guj.)l which had set aside the said mandatory fu1fi1ment of pre-import
condition. As such, this implies that the relevant imports that do not meet the
said pre-import condition requirements are to pay IGST and Compensation
Cess to that extent.

4. While allowing the appeal of Revenue, the Hon'ble Supreme Court has
however directed the Revenue to permit claim of refund or input credit
(whichever applicable ald/or wherever customs duty was paid). For doing so,
the respondents shall approach the jurisdictional Commissioner, and apply
with documentary evidence within six weeks from the date of the judgrnent.
The claim for refund/credit, sha-ll be examined on their merits, on a case-by-
case basis. For the sa-ke of convenience, the revenue shall direct the
appropriate procedure to be followed, conveniently, through a circular in this
regard.

5.1 The matter has been examined in the Board for purpose of carrying
forward the Hon'ble Supreme Court's directions. It is noted that -

(a)ICES does not have a functionality for payment of customs duties on a
bill of entry (BE) (unless it has been provisionally assessed) after giving the
Out-of-Charge (OOC) to the goods. In this situation, duties can be paid
only through a TR-6 cha.llan.
(b)Under GST law, the BE for the assessment of integrated tax/
compensation cess on imports is one of the documents based on which the
input tax credit may be availed by a registered Pcrson. A TR-6 challan is
not a prescribed document for the purpose.
(c)The nature of facility in Circular No. i 1/2015-Cus. (for suo motu
paJrment of customs duty in case of bona flde default in export obligation)
[2015 (318) E.L.T. (T11)] is not adequate to ensure a convenient transfer of
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complied with such condition in respect of a particular Authorization, non-compliance
in respect of the other part makes it ineligible for the exemption in entirety.



.r- relevarrt details between Customs arrd GSTN so that ITC may be taken by
the importer.
(d)The Section 143AA of the Customs Act, 1962 provides that the Board
may, for the purposes of facilitatjon of trade, take such measures for a
class of importers-exporters or categories of goods in order to, inter alia,
maintain transparency in the import documentation.

5.2Keeping above aspects in view, noting that the order of the Hon'ble Court
shall have bearing on importers otbers tl]qllltC lecpa and for purpose
of carrying forward the Honble Court's directions, the following procedure calr
be adopted at the port of import (POI) :-

(a)for the relevant imports that could not meet the said pre-import
condition and are hence required to pay IGST and Compensation Cess
to that extent, the lmporter (not limited to the respondents) may
approach the conccrned assessment group at the POI with relevant
details for purposea of payment of the tax and cess along with
applicable interest.
(b)the assessment group at POI shal1 cancel the OOC and indicate the
reason in remarks. The BE shall be assessed aga.in so as to charge the tax
and cess, in accordance with the above judgrnent.
(c)the palnnent of tax and cess, along with applicable interest, sha-ll be
made against the electronic cha-llan generated in the Customs EDI System.
(d)on completion of above pa).ment, the port of import shall make a
notiona-1 OOC for the BE on the Customs EDI System [so as to enable
transmission to GSTN portal of, inter alia, the IGST and Compensation
Cess amounts with their date of payment (relevart date) for eligibility as
per GST provisionsl.
(e)the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE shall be
enabled to be available subject to the eligibility and conditions for taking input
tax credit under Section 16, Section 17 ald Section 18 of the CGST Act, 2017
and rules made thereunder.

6.2 Further, in case such input tax credit is utilized for payment of IGST on
outward zero-raled supplies, then the benefit of refund of such IGST paid may
be available to the said registered person as per the relevant provisions of the
CGST Act, 2Ol7 and the rules made thereunder, subject to the conditions and
restrictions provided therein.

7 . The Chief Commissioners are expected to proactively guide the
Commissioners and officers for ironing out arty local level issues in
implementing the broad procedure described in paras 5 and 6 above arrd
ensuring appropriate convenience to the trade including in carrying out
consequential actions. For this, suitable Public Notice and Stalding Order
should be issued. If any diificulties are faced that require attention of the
Board, those can be brought to the notice.

24,9 Further, I frnd thatDGFT have issued Trade Notice No. 7 /2023-24 dated
08.06.2023, saying that "all the imports made under Advance Authorization Scheme
on or after 13.70.2077 and upto and including 09.01.2019 which could not meet the
pre-import condition may be regularized by making payrnents as prescribed in the
Customs Circular".

24,1oThus, from the findings and discussion in Para 24 to 24.9 above, I find that
there is no dispute that the said importer has failed to comply withthe
mandatory conditions of 'Pre-Import' while clalming the benelit of Exemption
from IGST and Compensation Ceas under Exemption Notifrcatlon No. 18/2015
dated O1-O4-2O15, as amended by Notification No. 79 | 2Ol7-Cus, dated 13-10-
2O17 during the period from Octoberl3, 2OL7 to January 9,2OL9, in Advance
Authorization Scheme.Therefore, I find that the importer was not eligible to aval1
exemption under Notification No. l8/2075 dated O1-04-2015, as amended by
Notification No. 79 12077-Cus, dated 13-10-2017 on inputs imported under Advance
Authorizations without fulfilment of mandatory'Pre-lmport Condition'.

24.LL
Films

I frnd that the Hon'ble Supreme Court in the case of Union of India Vs. Cosmo
Ltd reported as 2023 (72) GSTL 147 (SC) have discussed exhaustively the
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provisions of the Customs Act as well as the provisions of the PTP and it has been held
that pre import conditions is required to be complied with.

24.12 In view of above discussion, I hold that in the absence of fulfilment of the
maldatory pre-import condition', the Noticee was not eligible to claim exemption of
Integrated Goods and Services Tax ("[GST") and GST compensation cess on input
imported into India for the production of goods to be exported from lndia, on the
strength of an advance authorization. Accordingly, I hold that the Noticee is liabte to
pay the duty as demanded in the SCN.

25. Whether the Duty of Customs amounting to Rs. 5,39,34,351/-(Rupees
Five Crore, Thirty Nine Lakh, Thirty Four Thousand, Three Hundred and Fifty
One only) as detailed in Annexure-I, IIA & IIB (consolidated in Annexure-Il) attached
to the Show Cause Noticeis requited to be demanded and recovered from them
(invoking extended period) under Section 28(4) of the Customs Act, 1962 and
whether Bonds executed by the Importer at the time of import should be
enforced in terms of Section 1a313) of the Customs Act, 1962, for recovery of
the Customs Duty alongwith interest?

25.L I find that it would be worth to reiterate that the Hon'ble Supreme Court in
case of Union of India Vs. Cosmo Films Ltd has overrrled judgment of Hon'ble Gujarat
High Court and has held that pre-import conditions, during OctoberT3, 2077 to
January 9,2019, in Advance Authorization Scheme was valid. Thus, I hnd that ttre
Hon'ble Supreme Court has settled that IGST a-nd Compensation Cess involved in the
Bills of Entry fi1ed during Octoberl3, 2Ol7 to Jarruar5z 9,2019 is required to be paid on
failure to compliance of 'Pre-Import Condition as stipulated under Exemption
Notification No. 18/2015 dated 01-04-2015, as amended by Notification No. 79l2Ol7 -
Cus, dated l3-lO-2O77. I find that it is undisputed fact that said Importer has failed
to fulfill and comply with 'Pre-Import condition' incorporated in the Foreign Trade
Policy of 2075-2020 and Haadbook of Procedures 2075-2020 by DGFT Notification No.
33/2O15-2O and Customs Notification No.18/2015 dated 01-04-2015, as amended by
Notification No. 79 / 20 77 -Cus, dated l3-).O-2O 77 .

25.2 It is well settled principle of law that exemption notifi.cation has to be
interpreted strictly. There are plethora ofjudgments pronounced by the different fora
of courts in this regard. I rely upon the following judgments:

(i) Mars Plastic & Polymers Pvt. Ltd. V/s. Commr. of Customs Chennai
reported at 2OO3 (156) E.L.T. 941 (Tri. - Mumbai), duly affirmed by the
Apex court as reported at 2OO3 11581 E.L.T. A275 (S.C.)) held that:

"4. We Jind. this argument strange. It is settled. law that the benefit
of e stablishinq the eliqibilita to an exemDtion is upon the rerson
uho sets it up. This t.l'o.s the lanl uhen the good,s u.tere imported. It
ua.s therefore reasonable to expect oJ the importer that it
substdntiated the clain Jor exemption. It is not reauired that he be
inuited to d.o so. At no such stage thereJore ho,s the claim for the
exemption been substantiated in satisfactorg eoid.ence. The
certificates of the sellers are totd.llg unacceptable"

(ii) Bharat Earth Movera Ltd. V/s Collr. Of C. Ex. Bangalore reported
at2OO1 (1361 E.L,T. 225 lTri. - Bang.) wherein it was held :

condition has to be fulJilled in toto and. not partiallg.
It is the axiomotic pinciple of law that the exemption can be auailed
onLu if the conditions specifted in a particuLar notfn are fulfilled in
whole and euen if it b established that theg haue not partiallg fulfilled
the sam-e, the exemption cannot be auailed.
There is ,to room for flexibilitg ln this 

"egdrd 
as Per the uordings

emploged in the notiJieation,"

(iiil The Hon'ble Supreme Court of India in the case of STAR INDUSTRIES
Versus COMMISSIONER OF CUSTOMS (IMPORTS), RAIGAD reported at
2015 3241E.L.T. 656 (S.C.), held that:

*31, .... ..,... ft is rightlg drgued. bg the learned. senior counsel for
the Reuenue that exemption notlficatioras are to be construed'
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strictlg and euerr. lf there is some doubt, beaefit thereoJ sho,ll not
enute to the assessee but tttould be glaen to the Reuenue, This
principle of stict construction of exemptton notification i.s now deeplg
ingroined in uoious judgments of thb Court taktng thb uieut consistentLg.

(iv) COMMISSIONER OF CUS. (IMPORT), MUMBAI Versus DILIP KUMAR &
COMPANY, reported at 2018 (361) E.L.T. 577 (S.C.), the larger bench of
the Hon'bie Supreme Court of India held that:

"4 7. After thoroughly examining the uariaus precedents some of u.thtch
were cited before us and after giuing our a n-rious consideration, ue would
be more than justifted to conclude and aLso compelLed to hold that euery
taxing statute including, charging, computotion and exemption clause (at
the tltreslold stage) should be interpreted strictly. Further, in case of
ambtguitg in a charging proui.sions, the beneftt must necessoily go tn
fauour of subject/ assessee, but the same is not true for an exemption
notifrcation wheretn the benefit of ambiguttg must bestrtctly interpreted
la Jauour oJ the Reuerlue/State.

43. It is ontg the letter of the law and not tlrc spiit of the law
to guide the interpreter to decide the liabtlttg to tax ignoing ang amount of
hardship and eschetuing equitg in toxotion. Thus, we may emphaticallg
reiterate that tf tn the euent of ambrguity in a to-xatton liability statute, the
benefit should go to the subject/ assessee. But, ln a sltuatlon uhere the
tax exemption has to be interpreted, the beneJlt oJ d.oubt should go
in fantour oJ the revenue, the aforesaid conclusions are expounded only
as a prelude to better understand jurtsprudential basb for our conclusion.
We may now consider the deci.sions which support our uiew.

44, In Hansraj Gordhandas case (supra)- [AIR 1970 SC 755 = (1969) 2
SCR 253 = 1978 12) D.L.T. J350 (S.C.)], the Constitutional Bench
unanimously pointed out that on exemption from toxation is to be allouted
based tuholly by the language of the notification and exemption connot be
gathered bg necessary implication or by construction of uords; in other
u..rcrds, one hqs to look to the longuoge alone qnd the object and
purpose for grantlng exernption is irreleuant and. lmmateriaL

45. In ParLe Exports case (supra[ a Bench of twoJudges of this Court
pointed out the strict interpretation to be followed in

interpretation of a nottftcation for exemption.

48, Exemptions from taxation haue tendency to increase the
burden on the other unexempted class of toxpagers. A person claimlng
exemptlon, therefore, has to establish that hls case squarelg falls
within the exemption notlJicatlon, qnd uhlle doing so, cL

noti/icdtion should be constrted. against the subject in case of
ambiguitg.

52. To sum up, u)e ansu)er the reference holding as under -

(1)Exemption notiftcatton should, be interpreted. strlctlg; the burd.en of
prouing appltcabllltg utould. be on the assessee to show that his
case comes withln the pd.ro.meters oJ the exemption clause or
exemption no tifi c atlon.
(2)When there is ambiguity in exemptton notificotion uhich i.s subject to
strict interpretatton, the beneJit of such ambigultg co,nnot be claimed by
the subject/assessee and it must be lnterpreted. in fauour oJ the
reuenue.
(3)The ratio tn Sun Export case (supra) i.s, not correct and alL the decisions
which took simtlar uieu.t as in Sun Export case (supra) stands ouerntled."

25.3 Further, I find that Importer is well aware of the rules and regulation of
Customs as well as Exim Policy as they are regularly importing the goods under
Advance Authorisation and they were ful1y aware that the goods being cleared from
Customs was not fulfilling pre import condition as they have already filed the Shipping
Bill to this effect and goods have already been exported. Thus, it proves beyond doubt
that goods imported under subject Bi11s of Entry were never used in the goods already
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exported. Thus, I find that the Importer with clear intent to evade the payment of IGST
arrd Compensation Cess, have suppressed the facts of export without compliarce of
Pre- Import condition from the Department while filing Bills of Entry under Advarce
Authorisation. Further I find that by availing exemption wrongly by not completely
disclosing the facts and misguiding the Department, is sufficient ground to invoke
extended period, as held by the CESTAT, Bangalore Bench in the case of Bharat Earth
Movers Ltd. Versus Collector of C. Ex., Banga.lore, reported at 2001 ,136]r E.L.T. 225
(Tri. - Bang.).

"Exemption uronglg auailed bg not completelg disclosing the facts dnd.
misguid.ing the Depa.rtment - Extended. period, inuokable"

I further rely upon the judgment of the Hon'ble Patna High Court in the case of Tata
Iron and Steel Co. Ltd. Versus Union of India and Others, 1988 (33) E.L.T. 297 (Pat.),
wherein the Honble Court held that:

It is not necessanJ to obserue t there uos fraud or collusion on
the Dart of the comoanu - but it LS obuious that there u)as as least mis-statement
and u-.tilful suqpression of facts. The petitioner u-)as not entitted to the beneftt of
the exemption notification. It is not open to the petitioner to take up the position
that it could not haue conceded uhat it u-tas contesting,............ nomelg, that a
crane had been monufoctured. The focts are so obuinus that the petitioner u.las
r to tt t d the .S ES u.tork on
self-assessment scheme I haue not the least doubt that the fiue-gear nlle must
rute thb case. The steps, therefore, for reali-sation of the dutg are obuiously tuithin
time. The stand of the petitioner in regard to the bar of limttatinn must be
squarelg rejected. "

In view of above, I find that Importer is well aware of the rules and regulation of
Customs as well as Exim Policy as they are regularly importing the goods under
Advalce Authorisation and they were ful1y aware that the goods being cleared from
Customs was not fu1fi1ling pre import condition as they have already hled the Shipping
Bill to this effect ald goods have already been exported. Thus, it proves beyond doubt
that goods imported under subject Bills of Entry were never used in the goods already
exported. Thus, I find that the Importer with clear intent to evade the payment of IGST
ald Compensation Cess, have suppressed the facts of export without compliance of
Pre- Import condition from the Department while filing Bills of Entry under Advance
Authorisation.Therefore, extended period is rightly invoked ald therefore differential
Customs Duty amounting to Rs. 5,39,34,351/-is required to be recovered under
SecLion 28 $l of the Customs Act, 7962 along with applicable interest under Section
28AA of the Customs Acl,),962.

25.4 Further, without prejudice to the demend under Section 28 (4) of the
Customs Act,L962, I find that in the present case, the importer has also hled Bond
under Secti.on 143 of the Customs Act, for the clearance of imported goods under
Advance Authorkation availing the benefit of exemption under Customs Notification
No.18/2015 dated 01-04-2015, as amended by Notification No.79/2O17-Cus, dated
13-10-2017. Sub Section (1) of Section 143 explicitly says that "Where this Act or ang
other laut requires angthirLg to be done before a person can import or export anA goods
or cleor anA goods from the control of officers of customs and the lAssistant
Commissioner of Cu.stoils or Deputy Commbsioner of Customsl i.s satisfied that hauing
regard to the ctrcumstances of the case, such thing connot be done before such import,
export or clearance uithout detriment to that person, the [Assi-stant Commissioner of
Customs or DeputA Commissianer of Customsl maA, nohDithstanding angthing contoined
in thb Act or such other laut, grant leaue for such import, export or clearance on the
person executing a bond in such onloun| utith such surery or secuitA and subject to

such conditions as the lAssistant Commissioner of Custotts or Deputa Commisstoner of
Customsl approues, for the doing of that thing uithin such time after the import, export
or clearance as maA be specified in the bond". On perusal of larrguage of the Bonds
filed by the Importer, I find that conditions are explicitly mentioned rn Bond. The
wording and condition of Bond inter alia is reproduced below:

"WHEREAS u.te, the obligor (s) haue imported the goods Li-sted in annexure- l
auailing cusfor??s dutg exemption in tenns of the notification of the Gouernment
of India in Ministry of Finance (department of reuenue) No.O18/2015 dated
01.04.2015 (hereinafter refened to as the said Notification) against the Aduance
License No. (hereinafter as the license) for the import of the goods mentioned
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there in on the term,s and conditions specifred in the said notiftcation and
litense.

NOw THE CONDITIONS OF THE ABOW BOND ARD THAT: -
1. I1Ane, the obllgorls) fuffl] all the condltlons oJ the sald. notltTcatlon
and shrrll obseflte dnd complg uith its tenns and condltlon.
2.We the obligor shall obsente oll the tenns and conditions sPeciJied ln
the license.
3....
4...
S.We, the obltgor, sh,all complg with the condttlons stipulated in the
said. Import & Export Pollcg as amended from tlme to time,
6. ...

It i-s lerebg declared bg us, the obligor(s) and the Gouemment as follouts: -

1 . Tlrc aboue uritten Bond is giuen for the performance of an act in uhich the
publb are interest.

2. The Gooentment through the commissloner oJ customs or ang other
olJicer of the Customs recoeer the some due Jron the Obllgor(s) ln the
manner lald. sub-sectlon (7) oJ the sectlon 742 oJ the customs act,7962."

25.5 I frnd that the said importer is obliged to fol1ow the conditions of the Bond.
Therefore, I find that by filing the Bond under Section 143, said Importer is obliged to
pay the consequent duty liabilities on non-compliance/failure to fulfill t}te conditions
of the Notrfication. Therefore, I find that without prejudice to the extended time limit
enrrsaged under Section 28 (4) of the Customs Act, 1,962, said Importer is 1iab1e to pay
differentia-l duty alongwith interest without any time limit. Therefore, I {ind that
without prejudice to the Provisions of Section 28 (fl of the Customs Act,1962, the
Bond is required to be enforced under Section 143 (3) of the Customs Act, 1962 for the
recovery of differential Customs Duty Rs. 5,39,34,351/-alongwith interest.

25,6 The importer has contended that imposition of interest on the proposed
demard is wholly without jurisdiction and illegal as IGST on imports is leviable under
Section 3(7) of the Customs Tariff Act and there is no statutory provision providing for
lery of interest in case of delayed paJrment of duty under the Customs Tariff Act and
therefore interest as proposed is not leviable. In this regard, I find that based on the
discussions in the foregoing paras, I have a-lready held that the demand in the present
case is recoverable from them under the provisions of Section 28(41 of the Customs
Act, 7962. Section 28AA ibid provides that when a person is liable to pay Duty in
accordalce with the provisions of Section 28 ibid, in addition to such Duty, such
person is a.lso 1iable to pay interest at applicable rate as well. Thus, the said Section
provides for payment of interest automatically along with the Duty
confirmed/ determined under Section 28 ibid.

25.7 Further, Section 28AA ibid provides tJ:at when a person is liable to pay Duty
in accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus, the said Section
provides for paJrment of interest automatica.lly along with the Duty
confirmed/determined under Section 28 ibid. I have already held that Customs Duty
amounting to Rs. 5,39,34,351/- is liab1e to be recovered under Section 28(4) of the
Customs Act, 7962. Therefore, I find that differential Customs Duty of Rs.
5,39,34,351/- is required to be demalded ald recovered as determined under Section
28 (8) of the Customs Act, 1962 alongwith Interest under Section 28AA of the Customs
Act, 1962.

25.a I find that it is not in dispute that the importer had imported the goods
clarming the benefit of Notification No.18/2015 dated 01.04.2015 under Advance
Authorization. Condition (iv) of the Notification No.18/2015 dated 01.04.2015 says
lhal "(iu) that in respect of imports made before the discharge of export obligation in fulL,
the importer at the time of clearance of the imported mateiab executes a bond uith
such suretA or secuitg and in suclt fonn and for such sum as maa be specified by the
Deputg Commissibner of Customs or Assrbtant Commissioner of Customs, as the case
mag be, binding himself to paA on demand an amount equal to the duQ teuiable, but for
the exemption contained herein, on the imported matenab in respect of which the

Page 53 of 52



condittons specifted in this notification are not complied tuith, together with interest at
the rate of fifteen per cent per annum from the date of clearance oJ the said mateiaLs;".

25.9 The importer has also placed reliance on the judgement of Hon. Bombay High
Court in the case of Mahindra ald Mahindra Ltd. vs. The Union of India and Ors. WP
No. 1848 of 2OO9 decided on 75.9.2022. Theycontested that Duty and interest is not
liable to be paid and relied on the decision of Hon'ble Mumbai High Court in case of
Mahindra & Mahindra v. Union of India, 2022 (lol TMI 212 wherein penalty and
interest demanded was set aside in tJle absence of provision under Section 3 for
Additional Duty of Customs, Section 3A for Special Additional Duty under the
Customs Tariff Act, 7975 or Section 90 of the Finance Act, 2000 that created a charge
in nature of pena1ty or interest. T?rey have further stated that this judgement has been
aJlirmed by Hon. Supreme Court and the Special Leave Petition filed by the Union of
India has been dismissed by order dated 28.7.2023 passed in Special Leave Petition
(C) No. 16214 of2023.I frnd that this contention is not acceptable as the said decrsion
is with regard to pre-GST era. Period covered in the said decision was November'2004
to January' 2OO7 and period covered in present case is 13.10.2077 to 09.01.2019.
Said decision of Mahindra & Mahindra Ltd reported in [2023) 3 CENTAX 261 (Bom.)
relied on by the importer is distinguishable on following grounds.

In the instalt case, IGST has been demalded under Section 28 of the
Customs Act, 1962 as well as by enforcement of Bond under Section 143 of
the Customs Act, 7962. In this case, the importer has executed Bond before
the proper officer binding himself to pay duty alongwith interest in case the
importer fails to comply with the condition of Bond. As the importer failed to
fu1{il the condition of the bond i.e failed to comply with mandatory 'pre-import'
condition specified under the Notification, therefore, the importer is liable to
pay duty alongwith interest in terms of the conditions of the Bond as specified
under Section 143 of the Customs Act,7962.

In the cese of Mahindra & Mahindra Ltd, no such Bond was executed
before the proper officer.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was
cha-rging Section for interest and penalty. According to the Department, the
charging Section for imposition of CVD, SAD & Surcharge was Section 12 of
the Customs Act, 1962. Hon'ble Court held that charging section for
imposition of CVD, SAD & Surcharge was Section 3(1) of Customs Tariff Act,
1975, Section 3(A) of Customs Tariff Act, 1975 and Section 19 (1) of the
Finance Act, 2000 respectively which did not have provisions for imposition of
penalty and interest.

In the instant case, the demand of IGST has been made in terms of
provision of IGST Act, 2Ol7 and the charging Section for IGST on import
is Section 5(1) of the IGST Act, 2O17, Relevant Para of Section 5(1) of the
IGST Act, 2Ol7 is re produced as under:

*SECTION 5. Lerry and collection.
(1)
Provided that the integrated tax on goods [other than the goods as mag be
notified bg the Gouernment on the recommendations of the Councill rmported
into India shall be levied and collected in accordance with the provisions of
section 3 of the Customs Tariff Act, 1975 (51 of 1975) on the value as
determined under the said Act at the point when duties of customs are levied
on the sajd goods under section 12 ofthe Customs Act, 1'962 (52 of 1962)."

. Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that
"IGST is leuied und.er the IGST Act. 2077 and is collected. for
conuenlence, at customs Doint throuEh the machine ry under the
Customs Act, 1962."

25.10 I also find that Hon'ble Supreme Court on 71-3-2016 dismissed Civil Appeal
filed by Atul Kaushik (Oracle India Ltd) reported in Oracle Indio Put. Ltd. v .

Commissioner - 2016 (339) E.L.T. A136 /S. C.// against the CESTAT Final Order Nos.
A/52353-52355/201S-CU(DB) dated 29-7-2015 as reported in 2015 (330) E.L.T. 412
(Tri.-Del.) (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere with the impugned order passed by Customs, Excise & Service Tax Appellate
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Tribuna-l,,. Retevant Para of rhe decision of Final order Nos. A/ 52353-5235 512015-
cu(DB) dated 29-7-2Or5 of CESTAT reported in 2015 (330) E.L.T. 417 (Tri.-Del.f (Atul
Kaushik v. Commissioner) is re-produced as under:

"16. The appeltants haue abo contended that penaltA, interest and
confiscation cannot be inuoked in respect of euasion of counteruailing duty
(leuied under Sectbn 3 of the Customs Taiff Act, 1975) on the ground tlnt the
prouisions relating to these aspects haue not been borrowed into Sectinn 3 of the
Customs Taiff Act, 1975. In support of the pinciple that the penaltA cannot be
leuied in the absence of penaltg prouision hauing been bonowed in a particular
enactmen[ the appellants cited the judgments in the cose ofKhemka& Co.
(supra) and Pioneer Silk Mill.s Put. Ltd. (supra). We are in agreement with thb
proposition and therefore we refrain from discussing the said judgments. The
appellants aLso cited the judgment in the case of Supreme Woollen Mtlls Ltd.
(supra), Sitkone International (supra) ond seueraL others to aduance the
proposition thot penaltA prouisions of Customs Act were not applicable to the
cases of non-paAntent of anti-dumping dutg and that the same pinciple is
applbable utth regard tn leuiability of interest [India Carbon Ltd. (supra) and
V.V.S. Sugar (supra)1. We haue perused these judgments. Many of them dealt
with Anti-dumping duty/ SpeciaL Additional Duty (SAD) leutable under uarious
sections (but not Section 3) of Customs Tonff Act, 1975 and in tlose sections of
the Customs Tanff Act, 1975 or in the said Act itseLf, during the reLeuant peiod,
there was no proui.sion to apply to the Anti-dumping dutg/ SAD the proubions of
Cusloms Act, 1962 and the rules and regulations made thereunder including
those reLating to interest" penaltA, confiscation. In the case of Honeer Silk Milb
(supra), the dutA inuolued was tlrc one leuied under the Additional Duties of
Exci.se (Goods of Special Importance) Act, 1957 and its Section 3(3) onlg
borroued the prouisions relnting to leuy and collection from the Central Excbe
Act, 1944 and in view of that it utas held that the prouisions relating to
conftscation ond penattg could not be applied uith regard to the duties collected
under the said Act of 1957. None of these judgments octually deal with the CVD
leuied under Section 3 of the Custom.s Taiff Act, 1975. The impugned
counteruatling dutg u.tas leuied under Section 3 of Custottls Taiff Ac| 1975.
Sub-section (8) of Section 3 of the said Act euen duing the releuant peiod
stipulated as under : -

"5. 3(8) The prouisbns of the Customs Act, 1962 and the rules and regulations
mode thereunder, including those relating to drawbacks, refunds and exemption
from duhes shall, so for as may be, applg to the duty chargeable under this
sectinn as they applg in relntion to the duties leuiable under that Act. "

It is euident from Section 3(8) of the Custonls Taiff Act, 1975 quoted aboue that
all the prouisions of Custom.s Act, 1962 and the rules and requlations made
thereunder haue been clearhl borrouted into the said Section 3 to applu to the
impllqned CVD and so it is obuious that prouisinns relattnq to fine, penaltu and
interest contained in Custom-s Act. 1962 are expresslt-t made applicable u-tith
reoard to the imDUAned counteruail Lno dutu. We must, howeuer, fairlu mention

qround that penel prouisiO4S pf Custorts Ac| 1962 had not been borrowed in
the respectize sectians of Customs Taiff Act, 1975 under which these duties
u-tere leuied, but this deci-sion of CESTAT reqardinq CVD suffered from a fatal
tnterna\ contraction inasfn:UteLptS QESTAT itself in para 14 of the said iudqment
hctd expresslu taken note of the fact tha t uide Section 318) of the Customs Tqiff
Act, 1975, the proui.sitns of Customs Act, 1962 and the rules and requlations
made thereunder hod been made app\icable to CVD charqed lunder Section 3 of
Customs Taiff Act. 1975). In the liaht of thb analusis, we hold that thb

llant is teqaLlu not sustainable. "

Thus, the said order of Tribunal has been affirmed by the Hon'ble Supreme Court
whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing Diary No.
78824 /2023 has been dismissed by Hon'ble Supreme Court holding that "No merit
found in the Special Leave Petition". Whereas, the Hon'ble Supreme Court has
dismissed the Civil Appeal frled by Oracle India Pvt. Ltd (Atul Kaushik) against the
CESTAT Final Order Nos. A/52353-52355/201S-CU(DB) dated 29-7-2075.

contention o the ADDEf

that in case of Tonent Phanna Ltd. u. CCE. Surat, CESTAT set o-side penaltu for
euasion of Anti-dumping dutu. CVD and SAD lparo 16 of the iudqment) on the
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ln the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the Cochin
Port Trust and Another 1978 AIR 1283, the Hon'ble Three Judges Bench held as
under:

"The effect of non-speaking order of dismbsal uithout angthitlg more indbating
the grounds or reasons o/ its dismissat must by necessary implication be taken
to haue decided that it uas not a fit case where speciaL lea De should be granted.
It mag be due to seueral reasons. It mag be one or more. It maA also be that the
meits of the auard u)ere taken into consi.d.eration and this Court felt that it did
not require ang interference. But since the order b not a speaking order it i.s

diffbult to accept the argum.ent that it must be deemed to haue necessaily
decided implicitlg all the questions in relatbn to the ments of tle auard."

The di.smissal of special leaue petition bg the Supreme Court bg a non-speaking
order of dismissal uhere no reasons were giuen does not constitute res judicata.
All that con be said to ltaue been deci.ded bg tlte Court i,s thot it uas not a fit
case u-there special leaue should be granted."

Therefore, I find that the differential Customs Duty amounting to Rs. 5,39,34,35l/-is
required to be recovered under Section 28 (4) of the Customs Act, 7962 and I a-1so Iind
that the Section 28AA ibid provides for pa5rment of interest automatica.lly along with
the Duty confirmed/ determined under Section 28 ibid.

26. Whether the subject goods having assessable value of Rs. 27,74,A6,7|L1-
(Rupees Twenty Seven Crore, Seventy Four Lakh, Eighty Six Thousand, Seven
Hundred and Eleven only) imported through ICD Tumb as detailed in the Show
Cause Notice, are liable for confiscation under Section 111(o| of the Customs
Act, L962?

26.1 Show Cause Notice proposes confiscation of the impugned imported goods

under Section 111(o) of the Customs Act, 1962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other 1aw for the time being in force, in respect of which the condition is not
observed unless the non-observance of the condition was sanctioned by the proper
offlcer, would come under the purview of Section 1 1 1(o) of Customs Act, 1962. As
discussed above and rel3ring on the decision of Hon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during October,2077 to
Ja-nuary,2019, in Advalce Authorization Scheme was va.lid, I find that the Importer
has failed to comply with the pre-import conditions as stipulated under Notification
No. 18/2015 dated 01-04-2015, as amended by Notification No.79l2Ol7-Cus, dated
13-70-2077 and tlierefore, imported goods under Advance Authonzation claiming the
benefit of exemption Notification No. 18/2015 dated 01-04-2015, as amended by
Notilication No. 7912O17-Cus, dated 73-70-2077 are liable for confiscation under
Section 1 1 1(o) of the Customs Act,7962.

26,2 As the impugred goods are found liable to confiscation under Section 111 (o) of
the Customs Acl, 7962, I find it necessary to consider as to whether redemption fine
under Section 125(1) of Customs Act, 1962 can be imposed in lieu of confrscation in
respect of the imported goods, which are not physically available for confiscation.
Section 125 (1) of the Customs Act, 7962 reads as under: -

"125 Option to pay fine in lieu of confiscation -
(1) Wheneuer confbcation of ang goods is authorised bg thi.s Act, the officer
adjudging it mag, in the case of ang goods, the importation or exportation
uthereof b prohibited under this Act or under anA other talD for the time being in
force, and shall, in the case of anA other goods, giue to the ouner of the goods

[or, uhere sucLt oruner is not knoun, the person from u.those possesslon or
custodg such goods haue been seiz,ed,l an oPtion to pay in lieu of confi'scation
sucfl flne a.s tlle sai.d- officer thinks fit. . . "

26.3 I find that the importer has wrongly availed the benefit olNotification
No.18/2015 dated 01-04-2015, as amended by Notification No.79/2017-Cus, dated
l3-7O-2O77 and further imported goods have been cleared after the execution of Bond
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"It i-s contended bg the learned Counsel for the appeltant that redemption fine
could not be imposed because the goods were no longer in the custodg of the
respondent-authoitg. It is an odmitted fact that the goods u.tere releosed to the
appellont on on applicotion made bg tt and on the appeLlant executing a bond.
Under these circum.stances if subsequentlg it i-s found that the import tuas not
ualid or that there uos anA other irregulaitg ulhich ulould entitle the customs
authoittes to confiscate the said goods, then the mere fact that the goods uere
released on the bond being executed, would not take auoA the potuer of the
customs authoities to leuy redemption fine".

26.4 I further {ind that even in the case where goods are not physically available
for confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Visteon Automotive Systems India Ltd. reported at 2OL8 (OO9) GSTL
O1a2 (Mad) wherein the Hon'ble High Court of Madras has observed as under:

The penalty directed against the importer under Section 112 and the fine
pagable under Section 125 operate in ttuo different fields. The fine under
Section 125 is in lieu of confiscation of the goods. The payment of fine
fottotued up by pagment of dutg and other charges leuioble, as per sub-
section (2) of Section 12 5, fetches relief for the goods from getting confiscated.
By subjecting the goods to paAment of duty ond other charges, the improper
and irregular importotion is sought to be regularised, tuhereas, by subjecting
the goods to paAment of fine under sub-section (1) of Section 125, the goods
are soued from getting confi.scated. Hence, the auailobi\itu of the qoods is not

from thlz authorisation of confbcation of qoods prouided for under Section I11
9f tfue Act. When once power of authorisotion for confiscation of qoods qets
traced to the said Section 111 o the Act. u)e are of the opinion that thef
ohusical au ailabilitu faoods is not so much releuant, The redemption fine iso
in fact to auoid such consequences Jlouing from Section 111 only. Hence, the
paAment of redemption fine saues the goods from getting confiscated. Hence.
their phusical ouailabilttu does not haue anu siqnificance for imposition of
redemotion fine under Section 125 of the Act. We accordingLg ansLUer
question No. (iii).

26.5 I also find that Hon'ble High Court of Gujarat by relying on this judgment,
in the case of Synergy Fertichem Ltd. Vs. Union of India, reported irl 2O2O (33)
G.S.T.L. 513 (cuj.), has held inter alia as under:

aa

774. ,,,.,, In the aforesaid context, we maA rekr to and rely upon a decision of
the Madras High Court in the case of M/s. Visteon Automotiue Sgstems u. The
Customs, Exci.se & Seruice Tax Appetlate Tibunal, C.M.A. No. 2857 of 2O11,
decided on llth August, 2017 !2QJ_8_19)_G.S.TL._!!2 (Mad.)1, ulrcrein the

follotuing has been obserued in Para-23;

"23. The penaltg directed against tlrc importer under Section I12 and the

fine pagoble under Section 125 operate in two different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The payment of fine
follou,ted up bg pagment of duty and otlrcr charges leuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting
confiscated. By subjecting the goods to paAment of dutg and other chorges,
the improper and inegular importation is sought to be regularised, whereas,
by subjecting the goods to paAment of fine under sub-sectton (1) of Section
125, the goods ore saued from getting confiscated. Hence, the auailabilitg of
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the goods is not necessary for imposing the redemption fine. The opening
utords of Section 125, "Wheneuer confrscation of any goods is authorised bg
this Act.... ", bings out the point clearly. The power to impose redemption

fine sprtngs from the authori-satinn of confiscation of goods prouided for
under Section 1 1 I of the Act. When once pouer of authortsatinn for
confi-scation of goods gets traced to the said Section I I I of the Act, ue are
of the opinion that tlrc phgsbal auailabilitg of good.s rc not so much releuont.
The redemption fine is in foct to auoi.d, such consequences flowing from
Section 111 onlA. Hence, the pagment of redemption fine saues the goods

from getting confbcated. Hence, their phgsical auailability does not houe
ang signiftcance for imposition of redemption frne under Section 125 of the
Act. We accordinglg ansu-ter question No. (iii)."

775, We would. like to follout the dictum a.s la.td. doun bg the Madros
Hlgh Court in Para-23, refened. to aboae."

26.6 The importer has contended that the goods had already been imported and
cleared for home consumption and were never seized by the authorities and therefore
they cannot be confiscated. In this regard, I find that the ratio of decision rendered by
Hon'ble Tribunal Mumbai i.n case of Apcolnfratech Put. Ltd. v. Commissioner reponed
as 2019 (368) E.L.T. 157 (Tri.-Mumbai) alfrrmed by the Hontrle Supreme Court
reported as 2019 136& E.L.T. A49 (S.C.)l b squarelg applicabLe to tlLe present case as in
the sai.d decisbn it hos been held as under :

7. Heard both the si.d.es and pentsed the record.s of the case. We find that the
appellant M/s. Apco had imported the "Hot mix plant" under Noffication No.

2 I / 2OO2-Cus. Sr. No. 23O. It is apparent from the facts of the case that the pLant

u)as neuer utilbed as prouided under the conditbns of the notification. The

contention of the appellant that theg were eligible for multipLe road constrsites
does not mean tlTot the condition of the notification ha,s been followed In fact,
the ptant was neuer used for such contracts as canuassed bg the appelLant
during the importatbn of goods and claiming exemption. The appellant has not
adduced singLe euidence that theA haue follou.ted the conditions of the
nottfication. Theg decLared that theg had contracts ou-tarded bg the State of U.P

uherein the imported plant would be used. Hou.teuer, theg neuer used the said
imported equipments in State of U.P. for constructton of rood. Instead, they used
the plant as a sub-contractor in State of Rajastlnn and Tamil Nadu, but euen in
these ca.ses also theg u)ere not named as sub-contractor in the contract
autarded for constntction of road. As per the condihons of the exemption
notiJication, an importer can claim the beneftt of exemption prouided theg are
named as sub-contractor for construction of road. Euen this condition was not
satisfied. It clearlg shol;r,s that the appellant neoer complied uith the
condltlons oJ the exemptlon notiJlcatlon @nd h,o,s knoutlnglg uiolated the
condltlons. We also Jind thdt since the condltTons of the notification
u)ere not complied ulth afld Jrom the facfs oJ the co.se it is uery clear
that the s@rrne u)ere neue" itutended. to be comPlied uith, we hold that the
impugned order conJlrrnlng demand, penalties and conJiscation of good.s

has been rightlg passed, We aLso find that the officers had handed ouer the
plant Jor safe atstody after seizure and the same could not haue been used
uithout permLssion from the department. Hauing uioloted the conditions of
Section 11O safe keeping bg using the plant euen after seizure makes the

appetlant liable for penaltg under Section 117 of C.A. 1962. Further u.te find thot
Shi Anil Singh, Manoging Director wa.s fullg au)are about the benefits likelg to

accnte bg auailing ineligible nottfication and. use of machine and therefore in
such case hb complbitg in deliberate uiolation of the condition of notification is
apparent. However, in case of Shi V.S. Rao, Chief Manager (F & A), ue find that
he was only concerned with the taxation flatter to the extent of auailing benefit
of exemption nottfication and tuas not concerned/ connected u-.tith the decis[on to
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use mochine and hi.s role in uinlation of condition tb also not ui-sible. We are
therefore of the uiew that he cannot be burdened with penalty. Resultantly, in
utew of our aboue findings, ute uphold tlrc impugned order ino-smuch as it has
confinned deman{ conftscatbn of goods and penalties against M/s. Apco and
Sh'i Anil Singh. Howeuer, the penalty imposed upon Shi V.S. Rao is set aside.
The impugned order i-s modifted to the aboue extent. The appeaLs filed by M/s.
Apco Infrotech and Shi Anil Kumar Singh i.s rejected and the appeal Jited by
Shn S. Y. Rao is ollowed.

In the present case, it is clearly apparent that the importer/ noticee never complied
with the conditions of the exemption notification ald has knowingly violated the
conditions. The importer has knowingly cleared the imported goods without observing
obligatory condition of 'Pre-lmport'as envisaged under Notification No.18/2015 dated
01.04.2015, as amended by Notification No.79/2017-Cus, dated 13.70.2077.In view
of the above, the impugned goods imported without observing obligatory condition of
"Pre-import" as envisaged in the aforementioned notiflcation are rightly liable for
confiscation. Therefore, the contention of the importer/ noticee is not tenable.

26.7 In view of the above, I find that redemption fine under Section 125 (1) is liable
to be imposed in lieu of confiscation of subject goods having assessable va-lue of Rs,
27,74,A6,7LL1- (Rupees Twenty Seven Crore, Seventy Four Lakh, Eighty Six
Thousand, Seven Hundred and Eleven Only)imported through ICD Tumb port under
the subject Advalce Authorizations as detailed in Annexures attached to the Show
Cause Notice.

27. Whether the importer is liable to Penalty under Section 114A of the
Customs Act, L962?

27 ,l I find that demand of differentia-l Customs Duty amounting
toRs.5,39,34,351/-has been made under Section 28$l of the Customs Act, 1962,
which provrdes for demand of Duty not levied or short levied by reason of collusion or
wilful mis-statement or suppression of facts. Hence as a naturaJly coro1lar5r, penalty is
imposable on the Importer under Section 114A of the Customs Act, which provides for
pena-lty equal to Duty plus interest in cases where the Duty has not been levied or has
been short levied or the interest has not been cha-rged or paid or has been part paid or
the Duty or interest has been erroneously refunded by reason of collusion or any wi1ful
mis statement or suppression of facts. In the instalt case, the ingredient of
suppression of facts by the importer has been clearly established as discussed in
foregoing pa:-as ald hence, I find that ttris is a f1t case for imposition of quantum of
penalty equal to the amount of Duty plus interest in terms of Section 114A ibid.

27.2 Further, I rely on the ratio of the decision of Hon'ble Tribunal Delhi in case of
Commissioner of Customs Vs. Ashwini Kumar Alia Amanullah reported as 2O2l
(376) E.L.T. 321 (Tri. - Del.f,wherein it is held as under:

"39,The last contention of Shi Amonullah tn hb appeal b that since penaltg
has been imposed under Section 114A, no penaltA should be imposed under
Sectton 114AA also upon tlrcm. We ftnd that tlrc ingredients of Section I 14A and
Section 114AA are different. Section 114A prouides for non-Leuy of dutg or slwrt
leuy of dutg due to certain reo,sons. Tlere is no dispute that no duty was leuied
or paid on the imported gold concealed in the WS bg mb-declaing the nature of
goods. Therefore, Section 114A has been correctlg inuoked in this case and a
penalty has been imposed."

I frnd that in the present case, importer has with clear intent to evade the payment of
IGST have wrongly avajled the bene{it of exemption Notification No. 18/ 201 5 dated
01.04.2015, as amended by Notification No.79/2017-Cus, dated 13.10.2017 for the
cleararrce of imported goods under Advalce Auttrorization and did not fu1fi1 the 'Pre-
Import' condition as stipulated in Notifrcation No.18/2015 dated 01.04.2015,as
amended by Noti{ication No.79l2Ol7-Cus, dated 13.70.2077 and thereby short paid
the duty. Therefore, Importer is liabie for pena-lty under Section 114A of the Customs
Act, 1962.
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2A. Whether importer is liable to Penalty under Section 112 of the Customs
Act, 1962?

I find that frfth proviso to Section 114A stipulates that "where arry penalty has been
levied under this section, no penalty shall be ievied under Section 112 or Section 114"
Hence, I refrain from imposing penalty on the importer under Section 112 of the
Customs Act, 7962 as penalty has been imposed on them under Section 114A of the
Customs Acl, 1962.

29. Further, I find that appellant have contended that 'Pre-lmport 'condition was
not laid down in Principal Notification No.18/2015-Cus dated 01-04-2015 and 'Pre-
Import' condition was laid down vide Amendment Notification No.79l2Ol7-Cus dated
13-70-2017 and the Government vide Notification No. 01/2019 Cus. dated 10.01.2019
has omitted the 'pre-import condition'. Therefore, such amendment should be
considered to be a clarificatory/curative arnendment ald be applied retrospectively. In
this regard, I find that Advance Authonzations are governed by Chapter 4 of the FTP
and it is governed by the DGFT artd DGFT vide Notification No. 33/2015-20 dated 13-
7O-2O17, amended the provision of Para 4.74 of the Foreign Trade Policy (2015-20), to
incorporate the exemption from IGST, subject to compliance of the pre-import ald
physical export conditions. The Hon'b1e Supreme Court in aforesaid case of Union of
India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) has held that pre-
import condition, during October 13, 2077 to January 9, 2019, in Advarrce
Authorisation Scheme was va1id. Thus, I frnd that Importer have utter disregard
towards the decision of Hon'ble Supreme Court as they are contesting the same issue
which have already been settled by the Hon'b1e Supreme Court.

30. Further, I frnd that appellant have contended that the pre-import condition and
Condition of Physical export introduced by DGFT Notification No. 33/2015 dated
13.1O.2O77 and Notification No.79 /2077-Cus dared 13.70.2077 cannot and ought not
to have been applied to the Advalce Authorizations issued prior to 13.10.2017. ln this
regard, it is pertinent to mention that every Notifications are published in the public
domain, and every individual alfected by it is aware of what benefit it extends and in
return, what conditions are required to be complied with. To avail such benefits
extended by the Notification, one is duty bound to observe the forma-lities and/or
comply with the conditions imposed in the notifrcation. The Notification No. 79 /2077-
Cus dated 73.70.2077 never demanded that the previously issued Authorizations have
to be pre-import compliant, but definitely, it made it compulsory that benefit of
exemption from IGST can be extended to the old Advance Authorizations too, so long,
the same are pre-import compliant. The moment they opted for IGST exemption,
despite being an Advance Authorization issued prior to 73.L0.2077, it was necessa,ry

for the importer to ensure that pre-import/physical export conditions have been fu11y

satislied in respect of the Advance Authorization under which they intended to import
availing exemption.

30.1 With respect to issue that the pre-import condition and Condition of Physical
export cannot and ought not to have been applied to the Advance Authorizations
issued prior to 13.10.2017, I find that in order to pay off the government dues, the
Noticee has paid the required customs duty along with applicable interest in Feb-
2022, Mar-2O22 atd Jan-2O24. Thus, the willful paJrment of IGST duty along with
interest made by the Noticee indicates that the Noticee has accepted the violation of
the pre-import condition committed by them a:nd now has disputed the duty, interest
and penalty demanded in show cause notice, in respect of Advance Authorizations
issued prior to 1 3. I 0.2017.

3O,2 In addition, the Hon'ble Supreme Court of India in the case of Union of India
Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed thoroughly
the provisions of the Customs Act as well as the provisions of the F"fP alld it has been
held that pre-import conditions, during October 13, 2Ol7 to January 9, 2079, ln
Advarrce Authorisation Scheme imposed vide Notifrcati on No. 79 /20 17-Cus dated
73.70.2017 was valid and required to be complied with. In view of above discussion
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and the judgement passed by the Hontrle Supreme Court of India in the instant
matter, I find no substalce in this argument put forth by the Noticee.

31. Further, I find t1.at in para 1O of the subject Show-Cause-Notice it has been
mentioned that the importer had paid Rs. 2,67,91,052/- in respect of 38 Bills of Entry
and the said amount was proposed to be appropriated against demand of duty.
However, I find that Duty amounting to Rs. 2,26,10,7551-on1y was paid in respect of
33 Bi11s of Entry instead of shown amount Rs. 2,67,91,052/-. I fiid that 05 Bills of
Entry have duplicate entries in Annexure-Ill enclosed to tlie subject SCN (showing
Bills of Entry recalled for paying IGST). The said 05 Bills of Entry bearing Nos.
6582820 dated 29-05-2018, 6831606 dated 16-06-2018, 6905088 daled 22-06-2078,
7438257 dated 31,-07-2018 artd 7986207 dated 10-09-2018 having duplicate entry
involve Duty Amount of Rs. 41,80,297 /-. Therefore, I find that the total Duty paid
during the investigation was Rs.2,26,1O,755/- only and same is required to be
appropriate against demald of dues. Further, I find that consequent to the judgement
of Hon'ble Supreme Court in the case of Union of India Vs. Cosmo Films Ltd, the
noticee vide letter dated 28/06/2023 informed that they decided to opt for the
procedure prescribed by CBIC in the circular for the purpose of discharge of liability of
Rs. 3,06,73,018/- in respect of 34 Bills of Entry, in respect of which department had
issued SCN No. VIII/10-11/COMMR/O& Al2022-23 dated09/0912023 and requested
to re-assess the Bills of Entry. The noticee vide letter dated 24 /Ol /2024 informed that
they had discharged the liability of customs duty of Rs.3,06,73,0I8/- as per
reassessed Bills of Entry a.longwith the payment of interest of Rs.2,50,19,015/- +

Rs.2,08,800/- (Total pa5rment of Rs. 5,59,00,8321-) vide payment challans in the
month ofJan-2024. Further, ICD Tumb vide letter F. No. CUS/APR/ASS/3899/2023-
ICD-UMGN-CUSdated 12-01-2024 confirrned the payment of Rs. 3,06,73,022/- as
Duty and Rs. 2,52,27 ,810/- as interest. In view of the above, I find that the noticee
had paid t]re amount of Rs. 5,32,83,7771- lRs. 2,26,LO,7551- + Rs. 3,06,73,0221-l
against their Customs duty liability arrd amount of Rs. 2,52,27,81O/- against their
interest liability.

32. In view of foregoing discussion and findings, I pass the following order:

::ORDER::

a) I confirm the Duty of Customs amounting to Rs. 5,39,34,35L1- (Rupees
Five Crore, Thirty Nine Lakh, Thirty Four Thousald, Three Hundred and
Fifty One only)in the form of IGST saved in course of imports of the goods
through ICD Tumb port under the subject Advance Authorizations arrd the
corresponding Bills of Entry as detailed in the Annexures attached to the
Show-Cause-Notice, and order recovery of the same from M/s. Goldstab
Organics Rrt. Ltd. in terms of the provisions of Section 28$l of the Customs
Act, 1962 along with applicable interest under Section 28 AA of the Customs
Act, 1962;

c) I hold the subject goods having assessable value of Rs. 27 ,74,A6,7L1I -
(Rupees Twenty-Seven Crore, Seventy-Four Lakh, Eighty Six Thousarrd,
Seven Hundred and Eleven Only)imported by M/s. Goldstab Organics Rrt.
Ltd. through ICD Tumb port under the subject Advalce Authorizations as
detailed in the Annexures attached to the Show-Cause-Notice liable for
confiscation under Section 111(o) of the Customs Act, 1962.However, I give
them the option to redeem the goods on paJi'rnent of Fine of

Page 61 of 62

b) I order to appropriate the amount of Rs. 5,32,83,777 l-deposiled/paid by
M/s. Goldstab Organics Pvt. Ltd. against their aforesaid confirmed Duty and
to appropriate the amount of Rs. 2,52,27,81O/-deposited/paid by M/s.
Goldstab Orgarics Pvt. Ltd. against their aforesaid con{irmed interest



Rs.1,OO,OO,OOO/- (Rupees One Crore only) under Section 125 of the
Customs Act, 7962;

d) I impose a penalty of Rs. 5,39,34,351/- (Rupees Five Crore. Thirty-Nine
Lakh, Thirty-Four Thousald, Three Hundred and Fifty-One only)on M/s.
Goldstab Organics Rrt. Ltd. plus penalty equal to the applicable interest
under Section 28AA of the Customs Act, 7962 payable on the Duty
demanded and confirmed at (a) above under Section 114A of the Customs
Act, 7962. However, in view of the frrst ald second provJ.so to Section 114A
of the Customs Act, 1962, if the amount of Customs Duty confirmed and
interest thereon is paid within a period of thirty days from the date of the
communication of this Order, the penalty shall be twenty five percent of the
Duty, subject to the condition that the amount of such reduced penalty is
also paid within the said period of thirty days;

e) I refrain from imposing penalty on M/s. Goldstab Organics Pvt. Ltd. under
Section 772 la) of the Customs Act, 7962 for the reasons discussed in para
28 supra;

f) I order to enforce the Bonds executed by M/s. Goldstab Organics Rrt. Ltd.
in terms of Section 143(3) of the Customs Act, 7962, for recovery of the
Customs Duty as mentioned at (a) above alongwith interest.

33. This order is issued without prejudice to arry other action that may be taken
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or any other law for the time being in force in the Republic of India.

34, The Show Cause Notice No.
09.O9.2022 is disposed off in above terms

VIII/ 10- 1 1/ Cornmr. /O&,A/2022-23 dated

")T\
16

o
(Shiv Kumar Sharma)

PrincipaJ Commissioner

Date: 76.O4.2024.

*

DtN -20240 47 LMNOOOOSS 8C9B
F. No. VIII/ 1 0-1 1 /Commr, /O &A I 2022-23

M/s. Goldstab Organics hrt. Ltd.,
Plot No. 2816, Chernical Zone,
GIDC 8A, Valsad, Guja-rat
(IEC-o30002 101 1)

1. The Chief Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.

2. The Additional Commissioner of Customs (TRC), Ahmedabad for information
please.

3. The Deputy Commissioner of Customs, ICD Tumb, Ahmedabad for information
please.

4. The Superintendent of Customs (Systems), Ahmedabad in PDF format for
uploading on tie website of Customs Commissionerate, Ahmedabad.
Guard File.V
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