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1. | g v S| afad & [ol SUGNT & forg U | o SiTd 8 (& ATH 98 S} fedT TaT &,
This copy is granted free of cost for the private use of the person to whom it is issued.

3 | TR JTUTTAH 1962 B URT 129 ST 31 (1) (adT Wt & 3t Fraferraa SOt & A &
T & B1E o 3 TN A AU B e HETH BT g1 dl I IR B W B AR 4 3
TE B sty SR W W (ITdeH i), Rt HaArer, @rod Ry ee ant A
faeeht ®Y gfiaror Smde WRgd B W ©.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street. New
Delhi within 3 months from the date of communication of the order.

ﬁ"}l‘f?l\%ﬁ FrEfRId 3ATSR/Order relating to :

e
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(@) | 3 & &Y | ararfad B1S AT,

T (a) [_an_\ goodg imported on baggage.

f (@) | WA & ST e o T aret & el a1 i e S T i R SaY A A
|

1 3 760 WITT TR TR 914 & g 3féra 7rer I = s uv a1 397 7o R W 1R 7Y
ATe Bt O § 3rdféra Arer @ S

| any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
(b) | destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

| (m i argres U aw, 1962 & reaTa X quT I U1 aTY TT AT & d8d Yo ATyt Bt
Srgrat.

(¢) | Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

B f gqﬁ&m«ﬁﬂﬁmﬁmm?ﬁﬁﬁﬁﬁgmﬁwmﬁmﬁm%mmm
@1 Wt ok 30 & wry Frafif@a s vau g1 T -
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The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

{_(?ﬁ) ’ BHIC W1 TIT, 1870 & HG 9.6 ST | & 3= Fruffa feg o srgam 5 s o &1 4 wfiat,
=

|
|
|

et v ufa & vary 19 Y =marers yor Ree e e TR,

| (a4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| | Iitem 6 of the Court Fee Act, 1870,

_(ﬁfm—arﬁﬁa}% 3rETaT WY TS T BT 4 Wit afe &y

[ (b)

[ 4 copies of the Order - In - Original, in addition to relevant documents, if any

@M | gAteror & e smae @ 4 uraat

(c) | 4 copies of the Application for Revision. Ty, O I

|
s

(4) |

| | THfte W gus sreftaly Rfdy wel & o s a1 2 A 5. 200/-(=9T 31 G HF JTT F.1000/-

(T TF §WR AT ), +t Aren 81,8 wrafRia Y & waiie gar &.oR.6 ot L

‘ uf%.W.nﬁnwm.mwésaﬂwﬁmﬁvmwwm:mﬁmﬁaﬁ@uﬁw%
’ lmﬁmom-aﬁwﬁwwﬁ%s‘ra’mﬂa%mﬁmoom

’ (d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/~ (Rupees two Hundred only) or Rs.

; 1.000/- (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,

\ forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing

| a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

I

4. Inaﬁ.zﬁmrtg?a} wmﬁ%mmw;ﬁ%aﬁmﬁ;ﬁﬁé;?ﬁwmgmﬁm
HEgH $dl e fufam 1962 B uRT 120 T (1) | -3 W e,
| Humwsﬁvﬁmmmﬁaaﬁm%maﬁaﬁ@auﬁwmmmﬁ

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

‘[ w 1962 B YRT 129.t{(6)£;armt%=rq,¥ﬂ'mwarfﬁﬁ1m, 1962 B YRT129T (1) &
3f a1y fFufaf@a geo wow 3

; Under Section 129 A (6) of the Customs Act. 1962 an appeal under Section 129 A (1) of the Customs Act,
L ‘ 1962 shall be accompanied by a fee of -

¥ .

| ?ﬂTﬂW, $ag IdTg Wa@fﬂﬁ Customs, Excise & Service Tax Appellate Tribunal,
| | sz, ufief éeftg die West Zonal Bench
| K HITe, g HTel 1a, Fde ARURTR e, | 2 Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
J ’ {IRAT, IEHSIATE-380016 Asarwa, Ahmedabad-330 016
|
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(@) | 3t & Heatd qrAd | et el HaAmRes SfUeRl gRT AT a1 Yo R e qur e
T &8 1 Y& H UTd A& © ¢ I7 39 $H g1 df TP §0IR U |
(a) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to |
which the appeal relates is five lakh rupees or less, one thousand rupees; ‘
|
@) | e & wwatd qret | el foet TSR GIRT A 74T Yeb AR AT quT e |
1 &5 B T UTT AR T R U 71 A T Tar e & afw 7 g Y, U R ¥y |
!
(b) | where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case '
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand I
rupees ; ‘
Ty | ordter & wrafArd ATHd | oig] [ed! ATHTe ATUSRT GIRT HIAT T Y[6H R AT a7 Tl ‘
418 B THH TET a1 0T | HfUS g1 a1, T IR FUC. |
(c) | where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees
@) | 39 W P [G0x ATUYDRU b GHA, AT T Yed & 10 % el H- U581 Yoo a1 Yob U4 &8 faarg
FEAES B0 % S B W96 $ad &8 [9a1g H g, 3rdlet @1 SIg|
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute. I
6. | Iad SHTUFTGH BT URT 129 (T) & S<ifd SUTer WITUBROT & WHES SR YA 3Tded U (®) D

e & fore gt rafadl @1 guRA & forg an el sy water & forg g g ordie - - sryan
@) 3dtet TT TdEH U ST UATadT & 1T R 3mde & |iy $Ud urd A1 &1 Yoo Hl Faq g4

NGLE

nder section 129 (a) of the said Act, every application made before the Appellate Tribunal-
) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

1. M/s. GAIL (India) Ltd., GAIL Bhawan, 16, Bhikaji Cama Place, New Delhi - 110066
(hereinafter referred to as the ‘GAIL’ or ‘the appellant’) has filed the present appeal under
Section 128 of the Customs Act, 1962, against the Letter F.No. CH/907 Misc/2023-24 dated
09.05.2024 issued by Superintendent of Customs. Custom House, Surat (hereinafter referred to
as the “impugned letter’) issued by the Superintendent of Customs. Custom House. Surat.

2, Facts involved in the appeal, in brief, are that the appellant was engaged in import of
Liquefied Natural Gas (‘LNG’) falling under Customs Tariff Item No. 27111100 for which
they have filed Bills of Entry No. 5067317 dated 16.08.2021 and No. 5429983 dated
14.09.2021 (hereinafter referred to as ‘the impugned Bills of Entry”) with Magdalla Port, Surat.
The impugned Bills of Entry were assessed provisionally. The importec LNG was to be Re-
gasified (known as ‘RNLG’) and then meant for supply to power generating companies. The
appellant was availing exemption from Customs duty as per Sr.No. 10 of Notification No.
52/2017-Cus dated 30.06.2017. One of the conditions for availing the said exemption, is that
the importer is required to produce a utilization certificate from the power generating company
to the effect that the RLNG has been utilized for generating and supplyng electrical energy.
The appellant has submitted such end use certificate / utilization certificate, which shows the

utilized quantity after deducting 0.66% quantity from the quantity imported under respective &
Bills of Entry. So. it appeared that the appellant was not eligible for the said exemption for thé=/
e J

0.66% quantity. which has not been utilized for power generation. | SNy, |
5% R \.4“‘{::‘_?:“ th’J

£ According to the appellant, the Assistant Commissioner of Customs, Surat, while. '_:-_,;“\.“_H_ L /

finalizing the assessment of impugned Bills of Entry, disallowed the said exemption to the “efn A

extent 0.66% quantity. The Superintendent of Customs, Surat, vide the impugned letter dated
09.05.2024. communicated the final assessment of impugned Bills of Entry to the appellant.
Thereafter, the appellant came to know that the department has disallowed the exemption for
the said 0.66% quantity and resultantly, amount of refund, on account of finalization of
provisional assessment, has been reduced by the department.

4. Being aggrieved, against the final assessment of the impugned Bills of Entry, as
communicated to the appellant vide the impugned letter dated 09.05.2024. the appellant has
filed the present appeal on 02.07.2024. In the Form C.A.-1, the date of communication of the
impugned letter dated 09.04.2024 has been shown as 24.05.2024. Thus. the appeal has been
filed within normal period of 60 days, as stipulated under Section 128(1) of the Customs Act.
1962. As the appeal has been filed against communication of final assessment and no demand
has been raised. pre-deposit under the provisions of Section 129E is not required. As the appeal
has been filed within the stipulated time-limit, it has been admitted ard being taken up for
disposal on merits.

n

The appellant has filed the present appeal, mainly on the following grounds of appeal:

tn

5 The department had disallowed exemption of duty on 0.66% of LNG imports merely
relying utilization certificates of power companies. A brief note on procedure and techniques
for re-gasification of LNG was is annexed, which would explain the continuous process of
conversion of LNG into RLNG. The 0.66% quantity loss is only in such conversion process
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and not due to supply to other commercial user. The claim of exemption on custom duty on
said 0.66% conversion loss is claimed by GAIL as because;

i. None of the notifications states that the custom duty would be payable at the point of
RLNG supplied.

ii. In other words, the entire LNG cargo imported for supply to power generating
companies are exempted at the point of unloading of such cargoes. After unloading. the
said LNG is converted into RLNG which relates to 0.66% transit loss.

5.2 The issue of claiming of exemption on 0.66% quantum of gas "conversion loss" is no
longer res-integra as the same has been settled:

a) Firstly, by CESTAT. New, Delhi in Service Tax Appeal No.52946 of 2016 and 52980
of 2016 wherein, the claim of exemption by M/s. Petronet LNG Limited (PLL) (which
converts LNG into RLNG) has been upheld on the ground that the said quantum had

not been utilized for any commercial gain and it is technologically impossible to convert
100% LNG into RLNG.

b) Secondly, the Commissioner (Appeals), Pune while deciding GAIL's case by order
dated 21.07.2017 had also allowed such loss by holding that it is technologically
possible for re-gasification of 100% LNG into RLNG and subsequently the
spective Revenue Department had also completed the final assessment u/s.18(2) of

important to note herein that the aforesaid two decisions had attained finality as those
orders were never assailed to any higher Court and have been accepted by Government of India.
Therefore, the claim of duty by the custom department on account of 0.66% conversion loss is
nothing but reopening the issue which has been settled by the competent forum and accepted
by Government of India.

53  The Department, while finally assessing the BOEs, had only relied to utilization
certificates by Power Companies as required under procedure prescribed in Notification 2017.
Thereafter, Department decided that the quantity of 0.66% of LNG claimed as
transits/conversation loss has not been supplied to the power generating companies and
therefore, the said quantity of LNG is subject to custom duty. However, the Department had
failed to appreciate the fact that the gas which is intended to be supplied to the power generating
companies are imported in liquid form (as LNG) and thereafter, the same is supplied to the
power generating companies in gaseous form (as RLNG). Thus, the loss incurred in 0.66% is
technical loss and the same is not unknown to Department while dealing in cases of
Hydrocarbons. The Ministry of Finance, through Department of Revenue, had issued various
circulars by allowing various losses including conversion losses and transit losses in general
for petroleum products while levying fiscal liability. The exemptions on such losses has also
been allowed by Hon'ble Bombay High Court in case of HPCL vs Union of India. 2012 (286)
ELT 505 (Bom.). Therefore, the subject final assessment by denial of exemption of duty on
0.66% of LNG claimed as conversion loss without having any evidence to show that such
0.66% quantum of LNG has been utilized for any commercial gain. is required to be set aside.

.\-
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6.1 The appellant has also mentioned that the issue of claiming of exemption on 0.66%
quantum of gas "conversion loss" is no longer res-integra as the same has been settled. The
Commissioner (Appeals). Pune-II, while deciding GAIL's case by Order-In-Appeal No. PUN-
CT-APPII-000-95 to 106-17-18 dated 21.07.2017. had also allowed such loss by holding that
it is technologically impossible for re-gasification of 100% LNG into RLNG. Subsequently,
the final assessments u/s 18(2) of the said Act has also been completed. The appellant
submitted that the aforesaid decision had attained finality as that order was never assailed to
any higher Court and have been accepted by Government of India.

6.2 The appellant has submitted an application dated 1305.2025 for early hearing of this
appeal. In the said application, it has been mentioned that in another case of GAIL before the
Commissioner (Appeals-I1). Central Tax, Pune, the learned appellate authority vide Order-In-
Appeal No. PUN-CT-APP 1I-(RKD)-051 to 058-2023-24 dated 28.07.2023 has quashed the
final assessment order, which raised a demand of duty on 0.66% loss of RNLG. Thereafter,
the Assistant Commissioner of Customs, Dapoli Division, vide Order No. 01/AC-
CUS/DPL/DABHOL/GAIL/2025-26 dated 23.04.2025, has finally re-assessed the Bills of
Entry by not deducting any duty on 0.66% quantity of RLNG from the refund amount. They
have submitted a copy of the said re-assessment order.

Findings:

y ['find that the issue raised by the appellant is similar to the issue involved in an earlier
appeal of the same appellant filed with this office. In respect of the earlier Appeal F.No. S/49-
37/CUS/AHD/2022-23 filed by M/s. GAIL, I have passed an Order-in-Appeal No. AHD-
CUSTM-000-APP-18-25-26 dated 25.04.2025. In the said O..A., I have examined as to

whether Customs duty is payable on the 0.66% quantity of LNG lost while converting LNG~
into RLNG or lost during transit. In that O.I.A., I have observed and held as under: '

\E
"15. I have referred the wordings of the Notification No. 52/2017-Cus daté&_‘«_

30.06.2017, which was prevailing at the time of imports in the present appeal, under¥ , "f./_(,\@jj-’d

which the exemption has been availed by the appellant. As per Sr.No.10 of the said
Notification, Liquefied Natural Gas (‘'LNG ) and Natural Gas, attract Nil rate of duty
when imported by an importer for supply to a generatin company, as defined in
clause (28) of Section 2 of the Electricity Act, 2003, for generation of electrical
energy, subject to the condition 3 mentioned therein. There is no dispute regarding
fulfillment of the said condition 3 in the present case. | observe that the exemption /
Nil rate is applicable for LNG imported for supply to power generating company. It
is undisputed that the entire quantity of LNG was imported for supply to such power
generating companies, but due to various reasons like conversion process loss,
transit loss, inaccurate measurements etc., 0.66% quantity could not be supplied to
power generating companies. In this regard, I'rely upon the Order dated 08.10.2004
of Hon'ble Supreme Court of India in the case of BPL Display Devices Ltd. Vs.
Commissioner of Central Excise, Ghaziabad [2004 (174) ELT 5 (SC)]. The said
Order is as follows (underline supplied):

“The question in this appeal is whether the appellant is entitled to the benefit of
Notification No. 13/97-Cus. as amended by Notification No. 25/99-Cus. These
two Notifications provide for certain benefits to specitied items if they are

imported into India ‘for use’ in the manufacture of other items specified in the
notifications.
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2. Itis not in dispute that the appellant had imported parts of picture tubes for
manufacture of colour picture tubes. Both the input and the manufactured items
are covered by the Notifications. It is also not in dispute that a small percentage
of the imported parts were damaged in Transit and could not be used to
manufacture picture tubes during the year 2000-2001. The appellant claimed
the benefit of the aforesaid Notifications in respect of the entire lot of the parts
imported relying, inter alia, upon the earlier decision of the Tribunal in National
Organic Chemical Indus. Ltd. v. Collector of Customs (Import), Mumbai, 2000
(126) E.L.T. 1072 which had held that the benefit of the Notifications could not
be denied in respect of goods which were intended for use for manufacture of
the final product but could not be so used due shortage or leakage. The
Notifications relied upon in the decision in National Organic Chemical Indus.
Ltd. (supra) are substantially similar to the present Notification. The appeal
preferred by the Department from the decision of the Tribunal was dismissed
by this Court on 20th February, 2002 - Commissioner of Customs v. M/s.
National Organic Chemical Indus. Ltd. [C.A. No. 6764/99]. The Tribunal,
however, relied upon its earlier decision in the case of Commissioner of Central
Excise, Meerut v. M/s. BPL Display Devices Ltd. reported in 2002 (147) EL T
912 to hold against the appellant. This Court following the affirmation of the
Tribunal’s reasoning in National Organic Chemicals Indus. Ltd. (supra) on 20-
2-2002, allowed the appellant’s appeal. This appeal must therefore be
necessarily allowed. We are of the view that no material distinction can be
drawn between the loss on account of leakage and loss on account of
damage. The words ‘for use’ used in similar exemption Notifications have also
been construed by this Court earlier in the State of Haryana v. Dalmia Dadri
Cement Ltd., 1987 (Suppl) SCC 679 to mean ‘intended for use'. According to
this decision the object of grant of exemption was only to debar those
importers/manufacturers from the benefit of the Notifications who had diverted
the products imported for other purposes and had no intention to use the same
for manufacture of the specified items at any stage.”

In the present also, the LNG was imported by GAIL for supply to power generating
companies. GAIL is one of the Maharatna PSU owned by Govt. of India. There is no
allegation against GAIL to the effect that they have illicitly diverted the 0.66%
quantity. It is undisputed that the said 0.66% quantity has been lost while conversion
or during transit or due to any other reasons, which were beyond the control of
GAIL. Therefore, by applying ratio of the aforesaid Order of Hon'ble Supreme Court
BPL Display Devices Ltd. (supra), | am of the considered view that Customs duty
cannot be demanded for such 0.66% quantity even under the provisions of Section
28(1) of the Customs Act, 1962.

16.  Further, I observe that the Commissioner (Appeals), Central Tax, Pune-Il, has
allowed the appeals filed by the same appellant, i.e. GAIL, on similar issue by Order-
In-Appeal No. PUN-CT-APPII-000-95 to 106-17-18 dated 21.07.2017. In the said
0-1-A, the Commissioner (Appeals), Pune-I1, has inter alia observed as follows:

o [ IR Sa There being nothing on record to suggest that the appellant
cleared any part of the production clandestinely and the appellant being a
Public Sector Unit, where nobody has personal stake, | am of the considered
view that the very nature of the activity of the appellant is such that a certain
quantity of loss is bound to arise in the said conversion from LNG to RLNG and

ls \ - Page 7 of 9
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transmission thereof from one point to other and thus, | arn not inclined to deny
the exemption to such trivial loss of 0.66% of the importec LNG which gets lost
during the various process of regasification and transit. £ccordingly, | find that
the Appellants are eligible for exemption on the entire volume of imported LNG,
unloaded from cargo including regasification process losses.”

I find that the issue involved in the aforesaid Order-In-Appeal and in the present case
is identical and therefore, there is no reason for not following the stand taken in the
aforesaid 0-1-A dated 21.07.2017 passed by the Commissioner (Appeals), Central
Tax, Pune-11."

7.1 In view of the above discussion, I had set aside the Order-In-Original No.
46/MK/ADC/SRT/2021-22 dated 20.01.2022 passed by the Additioral Commissioner of
Customs, Custom House, Surat, and allowed the earlier appeal F.No. §/49-37/CUS/AHD/2022-
23 filed by M/s. GAIL (India) Ltd. with consequential relief, if any, in accordance to law.

8. [ find that the issue raised by the appellant in the present appeal is similar to the issue
already decided by me in respect of the earlier appeal of the same appellant and so. the oral
submissions made on behalf of the appellant before me during Personal Hearing in the earlj é\%\m}'
appeal have been considered for this appeal also. 3 2

9. However, I find that in the earlier appeal, though the issue involved was simil i
demand for Customs duty involved in the 0.66% quantity of LNG was raised and confirme $§@
the adjudicating authority under Section 28 of the Customs Act, 1962, by passing a speakin‘g\"
Order-In-Original.  Whereas. in the present appeal. as mentioned by the appellant, the
exemption from duty for the 0.66% quantity of LNG has been denied while finalization of
provisional assessment. However, in the present case, the appellant has contended that neither
any Personal Hearing was offered to them nor any speaking order has been passed by the
assessing officer / adjudicating authority. Therefore, I am of the view that the final assessment

of the impugned Bills of Entry needs to be set aside and the matter needs to be remanded to the
adjudicating authority with a direction to finalize of provisional assessment without denying
exemption for the 0.66% quantity of LNG lost during conversion of LNG to RNLG or during
transit. In case, any other issue has been involved due to which the exemption has been denied,

a speaking order shall be passed by the adjudicating authority after allowing opportunity of
personal hearing to the appellant.

Order:

9. In view of the above discussion, I set aside the final assessments of the impugned Bills
of Entry No. 5067317 dated 16.08.2021 and No. 5429983 dated 14.09.2021, as communicated
to the appellant vide the impugned letter dated 09.05.2024 and direct the Deputy/Assistant
Commissioner of Customs, Custom House., Surat, to finalize provisional assessments in above

terms.
\
| -l
(AMIT G
Commissioner (Appeals)
Customs, Ahmedabad
F.No. S/49-104/CUS/AHD/2024-25 Date: 27.05.2025
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By e-mail [As per Section 153(1)(c) of the Customs Act, 1962]

To

M/s. GAIL (India) Ltd.,

GAIL Bhawan, 16, Bhikaji Cama Place.

New Delhi - 110066.

(email: info@gail.co.in , mandeep.singh(@gail.co.in , snangia@gail.co.in )

Shri. Akshat Khare, Advocate,

M/s. Moson Le Exparts,

B/410, Satyamev Complex, Opp. Gujarat High Court.
S. G. Road. Sola,

Ahmedabad -380060.

(email: teamadvocate@mosonleexparts.org )

. '% The Chief Commissioner of Customs, Ahmedabad Zone, Customs House,
Ahmedabad. (email: ccoahm-guj@nic.in )

The Pr. Commissioner of Customs, Ahmedabad.
(email: cus-ahmd-guj@hnic.in ; rra-customsahd(@gov.in )

3. The Deputy/Assistant Commissioner of Customs, Custom House. Surat. (email:
customhousesurat@gmail.com )

Guard File.
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