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Under Scction 129 Dt)(1) of Lhc Customs AcL, 1962 (as amended), in respect of the
following categories ol cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance , (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

FrSfrMdofrt{/ o.d.. relatin g to

i6)

(a)

ti.gri;rqfiorrqrffi{qrc

(q)

(b)

(T)

(c)

crtErdqre-S

any goods Ioaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the qr-lantity required to be unloaded at that dcstination.

Payment of drawback as providcd in Chapter X of Customs Act, 1962 and the rules made
thereunder.

Hrffis

mqr{m.ffiii;-i96

6{-d

3 srfr rfd-ss-+tqiqatqrqff

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevanl rules and should be accompanied by :

(iF

)

(a)

(lg
)

(T)

6Ya1g€, l 870*-res. s orjqff r Sartffiufffiqrrsor{Hrr{frone{ral a

sFtrqr, .

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 ofthc Court Fee Act, 1870.

4 copics of the Order-in-Originat, in addition to relevant documents, if any

45{fr

tu

(c)

(q)

(d)

4

Fqq-dTfr c'raq.lT. I 00 0/-(FqgqFEEIr{qr1

t, trrrft wqqT6], @. om.o ffiqi.qftVco,qirlrrrqrqrq,drnqrrrqnisomt .200/-

@.rooor-
The duplicate copy of the T.R.6 challan evidencing Payment of Rs.2OO/- (Rupees two

Hundred only) or Rs. 1,O00/- (Rupees onc thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeiturcs and Miscellaneous Items being the fee

prescribed in the Customs Acl, 1962 (as amended) for filing a Revision Application. If the

amount ofduty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1O00/-.

ITfiI. 2

bo{rffi{rqrctitb,rrfi -qr@3tt-dac-6qn-6.rdrfreffi
qr$treriufr{c 1eG2 tbtERI 12e g (1) }qtMf$.g.-s
*Fqrgw,+-dwilq$io.frt.+slE-{3rO-eorfte.r"r+scErFrsfdffi T{3rftd-r-r€E-}e

. 1962&IUl

0, 0ffs q-ffi3r{T$-{ (16

In respect of cases other than these mentioned under item 2 above, any person

by this order can file an appeal under Section 129 A(1) of the Customs Act, 196

C.A.-3 befor. the Customs, Excise and Service Tax Appellate Tribunal at the fol

aggrieved
,2 in form
lowing

Customs, Excise & Service Tax APPellate
Tribunal, West Zonal Bench

address

6-r!T,tfHfrffia
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any goods imported on baggage.

ffi4sff,qt
(b)

4 copies of the Application for Revision.



2"d Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 0r6

qT,3f6ryAql(-380016
3f{IR

5

qtrt+.qtft{@-
Under Section 129 A(6].of the Customs Act, 1962 an appeal under Section 129 A (l)of
the Customs Act, 1962 shall be accompanied by a fec of

, t962 129, ),962 12e g (6)

(6
)

{a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
mpees;

(ET

)

(b)

o-ccffiqftro=rffi:qre-rqRTqg

where the amount of duty aIrd interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(TT)

(c)

tFqqqrTcrcFqqaqlllir.+d; (ff6ERTcg .

(g)

(d)

6

An appeal against this order shall lie before the Tribunal on payment of TOoh of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

r sJ fi ffi rnf kffiifu crilq-ffi 3nffi ry -
rto@rrqgdq=rbfrrSfuSqSqfto . - .yq-o

tqr qftcqrqrffiftq{rw3tr}d-<}-sr@
Under section i 29 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectilication of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.

qr{gil'

qlgffivmS tFl 21 9
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where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeat relates is more than fifty lalh rupees, ten
thousand rupees



ORDER.IN-APPEAL

M/s Shri Gautam Ship Breaking Industries Pvt. Ltd., Plot No. 11, Ship

Recycling Yard, Alang, Dist - Bhavnagar (hereinafter referred to as "the

appellant") have filed an appeal in terms of Section 128 of the Customs Act,

1962 against the Order-in-Original No. 35/CUS-REFl2024-25, dated

15.04.2024 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Customs Division, Bhavnagar (hereinafter

referred to as "the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant, having their

Ship Recycling Yard at Plot No. 11, Ship Recycling Yard, Alang, Dist -
Bhavnagar, had imported one vessel MV MERMAID for breaking

up/recycling and hled Bill of Entry No. 6070145, dated 13.12.2019 under

Section 46 of the Customs Acl, 1962. They had self-assessed the goods viz.

Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &

Consumables under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs

duty on the Fuel and Oil (Fuei Oil, Marine Gas Oil, Lub. Oil) contained in

Bunker Tanks inside/outside the engine room of the vessel. The appellant

claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

engine room of the vessel was to be assessed to duty under CTSH 89.08

along with the vessel. The Department was of the view that Fuel and Oil

contained in Bunker Tanks were to be assessed to duty under respective

CTH i.e., Chapter 27 . 'fherealler, the subject Bill of Entry was assessed

provisionally for want of original documents.

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. A/ 11792-

1185112022, dated 17.1O.2022101.12.2022 had held that the oil

contained in the Bunkers Tanks in the engine room of the vessel is to be

assessed to duty under CTH 89O8, along with the vessel for breaking up.

Further, in view of the aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Final

Assessment Order No. 422 /2516921 /SBY 12023-24, dated 30.O1.2024

held that Bunker Tanks containing oil are to treated as part of vessel's

machinery and the Oils contained in them are to be classified under CTH

8908 along with the vessel, as covered under Para 2(b) of Circular No

37 196 - Cus, dated O3.O7.1996. The Bill of Entry was finally assessed vide

Final Assessment Order No. 422l251692llSBYl2023-24, dated

3O.O1.2024 passed by the Assistant Commissioner, Customs Division,

Bhavnagar. Consequently, the appellant had Iiled refund claim which was

decided vide the impugned order. .. , -..;; .
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2.3 The adjudicating authority observed that the appellant also failed to

produce C.A. certificate in the format provided to them vide letter dated

O5.O3.2024 along with financial records irz. copy of Audited Balance Sheet,

Sales Invoices etc. This implied that the duty paid was shown as

expenditure and formed part of Profit and loss account of the appellant.

Therefore, as a settled position in law that where the appellant has itself

treated the refund amount due as expt:nditure and not as "claims

receivable", the claimant cannot be said to have passed the test of unjust

enrichment. Thus the appellant having failed to prove that incidence of

customs duty has not been passed on to any other person, the amount of

refund instead of being paid to them is liable to be credited to the

Consumer Welfare Fund. Therefore, the adjudicating authority has

sanctioned the refund claim of Rs. 5,07,040/- in terms of Section 27 of the

Customs Act, 1962 and credited the same to the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending on the grounds as mentioned in the grounds

of appeal.

PERSONAL HEARING

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

DISCUSSION & FIilDIIGS .

5. I have carefully perused the submissions and $efore going into the

merits of the case, it is observed that the date of communication of the

impugned order is L7 .O4.2O24 and the prcsent appea.l was filed on

1a.O2.2O25, i.e., after 307 days. In this regard, I have gone through the

provision of limitations for filing an appeal as specified under Section

128(1) ofthe Customs Act, 1962. The same is reproduced hereunder:

"SECTION 128. Appeal.s to [CommLssioner (Appeals)]. 
- 

(1) Ang

person aggieued by any deci-sion or order passed under thLs Act by an

oJficer of custotts lower in rank than a fPrincipal Commi-ssioner of

Custom.s or Commissbner of Customsl may appeal to the [Commi.ssinner

(Appeals)l [within skty dags] from the date of the communication to him

of such decbton or order.

[Prouided that the Commissioner (Appeals) mag, Lf he is satisfied that

the appellant wqs preuented by suJficient cause from presenting the

appeal uithin the aforesai.d peiod of sixty dags, allow it to be

presented within a further penod thirtu dags.l"

+

6
\

+
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5. 1 As per the legal provisions under Section I 28 of the Customs Act,

1962, tl:,e appeal has to bc filed within 60 days from the date of

communication of order. Further, if the Commissioner (Appeals) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 6O days, he can allow

it to be presented within a further period of 30 days.

5.3 It will also be relevant to refer to the judgment of Hon,ble Supreme

Court in case of Singh Enterprises - [2008 (221lr E.L,T. 163 (S.C.)], wherein

the Honble Apex Court had, while interpreting the Section 35 of the

Central Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but

in terms of the proviso, further 3O days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (l) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:

"8. The Commissioner of Central Exci.se (Appeals) as al"so the
Tibunal being creatures of Statute are uested utith juri.sdiction to
condone the deLay begond the permissible period prouid-ed under
the Statute. T'he period upto u,thich the prager for condonation can
be accepted is statutorilg prouided. It u.ns submitted that the logic
of Section 5 of the Indian Limitation Act, 1963 (in short the
'Limitation Act') can be auailed for condonatian of deLaA. The ftrst
proubo to Section 35 makes the position clear that the appeal ha-s

to be prefened tuithin three months from the date of
communication to him of the decision or order. Hotueuer, if the

Commi.ssioner Ls satlsfted that the appellant was preuented bg

sufJicient cause from presenting the appeal u.tithin the aforesaid
periad of 60 dags, he can allou.t it to be presented within a further
period of 30 dags. In other tuords, thi,s clearlg shou.ts that the

appeal has to be fiIed uithin 60 days but in terms of the provbo

further 30 days time can be granted bg the appellate authoitg to

entertain the appeaL The prouiso to sub-section (1) of Section 35
makes the position crystal cleor that the appellate authoritg has no

pouer to allow the appeal to be presented beyond the period of 3O

dags. The language used makes the position cLear that the

legi^slature intended the appellate authoity to entertain the appeaL

bg condoning deLag onlg upto 3O dags after the expiry of 60 dags

which is the normal peiod for preferring appeal. Therefore, there i,s

complete exclusion of Section 5 of the Limitation Act. The

Commissioner and the High Court uere therefore justified in
holding that there u)as no power to condone the delay after the

expiry of 3O dags period."

5.4 The above view was reiterated by the Hon'lcie Supreme Court rn

Amchong Tea Estate L2O|O 1257lr E.L.T. 3 ( S rther, the Hon'ble High

ffi
,.

fl
t
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Court of Gujarat in case of Ramesh Vasantbhai Bhojani - l2O 17 (357\

E.L.T. 63 (Guj.)l and Honble Tribunal Bangalore in the case of Shri Abdul

Gafoor Vs Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-

BANGI took a similar view while dealing with Section 128 of the Customs

Act, 1962.

5.5 In terms of legal provisions under Section 128 of the Customs Act,

1962 arrd in light of the judicial pronouncements by the Hon'ble Supreme

Court, Hon'ble High Court and Honble Tribunal Bangalore, it is settled

proposition of law that the appeals before first appellate authority are

required to be filed within 90 days, including the condonable period of 30

days as provided in the statute, and the Commissioner (Appeals) is not

empowered to condone any delay beyond 3O days.

5.6 In light of the above observation, I hnd that the appeal has been

filed after 90 days from the date of receipt ofthe order. I am not empowered

to condone the delay in filing the appeal beyond the period specified in

Section 128 of the Customs Act, 1962. Hence, the same is held to be time

barred.

6. In view of above, I reject appeal on the grounds of limitation without

going into the merits of the case.

_lj

A,D.

(AMrr' TA
COMMISSIONEIT (APPE

CUSTOMS, AHMEDABAD.

Dated -26.06.2025F. No. S/4e_476lCUS/JMN 120224 2i71;

To,

1. M/s Shri Gautam Ship Breaking Industries Pvt. Ltd',
Plot No. 11, Ship Recycling Yard, Alang, Dist - Bhavnagar,

Copy to:
gAt 

" 
Chief Commissioner of Customs Gujarat, Customs House,

Ahmedabad.

2. The Commissioner of Customs, Customs, Jamnagar.

3. The Assistant/ Deputy Commissioner of Customs, Customs Division,

Bhavnagar.
4. Guard File
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