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sder Seetion 129 DI i) of the Customs Act, 1962 [as amended), in respect of the
ollowing categories of cases, any person aggrieved by this order can prefer a Revision
\pplication to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finanee, [Department of Revenue) Parliament Street, New Delhi within 3 months from the
datle of commumeation of the order.

| PrafafsaafRaamde/order relating to
@) A ETHATAAaE e

£

[a) fany goods imported on baggage.

| RS
@) | MTEd

AT AR S o e W U TR R T T e
&g |

any goods loaded in a conveyance for importation into India, but which are not unloaded
41 thewr place of destination in India or so much of the quantity of such Roods as has not
bBeen unloaded at any sueh destination if goods unloaded at such destination are short of
the quantity required 1o be unlvaded at that destination.

o dmyewfifiem, 1002 Sy aueEsRTC RS aTTdRaa

lc) |Puyment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder,
=l : _
3. ‘ga'ﬂ AT AT R R AT U T T CATE o
| Sty R Y ]
The revision application should be in such form and shall be verified in such manner as
‘ miy be specified in the relevant rules and should be accompanied by

(®  SIEPITR, 1870%WGH. 6 A 1 BHUAII AP TCITARERITITE 2

¥
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!
|

la] | 4 ropics of this order, bearing Cour! Fee Stamp of paise fifty only in one copy as
preseribed under Schedule | item 6 of the Court Fee Act, 1870.
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el

(by | 4 {::?:m'.-»: of H'u-Eert*r-m—ﬂriginal. in addition to relevant documents, il any
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[t'J_ 4 I‘upi_rzs of the Application for Revision. / _,:_!':-’
e %
]
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(d} | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
tlundred only) or Rs, 1,000/~ (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
‘ prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
lees as 1K8.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

i 4 |wew, 2
Yy A |
H1Y[ee. 1962 FIURT 129 ¥ (1) Hysf=wifel v, -3
ﬂvﬁmtﬁmﬁm«mﬂ«fﬁmﬂmﬁmﬁﬁmﬂqﬂﬂm
f In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A1) of the Customs Act, 1962 in form

| €.A.-3 hefore the Customs, Excise and wervice Tax Appellate Tribunal at the following
adddress

e, Sea ARG | Castoms, Excie & Service Tax Appellate

&0, gftfeErdis Tribunal, West Zonal Bench
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LTI, GEHIATHEA, AP EIRUTRYE, $8R | 204 Floor, Bahumali Bhavan,

qj, HEHATAIG - 380016 Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

5. iﬁﬂw 1962 BRI 129 € (6) B WATGEPHUTIGH, 1962 SR 129
(1) sfterwryPaffmeedamsAaiRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

[a) | where the amount of duty and interest demanded and penalty levied by any officer of —
Customs in the case 1o which the appeal relates is five lakh rupees or less, one thousand
rupees; |

m; FHUTAATEE RS ETeylTaeaTrERafus-gal urgaeuy

(b) | where the amount of duty and interest demanded and penalty levied bj-_u::u- officer of
Customs in the case to which the eppeal relates is more than five lakh rupees bul not
exceeding fifty lakh rupees, five thousand rupees ;

. = e
e FHITTHTEE T e e SRS L.

where the amount of duty and interest demanded and penalty levied by any olficer ol
e Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
| thousand rupees

) | SHNEE as g AU ARO[ ®® 104 QbR ol Yepursedyaa S araHe, grega
104 HETHCTUR, TR P acie sadigae, SdteeamngT|

' (d) | An appeal against this order shall lie before the Tribunal on pag.-*rnt:m" of 10% of the duty |
demanded where duty or duty and penalty are in dispute, or penalty, where penulty dlone
is in dispute.

- mﬁﬁunﬁﬂm 129 i:q; ﬁwfmﬂrmﬁw&smmﬁ:%ﬂm (&)
¥ CUERIE PRI ERLIRINE I - dyE |

f) in an appeal for grant of stay or for rectification of mistake or for any other purpose. o1

(b) for restoration of an appeal or an application shall be accompanicd by  lee of five
Hundred rupees.
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ORDER-IN-APPEAL

Three appeals have been filed by M/s Kiran Ship Breaking Co., Plot No.
82, Ship Recycling Yard, Alang, Dist - Bhavnagar (hereinafter referred to as
“the appellant”) in terms of Section 128 of the Customs Act, 1962 against
the Orders-in-Original (Details as per Table-A) (hereinafter referred to as
‘the impugned orders”) passed by the Assistant Commissioner, Customs
Division, Bhavnagar (hereinafter referred to as “the adjudicating

authority”).
Table A
Sr. | Appeal No Bill  of | FAO No. & Date 010 No. &Date Amount
| No Emry No. of Refund
&Date (in Rs)
predited to
the
Consumer
Welfare
Fund
01 TsHe 529198703 | 706/2534655/SBY/2 | 333/CUS-REF/2024- | 118363
WICUS/IMN20 | 092021 | 023-24/19.03.2024 | 25/08.10.2024
| 2425
{12 |.--..m- T 3365584/18 | 749/2536646/SBY/2 | 345/CUS-REF2024- | 96,195
365 CUSAMNR20 | 112022 | 023-24/20.03.2024 | 25/22.10.20204
24-25
03 | SM9- 298935521 | 939/2559924/SBYR | 362/CUS-REF/2024-
CI6VCUSIMN20 | 102022 | 023-24/03.05.2024 | 25/06.11.2024
24-25
e |
& z
2 Briefly stated, facts of the case are that the appellant, having their

Ship Recyeling Yard at Plot No. 82, Ship Recycling Yard, Alang, Dist -
Bhavnagar, had imported vessels for breaking up/recycling and filed Bills
of Entry as detailed in Table A above under Section 46 of the Customs Act,
1962, They had self-assessed the goods viz. Vessels for breaking under
CTH 89.08, Bunkers under CTH 27.10 & Consumables under CTH 98.05

and paid the assessed customs duty.

2,1 There were some dispute with regard to assessment of cus;ums
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. 0il) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil contained in Bunker Tanks inside/outside the
engine room of the vessel was to be assessed to duty under CTSH 89.08 of
1 Customs Tariff Act, 1975 along with the vessel, The Department was of
a view that Fuel and Oil contained in Bunker Tanks were to be assessed to
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duty under respective CTH i.e., Chapter 27. Thereafter, the Bills of Entry

were assessed provisionally for want of original documents.

2.2 Further, the Hon'ble CESTAT, Ahmedabad, vide its Order No.
A/11792-11851/2022, dated 17.10.2022/01.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be
assessed to duty under CTH 8908, along with the vessel for breaking up.
Further, in view of the aforesaid order of the Hon'ble CESTAT, the
Assistant Commissioner, Customs Division, Bhavnagar vide Final
Assessment Orders as detailed in Table A above held that Bunker Tanks
containing oil are to treated as part of vessel's machinery and the Oils
contained in them are to be classified under CTH 8908 along with the
vessel. as covered under Para 2(b) of Circular No. 37/96 - Cus, dated
03.07.1996. The Bills of Entry was finally assessed vide Final Asscssment
Orders as detailed in Table A above passed by the Assistant Commussioner,
Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

2.3  The appellant during adjudication had submitted a copy of
Certificate issued by C.A. M/s Ankit J Shah & Co. wherein it is stated that
incidence of customs duty paid on Bunker (Oil and fuels) have not been
passed on to any other person. The appellant was requested to produce

C.A. Certificate in the format provided along with the documentary

roevidence to verify that the refund amount claimed were shown as ‘amount
«eivable’ in the books of account and that the incidence of duty [claimed
§ befund) had not been passed on to any other person. [n reply the
~:;. «llant submitted that unjust enrichment is not applicable in their case

~and relied upon following case laws: -

(i) 2017 (348) E.L.T. 537 (Tri. -Chennai)
(ii) 2015 (327) E.L.T. 13 (Mad)

(iii) 2018 (360) E.L.T. A 204 (Bom|

(iv] 2020 (371) E.L.T. 542 (Chan|

(v) 2022(60) G.S.T.L. 48 (Del).

2.4 The adjudicating authority found that the casc laws woere not
relevant in the issue as far as clause of unjust enrichment is concerned
The adjudicating authority also found that that when the clement of any
duty paid on any goods is debited to Purchase Account which is forming
part of the Profit & Loss Account, as a cardinal accounting principles, the
said element of duty becomes a part of the cost of the goods. As such,

whenever such goods are sold at a later stage to the buyers/ customers,
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the Sales Price fetched for such goods is considered as inclusive of the
clement of duty paid thereon such goods. Accordingly, here in the case, it
was observed that the incidence of Customs duty paid at the time of import
ol goods is passed on to the buyers/ customers at the time of its sales in
the form of Sales Price. The adjudicating authority also observed that once
the amount of Customs Duty paid is debited as cost to purchase under
Profit & Loss Account and non-fulfillment of obligatory condition of Section
28C would be sufficient enough to conclude that Sales Price of the goods
bear entire Customs Duty paid on such goods. Under such circumstances,
the grant of refund of Customs Duty would tantamount to receipt of refund
of customs duty from customers as well as from exchequer, which will get
the claimant unjustly enriched. Thereafter, the adjudicating authority
relying upon the Final Order No. A/30122-30123/2023, dated 01.06.2023
passcd by the Hon’ble CESTAT, Hyderabad in the case of Sachdey
Overseas Fitness Pvt. Ltd & Nityasach Fitness Pvt. Ltd has sanctioned the
refund clainis as detailed in the Table A above in terms of Section 27 of the
Customs Act, 1962 and credited the same to the Consumer Welfare Fund.

3. Being agerieved with the impugned Orders, the appellant have filed

the present appeals contending as under;

* The act of crediting the sanctioned refund amount in to the so called

Consumer Welfere Fund of the department is not genuine and corr -
The appellant had sold out the disputed stock of bunkers at very £ _)? A
price prevailing at the time and sale/ removal of disputed bunkers mﬁ%ﬂ‘&l ;l ‘,

\\/ﬁ{] |

“'fn‘.
reference. The appellant had sold out the disputed stock of bunkc\‘“-—-

loo, before starting of hot breaking activities upon the vessel urn

under cover of various Sales Invoices which had been issued at the very
less price than considered the same at the time of provisional
assessment of the bill of entry. Thus. in the present case, the question
of importing the concept of as to why the sanctioned refund amount
should not credited in to the Consumer Welfare Fund, is not coming in
to picture,
¢ The whole purchase price of the ship under reference had never been
mereased decreased at any stage ie. either at the time of Provisional
Assessment or making the Final Assessment on the very ground that
the purchase price/transaction value as considered by the department
had not either decreased or increased so far as the transaction of the
vessel under reference has been made in US Dollar as agreed upon in
the above referred MOA. The sanctioned refund claim has been
wrongfully credited in to the so called Welfare Fund,
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 The ground considered for crediting in to the Wellare Fund appears to
have been consider/taken in pursuance of the respective asscssed
Income Tax Return. This Income Tax Return has no direct nexus with
the crediting such sanctioned refund amount in to the so called Welfare
Fund. The appellant had sold out the disputed stock of bunker at very
low price and this price has direct nexus with the crediting such
sanctioned refund amount in the above Welfare Fund. This Welfare
Fund has a special character in understating of concept of crediting in
to so called Welfare Fund and having no nexus with the present refund
claim for this contention the appellant fully apprised that in the present
case, the concept of crediting such sanctioned refund amount appecars
not to have been true, correct and genuine but imported without any
authority of law. This gross Income Tax value is nothing but pertaining
to Commercial Business carried out by the Appellant in or in relation to
the ends of sales of such goods in the open market.

o The department had also erred in making provisional assessment by
wrongfully converting such value of the bunker in US Dollar at the time
of making provisional assessment and accordingly no nexus with the
calculation of such refund amount and this calculation in Rupces was
also inclusive of the purchased price of the ship. This price in US Dollar
appears to have been wrongfully considered in making credit of the

sanction refund amount to the Welfare Fund read with such concept of

transaction value. From these submissions, it is clear that the
Z4ppellant had not collected the incidence of duty from such purchaser
39f the disputed stock of bunkers which had been started to sale in to

Customs Act, 1962. Therefore, the act of Adjudicating Authority in
crediting the sanctioned refund amount in to the so called Welfare
Fund is not true correct and proper but to be set asidc.

o The appointed Chartered Accountant has clearly certificd that the in
the refund claim, the question of passing or not passing of incidence of
duty under refund does not arise. In this regard, the appellant relied
upon the various settled case laws wherein the concerned authority has
clearly held that “in such cases’, the question of unjust enrichment

does not arise.
) 2015 (327) ELT 13 (Mad); Commissioner of C. Ex., Chennal-l,
i) 2017 (348) ELT 537 (Tri. -Chennai); Mennekes Eleetric India P.
Ltd. v/s Commissioner of Cus., Chennai-lI
(i) 2018 (360) ELT A204 (Bom.); Commissioner v/s Tata Motors

Ltd ’A/[/
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vl 20200 (371) ELT 342 (Chan); Gaurav Enterprises v/s
Commusstoner of Customs Amritsar
) 2022 (60) G.S.T.L. 48 (Del); Rambagh Palace Hotel Pvt, Ltd. v/s
Commussioner ofC. Ex. & GST, Jaipur
w) 2013 (294) E. L. T. 320 (Tri- Bang.) in case of VXL Instruments
Ltd. v/s Commissioner of Customs, Banglore
(vil) 2015 (317) E.L.T. 637 (Tri. Del) in case of Business Overseas
Corporation v/s C. C. (Import & General), New Delhi
(vi) 2017 (48) S. T. R. 298 (Del) in case of Munch Food Products
Ltd. v/s Commissioner
In view of the above stated grounds of appeal it is clearly establish that
in the present case, the question of invoking the concept of unjust
cnrichment does not arise. Therefore, the sanctioned amount of refund
claim has wrongly credited to the consumer welfare fund.
PERSONAL HEARING
4 Shri- Rahul Gajera, Advocate, appeared for personal hearing

25.06.2025 in physical mode. He reiterated the submissions made at the
time of filing appeal and also submitted a common written submission
wherein he submitted that:

» It is evident from the Bill of Entry and the Appellant’s Sales Invoices,
that the price at which the Appellant sold the imported Bunkers is
much below the import price/value of the Bunkers on which l:he
duty was assessed. Therefore, the Appellant has not been ahlafl‘,ﬂ

even recover the import price of the Bunkers, much less the &%
paid thereon. Consequently, the question of the Appellant hﬁ.rlng N\
passed on and recovered from the buyers, the duty paid on \Yﬁ‘____{.-’f‘" :
Bunkers does not arise. Clearly, the burden of the said duty hak“---*"'
been borne by the Appellant and has not been passed on to the
ouyers. A perusal of the Appellant’s Sales Invoices would show that

the Appellant has only recovered the GST payable on the local sales

and not the import duty paid on the Bunkers.

~ It is settled law as laid down in the following judgments that debit of
the duty amount to expenses, without corresponding addition in the
import price to arrive at the local sale price, means that Appellant
has absorbed and borne the said amounts and it cannot lead to the
conclusion that the Appellant has passed on the incidence thereof.
T'he appellant relied upon the following case laws:

(1) CCE v Flow Tech Power-2006 (202) ELT 404 (Mad): Para 3
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(i)  Elantas Beck India Ltd v CCE - 2016 (339) ELT 325 (Tr1. -
Mumbai); Para 5

(iii) Birla Corporation Ltd v CCE - 2008 (231) ELT 482: Para 5

(ivj Bharat Kumar Indrasen Trading P. Ltd v CC-2018 (2] TMI
1574; Paras 7 and 8.

(v) Shyam Coach Engineers v CCE - 2024 (1) TMI 245: Paras 5.7,
5.8 and 6.

In the present case, not only has the Appellant not added the duty
amount to the import price to arrive at the local sale price, but n
fact, the local sale price is even below the import price on which the
duty is assessed. Consequently, as laid down in the aloresaid
judgments, merely because the duty was debited to expenses, i
cannot be said that the incidence thereof was passed on to the

buyers.

% The decision in Pr. Commr of CC v Sachdev Overseas Fitness P. lid
and Nityasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT-Hyderabad
relied upon by the Assistant Commissioner is that of a Single
Member of the Tribunal, whereas the decisions referred to herein
above are of the Hon'ble High Court and Division benches of the
Tribunal. Moreover, in the said decision relied upon by the Assistant
Commissioner, unlike the present case, it was not the case ol the
importer had imported goods has been sold below the import price.

The said decision, therefore, cannot beapplied to the present case.

The amount excess deposited during the provisional

assessment/pendency of a classification dispute 1s a revenue
deposit, and not a final payment of duty. The refund of such revenue
deposits is not governed by Section 27 of the Customs Act, 1962,
and hence refund cannot be denied on the ground of applicability of

doctrine of unjust enrichment provided therein.

» It is submitted that in the cases where duty on fucl and oil werc
deposited without lodging a formal protest, the finalization of
assessments was nevertheless carried out pursuant to the judgment
of the Hon'ble Supreme Court in the case of Mahalaxmi Ship
Breakers by which issue of classification was put to rest in favour of
ship breaking units. Therefore, excess amount arising out of such
final assessment should be treated as payments made under

mistake of law and such amounts do not retain the character of
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duty. and the bar of unjust enrichment under Section 27 would not

apply to such deposits.

» It is a common practice that fuel and oil available on board of ship
are necessarily required to be removed for the purpose of hazardless
and efficient operation of ship breaking. It is submitted that bar of
unjust enrichment do not apply to such items removed below cost as

a distressed sale.

» The above proposition of law is well settled by various judgments.

The appellant eraves leave to submit the same during heanng.

DISCUSSION AND FINDINGS

5. | have gone through the facts of the case available on record and
the submissions made in the grounds of appeal as well as those made
during hearing. The issue to be decided in the present appeal is whether
the impugned orders passed by the adjudicating authority crediting the
amount of sanctioned refund to the Consumer Welfare Fund, in the facts

and circumstances of the case, is legal and proper or otherwise.

5.1 It is observed that the appellant had imported vessels for breaking
up/recyeling and filed Bills of Entry as detailed in Table A above under
Section 46 of the Customs Act. 1962. There was dispute in respet
classification of Fuel and Oil (Fuel Oil, Marine Gas 0il, Lub 0il), whick »}.
settled by the Hon'ble CESTAT, Ahmedabad, vide its Orders Af;],ir &\
11851/2022, dated 17.10.2022/01.12.2022 wherein it was held ﬁt\"thc )
oil contained in the Bunkers Tanks in the engine room of the vesseﬁs@
assessed to duty under CTH 8908, along with the vessel for breaking up.

The Bills of Entry were assessed provisionally. Subsequently, the Bills of

Eniry were finally assessed vide Final Assessment Orders as detailed in

Table A above passed by the Assistant Commissioner, Customs Division,
Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders dated
17.10.2022/01.12.2022. Consequently, the appellant had filed refund
claims along with Certificate issued by C. A. M/s Ankit J Shah & Co.
wherein it is stated that incidence of customs duty paid on Bunker (Oil and

fucls] have not been passed on to the buyers of the goods or any other
person, The CA certificate submitted by the appellant neither disclosed the

details of the supporting documents on the basis of which such certificate

was issued nor financial records viz. copy of Audited Balance Sheet, Sales
Invoices ete. had been provided as per the Board Circular No. 07/2008,

dated 28.05.2008 wherein it has been stressed upon the need to g0
through the details of audited Balance Sheet and other related financial

records, certificate of CA ete., to verify as to whether the burden of duty
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and interest as the case may be, has not been passed on to any other
person as for the doctrine of unjust enrichment, It is observed that there s
no dispute regarding eligibility of the appellant for refund on merit The
only dispute is whether the appellant has crossed the har of unjust
enrichment so as to decide whether the amount of refund is to be given to

the appellant or else to be credited to the Consumer Welfare Fund.

9.2  The adjudicating authority has on scrutiny of the refund claims
observed that the C.A. Certificate submitted by the appellant neither
disclosed the details of supporting documents on the basis of which such
certificate was issued nor financial records viz. copy of Audited Balance
Sheet, Sales Invoices etc. were provided. The adjudicating authority has
further observed that the Board Circular No. 07/2008, dated 28.05.2008
has stressed upon the need to go through the details of audited Balance
Sheet and other related financial records, certificate of CA cte., which are
relied upon, to verify as to whether the burden of duty and interest as the
case may be, has not been passed on to any other person as for the
doctrine of unjust enrichment. The findings of the adjudicating authority in
the impugned orders as per appeal listed at Sr. No 01 of Table A is as

under:

“I have gone through the case laws cited by the claimant. | find that the
case laws are not relevant in the issue as far as clause of unjust
enrichment ts concerned. | find that when the element of any duty paid
on any goods is debited to Purchase Account which is forming part of
the Profit & Loss Account, as a cardinal accounting principles, then the

said element of duty becomes a part of the cost of the goods. As such,

whenever such goods are sold at a later stage to the buyers/customers,
the Sales Price fetched for such goods is considered as inclusive of the
element of duty paid thereon such goods, accordingly, here in the case it
is observed that the incidence of Customs duty paid at the time of import
of goods is passed on to the buyers/ customers at the time of its sales in
the form of Sales Price. In fact, statutory provision of Section 28C
provides for indication of amount of duty paid in all the documents
relating to assessment, sales invoice, and other like documents, the
amount of such duty which will form part of the price at which such
goods are fo be sold, which is not done by the claimant in the instant
case. Once the amount of Customs duty paid is debited as cost to
purchase under Profit & Loss and non-fulfillment of obligatory condition
of Section 28C would be sufficient enough to conclude that Sales Price of
the goods bear entire Customs duty paid on such goods. Under such

cireumstances, the grant of refund of Customs Duty would tantamount
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to receipt of refund of customs duty from customers as well as
exchequer, which will get the claimant unjustly enriched. [Reliance
placed on the Final Order No. A/30122-30123/2023 dated 1.6.2023
passed by the Hyderabad Bench of CESTAT in Departmental Appeals
No. 30010-11/2023 in case of Sachdev Overseas Fitness Put Ltd &
Nityasach Fitness Put Ltd,].

I'he claimant also failed to produce CA certificate in the format provided
to them vide the office letter dated 05.08.2024 along with financial
records viz, copy of Audited Balance Sheet, Sales Invoices etc. This
implied that the duty paid was shown as expenditure and formed part
af Profit and loss account of the claimant. Therefore, as a settled position
m law that where the claimant has itself treated the refund amount due
as expenditure and not as ‘claims receivable”, the clatmant cannot be
satd to have passed the test of unjust enrichment. Thus the claimant
having failed to prove that incidence al customs duty has not been
passed on to any other person, the amount of refund instead of being

paiel te them is liable to be credited to the Consumer Welfare Fund.”

Accordingly, the adjudicating authority has sanctioned the refund claims
as detailed in the Table A above in terms of Section 27 of the Custnn_:ls Act,,
1962 and credited the same to the consumer welfare fund v:iﬂ& the

impugnod orders. :"E!“__' %
//'-"*‘;,.'f. ‘%\\;. \
F .9 i}

g ) Laf a1

9.3 | have perused the relevant Section 27 (1A) and 27 (2):iaf %
i - | i .. '

Customs Act, 1962 and same is reproduced as under: e\ H'.,.--" ;
%N S

(1A} The application under sub-section (1) shall be accompanied Ey#_;-*
such documentary or other evidence (including the documents
referred to in section 28C) as the applicant may furnish to establish
that the amount of duty or interest in relation to which such refund
is claimed was collected from, or paid by him and the incidence of
such duty or interest, has not been passed on by him to any other

PEFSON.

2) If, on receipt of any such application, the [Assistant
Commissioner of Customs or Deputy Commissioner of Customs] is
satisfied that the whole or any part of the [duty and interest, if any,
pad on such duty] paid by the applicant is refundable, he may
make an order accordingly and the amount so determined shall be
credited to the Fund :

Provided that the amount of [duty and interest, if any, paid on such
duty| as determined by the [Assistant Commissioner of Customs or
Deputy Commissioner of Customs| under the foregoing pmur'.siuns of
this sub-section shall, instead of being credited to the Fund, be paid
to the applicant, if such amount is relatable to -
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(aJthe [duty and interest, if any, paid on such duty] paid by the
importer, [or the exporter, as the case may be| if he had not passed
on the incidence of such [duty and interest, if any, paid on such
duty/ to any other person;

(b)the [duty and interest, if any, paid on such duty| on imports made
by an individual for his personal use;

(c) the [duty and interest, if any, paid on such duty] borne by the
buyer, if he had not passed on the incidence of such [duty and
interest, if any, paid on such dutyf to any other person;

(d)the export duty as spectfied in section 26,
fe) drawback of duty payable under sections 74 and 75,

(f) the [duty and interest, if any, paid on such duty/ borne by any
other such class of applicants as the Central Government may, by
notification in the Official Gazette, specify:

[lg) the duty paid in excess by the importer bEfm'E an order
permitting clearance of goods for home consumption is made where

(i) such excess payment of duty is evident from the bill of entry in
the case of self-assessed hill of entry; or

(i) the duty actually payable s reflected in the reassessed bill of
entry in the case of reassessment:|

Provided further that no notification under clause (f} of the Jurst proviso shall
be issued unless in the opinion of the Central Government the incidence of
Jduty and interest, if any, paid on such duty] has not been passed on by the
persons concerned to any other person.

5.4 [ have also perused Section 28 D of the Customs Act, 1962 and

same is reproduced as under:

“SECTION 28D. Presumption that incidence of duty has been passed
on to the buyer. — Every person who has paid the duty on any joods
under this Act shall, unless the contrary is proved by him, be deemed
to have passed on the full incidence of such duty to the buyer of such

goods.”

From plain reading of the above legal provisions, it is clear that the
appellant was required to submit documentary evidence to establish that
the amount of duty in relation to which the refund is claimed was paid by
him and the incidence of the duty has not been passed on by him to any
other person. As per Section 28D of the Customs Act, 1962, the burden of
proof is on the appellant to establish that they had not passed on the
incidence of duty paid. Thus, until and unless the appellant satisfics with
the relevant documents, indicating the fact that it has paid the duty and

the same has not been passed on to the customers, such a claim cannot be
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accepted, Therefore, until the contrary is proved, there is a presumption

provided under the statute that the duty has been passed on to the buyer.

5.4.1 It is undisputed that the goods in question have been sold to buyers
and the transactions are shown as part of Profit and Loss Account.
Further, it is observed that the appellant had not submitted CA Certificate
along with appeal. However, it is observed from the impugned orders that
the appellant had submitted Certificate issued by CA M/s Ankit J Shah &
Co. before the adjudicating authority, wherein it is stated that the
incidence of customs duty paid on Bunker (Oil and fuels) have not been
passed on to any other person. As recorded in the impugned orders the CA
certificate submitted by the appellant neither disclosed the details of the
supporting documents on the basis of which such certificate was issued
notr financial records viz. copy of Audited Balance Sheet, Sales Invoices ete.
nad been provided as per the Board Circular No. 07/2008 dated
28.05.2008 wherein it has been stressed upon the need to go through the
details of audited Balance Sheet and other related financial records,
certilicate of CA ete.. to verifv as to whether the burden of duty and interest
as the case may be, has not been passed on to any other person as fnr

doetrine of unjust enrichment.

5.5 The appellant has not submitted any documents 1o f;uhst dmatﬁ& 'j
that the meidence of duty claimed as refund has not been passed tm:bk

him to any other person and not submitted copy of balance sheet shnmng-_--

the refund claimed as "Custom Duty Receivable”. The CA has in the said
Certificate as recorded in the impugned order has made a bald statement
that the incidence of customs duty paid on Bunker (0il and fuels) havenot ~*
been passed on to any other person without any supporting documents
such as copy of balance sheet, sales invoices or any other financial
documents. No CA Certificate was enclosed along with the appeal.
However, the CA Certificate produced before the adjudicating authority in
this case without supporting documents cannot be considered for

discharging the burden of unjust enrichment.

P

5.6 't 1s further observed that the Chartered Accountant’s Certificate
alone is not the conclusive proof of having not passed on the incidence of
duty to the customers. A certificate of Chartered Accountant is just a
corroborative evidence only as held by the Hon ble High Court in the case
of Commr. of C. EX., Aurangabad Versus Toyota Kirloskar Motors Ltd
2010 [256) E.L.T. 216 (Kar.)|. The Honble High Court’s view was not
disturbed by the Honble Supreme Court vide (2011 (274) E.L.T. 321
(S.C.}|. Further, in a number of decisions, it has been held that Chartered

Accountant's certificates alone is not a sufficient evidence to discharge the
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burden cast upon the appellant to prove that incidence of duty has not
been passed on to the customers. Further, it is the ‘incidence of duty’ and
not the duty as such which is required to be shown to have not been
passed on from the sale record, balance sheets and other related

documents. In this regard, I rely upon the following case laws:

() Shoppers Stop Ltd. - 2018 (8) G.S.T.L. 47(Mad.)

(i) BPL Ltd. - 2010 (259) E.L.T. 526 (Mad.)

(iij Crompton Greaves Ltd. - 2011 (22) S.T.R. 380(Tri. - Mum,]

(iv) UOI v. Solar Pesticides Pvt. Ltd. reported in [2000 (116) E.L.T
401(S.C.)]

(v M/s Ispat Industries Ltd vs Commissioner of Customs
(Mumbai) - [2015- TIOL-61 4-CESTAT-MUM|.

el In fact, in the case law of BPL Ltd. - |2010 (259) E.L.T. 526 (Mad.})|,
the Hon'ble High Court of Madras has distinguished the Judgment in the
case of Flow Tech Power- (2006 (202) ELT 404 (Mad)] which has been relied
upon by the appellant. The observation of the Hon'ble High Court is as

under:

“9. Therefore, considering the above said provisions and applying the
same to the facts on hand, we are of the opinion that the Tribunal has

committed an error in merely relying upon the certificate produced by the
irst respondent without taking into consideration of the fuct that no
| kvidence has been produced for considering the claim of refund. The
Tnibunal also relied upon the Judgment of Commissioner of C.Ex.,
Cotmbatore v, Flow Tech Power reported in 2006 (202) E.L.T. 404 (Mad),
The said Judgment is not applicable to the present case on hand cind
the Tribunal has wrongly relied upon the said Judgment. This Court in
the said Judgment has clearly held that the certificate issued by the
Chartered Accountant along with other evidence such as Profit and Luss
Account are sufficient evidence to consider the claim for refund. The said
Judgment cannot be construed to lay doun the propesition of law that
the certificate issued by the Chartered Account would automatically
enable the person to get exemption in the absence of any other evidence
to support that he is entitled to refund. Hence, on a consideration of the
above said Judgment and also on the consideration of the [acts
involved, we are of the opinion that the appeal will have to be allowed
and accordingly the same is allowed and the question of law framed is

answered in favour of the revenue.”

5.8 | have also perused the decision of the Hon'ble Tribunal,
Hyderabad, vide Final Order No. A/30122-30123/2023, dated 01.06.2023
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nassed in Departmental Appeals No. 30010-11/2023 in casc of Sachdev
Overseas Fitness Pvt, Ltd & Nityasach Fitness Pvt. Ltd., relied upon by the
adjudicating authority. The Hon'ble Tribunal, Hyderabad had held that if
duty incidence was not passed on then, the same should have been
recorded in their receivable account. The amount claimed as refund should-
he shown as receivables in any of their books of account and merely
producing a CA certificate would not suffice to prove that the incidence has

not been passed on. The relevant paras are reproduced hereunder:

“12. The issue to be decided is whether, in the facts of the case, the
doctrine of unjust enrichment was correctly applied or otherwise. The
Department has mainly relied upon statutory provisions whereby certain
presumptions are made with regard to passing of incidence of duty
unless there s evidence to the contrary. Admittedly, in this case, on
reassessment the rate of duty was reduced and as consequence
respondents filed refund claims. The Respondents, at that point of time,
were aware of the quantum of refund even though they had to go
through the procedural requirement of filing refund claim. In fact they
have clearly specified the amount of refund which they were eligible as
consequence [o reassessment also. At this point also they have not
shown this amount as receivable in any of their books of account nor
any such ewvidence was produced before the competent authority
sunctioning refund to the effect that they had not passed on tu;a(ﬁ'ﬁm
amount of applicable Customs Duty to their customers except ﬁ?r m
CA's Certificate. 1; \ &

The statutory provisions concerning grant of refund and apphcr:ztmn Lw
of unjust enrichment are very clear. The Respondents were required to .
giwe clear evidence fo the sanctioning authority that they had not
collected the duty or had only partially collected the duty instead of full
duty by way of any relevant document. They have clearly failed to do
so. In fact, the statutory provisions clearly provided for the documents
which would show the element of duty in the price and if such
documents were produced it would have clearly shown the exact
amount of duty included in the price or otherwise. They have not
produced any such documents. Therefore, in the absence of any such
cvidence, merely producing CA certificate would not suffice to shift the

hurden of presumption for the purpose of Section 27 read with Section
28C of the Customs Act.

4. On the other hand, the learned DR has invited the attention to
plethora of cases and especially to the settled position in the case of

Ispat Industries Ltd vs Commissioner of Customs (Preventive), Mumbai
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fZHJETIGL-ﬁH—CESTATMuW wheretn, inter alia, it was held that if the
duty incidence was not passed on then the same should have been
recorded in their receivable account. The other Judgments relied upon in
Support of argument that merely producing a CA certificate would not

suffice to prove that the incidence has not been passed on, are as
follows:

(if Commr. of Customs (Exports), Chennai vs BPL Ltd {2010 (259)
ELT 526 (Mad.)|

(i) Shoppers Stop Ltd vs Commr. of Customs (Exports), Chennai
[2018 (8) GSTL 47 (Mad.)

(tif) Hindustan Petroleumn Corporation Ltd vs CCE, Mumbai Il [2015

(317) ELT 379 (Tri-Mumbai)|
iv)] Adarsh Kumar Goel and Rajesh Bindal, JJJCT Lii vs CCE
[2006 (202) ELT 773 (P&H)|
(v) Philips Electronics India Ltd vs CCE, Pune-I [2010 (257) ELT 257
(TriMumbai)]

These judgments essentially indicate that the onus is on claimant of

refund to produce sufficient and tangible evidence, including CA's
certificate, if they so wish, but merely CA’s certificate to the e¢ffect that

imed, cannot be the basis for conclusive evidence to the same. This is
cause of the statutory provisions regarding presumption, the
partment has to consider that the duty incidence has been pussed on
and therefore, doctrine of unjust enrichment, as provided for in the

statutory provisions would be applicable.

15. In the present case, barring CA certificate, no other evidence has
been produced by the Respondents before the Adjudicating Authority.
As against this, the Department has clearly brought out certain cuidence
like the Respondents having not shown this amount as “receivables” in
thetr books of account during the relevant time or not having produced
any documents etc., as envisaged under Section 28C of the Customns
Act. All these evidence leading to the conclusion that they have treated
the duty as an element of expenditure and therefore, forming part of the
Profit & Loss account and not as receivables. It is also noted that they
were aware that reassessment would lead to refund and they were also
aware about the exact amount of refund which would be adnussible to
them on merits, and despite that they had not shown this amount as
receivables in any of their books of account. Therefore, in the fucts of the

case, they have clearly not been uble to clear the bar §f unjust
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enrichment by not having produced sufficient evidence before the

arwyinal authority. "

5.9 Applying the ratio of the aforesaid judgment of the Hon'ble
Tribunzl, Hyderabad to the facts of this case, it is observed that in the
present case also, the appellant has not enclosed CA Certificate along with
‘he appeals. However, the appellant has submitted a copy of Certificate
ssued by C. A, M/s Ankit J Shah & Co., to the adjudicating authority,
wherein it is stated that the incidence of customs duty paid on Bunker (Oil
and fucts) have not been passed on to any other person. The CA certificate
submitted by the appellant to the adjudicating authority neither disclosed
the details of the supporting documents on the basis of which such
certificate was issued nor financial records viz. copy of Audited Balance
Sheet, Sales Invoices ete. The CA Certificate was not supported by any
Ainancial documents. Thus, the Chartered Accountant Certificate
submitied by the appellant to the adjudicating authority also does not
support their case. The appellant had not submitted their books of
account, or any other documents wherein the amount claimed as refund is
shown as receivable. The appellant had not submitted any of their baoks of
account, copy of sales invoices nor any such evidence was produced before
the adjudicating authority to the effect that they had not passed on the

neidence of Customs duty claimed as refund to their customers. Hence,

the appellant has failed to cross the bar of unjust enrichment. In view of
the above, | am of the considered view that the adjudicating authority ha -
R 2 /
correctly credited the amount to be refunded to the Consumer wuifm’”““\?‘%_
|5/ &N
Fund. [ 2 gl

5.10  The appellant in their submission contended that the dedsib&:}_ﬂ
the case of Pr. Commr of CC v Sachdev Overseas Fitness P. Ltd. ;nﬂ_.
Nitvasach Fitness P. Ltd- 2023 (6) TMI 161-CESTAT-Hyderabad relied upon
by the Assistant Commissioner is that of a Single Member of the Tribunal,
whereas the decisions referred to herein above are of the Hon'ble High
Court and Division benches of the Tribunal. In this regard 1 have perused
the decision in the case of Pr. Commr of CC v Sachdev Overseas Fitness P.
‘td and Nityasach Fitness P. Ltd- [2023 (6) TMI 161-CESTAT-Hyderabad]
and abscrve that this decision has been passed following the decision of
Hon'ble Supreme Court, Hon'ble High Court, Division benches and three-
member bench of the Hon'ble Tribunal. Further, the decision in the case of
Flow Tech Power- [2006 (202) ELT 404 (Mad)] relied upon by the appellant
has been distinguished in the case of BPL Ltd. - [2010 (259) E.L.T. 526

(Mad.])|. Thus, the contention raised by the appellant is not sustainable and
hence, is rejected.
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9.11 I have also perused the decision of Hon'ble Tribunal. Murmbai in the
case of Mahendra Engg. & Chemical Products Ltd. Versus Commr. Of C.
Ex., Pune - I [2019 (368) ELT 84 (Tri - Mumbai)| wherein the Hon'ble
Tribunal relying on the decision in case of Philips Electronics India Lid. Vs
Commissioner of Central Excise, Pune-1 [2010 (257) E.L.'T. 257 (Tri. -
Mum.)] has categorically held that the only possible way to pass the bar of
unjust enrichment is that the disputed tax/duty is not expensed olf in the
accounts, but booked as ‘Receivables’. The relevant para is reproduced as

under;

“9. The refunds under Indirect taxes have to cross the bar of ‘Unjust
Ennchment’. If the amount of Tax/Duty sought to be refunded has
been recovered from the buyers, then the claimant is not entitled to
refund. Even if [sic] such amount of tax, though not directly recovered
from the client, but has been charged to expenses in the bhooks of
accounts, then also it is consistently held that the claimant has
indirectly recovered the tax and hence failed to cross the bar of unjust

enrichment. The only possible way to pass the bar of unjust

enrichment is that the disputed tax/duty is not expensed off in_the

x

accounts, but booked as ‘Receivables’..........

5.12 [ have also perused the decision of Hon'ble Tribunal, Mumbai in the

case of Hindustan Petroleum Corporation Ltd. Versus Commr. of C. Ex.,
Mumbai - II [2015 (317) ELT 379 (Tri - Mumbai)|, which was appealed to
] gh Court and the same is admitted in 2016 (331) ELT A130 (Bombay
1igh Court), wherein the lon'ble Tribunal relying on the decision of
Hon'ble Apex Court in Allied Photographic India Ltd. [2004 (166) E.L.T. 3
(S.C.)|] held that if the amount claimed as refund has been treated as
expenditure and not as “claims receivable”, the appellant cannot be said to
have passed the test of unjust enrichment, The relevant Para is reproduced

as under:

“6.7. In the present case, it is an admitted position that the refund
amount due was not reflected in the books of account of HPCL as
claims recetvable. This implies that the duty paid was shown as cirrent
expenditure and formed part of the Profit and Loss account of the
assessee, Thus if the claimant himself has treated the refund amount
due as expenditure and not as “claims receivable”, the claimant cannot
said to have passed the test of unjust enrichment. This is the settled
position in law. The appellant has also contended that the appellant’s

goods are sold at prices determined by the Govt. and therefore, it

should be presumed that in the absence of a change in price, it should
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be presumed that the appellant has borne the incidence. Similar
argument has been negated by the Hon'ble Apex Court in Allied
Photographic India Ltd. [2004 (166) E.L.T. 3(S.C.)], wherein it was held
that “untformity in price before and after the assessment does not lead
fo the inevitable conclusion that incidence of duty has not been passed
on to the buyer as such uniformity may be due to various factors”.
Fherefore, in the present case, the appellant HPCL has failed to cross
the bar of unjust enrichment also and hence they are not eligible to

claim the refund.”

5.13 | have also perused the decision of Hon'ble Tribunal, Ahmedabad in
the case of M/s Eagle Corporation Pvt Ltd, Versus CCE & ST - Rajkot
ORDIER No. A/11198 [/ 2018, which was appealed to Hon'ble High Court of
Gujarat and the same is admitted and reported at [2019 (367) E.L.T. A321
(Guy.jf, wherein the Hon'ble Tribunal relying on the decision of in the case
of Hindustan Petroleum Corporation Ltd. Vs. CCE, Mumbai-II [2016-TIOL-
658-CESTAT-MUM] held that once the refund amount has been shown as
an expenditure in the books of accounts, accordingly it enters into the cost
of the secrvice, then inevitably the burden of tax is passed on
customers/others, and consequently hit by the principles of u “
enrichment, The relevant Para is reproduced as under: K

7. We find that similar issue has been considered by this Tribunal §

wdentical set of circumstances/ arguments in M/s Rajdhani Travels :55
Grs case (supra). Referring to and relying upon the judgement of the
Inbunal in the case of Hindustan Petroleurn Corporation Ltd. Vs CCE,
Mumbaill 2016-TIOL-658-CESTAT-MUM, it has been concluded that
once the refund amount has been shown as an expenditure in the books
of accounts, accordingly it enters into the cost of the service, then
mevitably the burden of tax is passed on to customers/others, and

consequently hit by the principles of unjust enrichment...............

8  We do not find any reason to deviate from the aforesaid
finding/ conclusion of the Tribunal and we have no hesitation n
applying the said principle to the facts and circumstances of the present
case, whiwch are simiar in nature to the aforesaid case. In our
considered view, the judgements referred to by the Ld. Chartered
Aceountunt for the Appellant is not applicable to the facts and
cireumstances of the present case, inasmuch as, the service tax claimed
as refund, in those cases, has not been shown/booked in the balance
sheet as an expenditure and entered into the cost of the service/goods.
In other words, the facts and circumstances involved in the said cases
are on a different plank. Therefore, the refund amount of
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Rs.2,07,92,047/- is hit by the principle of unjust enrichment, and
accordingly, the finding of the Ld. Commissioner(Appeals) on this issue

s set aside.”

5.14 [ have also perused the decision in the case of Bajaj Auto Ltd
Versus Commissioner of Central Excise, Pune -1 2017 (347) ELT 519 (Tri
Mumbai) wherein the Hon'ble Tribunal has held that Unjust enrichment
bar not applicable if amount shown in Balance Sheet as recejvables from

the Department. The relevant para is reproduced as under:

“8. It can be seen from the adjudication order and the impugned
order that appellant is eligible for the refund as claimed by them. The
only question that falls for our consideration s whether appellant has
crossed the hurdle of unjust enrichment or not. It is undisputed that
appellant had shown the amount claimed as refund as receivables in
Balance Sheet, with a narration that this amount is due from Revenue
Authorities. It is a common knowledge that when the amount s shown
as receivables, it is not expensed out in the Balance Sheet, hence wall
not form a part of the cost of the final product manufactured. Stnce
there is no dispute that the amount of refund sought was shown as
receivables, appellant has been able to prove that he has not recovered
| the same their customer, we hold that the impugned order 15
unsustainable and liable to be set aside. The impugned order is set

aside and appeal is allowed with consequential relief.”

Further, it is observed that similar view has been held in number of cases.

Some of which is as under:

(i) Jindal Stainless Ltd Versus Commr. of Cus. & Service Tax,
Visakhapatnam (2020 (371) ELT 784 (Tr1 Hyd]|
[ii) Coromandel International Ltd. Versus C.C. & S.T., Visukhapatnam

2019 (370) ELT 433 (Tri Hyd)]
(11i) Meenakshi Industries Versus Commr. of GST & C. EX., Puducherry
[2019 (369) ELT 832 (Tri Chennai)|

[iv) Uniword Telecom Ltd Versus Commissioner of Central Exase,
Noida [2017 (358) ELT 666 (Tri All)]
[v) Commissioner of Customs, Tuticorin Versus S. Mathivathani

Traders |2016 (344) ELT 329 (Tri Chennai)]

(vi) Akasaka Electronics Ltd Versus Commissioner Ol Customs,
Mumbai [2016 (343) ELT 362 (Tri Mumbai)|

(vii) C.C.E.. Chennai-Ill Versus Saralee Household& Bodycure India (P)
Ltd [2007 (216) ELT 685 (Mad)
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515  The appellant has further contended that the imported bunkers
were sold at a price significantly lower than the import price/value on
which the duty was assessed, and therefore, the Appellant has not been
able 1o even recover the import price of the Bunkers, much less the duty
paid thereon. However, it is observed that the appellant has not submitted
any documentary evidence indicating the import (cost) price and the actual
sclling price of the bunkers. In the absence of such critical information,
the cliaim that the bunkers were sold below cost cannot be substantiated.
No invoices, sale records, or supporting financial documents have been
placed on record to demonstrate that the bunkers were sold at a loss.
Therefore, the assertion made by the appellant remains an
unsubstantiated and unverified statement, lacking evidential value, and

cannot be accepted

516 Further | have perused the Memorandum of agreement dated
05.08.2021 for sale of vessel to the appellant in respect of the appeal listed
at 5r. No. 01 of the Table A. The relevant paras related to the sales value of

vessel and bunker are reproduced as under:

“O1 Price

Lump Sum Price U.S.3.215,775.00 (United States Dolars Three Million Tun .
Hundred Fifteen Thousand Seven Hundred Seventy Five Only C.IF.Under h.er — ﬁ'};‘)
atvn power at safe anchorage Alang, West Coast India fheremnafter refe %‘
lo as the Durchatie price). #E

06 The seller shall deliver the vessel to the buyers with euerythmg-. 3""??/
belonging to it do Board. Remaining Bunkers used unused oil, stores and ~- *
spares  equipments/ muchineries/generators/spare  fail shalt/ spare
anchor/spare propeller blade Loose Lashing Materials etc. if any other than
mentioned in clause ]7ortmis 100% without any extra consideration shall

become buyer's property, but whole guararitee,

17 escription of vessel

There may be emergency generator/ spare tail shaft/spare anchor/spare
propeller/ blade onboard, which if available, included in the sale without any
extra charges, but without guarantee of the availability.”

2.17 1 have also perused the commercial invoice dated 19.08.2021 for

sale ol vessel to the appellant in respect of the appeal listed at Sr. No. 01 of
the Table A. The details of the invoice is as under:
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“SETTING FORTH THE PARTICULARS OF THE VESSEL AND STATING THAT
THE SALE IS CONCLUDED ON BASIS OF DELIVERY UNDER HERK OWN
POWER AT SAFE ANCHORAGE ALANG, WEST COAST INDIA.

MOA DATED 5TH AUGUST 2021, FOR VESSEL PARSA FOR DEMOLITION
PURPOSE INCOTERMS 2020 CIF. UNDER HER OWN POWER AT SAFE
ANCHORAGE AL ANGWEST COAST INDIA

THERE MAY BE EMERGENCY GENERATOR SPARE TAIL SHAFUSPARE
ANCHOR SPARE PROPELLER/BLADE ONBOARD, WHICHIE AVAILABLE
INCLUDED IN THE SALE WITHOUT ANY EXTRA CHARGES, BUT WITHOUT
OUARANTEE OF THE AVAILABILITY AND THE VALUE OF THIE SAME IS
INCLUDED IN THE SALE PRICE CH THE VESSEL MENTIONED IN MOA.

PURCHASE PRICE CIF USD 3.215.775.00

(UNITED STATES DOLLARS THREE MILLION TWO HUNDRED FIFTEEN
THOUSAND SEVEN HUNDRED SEVENTY FIVE ONLY FOR 90 DAYS FROM
THE DATE OF PHYSICAL DELIVERY

PHYSICAL DELIVERY OF THE VESSEL PARSA IS MADE NOT LATER THAN
USHSEPTEMBER, 2021 AT SAFE ANCHORAGE ALANG, WEST COAST INDIA™

¥4

75

perusal of the Memorandum of Agreement (MOA) dated (5.08.2021
Invoice dated 19.08.2021 for the sale of the vessel to the appellant, it
evident that the vessel was sold for a lump sum CIF price of USD
3,215,775.00. Further, as per Clause 06 of the MOA, the scler shall
deliver the vessel to the buyers with everything belonging to it do Board.
Remaining Bunkers used unused oil, stores amd  spares
equipments /muchineries/generators/spare fail shalt/sparc anchor/spare
propeller blade Loose Lashing Materials etc. if any other than mentioned in
clause 17ortmis 100% without any extra consideration shall become
buyer's property, but whole guarantee. Accordingly, there is no scparate
invoice or price breakup for the bunkers in question, and the cost price of
the bunkers cannot be independently ascertained. The value declared in
the Bill of Entry for the bunker is not the actual transactional value but a

notional value assigned solely for the purpose of duty calculation.

5.18 Further, in this regard, | refer to the decision of Honble Supreme
Court in the case of Union of India Vs Solar Pesticides Pvt. Ltd. [2000 (] 16)
ELT 401 (SC)] wherein the Hon'ble Supreme Court had held that “the
expression “incidence of such duty” in relation to its being passed on to

another person would take it within its ambit not only the passing of the
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duty directly to another person but also cases where it is passed on
indirectly”. Further, 1 rely upon the decision of the Honble Tribunal Delhi
in the case of JCT Limited Versus Commissioner of Central Excise,
Chiandiparh-11 2004 (163) ELT 467 (Tri Del)] affirmed in [2006 (202) ELT
773 (Punjab & Haryana High Court)|, wherein the Hon'ble Tribunal had
held that decrease in the price of the goods sold by them later on also
could not lead to a logical conclusion that they took upon themselves the
liability to pay full duty and not to charge from the customers. The
decrease in price may have been affected by them on account of various

factors and commercial reason. The relevant Para is reproduced hereunder:

“7. In the case in hand, in our view, the appellants have failed to rebut

this statutory presumption by adducing any convincing unimpeachable
evidence. The fact that they showed composite price in the invoices does

not lead to irresistible conclusion that they had not passed on the
meidence of duty to the buyers, These invoices were prepared by them. It

s difficult to assume that composite price calculated and recorded by

them in the nvotces did not include the duty element. Similarly, keeping

the price stable even after payment of duty would not lead an irresistible
conclusion that they themselves bore the duty burden. This, they may

have done by forgoing a part of their profit, in order to face the
competitive  atmosphere in the market for the sale of their goods.
Likeunse, the decrease in the price by them later on also could not lead to

a logieal conclusion that they took upon themselves the liability to pay full

excise duty and not to charge from the customers. The decrease in price

may have been offected by them on account of various factors and
commercial reasen. There may be the decrease in the price of the inputs, . ..-+ oy
the cost of production etc. The commercial reason may have also forced” ’F:’ }’*'
them to forgo their profit. But to say that they sold goods in the market a.-t""“

loss after decreasing the prices, would not be legally justiciable also.” -\ p /Jb

5.19 T also rely upon the decision in the case of Ispat Industries Ltd ‘v’s = .._:-fff
Commissioner of Customs (Prev), Mumbai [2015-TIOL-614-CESTAT-

MUM]|, wherein the Member (J) held that as the selling price was less

than the cost of production therefore passing of duty on the buyer does

not atise and therefore the appellant have passed the bar of unjust
enrichment. However, the perspective of the Technical Member was

contrary to that of the Judicial Member. In view of the difference of

apinion between the two Members, the Third Member had held that:

‘herefore, the question for consideration is whether the appellant
fias crossed the bar of unjust enrichment in this case. The only
cuidence  led by the appellant in this regard is the Cost
Accountant/Chartered  Accountant certificates. 1 have perused the
certificate dated 25-5 2009 given by the Cost Accountant M/s Dinesh
‘i e Co. The sad certificate merely states that based on the audited
Jinancial statements of Ispat Industries for the respective years
contained in the attached statement and further based on the
mformation and explanations furnished to us by the Company, we
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wish to confirm that the incidence of customs duty has not been
passed on by Ispat Industries Ltd. to any other person. In the otiached
statement the particulars furnished for the various years are — @)
operating income from sale of steel products; b) operating expenditure,
¢) operating PMﬁtf!ﬂSS} and d) other income. There is no f:.ut.{f‘[,'.f-::'f-.'
whatsoever about the cost of production of the steel products <old. the
factors that constituted the cost of production, whether the duty
incidence on the raw materials was considered while taking the cost of
production and other relevant factors. In the absence of onu such
analysis, the said certificate has no evidentiary value whatsocvor and
at best, it can be taken as merely inferential. The issue whether duty
incidence has been passed on or not is a guestion of fact and <uch ract
has to be established based on the records maintained as per the
accounting standards and the details qwen therein. If the cduly
incidence had not been passed on, the same should hove hoon
recorded as amounts due from the customs department i the
recetvables account. It is an admitted position that the records
maintained did not reflect the duty paid on the raw matericls as the
amount due/receiwable from the department. In the absence of such an
evidence, an inference drawn by the Cost Accountant cannot he <o to
be reasonable rebuttal of the statutory presumption of passwig on oj
the duty mcidence. Whenever a question of fact is to be prowd, the
same has to be established by following the process known to lauw, | do
not find any such establishment of fact by the appellant in the present
case. This Tribunal in a number of decisions _has held that Chartered
Accountant's certificates is not a sufficient evidence to discharae the
burden cast upon the appellants to prove that incidence of dutiy has not
been passed on to the customers. The decision of the Tribunal in Hanil
Era Textiles Ltd. [2008 (225) ELT 117 refers. Similarly, in the case
of JCT Limited [2004 (163) ELT 467 (Tri-Del)| it was held that
Chartered Accountant's Certificate i1s not sufficient to rebut the
Statutory presumption of duty incidence having been passed on (o the
% buyers. The said decision was also affirmed by the Hon'ble Punab &
Haryana High Court in the same case reported in [2006 (202 51T 773
(P&H)]. In view of the aforesaid decisions, | am of the considrrod v
that the appellant has not discharged the statutory obligation cust an
him of rebutting the presumption of wnjust enrichmen: w any
satisfactory manner acceptable to law. In this view of the riatter |
agree with Hon'ble Member (Technical) that the appellant s not
crossed the bar of unjust enrichment and therefore, not eligil:lc for the

refund.”

5.20 | also rely upon the decision in the case of Commissioner of C.
Ex. & Cus., Nashik Versus Raymond Ltd 2015 (316) E.L.T. 129 (Tr. -
Mumbai)| wherein the Hon'ble Tribunal relying upon the decision in the
case of Mafatlal Industries Ltd. v. Union of India [1997 [89) LT, 247
(S.C.]] held that merely because the respondent sells the goods Liclow cost,
it does not mean that the incidence of duty has been passed on and the

amount claimed as refund is not shown as ‘claims receivable” from the
department implying that the incidence has been passed on to the

customer. The relevant Para of the judgment is reproduced as under
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“5.2 We further notice that except for the costing statement of the
product which indicates that they have sold the final products below
cost, there is no evidence to indicate that the incidence of duty has been
horne by the respondent. In the statutory books of accounts and the
balunee sheets maintained by the respondent, the amount claimed as
refund is not shown as ‘claims receivable’ from the department. The
resporident has clearly admitted to the fact that the swd amount of
refund claimed was treated as ‘expenditure’ and taken to the profit &
Inss account. If the amount is taken to the profit and loss account, it
swynifies that the respondent has adjusted the amount in their income
while arriving at the net profits thereby implying that the incidence has
heen passed on to third parties. It 1s a settled posttion in law that all
claims of refund under Section 11B of the Act has to be granted after
satisfiying that the bar of unjust enrichment has been crossed and the
mneidence has been borne by the respondent themselves. Merely
hecause the respondent sells the goods below cost, it does not mean
that the incidence of duty has been passed on. Para 91 of the decision
of the Apex Court in Mafatlal Industries Ltd. case (supra) is reproduced
helow, which would clarify the position.

“91. It 1s next contended that in a competitive atmosphere or for other
commercial reasons, it may happen that the manufacturer is obliged to
sell his goods at less than its proper price. The suggestion is that the
manujacturer may have to forego not only his profit but also part of
cxcise duty and that in such a case levy and collection of full excise
duty would cease to be a duty of excise; it will become a tax on income
or on husiness. We are unable to appreciate this argument. Ordinarly,

no manufacturer uill sell his products at less than the cost-price plus -
duty: He ecannot survive in business if he does so. Only in case of - .

cistress sales, such a thing is understandable but distress sales are

not a normal feature and cannot, therefore, constitute a basis for
judging the validity or reasonableness of a provision. Similarly, no one

will ordinaridy pass on less excise duty than what is exigible and
payable. A manufacturer may dip into his profits but would not further
dip into the excise duty component. He will do so only in the case of a
distress sale again. Just because duty is not separately shown in the
muoice price, it does not follow that the manufacturer is not passing on
the duty. Nor does it follow therefrom that the manufacturer is
absorhing the duty himself. The manner of preparing the invoice is not
conclusive, While we cannot visualise all situations, the fact remains
that, generally speaking, every manufacturer will sell his goods at
something above the cost-price plus duty. There may be a loss-making
cancern but the loss occurs not because of the levy of the excise duty -
which s uniformly levied on all manufacturers of similar goods - but for
other reasons. No manufacturer can say with any reasonableness that
hie cannot survive in business unless he collects the duty from both
ends. The requirements complained of (prescribed by Section 11B) is
thus beyond, reproach - and so are Sections 12A and 12B. All that
section 12A requires is that every person who is liable to pay duty of
excise on any goods, shall, at the time of clearance of the goods,
prominently indicate in all the relevant documents the amount of such
duty which will form part of the price at which the goods are to be sold,
while Section 12B raises a presumption of law that until the contrary is
proved, every person who has paid the duty of excise on any goods
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shall be deemed to have passed on the full incidence of such duty to
the buyer of such goods. Since the presumption created by Section 12B
is a rebuttable presumption of law - and not a conclusive presuniption -
there is no basis for impugning its validity on the ground of procedural
unreasonableness or otherwise. This presumption is consistent 1uth the
general pattern of commercial life. It indeed gives effect to the very
essence of an indirect tax like the excise duty/customs duty. In this
connection, it is repeatedly pointed out by the learned Counsel for the
petitoners-appellants  that the levy of duty is wpon the
manufacturer/ assessee and that he cannot disclaim his liability on the
ground that he has not passed on the duty. This is undoubtedly true
but this again does not affect the validity of Section 12A or 12B. A
manufacturer who has not passed on the duty can always prove that
Jact and if it is found that duty was not leviable on the transaction, he
will get back the duty paid. Ordinarily speaking, no manufacturer
would take the risk of not passing on the burden of duty. It 1woild not
be an exaggeration to say that whenever a manufacturer enteriains a
doubt, he would pass on the duty, rather than not passing it orn. It must
be remembered that manufacturer as a class are knowledgeable
persons and more often than not have the benefit of legal adiice And
until about 1992, at any rate, Indian market was by and large a
sellers” market.”

In view of the above, 1 do not find merit in the appecllant's
contention that, since the imported bunkers were allegedly sold at a

price significantly lower than their import value {on which duty was

assessed), they were unable to recover even the cost of import and,
herefore, the incidence of duty was not passed on to the customer. The
appellant has not submitted any purchase invoice for the bunker nor
provided sales invoices or other supporting documents along with the
appeal to substantiate this claim. In the absence of such evidinee, the
contention remains unverified and is not legally susiainable.

Accordingly, the same is rejected.

9.21 The appellant has further contended that the amount cxcess
deposited during the provisional assessment/pendency of a
classification dispute is a revenue deposit, and not a final payment of
duty. The refund of such revenue deposits is not governed by Soction 27
of the Customs Act, 1962, and hence refund cannot be deniecd on the
ground of applicability of doctrine of unjust enrichment. Further, the
excess amount arising out of such final assessment should be treated
as payments made under mistake of law and such amounts do not
retain the character of duty, and the bar of unjust enrichment under
Section 27 would not apply to such deposits. It is observed thal the
appellant have themselves filed refund under Section 27 of the Customs
act, 1962 and therefore all the provisions of Section 27 will apply

including the doctrine of unjust enrichment. In this regard | rely upon
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the decision of Hon'ble Supreme Court in the case of SAHAKARI KHAND
UDYOG MANDAL LTD VERSUS COMMISSIONER OF C. EX. & CUS
5 1181) E.L.T, 328 (S.C.)| wherein it was held that the doctrine of

‘unjust enrichment’ is based on equity and irrespective of applicability
of Seetion 118 of the Act, which is pari materia to the Section 27 of the
Customs Act, 1962, the doctrine can be invoked to deny the benefit to
which a person is not otherwise entitled. It was further held that before
claiming a relief of refund, it is necessary for the petitioner/appellant to
show that he has paid the amount for which relief is sought and he has
nol passed on the burden on consumers. The relevant paras is
reproduced as under:
‘32. The doctrine of ‘unjust enrichment’, therefore, is that no person
can be allowed to enrich inequitably at the expense of another. A
aght of recovery under the doctrine of ‘unjust enrichment’ arises
where retention of a benefit is considered contrary to justice or
against equity.
18, From the above discussion, it is clear that the doctrine of
unjust enrichment® is based on equity and has been accepted and
apphed in several cases. In our opinion, therefore, irrespective of
applicability of Section 118 of the Act, the doctrine can be invoked
to deny the benefit to which a person is not otheriwise entitled.
section 118 of the Act or similar provision merely gives legislative
recognition to this doctrine. That, however, does not mean that in

absence of statutory provision, a person can claim or retain undue

ﬂ

benefit. Before claiming a relief of refund, it is necessary for the , -:1 L‘i\
,v;

netioner/ appellant to show that he has paid the amount for wh ruh "f ,%: #
relief s sought, he has not passed on the burden on conswmers am:! ; JI

f such relief is not granted, he would suffer loss.” \ _..i

%

-

2.2 | also rely upon the decision of the Hon'ble Tribunal, Mumbai in ——
the case of LORENZO BESTONSO VERSUS COMMISSIONER OF
CUSTOMS, JNCH [2017 (347) E.L.T. 104 (Tri. - Mumbai)], wherein the
Honble Tribunal relying upon the decision of Hon'ble Supreme Court in
the case of SAHAKARI KHAND UDYOG MANDAL LTD VERSUS
COMMISSIONER OF C. EX. & CUS [2005 (181) E.L.T. 328 (S.C.)], held
thal once the amount was paid as duty irrespective whether it was
pavable or otherwise, refund of the same has to compulsorily undergo
the test of unjust enrichment as provided under Section 27 of Customs

Act, 1962. The relevant Para is reproduced as under:;

6. As regard the admissibility of the refund, as of now there is no
dispute as the adjudicating authority has sanctioned the refund
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which has not been challenged by the department, thercfore, as
regard the sanction of the refund, it attained finality. Now only issue
to be decided whether the provision of unjust enrichment is
applicable or otherwise. The appellant has vehemently argued that
amount for which refund is sought for was paid during the
investigation therefore, the same is pre-deposit hence the provisions
of unjust enrichment are not applicable. Hon'ble Supreme Court in
case of Sahakari Khand Udyog (supra) held that even tf Section 1113
is not applicable unjust enrichment is applicable for recson that

person cannot be allowed to retain undue benefit. Relevant para is
reproduced below:

48. From the above discussion, it is clear that the doctrine of
‘unjust enrichment’ is based on equity and has been accepted
and applied in several cases. In our opinion, therefore,
irrespective of applicability of Section 118 of the Act, the
doctrine can be invoked to deny the benefit to which a person
is not otherwise entitled. Section 11B of the Act or similar
provision merely gives legislative recognition to this doctrine
That, however, does not mean that in absence of statutory
provision, a person can claim or retain undue benefit. lefore
claiming a relief of refund, it is necessary [for the
petitioner/ appellant to show that he has paid the amount for
which relief is sought, he has not passed on the burden on
consumers and if such relief is not granted, he would suffer

loss.

It is also observed that in the present case appellant has pawd duty,
due to dispute in applicability of the notification therefore, it cannot
be said that pre-deposit is not duty therefore, unjust enrichment is
not applicable. Once the amount was paid as duty irrespective
whether it was payable or otherwise, refund of the same  has to
compulsorily undergo the test of unjust enrichment as provided
under Section 27 of Customs Act, 1962. We are, therefore, of the
view that in the present case refund is required to be tested under
the provisions of unjust enrichment as provided under Section 27

5.23 [ also rely upon the decision of Hon'ble Supreme Court in the
case of Mafatlal Industries Ltd. v. Union of India — [1997 (89] E.L.T.
247 (S.C.)] wherein it was held that the doctrine of unjust entichment is
a just and salutary doctrine. No person can seck to collect the duty

from both ends. In other words, he cannot collect the duly from his
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purchaser at one end and also collect the same duty from the State on

the ground that it has been collected from him contrary to law. The

relevant para is reproduced as under:
"Gufiii) claim for refund, whether made under the provisions of the
Act as contemplated in Proposition (i) above or tin a suit or writ
petition in the situations contemplated by Proposition (it) above, can
succeed only If the petitioner/ plaintiff alleges and establishes that
he has not passed on the burden of duty to another person/other
persons. His refund claim shall be allowed/decreed only when he
establishes that he has not passed on the burden of the duty or to
the extent he has not so passed on, as the case may be. Whether the
cleim for restitution is treated as a constitutional imperative or as a
statutory requirement, it is neither an absolute right nor an
uncondifional obligation but 1s subject to the above requirement, as
explained in the body of the judgment. Where the burden of the duty
has been passed on, the claimant cannot say that he has suffered
any real loss or prejudice. The real loss or prejudice is suffered in
such a case by the person who has ultimately borne the burden and
it 15 only that person who can legitimately claim its refund. But
where such person does not come forward or where it is not possible

to refund the amount to im for one or the other reason, it is just and

appropriate thot that amount is retained by the State, ie., by Ehe__.-";:?_--l_ N
TES SN
people. There 1s no immorality or impropriety involved in such/a, ’f‘: g, \2

1:'l

proposition, E;{

The doctrine of unjust enrichment is a just and salutory doctrine. f'_;?__\
&

person can seek to collect the duty from both ends. In other words,®

he cannot collect the duty from his purchaser at one end and also
callect the same duty from the State on the ground that it has been

coliected from him confrary to law. The power of the Court is not

mieant to be exercised for unjustly enriching a person. The doctrine
of unjust enrichment is, however, inapplicable to the State. State
represents the peaple of the country. No one can speak of the people

heing unjustly enriched.”

5.24 lurther in respect of the contention of the appellant that the

exeess amount arising out of final assessment should be treated as

mistake of law and such amounts do not retain the character of duty,
and 1he bar of unjust enrichment under Section 27 would not apply to
such deposits. In this regard as discussed in Paras above, | am of the

5 - considered view that once the amount was paid as duty irrespective
whether it was payable or otherwise, refund of the same has to
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compulsorily undergo the test of unjust enrichment as provided under
Section 27 of Customs Act, 1962. Thus the amount in the present case
was paid as duty and hence it has to cross the bar of unjust
enrichment. Further, it is observed that the excess duty was paid on
account of dispute (lis] between the appellant and the department
regarding classification. This dispute was ultimately settled i1 favour of
the appellant by the Hon'ble Tribunal, Ahmedabad, and the decision
was subsequently upheld by the Hon'ble Supreme Court. Therefore, it
cannot be contended that the duty was paid under a mistake of law, as
the payment arose from an ongoing legal dispute and not from any
inadvertent or erroneous understanding of the logal provisions. Further
I rely upon the decision of Hon’ble Kerala High Court in the case of
SOUTHERN SURFACE FINISHERS VERSUS ASSTT. COMMR. OF C.
EX., MUVATTUPUZHA (2019 (28) G.S.T.L. 202 (Ker.)|, wherein in on the
issue whether duty paid under a mistake of law has to be refunded. in
accordance with the Central Excise Act, 1944, specifically under Section
11B thereof. The Hon'ble High Court of Kerala relying on the deeision of
Hon'ble Supreme Court in the case of Mafatlal Industries Litd. v. Union
of India — [1997 (89) E.L.T. 247 (S.C.)], held that payment under a
mistake of law does not create an independent right to refund outside
the statutory framework. Further it was held that all refund claims,
regardless of the reason (including mistake of law), must be filed within
one year from the relevant date as per Section 11B or Section 27 of the
Customs Act, 1962. Further, in respect of unjust enrichment it was
held that refund is not due if the tax burden has been passed on 1o the
customer and even if the payment was a mistake, refund cannot be
granted unless the assessee proves that the incidence of duty/tax was

not passed on. The relevant paras of the decision are reproduced as

under:

4. The facts in WP (C) No. 18126/2015 are also similar [2015 (39
S.T.R. 706 (Ker,). The petitioner, a Company engaged in prouviding
financial services, paid service tax on services rendered to u recipient
located outside India, which again was exempted. A similar
application was made under Section 11B of the Central Excise Act,
which was rejected for reason of the limitation period having expired.
The Learned Single Judge noticed the decision in (1997) 5 SCC 536 =
1997 (89) ELL.T. 247 (5.C.) [Mafatlal Industries Limited & Others 1.
Union of India & Others]. Three classifications made in the separate
Judgment of A.M. Ahamadi, C.J, of (i) an unconstitutional levy, (u
legal levy and (iii) mistake of law are as follows:

Class I: “Unconstitutional levy” - where claims for refund are
founded on the ground that the provision of the Excise Act under which
the tax was levied is unconstitutional.
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Class II : “Illegal levy” - where claims for refund are founded on the
ground that there is nusinterpretation/misapplication/erroneous
interpretation of the Excise Act and the Rules framed thereunder.

XX XX O

Class III : “Mistake of Law” - where claims for refund are initiated
on the basis of a decision rendered in favour of another assessee
holding the levy to be : (1) unconstitutional; or (2) without inherent

furtseitetion.

5. The Learned Single Judge found that payment of tax made by the
assessee with respect to an exempted service, would not fall under
any of the categories. The Learned Single Judge found that the levy
was purely on account of “fon) mistake of fact in understanding the
law” (sic). The reference order indicates that another Learned Single
Judge did not agree with the interpretation so placed on facts and the
law applicable as had been elaborated upon in Mafatlal Industries
Limited (supra).

6. We deem it appropriate that Mafatlal Industries Limited (supra) be
understood first. The questions framed as available from the majority
melgment authored by B.P. Jeevan Reddy, J. were as follows:

“76  The first question that has to be answered herein is whether
Kanhaiya Lal has been rightly decided insofar as it says (1) that
where the taxes are paid under a mistake of law, the person paying it
15 entitled to recover the same from the State on establishing a mistake
and that this consequence flows from Section 72 of the Contract Act; (2)

orders which have become final - or to reopen the orders which have
hecome final in his own case - on the basis of discovery of a mistake of
law based wupon the decision of a court in the case of another
assessee, regardless of the time-lapse involved and regardiess of the
fact that the relevant enactment does not provide for such refund or
reapening; (3] whether equitable considerations have no place in
sttualions where Section 72 of the Contract Act is applicable, and (4)
whether the spending away of the taxes collected by the State is not a
good defence to a claim for refund of taxes collected contrary to law.”

that 1t s open to an assessee to claim refund of tax paid by him undw
@ 5
¥

In finding the answer to the first question, the following extracts are
necessary., We first extract the finding with respect to sub-section (3] of
Sectiont 11B as it now exists ;

/7. .t started with a non obstante clause; it took in every kind of
refund and every clam for refund and it expressly barred the

Junsdiction of courts in respect of such claim. Sub-section (3) of S. 11B,

as i now stands, it to the same effect - indeed, more comprehensive
and ull encompassing. It says,

(3] Notwithstanding anything to the contrary contained in any
jiclgment, decree, order or direction of the Appellate Tribunal or any
court or in any other provision of this Act or the rules made thereunder

S/49-361 365,366/ US/TMN/2024-25 Page 32 of 44



or in any law for the time being in force, no refund shall be made
except as prowded in sub-section”.

The language could not have been more specific and emphatic. The
excluswity of the provision relating to refund is not only express and
unambiguous but is in addition to the general bar arising from the fuct
that the Act creates new rights and liabilities and also provides forums
and procedures for ascertaining and adjudicating those raghts and
liabilities and all other incidental and ancillary matters, as will be
pointed out presently. This is a bar upon a bar - an aspect emphasised
in Para 14, and has to be respected so long as it stands. The validity
of these provision has never been seriously doubted. Even though in
certain writ petitions now before us, validity of the 1991 (Amendment]
Act tncluding the amended S. 11B is questioned, no specific reasons
have been assigned why a provision of the nature of sub-section (3) of
S. 11B (amended) is unconstitutional. Applying the propositions
enunciated by a seven Judge Bench of this Court in Kamala Mills, it
must be held that S. 11B (both before and after amendments valid and
constitutional, In Kamala Mills, this Court upheld the constitutional
validity of S. 20 of the Bombay Sales Tax Act (set out hereinbefore) on
the ground that the Bombay Act contained adequate provisions for
refund, for appeal, revision, rectification of mistake and for
condonation for delay in filing appeal/revision. The Court pointed out
that had the Bombay Act not provided these remedies and 1jet harred
the resort to civil court, the constitutionality of S. 20 may have been in
serious doubt, but since it does provide such remedies, its validity was
beyond challenge, To repeat - and it is necessary to do so - 50 long as
S. 11B 1s constitutionally valid, it has to be followed and ¢gien effect
to. We can see no reason on which the constitutionality o/ the said
prouision - or a similar provision - can be doubted. It must also be
remembered that Central Excises and Salt Act is a special enactment
creating new and special obligations and rights, which at the same
time prescribes the procedure for levy, assessment, collection. refund
and all other incidental and ancillary provisions. As pointed out in the
Statement of Objects and Reasons appended to the Bill which became
the Act, the Act along with the Rules was intended to “form a complete
central excise code”. The idea wns "to consolidate in a smgle
enactment all the laws relating to central duties of excise”. The Act is a
self contained enactment. It contains provisions for collecting the tuxes
which are due according to law but have not been collected and also
for refunding the taxes which have been collected contrary to luiw, viz.,
S. 11A and 11B and its allied provisions. Both provisions contain a
uniform rule of limitation, viz., six months, with an exception in each
case. S.11A and 11B are complimentary to each other. To such a
situation, Proposition No. 3 enunciated in Kamala Mills becomes
applicable, viz.,, where a statute creates a special right or a hability
and also provides the procedure for the determination of the right or
lability by the Tribunals constituted in that behalf and provides
further that all questions about the said right and liability shall be
determinecd by the Tribunals so constituted, the resort to civil court is
not available - except to the limited extent pointed out in Kamala Mills.
Central Excise Act specifically provides for refund. It expressly
declares that no refund shall be made except in accordance therewith,
The jurisdiction of a civil Cowrt is expressly barred - vide sub-section
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(5) of S.11B, prior to is amendment in 1991, and sub-section (3] of
S 111, as amended in 1991, ...

XY XXy XXX

i77) ...Once the constitutionality of the provisions of the Act including
the provisions relating to refund is beyond question, they constitute
“law” within the meaning of Art.265 of the Constitution. It follows that
any action taken under and in accordance with the said provisions
would be an action taken under the “authority of law®, within the
meaning of Art.265. In the face of the express provision which
expressly declares that no claim for refund of any duty shall be
enfertiained except in accordance with the said provisions, it is not
permissible to resort to S.72 of the Contract Act to do precisely that
which is expressly prohibited by the said provisions. In other words, it
is nol permissible to claim refund by invoking S.72 as a separate and
independent remedy when such a eourse is expressly barred by the
nropisions in the Act, viz.,, R.11 and S.118. For this reason, a suit for
refund would aiso not lie. Taking any other view would amount to
nudlifiying the provisions in R.11/8.11B, which, it needs no emphasis,
cannot be done. It, therefore, follows that any and every claim for
refund of excise duty can be made only under and in accordance with
R .11 or S.11B. as the case may be. in the forums provided by the Act.
No suit can be filed for refund of duty invoking S.72 of the Contract
Act. So far as the jurisdiction of the High Court under Art.226 - or for
that matter, the jurisdiction for this Court under Art.32 - is concerned,
it 1s ohvious that the provisions of the Act cannot bar and curtail these
remedies. It is, however, equally obvious that while exercising the,~ malmy~.
porver under Art.226/Art.32, the Court would certainly take note of t £ 3 i, .715“*-

legislative intent manifested in the provisions of the Act and (L::E:;}‘*
exercise therr jurisdiction consistent with the prowisions of k ‘}g |
B\, L
enactment, AR ,//
L H'“'-——- 3 i
s
X XXX xxx ol S ;

749, We may now consider a situation where a manufacturer pays a
duty unquestioningly - or he questions the levy but fails before the
original authority and keeps quite. It may also be a case where he files
an appeal, the appeal goes against him and he keeps quiet. It may
tlso he a case where he files a second appeal/ revision, fails and then
keeps quiet (Situation would be the same where he fights upto High
Court and failing therein, he keeps quiet.). The orders in any of the
sttuations have become final against him. Then what happens is that
after an year, five years, ten years, twenty years or even much later, a
decision rendered by a High Court or the Supreme Court in the case of
another person holding that duty was not payable or was payable at a
lesser rate in such a case. (We must reiterate and emphasise that
while dealing with this situation we are keeping out the situation
where the provision under which the duty is levied is declared
unconstitutional by a court; that is a separate category and the
discussion in this paragraph does not include that situation. In other
words, we are dealing with a case where the duty was paid on
account of misconstruction, misapplication or wrong interpretation of a
pravision of law. rule, notification or requlation, as the case may be.) Is
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it open to the manufacturer to say that the decision of a High Court or
the Supreme Court, as the case may be, in the case of another person
has made him aware of the mistake of law and, therefure, he s
entitled to refund of the duty paid by him? Can he tnvoke S.72 of the
Contract Act in such a case and claim refund and whether in such a
case, it can be held that reading S.72 of the Contract Act along with
S.17(1)(c) of the Limutation Act, 1963, the period of limitation [or making
such a claim for refund, whether by way of a suit or by way of a wri
petition, is three years from the date of discovery of such mistake of
law? Kanhaiyalal is understood as saying that such a course is
permissible. Later decisions commencing from Bhailal Bhai have held
that the period of limitation in such cases (s three years from the date
of discovery of the mistake of law.

With the greatest respect to the learned Judges who said so, we find
ourselves unable to agree with the said proposition. Acceplance of the
said proposition would do violence to several well accepted concepts of
law. One of the important principles of law, based upon public policy,
is the sanctity attaching to the finality of any proceeding, be it @ suit or
any other proceeding. Where a duty has been collected under a
particular order which has become final, the refund of that cuty cannot
be claimed unless the order {whether it is an order of assessment,
adjudication or any other order under which the duty is pawd) s set
aside according to law. So long at that order stands, the dufy cannot
be recovered back nor can any claim for its refund be entertained. ...

XXX XX XxXx

(79) ..Once this is so, it 'is ununderstandable how an
assessment/ adjudication made under the Act levying or affinming the
duty can be ignored because some years later another view of law is
n by another court in another person’s case. Nor is there any
rovision in the Act for reopening the concluded proceedings on the
aforesaid basis. We must reiterate that the provisions of Ceniral Excise
Act also constitute “law" within the context of Bombay Salcs tax Act
and the meaning of Art.265 and any collection or retention of tax in
accordance or pursuant to the said provisions is collection or retention
under “the authority of law” within the meaning of the sawd article. In
short. no claim for refund is permissible except under and in
accordance with R.11 and 8.11B. An order or decree of a court does
not become ineffective or unenforceable simply because at o ater poimnt
of time, a different view of law is taken. If this theory is applied
universally, it will lead to unimaginable chaos. ...

XXX X0 XX

(79) ...We are, therefore, of the clear and considered opinton that the
theory of mistake of law and the consequent period of lLinitatior of
three years from the date of discovery of such mistake of lviw cannot
be invoked by an assessee taking advantage of the decision in ariather
assessee’s case. All claims for refund ought to be, and ought to have
been, filed only under and in accordance with R.11/8.11B and under
no other provision and in no other forum.
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His lLordship then summarized the majority view as follows in
paragraph 108 of the judgment.

108, The discussion in the judgment ytelds the follounng propositions.
We may forewarn that these propositions are set out merely for the
sake of convenient reference and are not supposed to be exhaustive. In
case of any doubt or ambiguity in these propositions, reference must
he had to the discussion and propositions in the body of the judgment.

i Where a refund of tax duty is claimed on the ground that it has

heen collected from the petitioner/ plaintiff - whether before the
commencement  of the Central Excises and Customs Laws
(Amendment] Aect, 1991 or thereafter - by misinterpreting or
misapplying the provisions of the Central Excises and Salt Act, 1944

read with Central Excise Tariff Act, 1985 or Customs Act, 1962 read

with Customs Tariff Act or by misinterpreting or misapplying any of the

rules, regulations or notifications issued under the said enactments,

such a claim has necessarily to be preferred under and in accordance

with the provisions of the respective enactment before the authorities

spect/ied thereunder and within the period of limitation prescribed

therew. No suil is maintainable in that behalf. While the jurisdiction of

the High Courts under Art. 226 and of this Court under Art.32 cannot

he circumseribed by the prouvisions of the said enactments, they will

certamly have due regard to the legislative intent evidenced by the
provizions of the said Acts and would exercise their jurisdiction
consistent with the provisions of the Act. The writ petition will ’Ey;,”.;”
considered and disposed of in the light of and in accordance wit 'thé’\
provisions of S.11B. This ts for the reason that the power ﬁ,ﬁ ’_\\
Art.226 has to be exercised to effectuate the rule of law and not| Tf x
abrogating it. AN ;}__5:: g '”

|'.. L]

: o ol .,.lf
The said enactments including S.118B of Central Excises and Salt Aﬂt,_ e, ’f.

ane 5.27 of the Customs Act do constitute “law” within the meaning of
Art. 265 of the Constitution of India and hence, any tax collected,
retained or not refunded in accordance with the said provisions must
be held to be collected, retained or not refunded, as the case may be,
under the authority of law. Both the enactments are self contained
criaciments providing for levy, assessment, recovery and refund of
duties imposed thereunder. S.11B of the Central Excises and Salt Act
and S.27 of the Customs Act, both before and after the 1991
(Amendment) Act are constitutionally valid and have to be followed
and gwe effect to. 8.72 of the Contract Act has no application to such a
claim of refund and cannot form a basis for maintaining a suit or a writ
petition. All refund claims except those mentioned under Proposition (il)
helow have to be and must be filed and adjudicated under the
provsons of the Central Excises and Salt Act or the Customs Act, as
the case may be. It is necessary to emphasise in this behalf that Act
provides a complete mechanism for correcting any errors whether of
fact or law and that not only an appeal is provided to a Tribunal -

which s not a departmental organ - but to this Court, which is a civil
COurt

e

(i) Where, however, a refund is claimed on the ground that the
provision of the Act under which it was levied is or has been held to be
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unconstitutional, such a claim, being a claum outside the puriview of the
enactment, can be made either by way of a suit or by way of a writ
petition. This principle is, however, subject to an exception ' where a
person approaches the High Court or Supreme Court challenging the
constitutional validity of a provision but fails, he cannot take
advantage of the declaration of unconstitutionality obtained by arwother
person on another ground; this is for the reason that so far as he is
concerned, the decision has become final and cannot be reopened on
the basis of a decision on another person's case; this is the ratio of the
opinion of Hidayatullah, CJ. in Tilokchand Motichand and we
respectfully agree with it. Such a claim is maintainable both by virtue
of the declaration contained in Art. 265 of the Constitution of India and
also hy virtue of S.72 of the Contract Act. In such cases, perod of
limitation would naturally be calculated taking into account the
principle underlying Clause fc) of sub-section (1) of S !7 of the
Limitation Act, 1963. A refund claim in such a situation cannot be
governed by the provisions of the Central Excises and Salt Act or the
Customs Act, as the case may be, since the enactments do not
contemplate any of their provisions being struck down and a refund
claim arising on that account, It other words, a claim of this nature s
not contemplated by the said enactments and (s outsiwde of their
purview.

fiii) A claim for refund, whether made under the provisions of the Act
as contemplated in Proposition (i) above or in a suit or writ petition in
the situations contemplated by Proposition (i) above, can succeed onty
if the petitioner/plaintiff alleges and establishes that he has not
passed on the burden of duty to another person/other persons. His
refund claim shall be allowed/decreed only when he establishes that
he has not passed on the burden of the duty or to the extenl hie has not
so passed on, as the case may be. Whether the claim for restitution is
treated as a constitutional imperative or as a statutory requirement, it
is neither an absolute right nor an unconditional obligation but is
subject to the above requirement, as explained in the body of the
judgment. Where the burden of the duty has been passed on, the
claimant cannot say that he has suffered any real loss or prejudice.
The real loss or prejudice is suffered in such a case by the person who
has ultimately borne the burden and it is only that person who can
legitimately claim its refund. But where such person does not come
forward or where it is not possible to refund the amount to ki for one
or the other reason, it is just and appropriate that that amount is
retained by the State, i.e., by the people. There is no immorality or
impropriety involved in such a proposition. The doctrine of unjust
enrichment is a just and salutory doctrine. No person can seek to
collect the duty from both ends. In other words, he cannol collect the
duty from his purchaser at one end and also collect the same dulty
from the State on the ground that it has been collected from Hhim
contrary to law. The pawer of the Court is not meant to be excr ised for
unjustly enriching a person. The doctrine of unjust enriciimnent s,
however, inapplicable to’ the State. State represents the prople af the
country. No one can speak of the people being unjustly enriched,

fiv) It is not open to any person to make a refund claim on the basis of
a decision of a Court or Tribunal rendered in the case of another
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persen. He cannot also claim that the decision of the Court/ Tribunal in
another person’s case has led him to discover the mistake of law
under which he has paid the tax nor can he claim that he is entitled to
prefer a writ petition or Lo institute a suit within three years of such
alieged discovery of mistake of law. A person, whether a manufacturer
orimporter, must fight his own battle and must succeed or fail in such
procecdings. Once the assessment or levy has become final in his
case, he cannot seek to reopen it nor can he claim refund without
reopening such assessment/order on the ground of a decision in
another person’s case. Any proposition to the contrary not only results
in substantial prejudice to public interest but is offensive to several
well established  principles of law. It also leads to grave public
mischief. 8.72 of the Contract Act, or for that matter S.1 7(1)(c) of the
Limitation Act, 1963, has no application to such a claim for refund.

(U} Art.265 of the Constitution has to be construed in the light of the
goal and the ideals set out in the Preamble to the Constitution and in
Art. 3% and 39 thereof. The concept of economic justice demands that in
the case of indirect taxes like Central Excises duties and Customs
dulies, the tax collected without the authortty of law shall not be
refunided to the petitioner - plaintiff unless he alleges and establishes
that he has not pussed on the burden of duty to a third party and that
he hos himself borne the burden of the said duty.

(& 72 of the Contract Act is based upon and incorporates a rule of _

— T

equite In such a situation, equitable considerations cannot be ruled ; ‘_‘;':‘:\”‘_
out wihile applying the said provision, A ‘\"M
e )
fony - While examining the claims for refund, the JSinancial chaos which -,;‘: ) ¢/
would result in the administration of the State by allowing such claims". *«'-"":__{ J
| A
g

e

15 not an wurelevant consideration. Where the petitioner-plaintiff hads. "_-:-;.:u
- . . . b S

suftered no real loss or prejudice, having passed on the burden of tax

or duty to another person, it would be unjust to allow or decree his

elaim since it is bound to prejudicially affect the public exchequer. In

case of large claims, it may well result in financial chaos in the

administration of the affairs of the State.

(i) The decision of this Court in Income Tax Officer Benaras v.
Kanhaiyalal Mukundlal Saraf |1 959] SCR 1350 must be held to have
heen wrongly decided msofar as it lays doun or is understood to have
tatd cowm propositions contrary to the propositions enunciated in (i) to
fvi) above. It must equally be held that the subsequent decisions of
this Court following and applying the said propositions in Kanhaiyalal
have also been wrongly decided to the above extent. This declaration -
or the law laid down in Propasitions (i) to (vit) above - shall not however
entitle the State to recover to taxes/duties already refunded and in
fespect whereof no proceedings are pending before any
authority/ Tribunal or Court as on this date. All pending matters shall,
however, be governed by the law declared herein notwithstanding that
the tax or duty has been refunded pending those proceedings, whether
under the orders of an authority, Tribunal or Court or otherwise.,

‘) The amendments made and the provisions inserted by the Central
Excises and Customs Laiy (Amendment) Act, 199] in the Central
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Excises and Salt Act and Customns Act ure constitutionally valid and
are unexceptionable.

(x)] By virtue of sub-section (3] to S.11B of the Central Excises and
Salt Act, as amended by the aforesaid Amendment Act, and by virtue
of the provisions contained in sub-section (3) of S.27 of the Customs
Act, 1962, as amended by the said Amendment Act, all claims for
refund fexcepting those which arise as a result of declaration of
unconstitutionality of a provision whereunder the levy was created)
have to be preferred and adjudicated only under the provisions of the
respective enactment. No suit for refund of duty is maintainable in that
behalf. So far as the jurisdiction of the High Courts under Art. 226 of
the Constitution - or of this Court under Art. 32 - is concerned, it
remains unaffected by the provisions of the Act. Even so, the Court
would, while exercising the jurisdiction under the said articles, have
due regard to the legisiative intent manifested by the provsions of the
Act. The writ petition would naturally be considered and disposed of in
the light of and in accordance with the provisions of S. 11B. This s for
the reason that the power under Art.226 has to be exercised to
effectuate the regime of law and not for abrogating it. Even while
acting in exercise of the said constitutional power, the Iligh Court
cannot ignore the law nor can it overnide it. The power under Art 226 1s
conceived to serve the ends of law and not to transgress them.

(xi) S. 11B applies to all pending proceedings notwithstanding the fact
that the duty may have been refunded to the petitioner/plaintiff
~ pending the proceedings or under the orders of the
"+ \Court/ Tribunal/ Authority or otherwise. It must be held that Union of
“iIndia v. Jain Spinners, 1992 (4) SCC 38% and Uraon of Indwa v 11.C.,
993 Suppl. (4) SCC 326 have been correctly decided. It 1s. of course,
buious that where the refund proceedings have finally terminated - in
the sense that the appeal period has also cxpired - before the
commencement of the 1991 {Amendment) Act (September 19, 19491,
they cannot be reopened and / or governed by S.11B(3) [as amended
by the 1991 (Amendment) Act). This, however, does not mean that the
power of the appellate authorities to condone delay in appropriate
cases is affected in any manner by this clarification made by us.

(xii) S.11B does provide for the purchase making the claim for refund
provided he is able to establish that he has not passed on the burden
to another person, It, therefore, cannot be said that S.11B is a device to
retain the illegally collected taxes by the State. This is equully true of
S.27 of the Customs Act, 1962.

8. B.L. Hansaria, J. concurred with K.S. Paripoornan, J., Suhas C
Sen, J. wrote a dissenting judgment, holding the amended provisions (o
be a mere device and a cloak to confiscate the property of the taxpayer,
but concurred with K.S. Paripoornan, J. on the question of an action by
way of suit or writ petition being maintainable. Ahmadi C.J., though
concurring with B.P. Jeevan Reddy, J. expressed a different view on
two aspects. In cases of the levy being held to be unconstitutional or
void for lack of inherent jurisdiction, the claim of refund as tax paid
under mistake of law, was held to be outside the ambit of the Excise
Act and the limitation applicable was held to be that specified under
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Section 17(1)e) of the Limitation Act. The other aspect on which dissent
is expressed, was with respect to an assessee’s challenge to the
constitutionality having failed and later, the vieuw being reversed. In
such cases Ahmadi, C.J)., was of the opinion that the assessee’s
remedy cannot be held to be foreclosed and he should be left to legal
remedies of review ete. of the earlier order.

9. The Learned Single Judge who referred the matter, rightly noticed

the different views expressed, which however on the question of
nustake of law and the manner in which refund has to be applied for;

wee have to concede to the majority view of five Learned Judges. From

the above extracts, it has to be noticed that Justice B.P. Jeevan Reddy

e his majority judgment; concurred to by a majority of five out of nine,

held the refund to be possible only under the provisions of the Act. We

heed only refer to the category of payment under a mistake of law. We

do not agree with the Learned Single Judge that the facts of the case
discussed in WP (C) No. 18126/2015 do not fall under any of the
categories, A payment made on a mistaken understanding of law
finding the levy to be exigible for the services rendered, would be a levy

made or paid under mistake of law and not one categorized as an
unconstitutional levy or illegal levy. We cannot agree with the elastic
mterpretation made by the Leamed Single Judge that the case would

be one on account of mistake of fact in understanding the law. The
mistuke committed by the assessee may be one on law or on facts; the
remedy weuld be only under the statute. Here we are not concermed-— " -
with 1 case as specifically noticed in Mafatlal Industries Limited (supra)
af an assessee lrying to tuke advantage of a verdict in another r:;n,se 003
Here the assessee had paid the tax without demur and later ma&.ﬁd b
that actually there was no levy under the provisions of the statutg) ==~ / */
Houxver, that again is a mistake of law as understood by the nss;;s;mw}
and for refund, the assessee has to avail the remedy under the ™
provisions of the statute and concede to the limitation provided therein.

10. 1P Jeevan Reddy, J. after elaborate discussion, finds the Excise
Act o be a self contained enactment with provisions for collecting taxes
which are due according to law and also for refunding the taxes
collecivd contrary to law, which has to be under Sections 1 1A and 11B.
Both provisions were found to contain a uniform rule of limitation,
namely six months at that time and then one year and now two years,
Relying on the decision in AIR 1965 SC 1942 [Kamala Mills Ltd. v. State
of Bombayy], it was held that where a statute creates “a special nght or
@ hability and also provides the procedure for the determination of the
night or liability, by the Tribunals constituted in that behalf and
provides further that all questions above the said right and liability
shall be determined by the Tribunal so constituted, the resort to Civil
Court 1s not available, except to the limited extent pointed out in Kamala
Mills Id. (supra). Central Excise Act having provided specifically for
refund, which provision also expressly declared that no refund shall be
made except in accordance therewith, the Jurnisdiction of the Civil Court
was found to be expressly barred. It was held that once the
canstitutionality of the provisions of the Act, including the provisions
relatiny to refund (s beyond question, then any and every ground,
tncluding violation of principles of natural justice and infraction of
fundamental principles of fudicial procedure has to be urged under the
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provisions in the Act, obuiating the necesstty of a swit or a writ petition
in matters relating to a refund. The only exception provided was when
there was a declaration of unconstitutionality of the provisions of the
Act, in which event, a refund claimed could be otherwise than under
Section 11B. We, specifically, emphasise the underlined portion in
paragraph 79 of the cited decision as extracted hereinabove. The earlier
view that the limitation was three years from the date of discovery aof
mistake of law was spectfically differed from, since the refund had to

be under the remedy as provided in the statute, which prescribed
limitation.

11. At the risk of repetition, here, the assessees paid up the tax and
later realised that they are entitled to exemption. Going by the majority
Judgment, in Mafatial Industries Limited (supra), we have to find such
cases being subjected to the ngour of limitation as provided under
Section 11B, The limitation, in the relevant period, being one yeur, there
could be no refund application maintained after that period. We, hence,
Jind the order impugned in the writ petitions to be proper and e
dismiss the writ petitions. We hold that the Judgment dated 6-7 2015 i
WP (C) No. 18126/2015 {2015 (39) S.T.R. 706 (Ker.)] [M/s. Geojit BNP
Paribas Financial Services Ltd. v. Commissioner of Central Excise| is
not good law, going by the binding precedent in Mafatled Melustries
Limited (supra). The writ petitions would stand dismissed answerng

the reference in favour of the Revenue and against the assessees. No
costs.

9.25 Further 1 also rely upon the decision of Honble Tribunal.
Bangalore, in the case of KIRTHI CONSTRUCTIONS VERSUS
COMMISSIONER OF C. EX. & S5.T., MANGALORE [2016 (43) S.T.R. 301
Tri. - Bang.)], wherein the Tribunal, Bangalore, relying on the decision

of Hon'ble Supreme Court in the case of Mafatlal Industries Ltd. v.
Union of India — [1997 (89) E.L.T. 247 (8.C.)], held that all claims of
refund except levies held to be unconstitutional are to be preferred and
adjudicated upon under Section 11B of the Central Excise Act. 1944
and subject to the claimant establishing that the burden of duty has
not been passed on to the third party. The relevant paras arc

reproduced as under:

“6. The appellant has claimed that as they paid service tax &y
mistake of law they deserve to be granted the refund of :the satcl
service tax. This order is holding that such activities/ transactions and
the services provided by the appellant are not liable for p{iymlﬂ?‘ff of
service tax; the claim of refund, therefore, is required to be exumined
as per the provisions of law of service tax on the sub_{erz of refund.
Here the appellant argues that as the tax has been patd | mistokenly,
time-bar limitation is not applicable. Learned AR for the .’x‘euenmfa has
vehemently argued that provisions of law concerning the Hnm-.’:mn f.!'r
refund under Service Tax law would be applicable and he has cited ”T
support various decisions of Hon’ble Supreme Court as . iEH. as
CESTAT, Bangalore. It s made clear that when the refund claim is 1o
be examined, it would be necessary for the claim to pass all the tests

f
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roluding the time limitatton of one year as well as satisfying the
c-rm-rrmn" that the liability of service tax was n‘nt passlea' on iia m
buyers ie. passing the lest of no gain by ‘unjust enrnﬂhment.

FHon ‘ble Supreme Court in the case of Mafatlal .'n_dustr@s Ltd. (supra
has clearly held that all claims of refund EIEEIJF levies held to be
uneconstitutional are to be preferred and adjudicated u‘Ir;-fm under
Section 118 of the Central Excise Act, 1944 and subject to the
cluimant establishing that the burden of duty has not been p..::ssed r.:_n
o the third party. Hon'ble Supreme Court in this case has inter alia

pronounced as follows :

70, e : (Il) :..... All claims for refund ought to be, and ﬂught.tn have
heen, filed only under and in accordance with Rule 11/Section 11B
and under no other provision and in no other forum. An assessee
must succeed or fail in his oun proceedings and the finality of the
procecdings in his own case eannol be ignored and refuﬁd. nrcier.*:ed E1n
his favour just because in another assessee 's case, a similar pm‘:nr is
decided in favour of the manufacturer/ assessee. {See the pertinent
ohservations of Hidayatullah, CJ. in Tilokchand Motichand extracted
in Para 37). The decisions of this Court saying to the contrary must be
held to have been decided wrongly and are accordingly overruled

herewith.

7 From the above it is clear that the service in question 1S not liable

for puyment of service tax and the appellant’s claim for refund muid,f"‘ﬂﬂl;
deserve examination and consideration as per the provisions of !aﬁ}‘ )

as applicable during the relevant period. It is made clear that sew%t%'fq’r
s definitely under the exclusion category and not liabile for payrf&a;ni_
of service tax. This appeal is allowed by way of remand to the original’.

adjucicating authority for examination and consideration of refuﬁd'_

claim under the provisions of refund claims wherein the adjudicating
authority will also examine the claim under both the criteria Le. time
har as well as ‘unjust enrichment’. It is also directed that the original
adjudicating authority decide the subject claim within three months of
receipt of this order.”

5.26 Further, I have carefully gone through all the case laws submitted
by the appellant in written submission earlier during personal hearing
and find that facts and circumstances in all the case are not at par with
the present case and therefore distinguishable. It is further observed
that decision in the case CCE v Flow Tech Power- [2006 (202) ELT 404
(Mad]| rched upon by the appellant is in respect of composite price fixed
by the Ministry of Agriculture and the same has been distinguished in
the case of BPL Ltd. - [2010 (259) E.L.T. 526 (Mad.)). Similarly, in the
vase Elantas Beck India Ltd v CCE - [2016 (339) ELT 325 (Tri Mumbai)]
deals with the issue of Excise Duty paid on the intermediate product on
the insistence of department. Further, in the case of Birla Corporation
Lid v CCE - [2008 (231) ELT 482 (Tri Mumbai)] and Shyam Coach
ngineers v [CCE - 2024 (1) TMI 245] refund was allowed only on the
bas:s of Chartered Accountant Certificate that the incidence of duty has
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not been passed on to the customers. It 1s further observed that the
Hon'ble CESTAT, Ahmedabad in the in the case of Varsha Plasties Put.
Ltd. Vs Commissioner of Customs, Kandla [2019 (368) ELT 996 (Tri-
Ahmd|| has held similar view that the CA Certificate is not a concluding
document that shows the incidence of duty was not passed on but |s
based on the books of account. In absence of any books of account for
the relevant period showing the amount claimed as refund as
receivable, the CA Certificate cannot alone help the appellant 1o
overcome the aspect of unjust enrichment as held above in Para 5.6.

Thus, the case laws relied upon by the appellant are not applicable to
the present case,

3.27 Further the Hon'ble Supreme Court in the case of Sahakari
Khand Udyog Mandali Ltd Vs Commissioner of C. Ex. & Cus [2005 (181)
ELT 328 (SC)| has held that before claiming a relief of refund, it is
necessary for the appellant to show that he has paid the amount for
which relief is sought and he has not passed on the burden on
consumers. Further, the Hon'ble Supreme Court in the ease of Union of
India Vs Solar Pesticides Pvt. Ltd. [2000 (116) ELT 401 (SC)| has held
that “the expression “incidence of such duty” in relation to its being
passed on to another person would take it within its ambit not only the
passing of the duty directly to another person but also cases where i is

passed on indirectly”. The burden of proof is on the appcllant to
establish that they had not passed on the incidence of duty paid.
Therefore, until the contrary is proved, there is a presumption provided
under the statute that the duty has been passed on to the buyer.
Therefore, the appellant in the present case has failed to cross the bar

of unjust enrichment.

5.28 From the above, | am of the considered view that had the
incidence of duty not been passed on, the same ought to have been
reflected in the appellant’s Balance Sheet under 'Receivables’ as
amounts due from the Customs Department. It is well established that
the burden of proof lies on the appellant to demonstraie that the
incidence of duty has not been passed on to the buyer or end customer
In this regard, the Chartered Accountant's certificate, though not
placed on record, is not sufficient by itself to discharge this burden
Such a certificate is merely corroborative in nature and must be
supported by primary evidence such as accounting records, sale
invoices, and other relevant financial documents. Further, the
subsequent reduction in the sale price of the goods by the appellant

does not, by itself, establish that the appellant absorbed the duty

§/49.361,363,366/CUS/IMN/2024-25 Page 43 of 44



surden. A mere price reduction does not lead to the logical conclusion
that the appellant bore the duty liability without passing it on to the
cusiomer. Moreover, once the amount has been paid as duty whether
correctly or erroneously, including on account of a mistake of law the
claitn for refund is subject to the mandatory test of unjust enrichment
under Section 27 of the Customs Act, 1962. In view of the failure to
provide sufficient evidence to overcome the bar of unjust enrichment, I
am of the considered opinion that the appellant has not made out a
case for refund. Accordingly, the appeals filed by the appellant are

liable to be rejected.

6. In view of the above, I do not find any infirmity with the impugned
ders and the same is upheld. The appeals filed by the appellant are
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