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Undcr Section 129 I)D(i) of the Custo
Ir:lkrwing categories of cases, any pers
Application to The Additional Secretar
Finance, {Department of Revenue) par
date of communication of the order.

/Order relating to

(a) iany goods imported on baggage

(ts)

(b)
nny goods loaded in a conveyance for
at thcir place of dcstination in India
bocn unloaded at any such destinati
thc quantity requircd to be unloaded

rrr) ifuffi, 1%

I

ms Act, 1962 (as amended), in respect of the
on aggrieved by this order cal prefer a Revision
/Joint Secretary (Revision Application), Minist ryofv
iament Street, New Delhi vrithin 3 months from the

(ir)

3

6+d

importation into India, but which are no
or so much of the quantity of such goods
on if goods unloaded at such destination
at that destination.

t unloaded
as has not
are short of

2 t4rqx

(c) Payment of drawback as provided
thcreunder.

in Chapter X of Customs Act , 1962 and the rules made

&rur

'lh<: revision application should be in such form and shall be verified in such -anner aJmay bc specified in the relevant rules and should be accompalied by :

,1a7J 5

G

( tl5

)

1
qfr-rri

4 copies of this order, bearing
prescribed under Schcdulc I i

Court Fee Stamp of paise fifty
tem 6 of the Court Fee Act, 1g

4

only in one copy as
70.

{b)

(a)

(II)

(E)

4 q'fu',qH
4 copies of the Order-in-Or iginal , in addition to relevant documents, if any

(d)

(c) 4 copies of the Application for Revision

200/-

R.6 challan evidencing payment of Rs.20O/- (Rupees twollundred only) or Rs. 1,000 / (Rupces one thous and only) as the case may be, under the
, fines, forfeitures and Miscellaneous Items being the feeprescribed in the Customs Act, 1962 {as amended) for filing a Revision Application. If theamount of duty and inlerest demanded, fine or penalty levied is one lakh rupees or less,fces as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs 100o/-

In respect of cases other than these ment ioned under item 2 above, any person aggrievedby this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in formC.A.-3 before the Cus toms, Excise and Service Tax Appellate Tribunal at the followingaddress

6wT,q.fMqlrqrfl-d

4

'l'hc duplicate copy of the T

I Icad of othcr reccjpts, fees

T{s 2

,,,:

Cuetoms, Exci
Tribunal, West

se & Service
2onal Bench

Tax Appellate
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(iD'

)

(a)

(ET

)

(b)

(II)

(c)

(g)

(d)

6

2nd Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-38o O16

, L962 12e q (6) 7962 1ro

q1r1ftvrft{@-
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A { 1) of
the Customs Act, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

a-m ;CEf,gFSCS'

where the amount of duty and interest demanded and penalty levied by any officcr of
Customs in the case to which the appeal relates is morc than five lakh rupecs but nol
exceeding lifty lakh rupees, five thousand rupees ;

iF-qqqrs-dT{{FqG3tffi ;ETr69r{Fq(

where the amount of duty and interest demanded and penalty levied by any officer oI
Customs in the case to which the appeal relates is more than ltfty lakh rupees, ten
thousand rupees

10% , 
qT(G&

1 o?3rErm-Gq{,sdifr-{f,esBdr{it,3{frTl{ElqrSrn I

An appeal against this order shall lie before the Tribunal on payment of 1O%o of thc duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alonc:

is in dispute.

gtkl 12 s (q) - (o)

rto crfto - eitrqr

rGr offtflr@@
Under section 129 (a) of the said Act, every application rnade bclorc the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purposc; or

(b) for restoration of an appeal or an application shall bc accompanied by a fee of livc

Hundred rupees.

3trq+p

It
i'I

,'i
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ORDER-IN-APP EAL

'l'wo appeals have been fi1ed by M/s. Leera sustainable Ship Recycling

Pvt. Ltd., Plot No. 84D, Ship Recycling yard, p.O. Manar, Alang, Bha,rnagar

364 08 1 (hereinafter referred to as "the appellant,,) in terms of Section
1 28 of the customs Act, 1962 against the orders-in-original (Details as

pcr Table-A) (hereinafter referred to as "the impugned orders,,) passed by
|he Assistant commissioner, customs Division, Bhavnagar (hereinafter
referred to as "the adjudicating authority',).

Table A

Sr

0l

s/49-

68iCUS/JMN/202

5-26

2. Briefly stated, facts of the case are that the appellant, having their
Ship Recycling yard at plot No. 84D, Ship Recycling yard, p.O. Manar,
Alang, Bhavnagar - 364 og1, had imported vessers for breaking
up/recycling and frled Bills of Entry as detailed in Table A above under
section 46 of tt,e customs Act, 7962. They had serf-assessed the goods viz.

-,Vessels for breaking under CTH g9.0g, Bunkers under CTH 27.10 &
...!)orrsumables under CTH 9g.OS and paid the assessed customs duty.

l-i t j There were some dispute with regard to assessment of customs
dqlv on the Fuel and oir (Fuer oir, Marine Gas oir, Lub. oil) contained in
Bunker Tanks inside/outside the engine room of the vesser. The appelrant
claimed that Fuel and oil contained in Bunker Tanks inside/outside the
cnginc room of the vessel was to be assessed to duty under CTSH g9.0g of
the customs Tariff Act, 1975 along with the vessel. The Department was of
a view that Fuel and oil contained in Bunker Tanks were to be assessed to
duty under respective crH i.e., chapter 22. Thereafter, the Bills of Entry
wcre assessed provisionally for want of original documents.

02

FAO No. & Datc Amount

of Refund

(in Rs)

credited to

the

Consumer

Welfare

Fund

s/49-

67lCUS/,IMN/202

5-26

Appcal No Bi

Entry

&Date

of

No.

8644750t29

.10.2018

4l12437s14tSBY /20

23-24/24.08.2023

482tCUS-REF/2024_

2s/17 .03.2025

1,63,809

250t397120

.03.20I 9

268t2479s84/SBY t2

023-24t30.1r.2023

477 /CUS-REF t2024-

25/17 .03.2025

I,7 5,942

si49 67,68/CUS/JMN/2025_26
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2.2 Further, the Hon'ble CESTAT, Ahmedabad, vide its Ordcr No.

A/ 11792-lla5l/2022, dated 17.10.2022101.12.2022had, held that thc oil

contained in the Bunkers Tanks in the engine room of the vessel is to bc

assessed to duty under CTH 8908, along with the vessel for breaking up.

Further, in view of the aforesaid order of the Hon'ble CESTAT, thc

Assistant Commissioner, Customs Division, Bhavnagar vidc Firtal

Assessment Orders as detailed in Table A above held that Bunkcr 'l'anks

containing oil are to treated as part of vessel's machinery and the Oils

contained in them are to be classified under CTH 8908 along with thc

vessel, as covered under Para 2(b) of Circular No. 37/96 - Cus, dat.cd

03.07.1996. The Bills of Entry was finally asscssed vide Final Assessmt:nt

Orders as detailed in Table A above passed by the Assistant Commissioner,

Customs Division, Bhavnagar. Consequently, the appellant had filed

refund claims which were decided vide the impugned orders.

2.3 The appellant during adjudication had submitted a copy of

Certificate issued by C.A. M/s A. R. PARMAR & CO. wherein it is certified

that M/s Leela Greenship Recycling Pvt. Ltd has paid total customs dllty

inclusive of IGST. Also that they have checked sales invoices as well as

Financial ledger accounts and other records and certified that incidenct: of

customs duty paid on Bunker (Oil and fuels) have not been passed on t'o

any other person. The claimant however has not provided the documcntzrry

evidence i.e. copy of balance sheet and ledger etc. The appellant was

requested to produce c.A. certificate in the format provided alongwith lhc

documentary evidence i.e. audited balance sheet for the period since filing

of Bills of Entry till date and copy of ledger for the said period and as on

date to veriff that the refund amount claimed were shown as 'alnorllrt

receivable' in the books of account and that thc incidence of duty (clainred

as refund) had not been passed on to any other person. The appcllant

along with refund claim submitted that unjust enrichment is not applicable

in their case and they have referred provisions of sub section 2 of Section

27(e|$||oftheCustomsAct,lg62'Theyhavealsorelieduponfollowing

case laws: -

(ll 2Ol7 (348) E.L.T. 537 (Tri' -Chennai)

(ii) 201s (s271E.L.T. 13 (Mad)

(iii) 2018 (360) E.L.T. A 204 (Bom)

vl 2O2o (371) E.L.T. 542 (chan)

(vl2022160l G.S.T.L. a8 (Del).

/6

+
r!
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3. Being aggrieved with the impugned Orders, the appellant have filed
1,he present appeals contending as under;

The refund of differentiar amount of excess customs duty other than the

amount of IGST availed as input tax credit paid at the time of provisional

assessment on the said goods (bunker) consequent upon the final
assessment as provided under Section 1g(2)(a) read with Section rg(a) of
the customs Act, 7962 was required to be paid within 3 months from the
date of assessment of duty finally. There is no provision under the
Customs Act, )962 or ruies made thereunder to file an application for
refund of excess amount at the time of provisionar assessment not to
speak of section 27 of the customs Act, 1962 read with customs Refund
Application (Form) Regulations, 1998. Thus, as per the prevailing practice
appellant had filed application for refund of excess duty of customs paid
less the amount of IGST paid on such goods availed as input tax credit
under the CGST Act, 2O7Z on the said goods/bunker at the time
provisional assessment of the impugned bi1ls of entry but inadvertently in
the refund application instead of section 1s(2)(a) of the customs Act,
1962 Section 27 of tlne Customs Act, 1962 was stated. However, appellant
respectfullv submits that impugned apprication for refund may please be
considered under Section t g(2)(a) of the Customs Act, 1962 only.
'lhe appellant further submitted that the issue to be decided before your

. 
, ,. , 

'i -.Sood office is whethcr the refund claim dated OZ.O|.2O2S filed on

',i, 
''ta,-.a+ 

) .!z.ot.zoz5 consequent upon final assessment of provisional assessment
' .t';----'-..-.!"-/of bills of entry vide order dated 30.1 1.2023 (received by it onol.or.2024)
--:, 

-1-. )''' can be considered as hit by limitation of one year as provided under
Section 2Z of the Customs Act, 7962?

. Appellant submits that the learned Assistant Commissioner has also
crred in considering the refund ciaim under Section 2Z of the Customs
Act, ),962 instead of Section f 8(2)(a) of the Customs Act, 1962. Section 18
of the Customs Act, 1962 is self_contained provisions for refund subject

s/49 6 7.68/CUS/JMN t2025 _26
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2.4 The adjudicating authority found that the appellant has filed refund

application under Section 27 of customs Act, 1962 wherein the time limit
lor filing any Relund claim is prescribed. The adjudicating in respect of
arppcal listed at sr No 02 of the Table A above observed that the refund

application was frled on 17.o7.2o25, whereas Final Assessment order was

issued on 3O.l1 .2023 . Hence, the claim has not been filed within the

limitation period of time under section 27 of customs Act, 1962. Therefore,

lhc adjudicating authority rejected the refund claim filed by the appellant
in terms of provisions of Section 2Z of l].e Customs Act, 7962, being time
barred -



a

to incidence of such duty has not been passed on to any other pcrson

with effect from 13.07.2006. Even the sald section also provides timc linrit

to refund the amount within 3 months from the date of assessment of

duty finally, otherwise interest at the rate fixed under Section 27A of thr:

Customs Act, 7962 till the date of refund of such amount is payablc rvitfr

effect from 13.07.2006. Even for the refund of excess duty paid a1 1l)c

time provisional assessment of duty under Section 18(l) is to bc maclc

under Section 27 of the Customs Act, 1962 then there was no nccd 1o

make such provisions of crediting the amount to the Fund (as defincd

under Section 2l2l ltl of the Customs Act, 1962 if incidence of duty is

passed on any other person and payment of intercst if not rcfulrd<'cl

within 3 months from the date of assessment of duty Iinally), as sirnilrtr

provisions are already made under Section 2712) and Section 27A of lltt:

Customs Act, 1962 respectively. Therefore, in applicant's hurnbl<:

submissions at the most while final assessment of duty or thereaft cr tltt:

learned Assistant Commissioner was supposed to ask for the evidencc 1o

the effect that whether incidence of such duty has been passed on to ar)y

other person or otherwise.

Appellant submits that "Provisionally Assessed Duty is nowhere defint:d

in the Customs Act, 1962 but "Duty" is defined under Section 2(15) ol tl:c

Customs Act, 1962. "Duty" means a duty of customs Ieviable undt:r this

Act. It is not matter of dispute that provisionally assessed dut-v of

Customs 57o plus Social Welfare Surcharge (SWS) @ 10olo of flasit:

Customs Duty on the said goods viz. Fuel Oil (27 l}l959), Light Dit:sc1 Oil

(27101943) and Lubricating oil (27 l0l978l was not leviablc undcr 1 hrr

Section 12 of the Customs Act, 1962 as per rate specrfied in tht: l'rrst

schedule to the customs Tariff Act, 1975 under the said tariff hcading

2710 but was leviable under tariff heading 8908 viz' Fuel Oil (8908000),

Light Diesel Oil (8908000) and Lubricating Oil (89080000) (a) 2 5'Z' plrLs

swS under the section 12 of the customs Act, 1962. Therefore , it t;artrto|

be said that it is refund of duty within the meaning of Section 2(15) oi'tl:t:

Customs Acl, 1962, so same cannot be claimcd under Scction 27 ol' tltc

Customs Acl, 1962. Therefore, time limit of I year as provided unc1r'r

Section 27 (l) read, with sub-section (1B)(b) of tht: Customs Act, 1962'

Appellant further submits that provisions similar to sub-section (2)(a) ol

Section 18 was provided in Rule 9B(5) of the Ce ntral Excise Rules' I cl'l 
1

owever,witheffectfrom25'06.1999byNotificationNo'45/99-CEdalt:d

.06.1999 proviso was inserted which reads as under:

ovided that, if an assessee is entitled to refund, such refund shall not

a

i11gnr)

I

t

l

\;:l
be made to him except in accordance with the procedure establishr:d

under sub-section (2) of Section 11B o

!.:

thc Act."

s/49-67,68/CUS/JMN /202s -26
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'l'l-rere is no similar provisi<:n is made in the Section 18 of the Customs

Act, 1962. Therefore, provisions of Section 27 cannot be made applicable

to refund arise consequent upon final assessment under Section 18(2) of

the Customs Act. 1962.

. /\ppcllant submits that an1'way though application for refund and order is

passe d rnvoking Section 27 of the Customs Act, 1962, it has to be

construed under Section t8(2)(a) of the Customs Act, 1962. Therefore,

provisions of Section 28C and Section 2BD of the Customs Act, 1962 are

also not applicable in the facts and circumstances of the case, which were

jn force since 20.09.1991 prior to amended Section 1g ibid w.c.f.

13.O7.2006.

. Appellant in vieu' of the facts of the case submits that since the said

goods were sold zit the lesser value than the value cleclared and duty of

customs paid in the bi1ls of entry, thereby incidence of duty was not

passed on the buyer but incidence of duty has been borne by the

appellant. As per Section t8(2)(a) read with Section 1g(4) read with
section 18(5)(a) ol the customs Act, 1962 shall, instead of being credited

1o the fund, be paid to the importer who has borne the incidence of such

rluty and not passed on to any other person. when the said goods were

sold at the price lesser than the value on which customs duty was paid,

thereby incidence of customs Duty was not passed on the buyer of the

goods.

. Appellant submits that since the duty of customs so paid on the said

goods other than IGST of which Input Tax credit availed were expensed

or-rt by way of debitcd to the proiit and loss account, thereby incidence of
duty was borne bv thc appellant and it cannot be said that incidence of
rluty was passed on others. By debiting the customs duty of the said

goods in the profit and loss account result into decrease in profit of the
particular year or incrcase in the loss of the particular year as the case

rnay be. Merely debiting the duty in the profit and ross account it cannot
be said that it automaticaily passed on others.

' Appellant submits that merely by debiting the duty amount in profit and
'., , 

- '--, 

' - .loss account it cannot become part of the cost of the goods obtained from' t 
.,' .

, .,_ / ,,:, 
--r, . 

_ 

the breaking of ships. From the breaking of ship in addition to various

11i u,;;;,i 
'feirous 

metal scrap it obtained other goods list in Bilrs of Entry and also
t,ii,::._._ 

:: . -:l 
oiher goods and all those goods fetch market price and cannot be sold on

'-'-1--' the cost construction method. These facts are evident from the sale price
of the said goods/bunker which are lower than the assessable value
statcd in the b,ls of entry. Even many expenses are incurred after sale of
the goods during the year and profit or loss arrived at the end of the
Irinancial Year, so by any means same cannot form the part of the value

Page 8 of 22
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of goods which may remain constant as per the market or fluctuate as p<:r

the market demand and supply or for any other reasons. Even duty of onc

goods cannot be added as cost of other goods so by expensed out in l:ttc

profit and loss account such amount of customs duty cannot form part of

value of the goods, therefore incidencc of tax canrlot bc passed on .lrly

other person. On the contrary incidencc of customs duty is borne by tht:

appellant by reducing profit of the particular or increased loss as the casc

may be. Therefore, at later date such amounts of duty which wr:rc

expensed out in the profit and loss are reversed by showing income in lttt:

profit and loss account in the year of refund duc to final asscssnlcrtt.

Apart from that whether deficiency or excess amount of the dut-v oi'

customs under Section 18 of the Customs Act, 1962 is in relation to sr-rch

goods for which the duty leviable is being assesses linally, thercforc, by

any means merely by debiting the amount in the profit and loss accolllrt

in a particular year of expenses it cannot be sard that amount of <lLrlt'

become part of cost of the particular goods in this case said goocls

especially when there are number of other goods are obtained ilncl

supplied from the ship.

Neither Customs Act, 1962 nor any other Act provides to show strt:h

amount as receivable from Government of India as asset in the same -t'<:alr

of paSrment cannot be expensed out in particular year. In the same way

neither customs Act nor any other Act provides that even after reversal of

the entry later on by showing the same amount of duty of customs as

income in the profit and loss account and receivablc in the balancc sitct:t

as asset incidence of tax has been passcd on etny other pcrson lt nia-v

please be appreciated that nothing can be presumed not 1o speak of about

incidence of customs duty passed on any other merely the same amoi.lllis

were debited to profit and loss account and thereby it become part ol' 1ht:

cost and thereby incidence of duty has been passed on any othcr persotl '

Especially, when price of the goods at which same were sold at ltrsscr

than the price on which duty of customs were paid'

As submitted in para supra that excess amount paid at the tim<: ol

provisional assessment of duty is not duty within the meaning of Se<;lion

2(15) of the Customs Act, 1962 and also provisions of Section 28(c) o1' thc

Customs Acl, 1962 is not applicable to the excess ar)ount paid al thc

of provisional assessment. Without admitting anything il is

itted that as evident from the copy of the salcs invoices of the s'rjcl

value of the goods were less than the value on which customs clu''v

paid and therefore, question of writing in the invoices that lht'

e

m

ods

were

ai

.r

amount of such duty which is the form part of the price at which such

goods are sold. As submitted in para supra appellant vide its letter dntcd

s/49-67,68/CUS/JMN I 2025 -26
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28.01-2025 not only submitted cA certificate with specific reference

about amount of refund claim as other current Assets with sub-heading

Balance with Revenue Authorities in the Audited Balance sheet and un-

audited Financial Accounts with copy of the same and the ledger

accounts were submitted. Therefore, ratio of the said decision of single

member bench is not relevant in the facts and circumstances of the case.

Appellant submits that Section 2T(2)(a) of the Customs Act, 1962 read

with Section 28D of the Customs Act, 1962 clearly provides that any
person claiming refund of duty may make an application for refund of
such duty to the Assistant/Deputy Commissioner of Customs

accompanied by such documentary or other evidence as the Appellant

may furnish to establish that the amount of duty to relation to which
such refund is claimed was collected from or paid by him and the
incidence of such tax had not been passed on by him on any other
person. It is admitted facts in the matter that customs duty was collected

from the appellant and also paid by the appellant only. Even if such
presumption or inference is assumed to be correct, then also by debiting
the amount of differential excess payrnent of duty of customs to the profit
and ioss account, either the profit is reduced or loss is increased as the
case may be. Merely by debiting or charging the amount to the profit and

loss account incidence of tax cannot be passed on to anyone especially

when in the facts of the present case, the disputed stock of bunker was

sold at very less price than the price considered at the time of provisional

assessment.

'lhe appellant further submitted that there are many decisions where the
burden of passing incidence of duty claimed as refund has been

discharged on the basis of chartered Accountant certifrcate to the effect
that incidence of dut5r was not passed on. In this regard the appe ant has
relied upon the following case laws:

* COMMISSIONER OF CENTRAL EXCISE, PUNE_I Versus SANDVIK
ASIA LTD. 2o1S (B2s) E.L.T. 431 (Bom.)

* ADVANCE STEEr- TUBES LTD. Versus COMMISSIONER OF C.
EX., GHAZIABAD-2or4 (310) E.L.T. 37O (Tri. _ Del.)
BIRLA CORPORATION LTD. Versus COMMISSIONER OF CENTRAL
EXCISE, PUNE-r-2008 (231) E.L.T. 482 ffn. Mumbai)
GUJARAT STATE FERTILIZERS & CHEMICALS LTD. VeTsus
C.C.E., VADODARA 2Ot4 (3ogl E.L.T. 94 (Tri. Ahmd.)

* BUSINESS OVERSEAS CORPORATION Versus C.C. (IMPORT &
GENERAL), NEw DELHr 2015 (317) E.L.T. 632 (Tri. _ Det.)
HERO MOTOCORP LTD. Versus COMMISSIONER OF CUSTOMS
(iMPoRT & GENERAL)2o14 (3o2) E.L.T. 501 (Det.)

4
a'

i

,6

k\

,'i
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* COMMR. OF C. EX. &CUS., GUNTUR Versus CRANE BETEL N[.i'r

POWDER WORKS 2}rt (2741 E.L.T' 113 (Tri' Bang.).

Appellant therefore, finally respectfully submits that refund claim hlcd by

it is in accordance with the provisions of the Customs Act, 1962 read wil.h

settled position of law. Therefore, appellant prays that impugned ordcr

passed by the learned Assistant Commissioner may be set aside and

refund may be sanctioned and paid to it with interest at an early datc'

PE NAL HEARING

4. Shri P D Rachchh, Advocate, appearcd for p<:rsonal hcaring orr

08.10.2025 in virtual mode. He reiterated the subrnissions made al thc

time of filing appeal and also submitted surnmary of submissions'

4.1, The appellant further vide letter dated o8. ).).2025 submittcd t jrr,rr

the Hon,ble Bench of Tribunal, Ahmedabad vide Final order No. 108 r:,

tl}l7l2O25dated04.ll.2025inAppealNoC/1051ll2025in1lrc

number of matters including lead matter of M/s' Dynamic Ship Recyclt:rs

Pvt. Ltd. & others on similar issue decided the matters lavour r>f

Appellants. He further submitted that thc issue of unjust enrichmcnl rn

thepresentcasesissquarelycoveredbythes:ridcler:isionsantlttLsrl

requested to consider the decision.

4.2 The appellant further submitte<i Certificate d:rted 13 i1202:)

issued by the c A M/s A. R. PARMAR & CO. wherein it is certified thatlir(l

price at which the bunkers were sold by the appellant was significarLt)-v

lower than the import value of bunker on which customs dutv \\rirs

assessed and paid. Consequently, the appcllant has not rccovercd llrt

purchased price of the bunkers, and therefore, there is no question of

recovery of the duty so assessed' Further he also certified th:rt 1|rr'

appellant has not passed on the burden of thc duty paid on the bunkcrs to

any buyer or third party. The firm has bornt: 1ht: cnlirc dnty liability orr irs

own.

4.3 He also vide letter dated 27 .11.2025 submitted that:

! at the material time as per prevailing practicc documents for f-ilirrg

Bills of Entry were submitted under forwarding letter enclosing tLrt:

documents including protest letter for respective vessel importcd 1b r

breaking and submitted acknowledged copy of such letters with copy

of protest letters '

) Appellants further submit that it may pleasc be appreciateri t)rrit

impugned refund applications wert: filed only after final assessfil(rl)t

of bills of entry consequent upon Hon'ble CESTAT, Ahmedabad li'inal

Orders referred in each Order-in-Original' Appellants wil LroLrt

d .''1,
:1

,..

\\
i..

s/49-6?,68/CUS/JMN I 2025 -26 Page LL of 22



admitting anything and without prejudice to the grounds of appea.l
and submissions made till date further submits that it had filed the
check lists for the Bills of Entry which were provisionally assessed
with higher duty and same were paid so as to get the clearance of the
goods in time so as to cater the demand of buyers well in time and
also to avoid undue delay ete. But at the same time it had preferred
appeal against ail the Bilts cif Entry before the Commissioner
(Appears) and thereafter before Hon'ble CESTAT against all Bilrs of
Entry. Thus, filing appeal against such assessment order etc.
amounts to payment of differential/ excess dut5r under protest. 2nd
Proviso to Section 2T(1) of the Customs Act, 1962 clearly provides
that one-year limitation shall not apply where any duty has been
paid under protest. It may please be appreciated that any of the
provisions of the Customs Act, 1962 not to speak of Section 2Z of the
Customs Act, 1962 defines when and how pa3rment will be
considered as parrment of duty made under protest. Even now a days
duty are being paid online and e_receipt. generated online nowhere
allow to add or write anything more in the format, so Iike manual
Challan TR-6/GAR_Z one cannot write protest against such pa3rment.
However, one may prefer appeal to get refund of excess payment of
duty only and not for any other reasons. Therefore, preferring an
appeal against thc assessment orders against which excess duty
were paid under the customs Act, 1962 have to be considered as
duty paid under protest. In support of the above, it refers and relies
upon amongst other following decisions:

(i)

(ii)

(iii)

(i")

support of Certificate of Inco t to change in name

MAFATLAL INDUSTRIES LTD. Versus UNION OF INDIA 1997
(8e)E.L.T. 247 (s.c.)

COMMISSIONER OF C. EX., CHENNAI_II Versus ELECTRO
STEEL CASTTNGS LTD.2Ot4 (2ss) E.L.T.3o5 (Mad.)

CISCO SYSTEMS INDIA pVT. LTD. Versus COMMR. OF CUS.
(APPEALS), NEw DELHr _ 2o2t (31S)E.L.T. 658 (Tri. Del.)

PRINCIPAL COMMISSIONER OF CUSTOMS (IMPORT AND
GENERAL) Versus CISCo SYSTEMS (TNDIA) p:W'. I/iD. _ 2023
(384)E.L.T. 16s (Det.)

); it is further submitted that in case of M/s. Leela Sustainable
Ship Recycling pvt. Ltd. it was known as Efcee Global Ship Recycling
Pvt. Ltd, and prior to that Sarvag Shipping Services pvt. Ltd. In

s/4 9-67,68/CUS/JMN/2025_26
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issued by Registrar of Companies dated 06.03.2O23 and lO.12 2A18are enclosed.

! Appellants therefore, rn view of the abov,
that refund claim fired bv them arc wrrhin ,,,;:':T1I,:i".l:::
Act, 1962 read with settled positton of law. l.herefore, their apl;calsmay be aliowed with consequentiai relief.

5' I have gone through the facts of the case available on record anrlthe submissions made

during hearing. rh" i"",1:,.:;ff"";:: ,:: ;:._:[:J::T#::
the impugned orders passed by the adjudicating authority rejectirrg rhr:refund claim filed by the appellant in terms or provisions of section 2 l .1.the Customs Act, 1962, being time barred, in the facts and circumstarrccs
of the case, is legal and proper or otherwise.

DI sIO AND INGSN

5.1 It is observed that the appeilant had imported vessels for brcakirrg
up/recycling and fired Bilrs of Entry as detailed rn Tabre A above unrrcr
Section 46 of the Customs Act. 1962. There was dispute in respecl of
classification of Fuel and oil (Fuel oil, Marine Gas oil, Lub oil), which wers

settled by the Hon'ble CtrSTAT, Ahmedabad, vide its Orders A/ 11792

11857 12022' dated 77.10.202210r.1,2.2022 wherein rt was held thal rirt:

oil contained in the Bunkers Tanks in the engine roorrr of the vessel is 1o br:

assessed to duty under crH 8908, along with the vcsscl lor breaki,g ,1r.

The Bills of Entry were assessed provisionally. Subsequently, the Brlls of

Entry were finally assessed vide Final Assessment Orders as detaik:d in

Table A above passed by the Assistant Commissioner, Customs Division,

Bhavnagar in terms of Hon'ble CESTAT, Ahmedabad, Orders c.l:rlr:cl

17.1O.20221O1.1.2.2022. Consequently, thc appellant had filed rclund

claims along with Certificate issued by C. A. M/s A. R. PARMAR & C()

wherein it is certified that M/s Leela Greenship Recycling Pvt. Ltd. has paid

total customs duty inclusive of IGST. Also that thev have checked salt s

invoices as well as Financial ledger accounts and othcr records anrl

certified that incidence of customs duty paid on Bunker (oi1 and lr-rt:ls)

have not been passed on to any other person. It is observed that there is no

spute regarding eligibility of the appellant for refund on merit 'l'hi:

udicating authority has rejected the refund claims liled by the appcllant.

r i,i ,7

terms of provisions of Section 27 of line Customs Acl, 7962, being tinrc
1n

barred.

5.2\tisobservedthattheBillofEntrylistedinTableA
was
'It is

provisionally assessed due to non-availabi ty of original documcnls

s/49-67,68/cus/JMN/2025-26
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5.4 I have perused Section 1g of Customs Act 1962 and speciallyScction LB(2)(a) and Section 1g(4) and the same is reproduced as under:'(2) When the d.uty teuiabt,
assessed bg the

e on such oods zs assessed
finallg [or re_Act, then -

s.re 6 7. 6 8,,c t_rs/JMNr 
02 5 -2 6

prouisions of this

ProPer officerJ in
o

Page 14 of 22

further observed from the impugned order that there existed a dispute

regarding the classiiication and assessment of customs duty on Fuel and

Oi1 (Fuel Oil, Marine Gas Oil' Lubricating Oil) contained in the vessel's

bunke r tanks located inside as well as outside the engine room' The

appellant contended that such Fuel and Oil formed part of the vessel and

should be assessed under CTSH 89'08 of the Customs Tariff Act' 1975'

rvhercas the Department maintained that the same were liable to be

classified under the respective headings of Chapter 27' This classification

dispute was finally resolved by the Honble CESTAT' Ahmedabad' vide

Order No. A/ :-l7g2-|rcil12022 dated 17'10 2022101'12'2022' whichwas

subsequently upheld by the Hon'ble Supreme Court' Pursuant to this' the

BillsofEntrywerefinallyassessedvidetheFinalAssessmentorders

detailed in Table A, resulting in excess duty paid at the time of provisional

asse ssment, thereby entitling the appellant to a refund'

5.3 The appellant in the grounds of appeal contended that there is no

provision under the Customs Act, 1962 or rules made there under to file

an application for refund of excess amount at the time of provisional

.,r.ssessment not to speak of Section 27 ol th.e Customs Act, 1962 read with

Oustoms Refund Application (Form) Regulations, 1998. They further

submitted that as per the prevailing practice appellant had filed application

for refund of excess duty of Customs paid less the amount of IGST paid on

such goods availed as input tax credit under the CGST Act, 2017 on the

said goods/bunker at the time provisional assessment of the impugned

Bil1s of Entry but inadvertentiy in the refund application instead of section
18(2)(a) of the Customs Act, 1962 was filed under section 2z of the
Customs Act, 1962. The appellant further submitted that the impugned
application lor refund may piease be considered under Section 1g(2)(a) of
the customs Act, 1962. The appelrant further submitted that section 18 of
the Customs Act, 1962 is self_contained provisions for refund subject to
incidence of such duty has not been passed on to any other person with
cffect from r3'oz '2006. Even the said section also provides time rimit to
refund the amount within 3 months from the date of assessment of duty
finally, otherwise interest at the rate fixed under section 27A of rhe
Customs Act, 1962 till the date of refund of such amount is payable with
cffect from l3.OZ.2006.



!7- ^:::. ."*e of sood.s cteared for home cons,,
::;X:::":l*":o;:2::on","1";;;,;:i;":,mpdonorexpoft a'Lion

snort of, or b in 
"*"""" o,ff.7 

*'a t",i ,"J'i' ,i.o*' [finatts asses'sc'/

the case may be,Jl, ,o" {['0" 
ou', n""ttii irJ'":;:::: X:;':"f ::thedencien;;:;;;:;#l':T::rI;"::?:::X.,T:r;;:!:;;";r:;
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(4) Subject to sub_section (5), tf ang refund ablecl aq.use o sub-section ,s not re nd.ed. unulithin three months from the date orf assessme nt of dutg finallg, [or reassessment of dutg, as the case maA be,l there shall be poid ,,,LNterest on such unrefunded amount at such rate fixed. bg the CentralGouemment under section 27A tilt the d,ate of refund of such amount

5.5 It is observed that Section 1g of the Customs Act, 7962 governs thc
scheme of provisionar assessment, and after its amcndment wrth r:rTr:r.r

from 13.07 .20O6 expressly incorporates provisions lrrr refund, subj.r:t I cr

the condition that the incidence of such duty has not been passed on l.
any other person. A plain reading of Section 1g{2){.r) makes it clear l.}r:Lt

where the duty paid at the time of provisional asscssmcnt is fou,cr t. irc r.
excess of the duty finally assessed, the importer bccomes automaticzrliy

entitled to a refund of the excess amount. Further, Section 18(4) provirlt.s

that if any amount refundable under Section 1B(2)(a) is not rc'!u n qlc r.l

under that sub-section within three months from the date of fi;rrrl

assessment, the importer is entitled to interest on the delayed refurrcl.

These provisions together indicate that the statute creates a self-containc<l

mechanism for refund arising out of finalisatiorr of provrsional asscssrrtcnl

In view of this statutory framework, thc r<:iirnr.l arising lrorn I I tr

finalisation of the provisional assessment is required to be proct:sscrl

under Section 18[2)(a) itseif and not under Section 27, as contendccl t;y

the appellant. Consequently, the question of applying the one vc:a r

limitation period prescribed under Section 27 docs not arlsc for rclirn(ls

flowing directly from Section 18. Therefore, the refund claim filcd by I'lrc

appeiiant pursuant to the final assessment is not barred by lirnitation

5.6 Further, it is observed from the facts of the case, as recorded in thc:

impugned order, that there existed a disputc regarding the assessmcnl ol'

stoms duty on the Fuel and Oil (Puel Oil, Marine Gas Oil' Lubricating

) contained in the bunker tanks located inside and outside the cngine

room of the vessel. The appellant contended that such Fuel and Oil formt c:i

an inte6ral Part of the vessel and' therefore, ought t<-r Lre assessed to r:Lt.tlY

a\ong wittr thc vcssc\

ttrat ttre Fue\ and (lr\
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under CTS\{ 89.08 oi ttle Customs Tariif Act' 1975'

itself. The Department, trowever ' 
took e Positron
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contained in the bunker tanks were to be assessed separately under their

respective tariff headings' i e ' under Chapter 27' Tir.re appellant' in their

:rdditional submisstons' has also produced a copy of the protest letter'

rvhrch ls reProduccd belou':

"With reference to aboue, it is to inform that' inside Engine Room

Bunkers i.s part of uessel & fatling under chapter heading 89OB as per

Judgement passed bg Hon'ble High Court of Gujarat in case of M/ S'

Priga Holding Put Ltd., CIATAITON NO'2013 (2BB) ELT-347 (GUJ)'

Hence, u.te haue File Custom Dutg on bunkers lying inside engine room

tanks und er CTH B\OS of CTA 1975. But due to technbal problem in EDI

SAstem not allotued inside bunkers at ch.S9OB, hence to ouercome the

d-elag u.te are fiting inside bunker duty under chapter heading 271O

[Jnder Protest to keep our right to claim refund for the same in fufure.

Howeuer, we haue patd dutg on Bunker lging in Out Side engine room

fa\ling under Chapter Heading 271O as per Circular No.37/ 1996 dtd.

03-07-1996 Paid UNDE PROIES?. We are of the opinian that no Custom

dutg i.s separatelg pagable on bunkers os u_.te haue not imported_ the

some. ThLs i.s for gour fauor of information please."

From the contents of the protest letter, as welr as the facts of the case as
recorded in the impugned order, it is evident that a substantive dispute
cxisted between the appellant and the Department regarding the correct
r:lassification oI the Fuel and oi1 (Fuel o,, Marine Gas oil, Lubricating oil)
c'ontained in the bunker tanks l0cated inside and outside the engine room
of the vesser' The appellant maintained that such Fuel and oil should be
classified along with the

Dcpartment asserted that
separately under Chapter

vessel under CTSH gg.Og,

these goods were required to

Heading 27 lO. In view of this

ty liability on the bunker fuel

whereas the

be assessed

classification
dispute, the appellant discharged the du
under Chapter Heading 271O under protest

S/19_(j7,

5.7 The appellant further submitted that, at the material time, theprevailing practice required submission of documents for filing B,ls ofEntry under a forwarding letter, enclosing all supporting documents,including the protest letter, for each vessel ir
crarified that the checklists relating," *" r#"1H,Ix""H-;,;t:1
Dntry were duly filed, and the higher duty soensL,re timery creara;- ;;"r"-"":'^":" 

so assessed was paid only to
comrnitments ,o ory..,o"t 

of the goods, in
however, the apper,anrt::l " 

,r"ro 
"o"..0;;, 

ot'"t to meet deiivery

asa ins t ar 5uc.rr u""""s ;::_.:u.d 
th. 

"t";;;"*'Ll"'lL.: 
simuttaneousty,

6.,ctrs,r,rN,2o2s_26 

rnent orders o"r*;;.;Jf^:ljl"i^riJrli, 
.,

).1

i'

,t,-
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and thereafter 
before

* a nta 
^,,, 

;;;; ; 
"' 
:;,, :; :: ;,:: #, ;,,,1,,. 

" 
o ",,, . r, h c d i s p u, < : d,,,, s

the assessmenr jtse.lf 
"",":::::':"^1'> 

Loe 

.sst 
of fitiog appeals chalenging

;ffi:':':;',":: :;::hr*#ff r::: ilHil r*r*,ithe second proviso to Section 2Z(t) of the Customs Act, 1962, thc
statutory limitation period of one year does not apply where duty has br:c,
paid under protest. For ease of reference, the second proviso to Sectio.
27(1) is reproduced below;

"SECTION [27. Claim for refund of d.utg.
claiming refund of ang duty or interest, 

-
- [(1 ) Any person

(a) paid by him; or

(b) borne by him,

may make an application in such form and m(tnner as may be

prescribed for such refund to the Assistant Commlssioner of Customs

or Deputg Commissioner of Custom.s, before the expiry of one aear'

from the date of pagment of such duty or interest:

Proalded that uhere an application for refund has been made before

the date on which the Finance Bilt, 2O1l receiues the assent of the

Presid,ent, such application shall be cleemed to hotte been made under

sub-section (1), as it stood before the date on tuhich the Finance llilL'

2011 receiues the assent of the President and the same shall be dealt

uLith in accordance tuith the proulsions of sub section (2):

Proulded. further that the limitotion of one year shall not apply tuherc

ang dutg or interest has been paid under protest:"

From the factual matrix discussed above' together with thc rt:lcvattl

statutory Provlslons, it becomes eviclent that thc customs duty in tht:

present case was paid under protest' The protest letter placed on recorcl'

along with the appellant's consistent challenge to the assessment through

appeals before the Commissioner (Appeals) and the Honble CDS'LVI'

clearly demonstrates that the assessment was never accepted as final by

the aPPellant and remained under dispute throughout' In sucl-r

circumstances, the pa5rment of duty cannot be treated as voluntary or

unconditional. The law is weil settled that where duty is paid under a vahrl

and subsisting protest, the limitation prescribed under Section 27(1) of thc

qCustoms Act,
1

1962 does not aPPIY

expresslY Provides that the one-year time limit for filing a refund clairrr

rlutv has been Paid under Prolt:-s''

irl

shall not operate ln

^3i

s/49-67,68/Cus/JMN/2025-26
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Accordrng\y, eve.n assuming that the present refund claims were to be'

examined under Section 27 , the exclusionary clause in the second proviso

5.9 It is undisputed that the goods in question have been sold. Further,
it is observed that the appenant had submitted certificate issued by c A
M/s A R' PARMAR & co. wherein it is certified that the apperant has paid
total customs dutv incrusive of IGST on import purchase of the ship/vessel
for breaking purpose, Bunker (Oil and Fuels), Stores, etc. It is further
ccrti'ed that we have checked the sales invoices as well as Financia_l
I-edger Accounts and other records and certify that the appellant at thetime of import of the vessel has paid the customs duty on import ofship/vessel and on the Bunker (oil and Fuels) has not been passed on tothc buyer of the goods or any other persons. He further certified that theamount refundable from the customs department have been shown in theaudited books of accou:

financial accounts fo. ,1"t" 

for the financial year 2023_24 and un_audited
re year 2024_25 under the head OTHER CURRENTASSETS with Sub_Heading Baiance with rever

appellant has not debited the above customs rffr:H"[::"H:i:
Profit and loss account e

the Bunker (oil and 
"rt'o 

tnt same duty on import of ship/vesser and on

goods or any other o.."";l' 
has not been passed on to the buyer of the

5.10 The details of Certificate dated
Parmar & Co., C.A., submitted along wi
Table A above, is as under:

squarely applies, thereby lifting the bar of limitation' The refund

application, therefore, cannot be rejected as time-barred, and the claim

must be treated as {iled within the permissible time under law'

5.8 Now in respect of merit of the case it is observed that the refund is

arising from the frnalization of the provisional assessed Bills of Entry.

Thus, there is no dispute regarding eligibility of the appellant for refund on

merit. The only aspect which is required to be examined is whether the

appellant has crossed the bar of unjust enrichment.

16.01.2025 issued by M/s A R
th appeal listed at Sr. No. 02 of

"We,ARparmar&Co
Charte re d. A ccountant s hauirLg add_ress at 605,6th Floor, Victoria Pime Near Vbtoria park, Water Tank, Kaliab id,Bhaunagar-3 640O2 haue hecked duly aud.iC ted financial accounts ofM/s.LEELA SUSTAINABLE SHIP RECYCLING PW LTD. hauing ofJice at3rd Floor, B_Wing, Leela

Bhaunagar for Financial year 
2O I g- l

Efcee, Waghautad.i
Plot No.84D, Sh

of Accounts and. R,

9 under the

Break

Road,

Inco

Bhaunagar-36400

me TaxAct, 19

Yard, Alang, Drsf.

Bhaunagar and. u.to rks at ,2,

rp tng
We haue checkeri their Booksartd Bill of Entry ecords of Vessel

s / 49 - 67,6 8 / cu s / J MN / 2025 _2 6

No. 2SO t 397 DT.20/ os/201s
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That M/s. LEDLA S
total customs du*uY'!o^u:E ,HIP REC\

purchase of a". i.,!,:"":f';;,';;;:n'*o 
Pvr LrD has 

'aid
No.2026s6274r,,'?i;'i:r"y:,;i^"1i.":;"'#;Z3r%i:':,r':":ili,Z:
Bunker (ott and Fuets)- 

",oi]i, 
"!r.1.''t "n''/ 'assel for breaking nur,'"o.

We haue checked. t

Accounts and other ;!: ","*" inuoices as 1.,

sHtP RE\YZLING ,rff"ll 
o'a 

"uftfs'n)'' 'f;! :;':;:i'!;:,:,;Y;;
the custom.s our, 

"nT-t|!-at ^the.time 
of imptort of the uesser has paid

,^"i;-";;,:.::;X:*"{;?:{;:;:;.:Uf ;"::,;*i";if :
Thb certifi.cate is fssued at the request of the r)(trtu ontt rn th- L_-.... - rour knowled-ge and. belbf.,, 

party and to the best oJ

5.11 M/s A R parmar & Co., C.A., further issued another cerlificarc
dated 28.01.2025 which is as under:

"We, A. R. parmar & Co, Chartered" Accountants, hauing ad_dless at
605, 6th Floor, Victoria prime, Neor Victoia park, Water Tank,
Kaltabi.d, Bhaunagar-364oo2 haue checked duty aud.ited Jinancial
accounts for the Fy-2023-24 and- un_aud"ited- financial accounts for the
gCAT 2024-25 of M/s, LEELA SUSTA]NABLE SHIP RECYCLINT PVT
LTD. hauing offtce at 3rd Floor, B-Wing, Leela Efcee, Waghawadi t?oad.,

Bhaunagar-364oo2, Bhaunagar and- works

Breaking Yard, Alang. Dbt. Bhaunagar.

ot Plot No.B4D, Ship

And as per mA certificate/ certificates d.ated j 6/ O 1/ 2O2S AND

20/ O 1/ 2025, I further certifg that the amount refundabLe from the

customs department haue been shown in the auclited books of

accounts for the jlnancial gear 2O23-24 and un-audited financial

accounts for the gear 2O24-25 under the head OTHER CURRENT

ASSE?S uttth Sub-Heading Balance with reuenue authorities

5.12 It is further observed that earlier on similar issue the appeals filcd

by the appellants were rejected on the ground of uniust enrichment lt is

further observed that the Honb\ Tribunal' Ahmedabad' on appeal filed bv

4>- pageleof 22
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That M/s. LEELA SUSTAINABLE SHIP RECYCLING PVT LTD has nol

debited the aboue Customs DutA to the expenses in the Profit and loss

crccount and the same duty on import of ship/ uesset and on the Bunker

(Oit and- Fuels) hos not been passed on to the buyer of the Qoods or any

other persons.

This certificate is issued at the request of the partg and to the best ol

our knotuledge and belief ."



the appellants against the eariier orders of the Commissioner(Appeal) ' 
vide'

final order No 10875-11O17 12025 dated 04'11'2025 has allowed the

appeals filed by the shipbreakers / appellants' with consequential relief' on

identical issue holding that the bar of unjust-enrichment is not applicable

to them and to the contrary department has not brought any tangible

evidence to discharge the onus shifted on it' The relevant paras of the order

arc as under:

recoueing the duty crssessed on such import price.

t 1. Further, the appellant states that theg dulg produced the certificate

11.1 Further despite it clearlg being indicated that the same has not
been passed bg compang to the bugers or ang other person and same rs
shoun as the Customs dutg receiuable account, no cognizance of the
same tuas taken.

12 The Learned Aduocate at this stage seeks to place reliance on
uarious case lau,t as has been indicated. aboue to press the point that
u.then the appel\ant had not been able to recouer from the buyers euen
the fuu import price of the bunkers on which d.utg was assessed the
question of recoueing the dutg assessed on such nport pice did not
arise. That the amount was d.ebited to expense in profit And. Loss
Account did not mean the incid.ence thereof tuas passed on to the bugers
rthen the pice at u,thbh the bunkers were sold. io the bugers, u)as euenless then in the import pice on uhich the d_utg u.ras assessed.

I 3. 1 This Court finds that the situation is no dtfferent in thb case
Therefore, the m

d supra) shatt applg t,oth

10. Thi's Court has considered the iual submllssions' It ilnds that the

aisputes at this stage is onlg from the arlgle of as to whether unjust

enrichment tttilt or utitl not apptg to the matter and with its facfual

matrLt?. It finds that from the table produced by the appellant that the

price at utiicn the bunkers uLere sold" bg the appettant was quite belou't
-theimportpice/ualueoftheBunkersonLDhichthedutgu'asassessed

and- paid. Therefore, the appellant haue claimed that theg haue not been

euen able to recouer fu\l import pice of the Bunkers on uhich duty was

crssessed and therefore there cannot haue been anA question of

13. Considered. This court find-s force tn the releuance of ca,se lau-t cited_by the appellant. In the peculiar situation of thi^s .or"-*h"n th. g;;;;haue been euentuallg sold. at pice fa, t""" inon fhe assessed ualues of,!: 
_goo1" 

This Court particularLg find.s that th.yti 1s+21 ELr ;;;'gn o.r.;1-ii tn ;;;;,:;;:::;:.:ZT::"::
Corporation Vs. C.C.E
majoritsuietuit*..7"!::l;:#"r::;,,*r.IZT::!:"#^"a,.:,:"i:
that is ulhen cost pice wcLs more than the 

"oi. 
pn" d.urtng the period_ in,1::::" 

1nd 
s.aryre fact was certified- as inin na Accountant. TheLmporter has duLy d.ischarged burien .fir."ilU producing Chartered.Accountant,s Certificate, burd.en 

"n6tea" 
ti re"Jeit

e x t r a c o s t fro m, n" c 
" " 

n *2 rf," ;:,":::::,: ^' :u 
e nu e 

.t? 
p r o u e r e co u e ry of

faited to 
" ;;;;;.":;:mers 

bs producing more eutd.ence. Reuenue has
Certi,ft-care. 

'-- *'':/ euidence b rebut chartered o;;;;;;";,;;

2

e

--..---'--
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{r-lf{#i1#{r;lxTi:!i,ii;:;*6{;ifr
lgtlinox'",,*I?"rii'l;;?f;;^,L:,;f ':1,:;-;{i,i:"?:f l,r;ELr sB6 On. Ahd.) in the. matte);;;;;;,:; rndia put Ltd. vs. ccAhmedabad. This Bench n* tri"l o'"ri"i*,irr, euen production ofChartered Accountant Certtficate shifts ,n. ,rri ," the d.epartment.
13'2 Thb court Jinds that in instant ca^se not onlg chartered AccountantCertiJicate b on record. 

""nfyin1.rn 
y"i oj nf,o""po""ing on the d.uty butalso addittonally factum of selling below'cost i, ol., on record. whichhas also been taken into constd-erotion bg ua,.ous jud-iciaL rurings citeribg the appellants a,s aboue, to hold that tno \o.t is enough to rebut the

presumption of dutg hauing been passed_.

14. In ubw of the forgotng, it i.s clear that the appeltant haue produced
enough euid.ence to indicate that the bar of unjust enrichment is not
applicable to them and to the contrary department has not brought anlq
tangible euidence to dbcharge the onus shifted. on it. In uiew of the

foregotng, appeals are allowable. Same are allowed_ with consequential
relief.

3tl

15. Appeals allnued with consequential relief.

5.13 In view of the above decision of the Hon'ble Tribunal, Ahmedabad it

is observed that in the present case a-lso the C.A M/s A R Parmar & Co.,

vide certifrcate, submitted along with refund application, certified that thc

amount refundable from the customs department have been shown in thc

audited books of accounts for the financial year 2023-24 and un-auditecl

financial accounts for the year 2o24-25 under the head oTHER CURRENI'

ASSETS with Sub-Heading Balance with revenue authorities. That thc

appellant has not debited the above Customs Duty to the expenses in the

Profrt and loss account and the same duty on import of ship/vessel and ort

the Bunker (Oil and Fuels) has not been passed on to the buyer of thc

goods or any other persons. Further the appellant has also submitted C'A'

certificate dated 13. 1 1.2025 wherein it is certified that the price at whiclt

the bunkers were sold by the said entity was significantly lower than thr:

irnport value of bunker on which customs duty was assessed and pairl'

Consequently, the appellant has not recovered the purchased price of thc

bunkers, and therefore, there is no question of recovery of the duty s<r

assessed. Further, he also certihed that the appellant has not passed on

the burden of the duty paid on the bunkers to any buyer or third party'

The frrm has borne the entire duty liability on its own'

\4 In view of the above, and following the decision of the Honlolc

Nhmedabad, \ am oi ttre considered view ttrat ttr'e appellant trave

ir.t
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pr()clLrccd cnoLrBl-\ cvidence to ,cross 
the bar of unjust-enrichment "

Ar:cordingly, the appeals iiied by the appellant are liable to be allowed'

6.Inviewoftheabove,theappealsfiledbytheappellantareallowedwith

consequentiai reiief.

ES'TED

*

areftes-o/
ITI-TENgENT

3fdqZl.trlr:
<tYfi qffi(

PEALS). AIII"'IEDABAD

Bv Resistered Po"t A.B'.*'out 
(ot

F. Nos. S I 4e-67 ,68 I cUS I JMN 12024-2

To

C to:

( GUPTA)

COMMISSIONER (APPEALS)

CUSTOMS, AHMEDABAD.

Dated -O2.12.2025

\

7.s
rjrb

2

1. M/s Leela Sustainable Ship Recycling pvt. Ltd.,
Plot No. 84D, Ship Recycling yard, p.O. Manar,
Alang, Bhavnagar - 364 081,

Shri Pankaj D. Rachchh, Advocate, p R Associates,
901-8, The Imperial Heights, 150 Feet Ring Road Rajkot _ 360 OO1

2

3

'lhe Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.

The Commissioner of Customs, Customs (prev), Jamnagar.
The Deputy/Assistant Commissioner of Customs, Customs Division,Bhavnagar.

Guard File:l
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