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qOqftsfl gFqdrqTfl ilq q-6 IEIT

This copy is granted free of cost for the private use of the person to whom it is issued.

ffiftqq 1e62 ET{I 129 (1.1 (qql d Cf)3f

qrqd A' qrcq d at€ qk gs 3{le{r € srqi ihJ 3{T6fr [iqq E rdr d drs'onesTdfifr'
q,t E'r0-s € s rfii S eiaq erq'{ qfr-qlsTfi wFm leni-e< scfrt{c), fr'f, dilTq, grre Euml

s{( cr{, q€ ftdt al g1taur ent-e+ trqd al sf,a A.

Under Section 129 DD(l) of the Customs Act, 1962 (as amended), in respect of the following

categories of cases, any person aggrieved by tlLis order calr prefer a Revision Application to

The Additional Secretary/Joint Secretary (Flevision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, I\lew Delhi within 3 months from the date of

communication of the order.

d ofitqT/ order relating to

qITI.Fq

any goods exported

ql{d fr efiqrf, srd{ f,r{T IFIT r{ qRiI Idq E{FI IR 1 rrg crf,

zrT grr rf,q B{Fr rR Sirrt qB e fus ertl&Id rro salt q qd qt qT s{l rl-Tdl B{FI q{ sdlt

r-g qff, e1 qrn fr .:rtl&ro rnf, € o'ff d.

sfqFl X frs{T .]l q{rg qg d-ild {@
3ETqTfr.

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

&IUI IE{ VITTI gRig qqd61;Ir qT-l

ei qrcrfi elrr ss & sTq ftsftfud o'rrrqrd 967 frl uFde :

any goods loaded in a conveyance for importat:

their place of destination in India or so much c

unloaded at any such destination if goods ur
quantity requbed to be unloaded at that destir

The revision application should be in such fo

may be speci{ied in the relevant rules ald sho

srq {dId, pts,Er-s,qd eltr ftfuq c-A &. sfrr

r.looo/-(Fqg g6 6qR qr, 
), +sr {t ql{il i

of a qftqi. qfr E-tr, qirn rql qtul, crifql r

d d N qts fi Fq fr o.2ool- si{ qft C-fi r
The duplicate copy ol the T.R.6 challan er

Hundred only) or Rs.1,000/- (Rupees one tt
Head of other receipts, fees, fines, forfeitu

prescribed in the Customs Act, 1962 (as am

on into India, but which are not unloaded at
,f the quantity of such goods as has not been

Joaded at such destination are short of the

ration.

rn and shaLl be verified in such manner as

Lrld be accompanied bY :

f & erdiq eirdr t d s. 2ool-(Fqg d fr unlw

i, t sq fto gran A qqIfrIf, !-f,rn d.enr.o

iql as si uftr elr Fqq \rm.tRI qT gtT€ f,c
[-s € B{ft-o. d d rhts ft' 5q q u.rooo/-
,idencing payment of Rs.200/- (Rupees two

rousand only) as the case may be, under the

res and Miscellaneous Items being the fee

for frling a Revision Application. If the

at gE,1870 qa q.6 1 qg oqvR {s 4

lM \16 cft fr q-qrs q-€ o1 qrqff,q {@ p6g flr drl ilft's.

4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Ac.:, 1870.

sqa 4{d otcrEl slr{ w 49

+ 
"opies 

of the Order-in-Original, in addition to relevant documents, if any

eIUr & 4

4 copies of the Application for Revision.

g{te{ur Ercn o-ri 3r1 , L962 lqql q]

ended)

Page 2 of 28

, 1962

(s)



amount of duty and interest demanded, fine or penalty levied is one lal<h rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000

rr6qs 6rdr d d a *fi{-tr orffrFfic ts62 d Enr l2e q (U }. srrft{ sTd C}.q.-s q
Seta_tr, #frq sfl6 {-ffi Blf{ €qr 6l B{fi-o orffrdr{ur ft. scsr Frsfufu( qa q{ erfio or
s-fa €

q{H.2 stod 3{elf{t 3fq &{q+{ {s 3flEd

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

2nd Floor', Bahumali Bhavan,

Nr. Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

ud,

Gflq-oltr, qBS&fiqfid
3s1EE6O8-OOr

3I{fl-{ET, of6rfarffi_3 800 1 6

, q6q.rd1l{{, ftd-c

Customs, Eacfue & Servlce Tax Appellate
Trlbunal, West Zonal Bench

mqrgo Giftrftqq, Ls62air ERr 12e q (6) fr 3{dH, dllrqw ffi
q (t) & q{h erfio & gtq f{uft'fua {@ $fl frA 

"Ttrq-

Lg62 d, EI{t 129

Under Section 129 A (61 of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1-962 shall be accompanied by a fee of -

(o)
rlqr qs @t {f,c qfu drg FW rIT sq€ E-c d d \rf, E-gR sqg.

q|q dqT f,TTTqI
qEifsdtdlqruco ET{I qirn rrqr {ie'

(a) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is live lakh rupees or less, one thousand
mpees;

(E)
rrqt ds 61 rs-q dm orq FqC t Gtlfr+. d amq vqE Tqrs drq € ir|€ro q d d; ciq t:src
Eqs

ETtrqrrnTl:qr{@ dIT\rI dqT dmrqTdqrsAdqdi

(b) where the amount of duty and interest demanded and penalty levied by arry officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, hve thousand mpees ;

(TI) oifio * seft'a uua q 
"ui 

t** {Fr{-@ ffi Er{r cirfi rlqr Ew .]]t erv tt{r crtqr

(c)

where the amount of duty and interest demanded and penalty levied by any oflicer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(E w, qdi {@ cr {@ \ki 6s ,qT65 1OYo{STtr l0% 3ET

Gro 6{i w, s6ift-{d es fa-qr{ frt,,:+fi-orsrqrgrlr r

{s

An appea-I against this order shall lie before the Tribunal on paJ&ent of 1O7o ofthe duty demanded u,here duty or
duty and penalty are in dispute, or penalty, where penalty a_lone is in dispute.

6 tsitt
t-+'
(qI
di

+nt{r &. ftq q'r rrf,Fild ol guRi & ldS qr ldffi erq qd-fi e ftc fuc rTq q-dld
erfrs q o{ri6{ q,{ sr trsr+dq }' ftq E[T{ sni-e+ fi srq FsA uYa e} or Em
ilftc.

rrr- (6)
: - 3{t{dT

rji €os

rrrtr 129 (gl gq&t Q-lrR 3IT

\

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification oI mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompar ed by a fee of live Hundred rupees.
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F.No. S/49-7 1 /CUS/MUN/2024-25

ORDER-IN-APPEAL

Appeal has been filed by M/s. Ribcon Industries Pvt' Ltd', T-2, Old

Industrial Area, Bahadurgarh, Jhajjar , Harytrna- 124507, (hereinafter referred to

as the Appellant) in terms of Section 128 of the Customs Act, 1962, challenging

the Order-in-Original no. MCH/ADC/AIiIlT 12024-25 dated 18.04'2024

(hereinafter referred to as 'the impugned order) issued by the Additional

Commissioner of Customs, Mundra.

2. Facts of the case, in brief, are that the Appellant is engaged in import

of e-scooters/ e-bikes in CKD condition by de,claring the imported goods as parts

and components of e-scooters/ e-bikes and classifying the same under Chapter

Tariff Heading (CTH) 8714 of Custom Tari [f Act, 1975. The appellant is also

registered under GST with GSTIN 06AAHCR3O44BLZU. DRI has issued alert

circular No. 06l2O22-C 1 dated lO.lO.2022, wherein it was informed that parts

and accessories of these vehicles are clas siliable under CTH 8714 and are

leviable to tariff rate of BCD @ l5o/o f 25o/o. In terms of CBIC Notihcation No.

50/2017-Cus. Dated 30.06.2017 (Sr. No. 5:31A), effective rate of duty on these

goods under CTH 8711 is in the range of l5%125%l5o%o depending upon the

extent of assembly of these goods at the tirae of importation, whereas effective

rate of BCD on import of their parts & accesrsories under CTH 8714 is i57o vide

Sr. No. 532 of the said notification. Thus, rate of BCD leviable on import of

electric vehicle parts in any condition mentioned at Sr. No. 1(b) and 2 of entry

531A of the notification No. 50/ 2017-cus. dated 30.06'2017 (i.e. 25ohlSOV.I is

higher than that leviable on import of their parts and accessories i.e. 15%)'

2.1 In pursuance of the said circular, Bill of Entry No. 3109245 dated

31.10.2022 {iled by the Appellant by decla::ing the consignment as parts of e-

scooters/ e-bikes and classifying the same under Chapter Tariff Heading (CTH)

8714 of Custom Tariff Act, 1975 which attreLcts Basic Customs duty @ 157o was

put up on hold and examined under panchnama by the officers of SIIB and in

presence of representatives of Customs Broker, Appellant and Chartered

Engineer Shri T\rshar Zankat. It may be poi:nted out that the examination of the

consignment revealed that barring the Tyt'es, Battery and Charger, all other

components required for the functioning of an Electric Scooter is present in the

import consignment. The details of the said Bill of entry are as below:-

t,: ^

. 'i'
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F.No. S/49-71l CUS II/UN /2O24-2s

Sr,
No

Importer
Name

Bill of Entry
and date

Customs
Broker

Declared
assessable
value

Total a
declared
duty (@ot

l5olo under
HS code
a7v

Date of
Examinatio
nl
Panchnama

1 3109245 I
3t.70.2022

M/s.
Silverline
Clearing and
Forwarding
Agency

7,02,60,478 345L1_947 26. t t .2022

2.2 The goods covered above mentioned Bill of Entry were examined

under Panchnama in the presence of representative of importer and custom

Broker and Govt. approved chartered Engineer shri r\.rshar zankat. During the

examination, Appellant have declared the goods under HSN 8714: @ lsyo rate of

BCD. On the basis of physical examination of cargo and import documents, it is

observed that parts of e-scooter/ e-bikes are being imported as sets of equal

quantities required for assembling a particular quantity of e- scooter. All the

parts lend the essential character to the e-scooter such as Motors, controller,

frame etc. Thus it appeared that importer has mis-declared the goods in chapter

heading 8714. The goods appear to be rightly classifiable under chapter heading

of 8717. The duty structure on e-bike/ e-scooter parts in Knocked down

condition imported by appellant i.e. M/s. Ribcon Industries Pvt. Ltd. appeared

to fall under sr. no. 531,4' of notification No. 50/ 2017-cus. dated 30.06.20IT

where standard rate of Basic Customs Duty is 25o/o/SOVo.

2.3 Shri T\.rshar Zankat, Custom Empanelled Chartered Engineer has

examined the consignment and certilied that upto 7Oo/o of the components to

assemble and enable the E-Scooter's functioning are present in the consignment.

The Chartered Engineer also stated in his Certilicate No.

CE I TZ I MUN / 4 82 I 2022 -23 dated 16- I2-2O22, that-

Imported Maior ComDonent & Its Aoollcatfons:

The CE discussed the applications of the maior components of the electic

Scooter beinq:

a. Brakes tuhich is an essential component and used to retord t

well as arrest tLe motion of the uehicle using fictional force;

b. Frame is tLte skeletal bodg as tuell as base struchre of the

Le speed as

uehicle. BA

it to form a
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Ribcon
Industries
Pvt Ltd
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F.No. S/49-7 1 / CUS/MUN/2024-2s

ABSENCD OF MAJOR COMPONEMTS & ITS APPLICA?IOffS.'

(1) Battery TIE CE has uery specificollg mentioned that a Battery is the

essential part of eledic scooter, since, it is the energg source for the prime

mouer(motor), in tlrc anuentional uehiele the engine is the energg source of

the uehicle. Likeuise, tte bottery uill :;erue the same purpose in the electic

uehicles, the battery tuill define th.e uehicle capacitg (range of the uehicle in

the electric uehicle) and its proportional to the battery capacity. Based on

u-thich, the uehicle price will be defined. Higler the battery capacitg, the

higher is the range and pice of the uehicle, th.e better is crucial part of the

uehicle as it will act as the engine.

(ii) Tires also not auailoble in th.e con:;ignment, which is also tle essential

part to form an electic scooter as it prsviflss the contact of road to uehicle

and traction force to moue the uehicle"

(iii) Controller is the essential electronic component in te electic scooter'

hauing a uital role in controlling the p,twer supplying to tte motor from the

bottery. It sends the power to the motor based on the accelerator input. It

receiues tle inputs from the acceleratc,r and brakes controls and translates

into reEtired affrent to the motor

(iu) Motor is the pime mouer of the uelicle:

(v) Wleel is the rotating bodg used for holding th-e tire and prouiding

mouement to the uehicle. It makes up the outer circular design on uhich the

inside edge of the tire is mounted in btkes.

2.4 The consignment was examined by Officers of SIIB, Customs,

Mundra Port, Mundra on 26.11.2022. During the course of the examination, it

was revealed that the consignment conta:ned all the parts for assembling a

complete e-scooter barring the batteries, tyres, chargers, front and rear body

guards. The said goods appeared to be classLhed und:lt:CTt{ 8711 attracting duty

@ 50% ad-valorem, as per Rule 2(a) of General nulei'of interpretation for Import

Page 6 of 28

uehicle design.

c. conuerter is the electical component in the motor. which is used to conuert

the etectic pouer from battery to desi'ed uoltage and the conuerted pouter

is supplied to the controller of the scooler.

d. Suspension is used to absorb the uibrations or shocks from the tuheel

applied to tLrc uehicle duing a motion.

e. Rim is the rotating bodg and outer ,zdge of a uheel used for holding tte

tire. It makes up the outer ciranlar design of the uheel on ttlhich the inside

edge of the tire is mounted in scooters.
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Tariff, as it could be noticed that the goods declared as parts of E-Bike, if
assembled make almost upto 7o%o of a complete E-bike. It may be noted that as

per policy Condition 2(d) of Chapter 87, t};.e import of new vehicles shall be

permitted only through the Customs port at Nhava Sheva, Kolkata, Chennai and

Chennai Airport, Cochin, ICD-Tughlakabad and Delhi Air Cargo, Mumbai port

and Mumbai Air Cargo Complex, ICD Talegaon pune. Thus, disabling the

Importing 10 make such imports from the port of Mundra and at the same time,

import of a bike under the guise of parts attracts customs duty on a lower side

i.e l5o/o.

2.5 The Appellant appeared to have suppressed that the goods i.e.

declared e-bike parts of the instant import contain T s%o to Booh of a complete

Electric Bike and has made this import with an intent to evade payment of

appropriate customs Duty leviable and also contravened port restriction policy

in terms of Chapter notes to Chapter 87 of ITC (HS) of FTP 2O|S-2O2O. Based on

the above, the goods imported under Bills of Entry mentioned in Table I, having

total assessable value of 7,O2,60,478/- were seized under Seizure Memo dated

05-01-2023.

2.6 The Appellant, M/s. Ribcon Industries pvt. Ltd. had imported the

parts/sub- assemblies from M/s. Honour Max International Limited, Unit-2 LG-

1 Mirror Tower 61 Mody Rd. TST, KL Hongkong and supply them to M/s. Hero

Electric only. From the data retrieved from EDI system, it is revealed that a lot

of Shipments in past have been cleared by this importer by classifying the goods

under 8714. A summons was issued to the appellant to appear on O3.01.2023

for further investigation. Shri Koshinder Singh, Director of M/ s Ribcon

Industries Pvt. Ltd. appeared for his voluntary statement on o3.01 .2023. During

his statement he stated as under:

(a) Their firm M/s. Ribcon Industries Pvt. Ltd. is engaged in importation of

Electric Scooters parts. After importation of goods they sell the goods

mainly to M/s. Hero Electric and M/s Micro Instrument Company.

(b) They import the goods mainly to supply for Mis. Hero Electric, M/s Micro

Instrument Company and they import parts of E-scooter except battery,

tyres etc. which can be seen in the previous imports made by M/s. Ribcon

Industries Pvt. Ltd.

(c) On being asked about mis-classification of goods in current shipments

d previous imports under Heading 14 whereas the goods are having

ri^j

a7
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F.No. S/49-7 1 /CUS/MUN/ 2024-25

the essential characteristics of finish€ d article. Based on the essential

characteristics of the goods, goods are rightly ciassifiable under chapter

Heading 8711. He stated that they are not agreed regarding classification of

goods under Heading 8711 with sr. no. 531A 1(b) (where standard rate of

BCD 25o/ol.

2.a It appeared that the E-scootersi/ E-bikes in CKD form imported by

the importer M/s. Ribcon Industries Pvt. Ltd. have been mis-declared as "E-

Scooter Spare Parts" and mis-classified as parts of e-bike/ e-scooter under CTH

8714. From the explanation of HSN explamrtory notes (relevant extract shown

above), it transpires that even if the bike is imported without fitted with the

wheels or tyres and battery, it merits ciassification as the corresponding

complete or finished vehicle provided it has the essential character of the E-bike/

E-scooter, within the ambit of Rule 2(a) of General Rules for Interpretation of

Import Tariff. On the reasonable belief that the importer had imported the parts

and components of e-bike by mis-declaring and mis- classification the said goods

under CTH 8714, instead of correct CTH 11711 meant for e-bike and for the

reason of port restriction of said imported goods, the subject goods imported

under Bill of Entry mentioned in Table-l b1r M/s. Ribcon industries Pvt. Ltd.

were seized under Seizure Memo 05-01-202:1.

2.9 Investigations revealed that they imported a consignment which

could assemble and erect upto 7Oo/o of num:rous e-Scooters under the guise of

spare parts. The consignment did not have any Batteries, Chargers and I)rres

required for an e-Scooter. An import of a e-s.ooter without a battery, its charger

and \rres is reasonabiy justified as majority wear and tear of any e-scooter that

occurs are on the battery and t5rres. Notilication No. 30/2009-2014 dated 10-02-

2010 made the following amendments to the Import Licensing Note No. 2(ll)(d)

under Chapter 87. The relevant amendment is as under:

"The import of neut uehicles shall be ,cermitted onlg through the Customs

port at Nhoua Sheua, Kolkata, Chennoi and Chennai Airport, Cochin, ICD-

Tughlokabad and Delhi Air Cargo, Iu'umbai Poft and Mumbai Air Cargo

Page 8 of 28

2.7 Based on voluntary statement gliven by representative of the M/s.

Ribcon Industries hrt. Ltd., it was revealed that appellant was ready to re-assess

the current Bill of Entry provisionally under Heading 87ll with sr. no. 531A

1(b) (where standard rate of BCD 25o/o\ and release the goods under bond and

few amount of Bank Guarantee.
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Complex, ICD Talegaon h.tne."

2.lo whereas in view of the above licensing notes to chapter g7 ITC (HS)

of Foreign Trade Policy 2ol5-2o2o, import of new vehicles is restricted from the

Port of Mundra thus, the Importer tried to import it as e-Scooter spare parts. The

differential duty applicable on the goods after classifying the goods under crH
87Ll6o2o, categorically under Serial No. s31A(2) of Notification No.50/2017

dated 30-06-2017 is as under

Table-II

2.Ll Section 17 of the Customs Acl, 7962 provides for self- assessment

of duty on import and export goods by the importer or exporter himself by Iiling

a Bill of Entry or Shipping Bi1l, as the case may be, in the electronic form, as per

Section 46 or 50 of the Customs Act, 1962, respectively. Thus, under self-

assessment, it is the importer or exporter who will ensure that he declares the

correct classification, applicable rate of duty, value, benefits of exemption

notifications claimed, if any, in respect of the imported / export goods while

presenting Bill of Entry or Shpping Bill. In terms of section 46 (4) of the customs

Act, 7962, the importer is required to make a declaration as to truth of the

contents of the Bills of Entry submitted for assessment of Customs duty. M/s.

Ribcon Industries Pvt. Ltd. appeared to have wilfully mis-declared the goods as

"E- Scooter Spare parts" whereas the goods were ,,E-Bikes / E-Scooters in CKD

form" and also misstated the Tariff Classification of the said goods imported by

them as 87 14 instead of 87 1 1 . Thus, the duty appeared to have been short levied

arld short paid by wilfully mis- declaring the description of goods as ,,E- Scooter

Spare parts" and misstating the Customs Tariff heading as 8714 as against the

applicable Customs Tariff Heading of 871 16020 for the discharge of duty
yable. Hence it appears that the duty amount is required to be recovered bv:\1q .?.

! ;:l
\?.

BOE Date Assessable

va,lue (in

Rs.)

.TOTAL

DUTY In

Bills of Entry

under CTH

a7 74tO90

BCD: 15%

IGST: 28%l

(in Rs.)

Revised Total

Duty under

cTH 87116020

with Not.No.

50 /2Ot7

Sr.No. 531A(2)

@ BCD :5O%.

& IGST :SYo

(in Rs.)

TOTAL

RECOVERABLE

AMOUNT

(in RS.)

1 3to9245 31,.10.2022 3,45,\1,947 4,40,88,450 95,76,503
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wav of re-assessment.

2.12 Thus, it appeared that the classilication of the goods under the

Customs tariff head (CTH) 87i4 claimed by M/s. Ribcon Industries Pvt. Ltd. is

required to be rejected and the said goods as detailed in Bills of Entry filed by

the importer are required to be correctly re- classilied under Customs Tariff

Heading 87116020 and charged to duties accordingly. Accordingly, the

differential Customs Duty amounting to F1s.95,76,5O31- (Rupees Ninety five

Lakh seventy six Thousand five hundred anrl three Oniy) is as much as the duty

is short paid on account of wilful mis- statenrent as narrated above. Further the

interest at the prescribed rate is also liable to be recovered from them. Also, the

importer M/s. Ribeon Industries Pvt. Ltd. have rendered themselves liable to

penaity under Section 112 of the Customs Act, 1962.

2.13 It further appeared that the gocds i.e., E-Bikes/ E-Scooters in CKD

form' as detailed in the Bills of Entry filed by the appellarrt were imported by

resorting to mis-declaration and mis-t;lassification by way of wilfull

misstatement in the Bills of Entry filed unrler Section 46 of the Customs Act,

1962. before the designated authority of Curstoms. The goods having assessable

value of Rs.7,02,60,478/- (Rupees Seven crore two Lakh sixty Thousand four

hundred and seventy eight Only) as detailed in Bill of Entry mentioned in Table-

II appeared liable to confiscation under the provisions of Section 111(d) and

1 1 1(m) of the Customs Act, 1962.

2.14 The Appellant appeared to have mis- declared the description of the

goods imported by 'hem as 'Paris' instead of ' e-bike/e-scooter in CKD condition".

Further, it appeared that M/s. Ribcon Indu stries Pvt. Ltd. deliberately devised

frauduient modus to mis-declare the CKD ccndition parts of e-bikes/ e-scooters

and tried to get these goods cleared from the port to hide the actual import of an

e-bike/e-scooter, M/ s. Ribcon Industries Pvt. Ltd. also violated the policy

Condition 2(d) of Chapter 87, wherein it stipldates that the import of new vehicles

shall be permitted only through the Custcms port at Nhava Sheva, Kolkata,

Chennai and Chennai Airport, Cochin, ICD-Tughlakabad and Delhi Air Cargo,

Mumbai Port and Mumbai Air Cargo Complex, ICD Talegaon Pune. It appeared

that to evade Customs duty and also to arroid various conditions of licensing

notes to chapter 87 of ITC (HS) of FTP 2Ols-taO2O, the importer started the above

fraudulent modus operandi deliberately as t;an be evident from their method of

declaring the import as Spare Parts of E-Scooters/ E-Bikes resulting an attempt

,, .. Page 10 of 28
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to mislead the customs department and to bypass the provisions of
Interpretations of Rule 2(a) of General rules of interpretation for Import Tariff.
Thus, it appeared that M/s. Ribcon industries pvt. Ltd. knowingly or with a,
intention made, signed or used false declaration, statement or document which
appears to be fa-lse or incorrect in material particular, in the transaction of above

import business for the purposes of the customs Act in the Bills of Entry filed
by them before the Indian customs. By their acts of omission and commission

it appears that they have rendered the goods imported by them under the above

referred Bill of Entry mentioned in Table-I were liable for confiscation under
section 111(d) & section 111(m) of the customs Act, 1962. Further, they also

appear to have rendered themselves liable for penalty under the provisions of
Section 112 of the Customs Act, 1962.

2.rs In view of the above, a show cause Notice was issued under F. No.

GEN/ADJ/ADCI 1'286/2}23-ADJN dated 24.o6.2o2s whereby M/s Ribcon

Industries Pvt. Ltd., was called upon to show cause, as to why:_

The classification of goods imported vide Bill of Entry mentioned in
Table-II should not be rejected and re-classilied under customs Tariff
Heading 87116020 of the First Schedule to the customs Tariff Act,

1975 and Customs Dut5r amount should not be redetermined at
Rs.4,4O,88,450/- (Rupees Four crore forty Lakh eighty eight Thousand

four Hundred and Iifty Only).

The goods having total assessable value at Rs.7,02,60,47g/- (Rupees

Seven crore two Lakh sixty Thousand four hundred and sevent5r eight

Only) as detailed in Table-II, seized vide Seizure Memo bearing DIN

2o23o17rMo000000B36c dated 05-01-2023 should not be held liabre

for confiscation under the provisions of Section 111(d) and 111(m) of
the Customs Act, 7962.

11

111 Pena-lty should not be imposed on them under the provisions of Section

Il2 of the Customs Act, 1962 acts of omission and commission
discussed hereinabove.

{

l jih
,,i
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Consequently, the Adjudicatir.g Authority passed the order as

He rejected the description of goodri declared as "parts and components

of e-scooters/e bikes" and order to declare it as "E-Bikes E-Scooters ir:

CKD form", and further order to <:lassify all the goods covered under

impugned B/E mentioned in Table-II under CTH a7ll6o2o.

He ordered for confiscation of tht: goods ie. "E-Bikes /E-Scooters in

CKD form imported vide Bill of Entry No. 3109245 dated 31.10.2022

having assessable value of Rs.7,O2,6O,478/- under the provisions of

Section 111(m) of the Customs Acl, 1962. However, he gave an option

to the importer to redeem the confiscated goods on payment of

redemption fine of Rs. 75,00,000/- under Section 125 of Customs Act,

t962;

11.

1V. He imposed a penalty of Rs. 3,50,C,00/- on M/s. Ribcon Industries Pvt.

Ltd. (IEC No. 0515031712) under llection 112(a)(ii) of the Customs Act,

t962;

SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grourLds which are as under:-

impugned goods under Tariff Item 87 14 10')0

The issues involved in this cast: are as under:

whether classification of ir:rpugned goods is under tariff item

a7A lOgO as claimed by ap,pellant or under heading 87ll 6020

I

0

Page 12 of 28

3.1 The appellant imported e-bike parts falling under tariff item 87i4

1O9O (in short impugned goods) vide invoi:e No. HO20220912 dl. 09.1O.2O22

from M/s Honour Max International Limited, Hongkong. The appellant filed bill

of entry No. 3 1O9245 dl. 31.1O.2O22 at Customs House Mundra (Code INMUN 1)

through M/s Silverline Clearing and Forwa::ding Agency for clearalce of

l.

,}

d
I
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as held by Adjudicating Authority?

i0 whether availability of benefit of exemption notification No.

5O/2O17 Cus dt. 30.06.2017 as amended to impugned goods

under SNo.532 as claimed by appellant or under SNo. 53lA (2)

thereto as held by Adjudicating Authority?

iii) whether goods imported having assessable value of Rs.

7,02,60,4781- and seLed vide seizure memo dt. 05.01.2023 are

liable to confiscation under section 1 11 (d) and 11 1 (m) of

Customs Act,?

i.r) whether penalty is imposable under section 1 12 of Customs Act,?

The issue framed by Adjudicating Authority at para 27.2 of irnpugned order also

refers

3.3 The appellant claimed classification of impugned goods under Tariff

Item 87 14 1090 as e-bike parts; the department contended classifrcation of

impugned goods under Tariff Item a7 fi 6020 i.e e-bike in CKD Condition (being

parts imported constitute 7O%o of complete e-bike). There is no dispute regarding

description, quantity and value of goods imported and declared by appellant

under section 46 of Customs Act, 1962. It has been alleged and held that goods

imported are e-bike in CKD condition - being parts imported constituted Z Oo/o of

e-bike based on certificate dt. 16.12.2022 of Sh. Thshar Zankat, Customs

Empaneled Chartered Engineer- page 2 & 3 of impugned order refers. Sh. T\rshar

Zankat, Customs Empaneled Chartered Engineer vide report dt. 16.72.2022

(para 3 of impugned order refers) certified that upto 7 O%o of components to

assemble and enable e-scooter functioning are present in the consignment. The

said report dt. 16.12.2022 reproduced in show cause notice/impugned order

reads as under:-

Inported Major Component & ls Appllcatlon

'TLLe CE discussed the applications of the major components of the electric

Scooter being:

(a) Brakes which is an essential amponent and used to retard the speed as

uell as arrest the notion of the uehicle using fictionat force;

I as base stLucture of the uehicle. Bg

!:-

{31

I

t)
(b) Frame is the skeletal bodg as
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consideing is an base, the remaining cc'mponent were built on it to form a

uehicle design.

(c) Conuerter is tlp electical component in the motor. Which is used to

conuert the electric pouter from battery tc, desired uoltage and the conuerted

pouer is supplied to tle controller of the scooter.

(d) Suspension is used to absorb the uibrations or shocks from the wheel

applied to the uehicle during a motion.

(e) Rim is the rotating bodg and outer eclge of a utheel used for ?nlding the

tire. It makes up the outer circular design of tle uLeel on uhich the inside

edge of tlte tire is mounted in scooters.

Absence of malor comPonents & lts tzppllcatlons

"(i) Battery TIE CE has uery specificalig mentioned that a Battery is the

essential part of electric scooter, since, it is the energg source for the pime

mouer(motor), in tle conuentionol uehiclz tie engine is tte energg source of

the uehicle. Likeuise, the battery will serue the same purpose in tte electric

uehicles, tle battery wilt define the uehtcle capacitg (range of the uehicle in

the electic uehicle) und its proportiona,l. to tle battery capacity. Based on

which, the uehicle pice r;uill be defined. HigLer the battery capacitg, tLrc

higler is the range and pice of the uehicle, the battery is crucial part of the

uehicle as it will act a.s tle engine.

"(ii) Tires also not auailable in the consiqnment, which is also tle essential

part to form an electic scooter as it prc,uides tlte contact of road to uehicle

and traction force to moue the vehicle"

,,(iii) controtler is the essential electronic component in the electic scooter,

hauing a uital role in controlling the pouer supplging lo the motor from the

battery. It sends the power to tle motcr based on the accelerator input. It

receiues the inputs from the accelerator and brakes controls and translates

into required a)rrent to the motor;

"(iu) Motor is the pime mouer of the uehicle;

"(u) Wheel is tle rotating bodg used for holding the tire and prouiding

mouement to the uehicle. It makes up the outer circular design on uhich the

inside edge of the tire is mounted in bikes

3.4 The impugned consignment wari examined by the officers of SIIB,

Customs Mundra Port, Mundra vide panchnama dt. 26. 1 1.2022 and stated that

consignment contained all parts for assembling a complete e-scooter barring the

batteries, tyres, charger, front and rear body guards. The Adjudic Authority

+
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3.5 The Adjudicating Authority incorrectly placed reliance on Rule 2(a)

of General Rule of Interpretation for classifying impugned goods under tariff item

87ll 6020. The ibid Rule 2 reads as under:-

Rule 2 of General Rtle for Interpretation

(a) Ang reference in a leading to an article shall be taken to include a reference

to that article incomplete or unfinished, prouided tha\ as presented, the

incomplete or unfinislrcd articles has tlrc essential character of tle complete

or finished article. It shall also be taken to include a reference to that article

complete or finisled (or falling to be classified as complete or finished bg

uirtue of this ruIe), presented unassembled or disassembled.

(b) Ang reference in a heading to a material or substance shatt be taken to

include a reference to mirtures or combinations of that mateial or substance

uith other mateials or substances. AnA reference to goods of a giuen

material or substance shall be taken to include a reference to good.s

consisting whollg or partly of such mateial or substance. The classification

of goods consi.sting of more than one mateial or substance shall be

accordirlg to tLrc pinciples of rule 3.

?

,J

I t'/t'iii.
'r.i l
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failed to appreciate that Chartered Engineer states that imported parts

constitute 7oo/o of t, e components to assemble and enable e-scooter functioning

are present in the consignment. The Chartered Engineer in his report dt.

16.12.2022 stated that besides parts enumerated therein, the other parts were

absent in the consignment viz. battery, t5rres, controller, motor and wheel - para

3 of show cause notice refers. Further, the SIIB examination report dt.

26.11.2022 states that consignment inter-alia does not contained charger, front

and rear body guards - para4 of show cause notice refers. The conjoint reading

of two versions i.e. of chartered Engineer and SIIB would reveal that t]lat parts

imported were less tt,an 7Oo/o of parts required to assemble e-bike imported

Chartered Engineer report say 7O%o of parts imported but it did not take into

account charger, front and rear body guard as referred by SIIB. Imported parts

which constitute less than 7 Oo/o of the parts necessary to manufacture the E-

bike and more so other essential parts are missing, cannot be construed as

articles has the essential character of the complete or finished article. If one go

by the logic postulated in the show cause notice then even a few of the parts of

E bike imported together wouid also fall within the ambit of the mischief articles

has the essential character of the complete or linished article'. The Adjudicating

Authority failed to appreciate the same.

a
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3.6 That for classifying impugned goods under tariff item 8711 6020 of

customs tariff Act, it is required as per ibid Rule 2 (a) to present together all the

components to assemble e-bike/e-scooter. It is admitted that impugned

consignment contain 7 oo/o of component to assemble e-bike/ e-scooter and

imported goods does not found complete or rlnished articles. The Hon'ble

supreme court in the case of commissioner of customs Vs. Sony India Ltd. 2o08

(231) ELT 385 (SC) held that Rule 2(a) of Rules for interpretation of Tariff

applicable only if all components intended tc make fina1 products at same time

for customs clearance. The impugned rule ap,plicable only when imported goods

presented unassembled or dis-assembled can be put together by means of simple

fixing device or by riveting or welding. The goods requiring complicated process

to make final product, not to be considered arr unfinished goods having essential

character of complete article. The para 9 & 17 of said decision reads as under:-

9. It is then only due to Rule 2(a) that lhese components are being treated

as the CTVs and that is the main plan,l of tlrc argument of Mr' Kas Singl4

In. ASG. We tuould, therefore, consider the implication of Rule 2 (a)' futle

2(o) is as under :-

"Ang reference in a heading to an article stutll be taken to include a

reference to that article incompi'ete or unfini.shed, prouide that, as

presented, the incomplete or unfinislrcd article has tlrc essential

character of the complete or finis.hed article' It shall also be taken to

include a reference to that article complete or fini'shed (or falling to be

classified. as complete or finisfuid bg uirtue of this rule), presented

una.ssembled or disassembled. "

ThE Ld. ASG, therefore, suggests that t4e articles though taere not tLrc CTVs

in CKD form and. tuere incomplete or unftnished ones, theg had the essential

character of complete or finished CTV:; and applging this Rule' euery such

component, would haue to be token as an import of CTV' The Ld' ASG

heauilg relied on the second' part of tle Rule, starting from utords "It utas

also to be taken to neu reference He sags thdt euery component

wlettLer it is complete or fini.sled and which is presented in unassembled

or dis-assembted condition, raould hate to be taken os the finished article,

like cTVs in this case. In our opinion, this argument is completelg illogical

and again that is not tle import of the rnnguage of the Rule. If tLte argument

of the Ld.. ASG has to be accepted, tlen tue raould haue to concentrate onlg

on the later part of the Rule, ignoring' the first part of the Rule and such

dissection, in our opinion, is not ptssible. Tlrc siae QIQ non for the
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application of this Rule is that any imported articte, uhich is ,as presented,,,

must haue the essential character of the complete or finished article.,, This

condition cannot be ignored and ue cannot allout the reading onlg of the

second part beginning with uords "It uas aLso to be taken to new

rekrence............" .fo, application of the Rule. Tle ktle must applg as a

whole. Ld. ASG r.uas not able to point out as to Law the first condition can

be satisfied in tlrc present case. A mere PCB or a CRT, in our opinion, under

ang ciranmstances, cannot be h.eld to lnue essenttal character of the CTV. It

is only uhen this first condition is satisfied that tLte remaining clause would

haue to be read and tlerebg, the utords "that article" used in th.e later part

would haue to pass the test of the opening tuords of the clause ,,as

presented, ttrc incomplete or unfinished article has ttte essential character

of tle complete or fini"sled article".

One this condition i,s satisfied then tlrc further clause is actiuated,

suggesting that euen when such article is in di.sassembled or unassembled

condition, it would still be taken to be a complete article. Therefore,

essentially the second part would come into plag prouided the component

parts intended to make up tlrc finished product are all presented for crtstoms

clearance at ttrc same time which is not the case here.

17. Lastly, u)e must take stock of the argument of Shn Lakshmikumaran

that Section Interpretatiue Rule 2(a) would not be applicable at all in this

ca"se. For this LE inuited our attention to Rttle 7 of Interpretatiue Rules as

also to the decision in Simplex Mills u. Union of India [2005 (181)

8.L.7.345(5.C.)l ttLrcrein this Court had lwld in para 7 7 as under:

"11. TIE rules for tLe interpretation of the Schedule to the Central

Excise Taiff Act, 19BS haue been framed pursuant to the powers

under Section 2 of that Act. According to Rule 1 titles of sections and

cLwpters in tlrc ScLrcdule are prouided for ease of reference only. But

for legal purposes, classzTtcation "shall be detennined according to the

terms of tLw Leadings and ang releuant sector or chapter Notes". If
neither tLe Leading nor tlrc notes suffice to claifg tle scope of a

LteadirLg, then it must be construed according to the otler follouing

prouisiors contained in tlw ktles. Rule-I giues primacg to the Section

and Ctnpter Notes along with terms of the headings. Theg should be

first applied. If no clear picture emerges tlrcn only can one resort to

tle subsequent ntles."

Relging on this tle further contention of the counsel is that Section Note 2 of

ction XW prouides mandote for classification of the parts of machines

PaBe L7 of 28
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falling under Section XW. In terms of Rule 1 of Interpretatiue Rules,

inuocation of Rule 2(a) for ceftain categ'ries of goods couered in Section XVI

like tlrc goods of CTVs are prohibited. Ilor this the learned counsel relied on

the decision in Modi Xerox (supro). In that uietu the learned counsel sags

that Rule 2(a) uould not be applica,5le at all. This question needs no

consideration lrcre particularlg in uieut of the interpretation that u.)e haue

giuen to RuIe 2(a). On facts, we houe al,'eadg found that Rule 2(a) would not

be applicable to the present case since there is no qtestion of the goods

hauing the essential character of C',"Vs. In that uietu, the question of

applicabilitg of Section 2(a) on this account need not be gone into in this

judgment.

3.7 The Adjudicating Authority incorrectly placed reliance on Rule 2(a)

for General Rule of Interpretation by ignoring the Rule I of General Rules for

Interpretation. The ibid Rule 1 states that classification shall be determined

according to terms of heading read with ::elative section or chapter note of

Customs Tariff Act. The said Rule 1 reads aI; under:-

Rule 1

The titles of Sections, Chapters and Sttb-Chapters are prouided for ease of

referene onlg; for legal purposes, classification shall be determined

according to the terms of the lrcading and any relatiue Section or Chapter

Notes and, prouided such headings or Notes do not otterwise require,

according to the follouing prouisions:

The ibid Rule 1 specifically lays down that Rule 2 to 6 shall be invoked only if

the classification cannot be determined by applying principle of Rule 1.

3.8 The Note 3 of section XVII (cha::ter 86 to 89) of Customs Tariff Act

states that parts which are suitable for use solely or principally with article of

chapter 87 shall be classified under that heading which correspond to principal

use of that part or accessory. The ibid Note 3 to Section XVII reads as under Note

3 to Section XVII of Customs Tariff Act:

"3. References in Chapters 86 to 88 to " palts or " accessories" do not applg

to parts or accessoies uhich are not suitable for use solelg or pincipallg

with ttrc articles of those Chapters. A part of accessory uhich answers to

the descnption in tuto or more of the headingt 
"f 

tlg:i ghapters is to be

classified under that heading uhich corresponds to tLie.ptiiaipal use of that

j
part of accessory"

r.-
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The Adjudicating Authority failed to appreciate that Note 3 to section XVII iaid

down the criteria for classification of parts, thus ibid section Note 3 by virtue of

Rule 1 of General Rule for Interpretation overrides provisions of Rule 2 to 6 ol

General Rule of Interpretation of Customs Tariff Act. There is no dispute

regarding solely or principally use of imported goods for the manufacture of e-

bike. The Adjudicating Authority in para 30 of impugned order relied upon Rule

2(a) of General Rule of Interpretation and it inter-alia reads as under:-

"Since more than 70o/o parts haue been imported togetler barring the

batteies, tgres, chargers, front and rear bodyguards, imported part consi"st

tlw essential characteristics of e-bike, hence reliance on Rule 2 (a) for
General of Interpretation has been taken correctlg."

3.9 In para 3O.2 ol impugned order the Adjudicating Authority follows

Rule 1 of General Rule of Interpretation and accordingly applies to Note 3 to

section XVII of the Tariff. The ibid para 30.2 of impugned order

reads as under:-

30.2 Flttth-er, as per Note 3 of section XW (chapter 86 to 89) u.thich states

that parts uthich are suitable for use solelg or pincipally utith article of

chapter 87 shall be classified under that heading ulhich correspond to

principal use of that part or ac@ssory and in this impugned case, pincipal

use of those imported euen no. of similar parts is to manufachte complete e

bike, lrcnce, I find that inuestigation agencA has ightly classified the goods

under HSN code 87116020. Thi,s dichotomg of opinion in tle application of

interpretory Rules shozus that the Adjudication Autlwrity has not applied the

rules correctlg. As once Adjudicating Authoitg holds that RuIe 1 of the said

rules is attracted, it excludes applicabilitg of the otler ktles of General Rule

of Interpretation.

fli] 3:

tg.

A.
3
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3.10 That the heading 8714 specifically cover the parts and accessories

of vehicles of heading 8711 to 8713. The tariff item A71.L 6020 and 8714 1090

reads as under:-



F.No. S/ a9-71l CUS IMUN 12024 25

Heading 8711

'l'ariff ltem Description of goods

8n1 Motorcyclcs (including rnopeds) and cyclcs fitted with an

motor. with ol without side-tars

8711 60 With electric motor for l,ropulsion
8711 60 10 Motor Cycles

8711 60 20

8711 60 30

8711 60 90

871190

Heading 8714

Heading 8714

Scooters

Mopeds

C)thers

'tariff ltem Description of goods

87'14 Parts and accesgories of 'rehlcles ol heading 8711 to 8713

Of motorcyelos (includin;3 mopeds)

871.470 Of motorrycles (includirrg mopeds)

871;l r0 10 *rddlcs

8714 10 90

871120 Of Carriages for disabled persons

8714 99 90 Othcr

That in terms of Rule 1, the imported parts which are suitable for use soleiy or

principally with of vehicles of heading 8711 to 8713, merit classilication under

heading 8714. ^fhe Adjudicating Authority relied upon both Rule 1 & 2 (a) of

General Rules for Interpretation which is incorrect as explained above. The

Adjudicating Authority erred in classifying impugned goods as e-bike in CKD

condition falling under tariff item 8711 6O2t) based on SNo. 531A of exemption

notification No. 50/2017 Cus, without apprt:ciating the statutory provisions.

3.11 The appellant claimed classification of impugned goods i.e. parts of

e-bike under CTH 8714 1O9O and the revenue claimed it as e-bike in CKD

condition (being parts imported constitute i'Oo/o of e-bike) by relying upon Rule

2(a) of General Rules for Interpretation and SNo. 531A of Ntfn. 50l2OL7 Cus as

amended. That certain clarificatory changes; made in SNo. 53 fA"o{ notification

Pdge 20 of 28
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No' 50/2017 cus by Ntfn. No. 2/2022 dt. o1.02.2022 - letter of Joint secretary
(TRU-I), CBIC, North Block, New Delhi issued under DOF No. 334 /Ot /2O22_TRU
dt. 01.o2.2o22. The cBEC vide circular No. 39/2005-cus dated 03.lo.2oos
clarified that for the sake ofdenial ofthe benefit ofa notification, Rule 2(a) cannot

be invoked and it reads as under:-

Subject: Ertension of benefit of Notification 21/2OO2-Cus., dated 1_3_2002,

Sl. No. 276, to Computer Casing and pouter SupplA Unit imported. togetLrcr _

Reg

2. Under Sl. No. 276 (uthich has subsequentlg been rtithdrautn u.t.e.f. 1_

3-2OOS) of tle CN.21/2o02-Cuts., dated. 1-3-2O02, all parts of the machines

of leading 8471, other than PPCB's, motlrcrboards and pouter supply units

attracted a mncessional rate of duty @ So/o. In case tle computer

casing/ chassis is pre-fitted with the power supplg unit, it was not etigibte

for the benefit of the said entry of the notification and tle rate of ba.sic

otstoms duty on the same use to be 1s%. Hotteuer, some importers had-

imported the chassis and the power supply as separate units in the same

consignment. These units uere meant to be fitted. together afier the

clearance thereof, but in the form as presented, these utere not assembled.

The point of dispute is whether in cases wh.ere computer casing/ chassis

and potter supply unit usere imported in a form not fitted together os an

assemblg, but separately in the same consignment, the benefit of
Notification No. 21/2002-Cus., dated 1-3-2002, (uide S. No. 226) can be

denied bg applging rule 2(a) of the General Rules for the Interpretation of
tte First Scledule (GIR).

3. This matter u_tas di.scussed in tle Taiff Conference of Chief

commissioners of customs rrcld at visakhapatnam on 2sth and. 26th
September, 2 O 0 3 [Ag enda Item A- 1 7].

4. The conference noted that *rcre ore seuerar rulings of GESTAT that

for the sake of denial of the benefit a notification, Rule 2(a) cannot be

\i

I
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I am directed to saA that a dispute regarding tte ertension of benefit of
Notification 21/2O02-Arc., dated 1-S-2O02, St. No. 276 to computer casing

and pouer supplg unit imported together, ha.s been brought to tlw notice of
the Board.
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inuoked

5. Tle Board had accepted the decision of tle Conference. Accordinglg,

it is claified that tte goods haue to be- classified in t?re form as presented

and rule 2(a) of tle GIR canrutt be applied for the sake of

allowing/ disallowing the benefit of a notification, unless the exemption

notification is based on cla.ssification of the item under a particular heading

of the Customs Tariff. For the purpo:;e of cla-ssification, Rule 2(a) of the

General Rules of Interpretation could be applied.

3.I2 The CBEC circulars are binding on the department and they can not

take divergent view. The Hon'ble Supreme Court in the cases of:

Ranadey Micronutrient Vs. CCE 1996 (87\ ELT 19 (SC) heid that

circular not advisory in character ltut are binding on the department.

ii) Mathew M.Thomas Vs. Commisr;ioner of Income Tax reported in

1999(111) ELT 4(SC) held that Board's Circular is binding on all

authorities employed in execution of the Act, "proceedings" shall

include proceedings at appellate sl-age.

3.13 The CBEC vide ibid circular dt. 03.10.2005 have clarified that goods

have to be classilied in the form as presenl.ed and Rule 2 {al of GIR can not be

applied for sake of allowing / disallowing the benelit of a notilications. The

appellant imported e-bike parts falling un<ler tariff item 87L4 lo9o and when

presented they can not form complete or finished e-bike. The Adjudicating

Authority erred in classifying impugned goods under heading 8711 6020 by

relying upon Rule 2(a) of General Rules for Interpretation. The impugned goods

imported and presented for examination neither contained 100% part of e-bike/

e-scooter nor attained functional characterjstics of complete e-bike/ e-scooter.

The impugned orders passed in deliance to cBEC circular dt. 03.10.2005 is bad

in law. It is settled law that notification to be interpreted in accordance to

language used in the notification. The Hon'ble supreme court in case of collector

of Customs Vs. Maestro Motors Ltd. 2OCt4 (17 4l ELT 289 (SC) held that a

notification has to be interpreted in accorclance with the language used in the

Notification. The decision of Hon'ble Suprenre Court in the case of Commissioner

of Customs Vs. Sony India Ltd. 2008 (231) ELT 385 (ppJ,also'rqfers

i'-':.',."' \
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3.14 That t].e Adjudicating Authority erred in ordering confiscation of
goods exported during the period 31.10.2022 and are not available for
conliscaLion. The Hon'ble High court of Bombay in the case of commissioner of
customs (Import) vs. Finesse creation INC 2009 (248) ELT t22 (Bornl held that
confiscation not arises if goods are not available for confiscation. The Hon,ble

supreme court dismissed the petifion for special leave to appear l ed by
department commissioner vs. Finesse creation INC 20 l o (25s) ELT A- l2o (sc).
The Adjudicating Authorit5r incorrectly ordered confiscation of impugned goods

under section 1 1 1(m) of customs Act as provisions of same are not applicable in
the instant case and same reads as under:-

Section 1 1 1 Confi.scation of improperlg imported. good.s, etc.

The follou.ting goods brought from a place outsid.e Ind.ia shail be riable to
confiscation:

(a) to (1) ....

(m) ang goods which do not correspond. in respect of uarue or in ang other
particular uith the entry mad.e under this Act or iru th.e case of baggagte with
the declaration made under section z7 in respect th.ereof, or in the case of
goods under transhipment, with the declaration for transhipment referred to

in tle proutso to sub-section (1) of section 54;

(n) to (q)....

3.15 The Adjudicating Authority failed to appreciate that there are no

dispute regarding description of goods, quantity and value thereto declared as

per section 46 of customs Act, 1962, therefore invocation provision of section

111 (m) are bad in law.

3.16 The Adjudicating Authority erred in imposing penalty under section

112(a) (ii) of customs Act, 1962 and same are not applicable in the instant case

and it reads as under:-

SECTION 1 12. Penaltg for improper importation of goods, etc. Ang person,

(a) uho, in relation to ang goods, does or omits to do any act which act or

omission uould render sach goods liable to anfiscation under section 1 1 7,

or abets tLw doing or omission of sttch an act, or

(b) who aquires possession of or i"s in ang u)aA concerrled in carrying,

remouing, depositing, harbouring, keeping, concealing, selling or

purcLwsing, or in ang other manner dealing uith ang goods ulhich he knous

or has reason to belieue are liable to confiscation under section 111, sha
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(i) in the case of goods in respect of uhich ang prohibition is in force under

this Act or anA other law for the tim'z being in force, to a penaltg [not

exceeding the ualue of the goods or fiue'thousand ntpees, u-thictreuer is the

greater;

(ii) in the case of dutiable goods, otter than prohibited goods, subject to the

prouisions of section 114A, to a penalt.rl not exceeding ten per cent' of the

dutg sought to be euaded or fiue ttauso.nd rupees, rtthicheuer is higher:

Prouided that where such dutg as d,ztermined under sub-section (8) of

section 28 and the interest pagable titereon under section 28AA is paid

taithin thirtg dags from the date of comtnunication of thE order of the proper

officer determining such dutg, the amount of penoltg liable to be paid bg

such person under thi,s section shatl be tuentg-fiue per cent. of the penaltg

so determined;

(iii) in the case of goods in respect of which the ualue stated in the entry

made under this Act or in tle case of baglgage, in the declaration made under

section 77 (in either case lLereafier in thi's section referred to as the declared

ualue) is higlrcr than the ualue thereof, to a penaltg not exceeding the

difference betueen tlrc declared ualue and tlrc ualue thereof or fiue thousand

rupees, uhiclrcuer is tlrc greater;

(iu) in the case of goods falling both under clauses (i) and (iii)' to a penaltg

not exceeding the ualue of tlw goods or the difference betu.rcen the declared

ualue and the ualue tlrcreof or fiue t:housand ntpees, ulhicheuer is the

higlest;

(u) in the case of goods fatling both under clauses (ii) and (iii), to a penaltg

[not exceeding the dutg sought to be euaded on such goods or the difference

betueen the declared ualue and the uctlue thereof or fiue thousand rupees,

whicheuer is the highest.

3.17 The appellant correctly declare<l the description of goods, quantity

and value thereto. It is incorrect to constr-red e-bike parts as e-bike in CKD

condition by referring to Rule 2(a) of Generr{ Rule of Interpretation and report

dt. 16.12.2022 of Chartered Engineer statin;3 impugned parts constitute 7 Ooh of

component of e-bike. There is neither any literature nor any expert opinion

brought on record to substantiate that impugned goods imported constitute e-

bike in CKD condition. The Hon'ble CESTAT in case of Jay Kay Exports and

Industries 2OO4 (163) ELT 359 (T) held that finalisation of the Tariff heading

aD-tfro ritie sunder which the goods would fall is the ultimate job of the custsrnsr
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and if the appellants have craimed wrong crassification according to his limited
understanding of the customs Law, mens rea cannot be attributed on his part
confiscafion of the fabric or imposition of penarty set aside - sections I 1 I and
112 of customs Act, r962. The decision of Hon'bre .ESTAT in the case of shree
Ganesh International Vs Commissioner of C. Ex.

also refers.
Jaipur 2Oo4 (IZ4) ELT I 71 (T)

PERSONAL HEARING:

Personal hearing was granted to the Appellan t on 2Z.OS.2O2S,
following the principies of natural justice wherein Shri Sudhir Malhotra,
Advocate appeared for the hearing and he re-iterated t, e submission made at
the time of frling the appeal.

DISCUSSION AND FINDINGS

5. I have carefully gone through the case records, impugned order
passed by the Additional commissioner, customs, Mundra and the defense put
forth by the Appellant in their appeal.

5'1 The right to appear is a creation of statute and must be exercised
subject to the conditions laid down in the statute itself. The primary issue is the
Appeliant's failure to deposit the mandatory pre-deposit as prescribed under
section l29E of the customs Act, L962. Section 1298(i) of the customs Act,
1962, explicitly mandates:

"Tle Tribunar or th.e commisstoner (Appeals), as ttrc cc'.e maa be, shafi not
entertain ang appeal,- (i) under sub_section (1) of section 12g, unless the
appellant has deposited seuen and a hatf per cent. of th.e dutg, in ca"se urpre
duty or duty and penaltg are in dispute, or penaltg, where such penattg is
in dispute, in pursuance of a d.eciston or an ord.er passed by an officer of
custorls louer in rank tLnn *e [principat commissioner of atstoms or
Commissioner of Customsl,,.

5.2 The right to appeal is a conditional statutory remedy. For an appeal
filed against an order-in-original passed by an Additionar commissioner, the
mandatory pre-deposit is 7.5%o of the aggregate of the Dut5r, Fine, and penalt5r in
dispute' The statutory requirement for the pre-deposit is mandatory and cannot

4
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be waived on grounds of financial hardshio or equity, as explicitly held by the

Courts.

5.3 The Appellant has mentioned in the Sr' NO' 6 of Appeal in Form CA-

1 that Goods against impugned bill of entry NO. 3109245 dtd.3l.lo.2o22

cleared on furnishing bank guarantee dtrl. 29.01.2023 of Rs. 98,36,470 I - of

ICIC Band ( Annexure B) . It is observed that the appeliant relies on a Bank

Guarantee (BG) furnished for the provisir>nal release of goods under Section

11OA of the customs Act, 1962. This reliance is misconceived and 1egally

untenable. A Bank Guarantee is merell a third-party security instrument

ensuring that the amount specified will t'e paid by the bank to the customs

Department if and when a demand is confirmed. It remains a contingent liability.

In contrast, the Pre-Deposit under section 129E must be a direct deposit of

money (cash or ECL) to the Government account to be properly accounted for as

a deposit pending appeal. The BG was executed for the distinct and one-time

purpose of the provisional release of seized goods, ensuring the safety of revenue

pending adjudication by the original authority. The Pre-Deposit under section

129E is mandated for the maintenance ol the appeai itself, which begins after

the adjudication order is passed, acting rrs a mandatory cash component for

admission of the apPeal.

S.4TheBoard'sCircularNo.g'34l08/2O14-CX,dated16'09'2014'
clarified that pa5rment made during the :ourse of investigation/ audit can be

considered towards the pre-deposit, bu.t this clarification applies only to

payments already made in cash/duty, not 1.o a Bank Guarantee which represents

a contingent commitment of a third party (the bank). The appeal is liable to be

rejected for non-compliance where the :landatory deposit is not paid' The

Appellant's contention essentially seeks to substitute a contingent security

instrument for a statutory cash deposit. fiuch substitution is not permitted by

the explicit language of Section 129E, vrhich requires the appellant to have

"deposited" the amount. The BG remains a security for the enforcement of the

confirmed duty/ Iine / penalty if the appeal is lost.

5.STheappealwasfiledwithoutthenecessarypre-deposit,whichisa
mandatory statutory requirement for the appeal to be 'entertained'. The core legal

principle at hand is established in section 129E(i) of the customs Act, 1962'

which explicitly states that the commissioner (Appeals) "shall not entertain any

appeal" unless the appellant has depositerl the prescribed percentage ofthe duty

or penalty in dispute. The word "shall not entertain" in section 129E creates an

l-\
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absolute bar for the appellate authority to proceed with the merits of the case in
the absence of the stipulated pre-deposit. The apperlate authority has no
discretionar5r power to waive the pre-deposit below the statutory percentage,

which was explicitly removed by the 2014 amendment to Section 129E. In line
with the settled legal position, the appeal is not entertainable.

5.6 since the appeal cannot be entertained due to the fatal procedural

defect of non-payment of the mandatory pre-deposit, it is not necessa4r and
indeed impermissible to proceed to discuss the merits of the appeal. The

Appellate Authority does not acquire the jurisdiction to address the Appeilant,s
grounds regarding re-classification (crH 9714 vs. crH g711), the invocation of
Rule 2(a) of the General Rules of Interpretation, the merits of confiscation, or the

imposition of penalties unless the prerequisite of section 129E is satisfied. The

appeai is therefore rejected solely on the ground of non-compliance with the

statutory pre-condition.

6. In exercise of the powers conferred under Section 12gA of the

Customs Act, 1962,I pass the following order:

(ii) This rejection is on the ground of maintainability only, and all the

findings in the Order-in-Original No. MCH/ADC/AK/|T/2024-25 dtd,.

L8.O4.2O24, including the re-classified duty demand, fine, and penalty, are

hereby deemed to be upheld due to the failure to file a valid appeal.

7 The appeal filed by M/s. Ribcon Industries pvt. Ltd. is hereby rejected as

non-maintainable

uPrA)
Commissioner (Appeals),

Customs, Ahmedabad

F. No. S/4e-7 1 /CUS/MUN/ 2o24-T<tr1 
L Date: 30.1O.2025

TTESTED

17 3l

'&l arfimrt RERINTENOE NT

qi!

+ dlqr ul'u t gr{lrs). 3rFc.ffifia'

c 
jjr'6utj (APPEALs), AHMEDABAD

(i) The appea-l iiled by M/s Ribcon Industries pvt. Ltd. is hereby rejected for
non-compliance with the mandatory pre-deposit requirements of section

129E of the Customs Act, 1962.
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By Speed post /E-Mail

To,

M/s. Ribcon Industries Pvt. Ltd.,

T-2, Old Industrial Area, Bahadurgarh,

Jhajj ar, Hary ana- 124 5O7

2
o

4

to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of CustoIns, Custom House , Mundra.

The Additional Commissioner of Cust,tms, Custom House, Mundra.

Guard File.
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