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{=tr ffiftqc re62 d ur{r 12e S (1) (qql q)

clc-dt.q6{rif oltqR Ts o{rtlr fr s{q'+ o1 on-ca rrEqII tr-{n d * E-s sntql ot qrfr

+1ar0-qi g cfr+& siet erq-tqfoErcgffisfos tor+6{

ri€-{ qrrf, Ti frd !il g-{tffur oni-r+ q-EiI o-t r*t B.

drttrq), ftt q7"o, 6rwe frum}

1962 {as amended), in respect of the following

categories of cases, an) person aggrieved by this order can prefel a Revision Application to

TheAdditionalSecretary/JointSecretary(RevisionApplicaticn),MinistryofFinance'
(Department of Revenue) Parliament street, New Delhi within 3 months from the date of

communication of the order

/Order relating to

(6) Fq CTEI.

(al anv goods exported

(€) l{r{d 3{ttlrii Erf,{ mql?rql qr{il Tl;ratencrR ;I rrq crd

tn s.$ r]<rdr e.rrq w 3-ilt qr+ b ftS ertftra qro gart c qB rR tII ss rl<rdl R{FI q{ 3-drt

rrs qrf, qfl qnr iI ,vtGn qro * s'ft d.
any goods loaded in a conveyance for importation into lndia, but which are not unloaded at

their place of destination in lndia or so much of the quantity of s'-rch goods as has not been

unloaded at any such destination if goods unloaded at such dostination are short of the

quantity required to be unloaded at that destination

F) . tt)62 3fu[q 1 1q1 il{rq rrq il6( {(q
3flq.ft

Pa]'ment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder

&fsl q7IgftI qTSTI !-qld fl;Tr qiq

o1 qrtnft sfus-s *ffiqffifudorrqrd€ffifr+ qBs,

atron should be in such form and shall be vt:rified in such manner as

may be specified in the relevant rules and should be accompanied by

gtrc, 1870 TIt[ TI.6 rrq or{qR {g 4

Under Section 1 29 DD( 1) of the Customs Act,

(b)

The revision applic

I
ftrr+1 \16 qfr fr qErg ffi fr qrqffl E.fr Roz efrr d-+ urBe.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty onlt in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870

qEr& sfemr TIIq {6 4
\}|d

(b) .1 copies oI the Order-in-Original, in addition to relevant docurrrents. if anY ri:

&ful

4 copies of the Application for Revision

(q) &fUI ar{l-t , 1962 FIqI

srdl r$-c, ots,au-s.q-S efu frBq qd & sft{ } g{tfl-{ ;{rdr e t F. 2ool-(sqg A
F. 1 ooo / -t5-tlg q-q' EYIR cl-t 1, *w rfr mrrer d, i srE fut Urmn * sqrFrfi' q-CTr{ E"rm. o

sff A cfu. qR Eo., qirn rrqr qrq, eqrqr rrql dE o1 rrRr eft Fqq c6 Trts qr s{r$ E"c

daN ots b sq i[ r.eool- efu qfr q6 drcs t cd]ro d +'ffq &'sq il it.rooo/'
(d) The duplicate copy of the T.R.6 challan evidencing paymen: of Rs.200/ - (Rupees two

Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the

Head of other receipts, fees, fines, forfeitures and Miscellarleous Items being the fee

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2O0l- and if it is more than one lakh rupees, the fee is Rs.10001-

rl
I

It

2

(c)

(6)

(q)

(TI) 4

(c)
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rE.{. z SITIIiIT sTdI Eq{I {fl 3{r6il
q6qr{T fliTr d al A $qr$tr srftftqq 1e62 iht unr r2e g (l) +'r{ri-{ trYd fr.q.-s C

mqruo., ffiq g-dqrq Eo, ofu tfl o-r s{fl-{ 3{ftq,-{ur } wcu ffifr{d qi qs o{ftm 6-{
Fo,eA
In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A{1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Customs, Excise & Service Tax Appellate
Tribunal, west Zonal Bench

2"d Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,
Ahmedabad-380 016

. 1962 unr 12e g (6) . 1962 qrfl 129
q (r) +-rrrft{ erfi-e } srq ffifr{d {-trTidn di iltrs-

qdr Er{I rTFn rrqr {q6 dllsl dqr erqlql
rrqr {s qrt Ts-q fr or<r Fqq qr u-fli 6..c d d \1s. EqR Fqq.

where the amount of duty and interest demanded and penalt], levied b-v anv oflicer of
Customs in the case to u,hich the appeal relates is live lakh rupees or less, one thousand
rupees;

q6r ET{r qrrn rrqt {ffi' qrq d?.fi drrTqt

rrqr (g fr1 Tfr-g rrtrrcr ercr Frrg t J{Rrd d d: (g 6En oqq.

I 00/o srdl q{, qdr {@ qr {@ qd (g qI .IB{s TTS{-@

3fir fii w, s6i &-{d ils fd-48 i e, erdo rq qr\I,n 
r

An appeal against this order shali lie before the 'i'ri[:unal on pavmenl ol 10% ol the dut]
demanded q,here duty or dutl and penalty are in dispute, or penalt1,, r.r'here penaltl alone

is in dispute.

tsikl
t-6

vRI 12e (g) gEI&T <Er{ qr- {6)

(q)

d+

ontqr & ftq qr roiarii o] q$ni }- ftq qr ftrS orq sqtq-{ }. ftS frS ry .rftq : - erqEr

orfte qr onlcc q* or !-srs-f{ }. ftq Erqr o{rifi e w?r Fq} frE S or gto, rff eol
qrBs.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

) for restoration of an appeal or an application shall be accompanied by a fee of five

iE

I
a

4

ffcr{m., }-frq B-qrE E-tr-E orffi
g.rfuf,flT, qfH S{qfrd

qs$ riB'd, E-gxrfr tr+{, ftoe Fl'crr.drr Ed,
sRlr{qr, 3t6{Elqr{-3800 1 6

5

Under Section 129 A (61 ofthe Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 sha.ll be accompanied by a fee of -

(E)

(a)

3{fi-f,* sqfud rTrrr&frqEi frlsSqrUw oiffiam qirr rFqT

rrqr es a1 r6q qiE 

"rs 
6ag i o{Rt-6. d aft-{ Fqo cins dr€{ * orltrq n d d; qiq EsrR

r'qq

Ew ei-r orv aqT drlrqr

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five Iakh rupees but not
exceeding lifty lakh rupees, five thousand rupees ;

(TI)

(c)

F)

ld)

6

\B

3re

ndred rupees

P age 3 of 22

(rs)

$.here the amount of duty and interest demanded and penaltY levied bv anr o1ficer oI
Customs in the case to which the appeal relates is more than fiftl, Iakh rupees, ten
thousand rupees

Gi.
ffi-\

1.1jl
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M/s Phoenix lndustries Limited, Plot no. '16, Siurvey no. 32a111112,

Masat lndustrial Area, Silvassa, (hereinafter referred to as the'Appellant') has

filed the present appeal in terms of Section 128 of the Customs Act, 1962,

challenging the Order-in-Original No. 04/AR/ADC/TUMBI2O23-24, dated

23.12.2023 (hereinafter referred to as 'the impugned order') passed by the

Additional Commissioner of Customs, l/c ICD Tumb, Ahnredabad (hereinafter

referred to as the'adjudicating authority').

Sr

No

Container
No.

Declared Quantity
as per import

documents (in MTS)

Actual Quantity
received

as per

weighment r;lip
(in MTS)

3.11 + 11 .302 +4.615

=19.O27

1 r).1 6

1t).28

38.44

2.1 lt appeared that the appellant had mis-declared the quantity of the

imported goods in order to evade the payment of Customs duty leviable on actual

quantity of import goocls. Thus, it appeared that the appellant

the provisions of sub-section (4) of Section 46 of the Customr; Ac

as they had mis-declarerd the imported goods quantity in the Bill

I

2

,J,

2.2 Since the quantity of the imported goods found during the cours

examination were not as per declaration in the imported clocuments i.e. Bill of

Entry, Bill of Lading, Commercial lnvoice, it appeared that the appellant by way of

mis-declared the imported goods quantity and thereby wrongly self assessed the

said Bill of entry, and contravened the provisions of Custonr Act, 1962. Thereby

it appeared that the said goods were liable to confiscation u ider Section 111(l) &

Section 111(m) of the Customs Act,1962. The goods imported vide Bill of Entry

TCNU

3479783

TLUU

873358
8.799

Excess

quantity
(in MTS)

0.133

10.614
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ORDER.IN-APPEAL

2. Facts of the case, in brief, are that the appellanl filed Bill of Entry No.

8938253 dated 25.1'1 .2023 (hereinafter referred to as the saiC 'Bill of Entry') under

Section 46 of the Customs Act, 1962 for importing Aluminium Scrap from M/s.

Schnitzer Steel lndustries, lNC, Oregon, USA vide Bill of Lading No. NAM9404848.

The details of quantity declared in the import documents and actual quantity

received in the lCD, Tumb as per the weighment is as follows:

10.481

Total 27.826
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No. 8938253 dt. 25.11.2023 having total declared value of Rs. 37,33,744l- (value

of undeclared quantity not included) were placed under seizure vide seizure

memo dated 14.12.2023 under reasonable belief that the same were liable to be

confiscated under Section 111(l) & Section 111 (m) of the Customs Act, i 962.

2.3 Shri Amit Sangai, Director of M/s Phoenix lndustries Ltd and Shri H K

Hirani, Consultant appeared before the adjudicating authority for hearing and

they requested to amend the subject Bill of Entry under section 149 of the

Customs Act'1962. They further submitted that they were willing to pay payment

of amendment fee & nominal penalty. lt was submitted that this was not the

mistake of importer and that the importer is an AEO client, a lenient view may be

taken. lt was further submitted that Shri H K Hirani, Consultant, was well aware

of the Customs Law & provisions and they have requested for waiver of SCN.

2.4

u nd er:

*

The adjudicating authority vide the impugned order as ordered as

(i) He ordered to reject the declared quantity of 27 .826 MTS of the imported goods

and re-assess the BE as per actual quantity ofthe imported goods as 38.44 MTS.

Accordingly, he ordered to confirm the demand of duty BCD amounting to Rs.

1,29,0491-, SWS Rs. 12,9041- & IGST Rs.9,54,705/- on the actual quantity on the

imported goods. Further, he appropriated the payment as BCD of Rs. 93,344/-,

SWS Rs. 9,334/- & IGST Rs. 6,90,556/- made by the importer vide challan no.

2046802859 daled 28.11.2023 and ordered to recover the differential BCD Rs.

35,705/-, SWS Rs. 3,5711- & lcST Rs. 2,64,149/- short paid by the appellant on the

actual quantity of the imported goods.

He ordered to recover interest on du ty confirmed under Section 28AA of the

s Act, 1962, as applicable.

l.)

F
*

rdered for confiscation of the 38.44 MTS of the imported goods having an

ble value of Rs. 51 ,61 ,964/- (Rupees Fifty-One Lakh Sixty-One Thousand

Nine Hundred Sixty-Four Only), under Section 111(l) & 11'1 (m) of the Customs Act,

1962. However, he gave an option to the appellant to redeem the imported goods

on payment of redemption fine of Rs.5,16,196/- (Rupees Five Lakh Sixteen

Thousand One Hundred Ninety-Six Only) under Section 125 ibid.

SA

\

Page 5 of 22



(iv) He imposed penalty of Rs. '1 0,96,659/- (Rupees Ten Lakh l{inety-Six Thousand

Six Hundred Fifty-Nine Only) upon the appellant under Section 1144 of the

Customs Act, 1962. Further, where subject determined duty r:nd interest payable

thereon under section 28AA, is paid within thirty days from the date of the

communication of the order, the amount of penalty liable to be paid by such

person under this section shall be twenty-five per cent of the duty so determined,

Provided further that the benefit of reduced penalty shall be available subject to

the condition that the amount of penalty so determined has also been paid within

the period of thirty days referred to in that proviso.

(v) He imposed penalty of Rs 10,96,659/- (Rupees Ten Lakh l{inety-Six Thousand

Six Hundred Fifty-Nine Only) upon the appellant under Serction 114AA of the

Customs Act, 1962.

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as 'rnder: -

3.1 The Appellant has submitted that the Ord,er-in-Original dated

23j2.2023 passed by the adjudicating authority is ex-facie arbitrary to the extent

that it seeks to confiscate the goods under Section 111(1) attd (m) of the Act and

imposes fine in lieu of confiscation and impose penalty undsr Section 114A and

114AA of the Act. The Appellant has submitted that in the present appeal

challenge is only to the confiscation of the goods, fine imposed in lieu of

confiscation and penalties imposed on the Appellant. The Aplcellant has accepted

est as assessed by the adjudic i.iand paid the differential duty and inter

authority and is not challenging the same. .,),,'J /\

4i
5t

l!
IE

t1
.,s

The Appellant has submitted that the Appellant regularly im

goods through various ports across lndia, ICD Tumb, and till date has never be

Page 5 of 22
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3. SUBMISSIONS OF THE APPELLANT:

3.2

involved in any irregularities. lt is submitted that the Appellarrt is registered as an

AEO and the said registration is granted only after thorough verification of

records and credentials of the Appellant. lt is submitted that t he Bill of Entry dated

25.11.2023 was filed by the Appellant on the basis of invoice and bill of lading

provided by the foreign supplier, prior to the arrival of the goods. lt is submitted

that the Appellant was under a bonafide belief that the quanl:ity mentioned by the



F. N o. 3/49-442 C U S/A H D/202 3- 24

foreign supplier in commercial invoice and bill of lading was correct and duly

verifled by the customs department of exporting country. lt is submitted that the

actual weight of the imported goods was made known to the Appellant only after

the arrival of the shipment in lCD. lt is submitted that until the imported goods

physically arrive at the ICD and the same is re-weighed by the custodian, the

Appellant cannot be expected to be aware about such errors. lt is submitted that

it was the foreign supplier who wrongly stated the quantity of the imported goods

in its invoice and not the Appellant who deliberately stated lower quantity in the

Bill of Entry to evade duty. lt is submitted that the Adjudicating Authority has erred

in holding that there was no document on record from the supplier's end

regarding the misdeclaration of quantity being the mistake of the supplier.

3.3 lt is submitted that the Appellant had declared the quantity of goods

based on the invoice and bill of lading provided by the supplier and the same were

produced at the time of presentation of the bill of entry dated 25.1.1 .2023 and were

also brought on record at the time of hearing afforded to the Appellant. The

Appellant accepted the differential quantity of the imported goods and voluntarily

agreed to pay the differential duty on the said excess quantity. Further the

Appellant had also applied for amendment of the Bill of Entry to rectify the quantity

of the imported goods and also requested the Adjudicating Authority to recall and

reassess the Bill of Entry daled 25.11.2023.

3.4 lt is submitted that the Adjudicating Authority has erred in holding

that the misdeclaration of weight in the marine containers is a serious issue in

light of the lnternational Convention for Safety of Life at Sea (SOLAS) wherein the

declared weight of the containers is an essential criterion for stacking of vessel.

It is submitted that the misdeclaration of quantity in the Bill of Entry has no relation

to the lnternational Convention for Safety of Life at Sea and the stacking of

_,..containers in the vessel. The Appellant specifically requested the Adjudicating

rAu(hofity to take lenient view in the present matter considering the track record

r$thA Abpellant as well as the bonafide of the Appellant.

/ ,.,

\ It is submitted that the Adjudicating Authority, instead of agreeing to

above submissions of the Appellant, has passed the impugned Order holding that

the Appellant intentionally mis declared the quantity of the imported goods with

ty and arbitrarily and illegally imposed heftyan intention to evade payment of du

Page 7 ol 22
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penalties and redemption fine on the Appellant. lt is submitted that the

Adjudicating Authority has erred in holding that with the contravention of the

provisions of the Act on record, the penal provisions of Act are attracted in

subject matter. Further the Adjudicating Authority has erred in holding that

unequal treatment before the statutory provisions of Act caLnnot be accorded to

the Appellant and the same is not envisaged in the law.

3.7 lt is submitted that in the present case the Appellant had made true

and correct declaration basis the documents received by them from the foreign

supplier and had submitted the said documents before the proper officer at the

time of presenting the Bill of Entry. lt is submitted that difference in the quantity

of the imported goods was made known to the Appellant only when the actual

weighment was done at ICD and the said differential weight was accepted by the

Appellant without any protest. lt is submitted that it is not the case of deliberate

stating lower quantity of imported goods that too of 10.61 , MTS, the basic duty

value on which is Rs. 35,705 only. ln view of the above, it s submitted that

Appellant has not contravened the provisions of Section 46(4) of the Act an{
not wilfully mis-declared the quantity and value of goods

3.8 ln terms of Section 1'11(1) goods are liable for cc,nfiscation only

the said goods are not included or are in excess of those included in the entry

made under this Act. lt is submitted that in the present ca se there is no wilful

I

I

a-,

g
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3.6 lt is submitted that the Adjudicating Authority has erred in holding

the goods were liable for confiscation under Section 111(1 ) arnd 11 1 (m) of the Act,

on the ground that the Appellant has contravened the provis;ions of Section 46(4)

of the Act by mis-declaring the quantity of goods import,ad and thereby mis-

declaring the true value of the goods. lt is submitted that, ai: the time of filing the

Bill of Entry dated 25.11.2023, the Appellant had submii:ted the commercial

invoice, Bill of Lading, PreShipment Certificate and Certificate of Origin provided

by the supplier. lt is submitted that the declarations in the r;aid Bill of Entry was

made basis the aforesaid documents provided by the suppl er and the Appellant

bonafidely believed the same to be correct. lt is submitted that the Appellant was

completely unaware about the error made by the supplier in declaring the

quantity of the imported goods in aforesaid documents and the same was known

only when the goods were weighed upon its arrival at lCD.
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misdeclaration of the imported goods resulting in short payment of duty and the

declaration of short quantity of imported goods was due to inadvertence and the

wrong mentioning of the said quantity on the import documents as provided by

the supplier. As submitted above, the Appellant had voluntarily accepted to pay

the differential duty on the said differential quantity and the same has been

accepted by the department. Thus, it is submitted that the imported goods are not

liable for confiscation under Section 111(1) of the Act.

3.9 ln any event and without prejudice to the above, Section 111 (1 )

provides for confiscation of only the excess quantity of the imported goods and

not the whole consignment. lt is submitted that Section ''l 11(1) very categorical

provides that it applies to goods found in excess of what have been declared and

thus the excess goods are liable for confiscation and not the entire consignment

imported by the Appellant. Reliance in this regard is placed on the judgment in

case of Bikash Saha vs Principal Commr. Of Customs (Preventive), Kolkata, 2020

(372) E.L.T. 884 (Tri. - Kolkata). Thus, it is submitted that the confiscation of the

remaining goods properly declared in the Bill of Entry is not supported by law and

accordingly needs to be set aside.

3.10 ln the present case the Bill of Entry was filed basis the document

provided by the foreign supplier and the Appellant was unaware about the short

quantity mentioned in the import documents by the said supplier. lt is not the case

ofthe departmentthat the description or the value ofthe goods do not correspond

with respect to the particulars entered in the Bill of Entry filed by the Appellant.

The only error was that of the quantity of the goods stated in the Bill of Entry. As

submitted above, the Appellant voluntarily agreed to the excess quantity of the

imported goods and agreed to pay the differential duty on the same. The Appellant

also applied for amendment of the Bill of Entry to correct quantity of imported

goods. lt is not the case that the Appellant knowingly mis declared the quantity of

66 (]i imported goods inspite of knowing that the same shall be liable for

scation under Section 111. Thus, in view of the above, the goods are not

tr
\o

for confiscation under Section 111(m) of the Act.

*

misdeclaration of weight in the marine containers a serious issue in light of the

lnternational Convention for Safety of Life at Sea (SOLAS), wherein inter alia, the

declared weight of the containers is an essential criteria for stacking the

,t}

*
1

Page 9 oI 22

The Adjudicating Authority has erred in holding that the issue of

)-"\L
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3.12 The Adjudicating Authority has erred in holding that with the

contravention of the provisions of Section 46(4) of the Act, the mis-declaration of

quantity and thereby the mis-declaration of true value for r;ustoms assessment

purpose and in light of the SOLAS, 1974 Safety of life at sea convention and with

no supporting documents from suppliers Customs Department substantiating any

mistake of the supplier in this case, the goods are liable t,: confiscation under

Section I 1 1(1), (m) of the Act.

3.13 lt is submitted that Section 125 of the Act provicles for redemption of

confiscated goods upon payment of fine of such amount as the proper office may

think fit. ln the present case, since the imported goods are not liable for

confiscation, no redemption fine can be imposed on the Appellant. The

Adjudicating Authority has erred in holding that the goc,ds imported by the

Appellant may be redeemed on payment of redemption fine. '[he judgement relied

upon by the Adjudicating Authority in the impugned is inapplicable to the present

case. ln view of the above, the Adjudicating Authority is not justified in holding the

goods liable for confiscation under Section 111(1) and 111(m) of the Act and

imposing redemption fine in lieu of confiscation of said goocls. The same is lia e
...\.'l{

to be set aside. c

It is submitted that the Adjudicating Authority has erred in imp I

nalty of { 10,96,659 under Section 1144 of the Act for :he short payment o

duty on account of the purported misstatement and suppresr;ion offact regarding

the quantity of goods. Penalty under Section 1 14A of the Act can be imposed only

in cases where duty has not been paid or short paid by the terx payer by reason of

fraud, collusion, wilful misstatement, suppression of facts or contravention of

provisions with an intention to evade duty. As submitted above, in the present

there was genuine error in the documents provided by the supplier to the

Appellant basis which the Bill of Entry was filed by the Appellant. There was no

r,

w t
3.14

ape
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containers in the vessel which has bearing on the safetll of navigation. The

Adjudicating Authority has erred in holding that there are no documents on

record from the supplier's end regarding the error of mis dr:clared quantity was

on account of their mistake nor any Customs Document of the exporting country

substantiating the defence of the Appellant that it was the supplier's mistake.

There are no revised Export Country Customs documents and invoices raised by

supplier in this regard.
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misdeclaration or misrepresentation on part of the Appellant. Further, the

bonafide of the Appellant is proved from the fact that the Appellant applied for

amendment of the Bill of Entry to declare correct weight of the imported goods

and voluntarily offered to pay the differential duty on the said additional quantity

of the imported goods.

3.15 lt is a well-settled principle of law that where there is no demand of

duty, penalty cannot be imposed - Coolade Beverages Limited reported in (2004)

172ELf 451 (All). lt is a settled principle of law that mere allegation is not enough

and that the onus on the department is not discharged until malaflde intention is

demonstrated. ln the present case, there is no event which has been brought up

to indicate that there was any malafide intention on the part of the Appellant.

Therefore, it is submitted that it would be untenable and unjustifiable for the

Department to purport to levy penalty on the Appellant on the ground of intent to

evade the payment of duty. lt is therefore submitted that, no penalty ought to be

levied in the present case under Section 1 14A and the penalty proceedings need

to be dropped. Thus, in the present case there can be no malafide intention with

any intention to evade payment duty, more so when the amount of basic customs

duty is t 35,705.

3.1 6 ln Hindustan Steel Ltd. v State of Orissa reported at 1969 (2) SSC 627

the Hon'ble Apex Court has observed as under:

"..... Penalty will not be imposed merely because it is lawful to do so.

Whether penalty should be imposed for failure to perform a statutory

obligation is a matter of discretion of the authority to be exercised judicially

and on consideration of all the relevant circumstances. Even if a minimum

penalty is prescribed, the authority competent to impose penalty will be

sing to impose penalty where there is a technical or venial

the offender is not liable to act in manner prescribed in the
'-..

ro

3.17 lt is submitted that the Adjudicating Authority has erred in imposing

a penalty of Rs. 't0,96,659/- under Section 114AA of the Act for the purported

misdeclaration of quantity. The Adjudicating Authority has erred in holding that

as the Appellant has submitted subject Bill of entry with incorrect material
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particulars and thereby using such documents and declarin'l incorrect material

particulars in the transaction of subject business for the pJrposes of Act, has

rendered the themselves liable to penalty under section 1 14AA Custom Act. lt is

submitted that the Section 114AA of the Act mandates intposition of penalty

where any person who in relation to any goods knowingly or intentionally makes,

signs or uses, or causes to be made or used, any declaration, statement or

document which is false or incorrect in any material particular. lt is submitted that

the provisions of section 114AA are applicable only on the irrdividual person and

not to artificial person who are incapable of doing any acts stated therein to

render themselves to penal action.

3.18 lt is submitted that the Appellant lacks mind and body and thus as an

artificial person cannot think, act or perform of its own for the purpose of

undertaking the practical business activities. lt is submitted that the Appellani is

run by Board of Directors and other key management persontrels, who are natural

living person, and they run the business of the Appellant b'1 taking appropriate

decision. Reliance is place on the judgment in the case of Axiom Cordages Ltd. vs

Commissioner of Customs, Nhava Sheva-ll, (2023) 4 Centax 120 (Tri.Bom). Thus,

on this ground alone penalty under Section 1 14AA ought to tre set aside.

intentionally mis declared the quantity of goods with an ulterior motive of e

of duty. Therefore, in view of the above, no penalty under fiection 114AA

Act can be imposed upon the Appellant.

\ iu-l-r\
\t --.\

\;
l3

//

5

3.20 lt is submitted that vide letter dated 02.12.2029 and 11.12.2Ci23,1.:-'r.-

requested the Deputy Commissioner to permit the amendmtrnt of the Bill of Entry

in respect of the quantity declared. Section 149 of the r\ct provides for the

amendment of the Bill of Entry presented at the customs subject to existence of

the documents as prevailing on the date of import. ln the present case since the

P age 72 of 22

3.19 lt is submitted in order to confirm the penalty under Section 114AA

of the Act, sufficient evidence shall be brought on record to prove that the

concerned person had the knowledge and intention to make an incorrect or false

declaration. Reliance is place on M/s Kamal Sehgal Vs. The Commissioner

Customs (Appeals) 2020 (21TMI 1009 - CESTAT NEW DELHI. lt is submitted that,

in the present matter, no evidence is apparentfrom the reco"d and no finding has

been given by the Adjudicating Authority to prove that the Appellant had

(':

ta
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goods were not cleared for home consumption and the documents as on the date

of import were available with the department, the Appellant could have been

permitted to amend the Bill of Entry. lt is submitted that the Appellant during the

course of personal also requested the Adjudicating Authority to recall the Bill of

Entry and permit them to amend the same and post the said amendment reassess

the Bill of Entry under Section 17(4) of the Act. The Adjudicating Authority has

erred in holding that no substantiating document is on record reflecting the true

quantity of the imported goods have been submitted by the Appellant and

accordingly the amendment cannot be permitted. lt is submitted that had the

Adjudicating Authority permitted the Appellant to amend the Bill of Entry the

entire proceedings would have ended and the Appellant would have paid the

entire duty based on the amended, reassessed Bill of Entry.

4. Personal hearing was granted to the Appellant on 13.05.2025

following the principles of natural justice wherein Shri S J Vyas, Advocate,

appeared on behalf of the Appellant. He reiterated the submissions made at the

time of filing the appeal and also submitted letter dated 13.05.2025, wherein he

submitted that the duty is adv. and is therefore payable on transaction value.

Here, in the facts present case, the issue pertains to differences in quantity of

scarp imported and there is no allegation /evidence / finding that the difference in

quantity has resulted in different amount payable to foreign supplier. Therefore,

the amount payable, that is, duty on the transaction value, has remained

unchanged. lt is this value which is basis for ascertainment of custom duty. Since

there is no change in the transaction value, the duty liability cannot undergo any

change. Therefore, the appellant is not liable to pay the differential duty. Since

the same is not challenged, the appellant would not claim refund of the same.

However, the duty liability has material impact on the penalty and interest liability

.d therefore is relevant. Since the duty is not payable, question of interest or

Ity under section 1 144 would not arise.

t It is submitted that entire quantity imported is ordered to be

onfiscated under the order. lt is submitted that the confiscation should be

restricted to the excess quantity found, that is 10.614 MT, valued at Rs.

14,28,2201-. Hence, the order of confiscation and redemption fine requires

modification. RF of 10%, on the entire value is incorrect. lt is submitted that the

t
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redemption fine should be proportionate to the possible benefit due or accrued

on account of accidental declaration of short quantity. The only difference in duty

would be that of customs duty (Rs. 39,305i-) excluding IGST (Rs 2,64,150) (Since

the credit of IGST was otherwise eligible and available tc the appellant) the

quantum of RF requires substantial reduction.

4.2 lt is submitted that this penalty would not be imposable since there is

no difference duty payable as per detailed submissions ma,le above regarding

the duty liability. Furthermore, differential custom duty also includes the IGST

portion. lt is submitted that in respect of the IGST portion, nelther the penalty nor

interest is payable. ln this connection appellant referred to and relied upon the

Tribunal decision in the case of Chiripal Poly films Limited reported in 2024 (9)

TMI 940 and MAHINDRA & MAHINDRA LTD. - 2022 (l0lTMl 1>.12 - BOMBAY HIGH

COURT.

4.3 As regards penalty under section I 14AA and 1 14A, it is submitted

that the section applies only where there is intention to evade, tax. There must be,

knowingly or intentionally, false declaration made or incorrect particulars are

furnished. ln the facts of present case, the error is only orr the part of foreign

supplier. Appellant had made declaration based upon the invoice and other

documents such as bill of lading, et cetera. These documents clearly show the

weight that was shown by the appellant in the bill of entry. l-he foreign supplier

had shipped excess quantity resulting into the present proceedings. Since

appellant had no role to play and none is alleged or found in the order, penalty

under section 1 14AA would never arise. i\ i:,{

5. I have carefully gone through the case records, impugrred order passe

the Additional Commissioner, l/c ICD Tumb, Ahmedabacl Customs and the

defense put forth by the Appellants in their appeal.

5.1 On going through the material on record, lfind ttrat following issues

required to be decided in the present appeals which are as f,rllows:

(i) Whether differential duty is payable on the excess,quantity of imported

goods.

(ii) Whether the confiscation of the entire consignmenl and the redemption

,A.{
$
is

t'
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fine imposed are justified and proportionate.

(iii) Whether the penalties imposed under Section 1 't 44 and Section .1 14AA

of the Customs Act, 1962, are sustainable, especially concerning the IGST

component and the presence of mens rea.

5.2 The Appellant's contention that no differential duty is payable because the

transaction value remained unchanged is not entirely correct. While customs duty

is indeed levied on the transaction value, the transaction value itself is defined

under Section'14 of the Customs Act, 1962, as the price actually paid or payable

for the goods when sold for export to lndia. lf the quantity of goods imported is

more than declared, it implies that the "price actually paid or payable" should

correspond to the actual quantity received. Even if the invoice value remains the

same, the per unit value would change, or the total value for the actual quantity

received would be higher, leading to a higher assessable value and thus higher

duty. The Customs Act levies duty on the goods imported, and if more goods are

imported than declared, duty is leviable on the actual quantity. The adjudicating

authority was correct in re-assessing the Bill of Entry based on the actual quantity

found and demanding differential duty. The Appellant has also paid this

differential duty, albeit under protest, which indicates their acceptance of the

duty liability on the actual quantity.

5.3 Section 111(l) of the Customs Act, 1962, provides for confiscation of

"any dutiable or prohibited goods which are not included or are in excess of those

included in the entry made under this Act." Section 111(m) provides for

confiscation of "any goods which do not correspond in respect of value or in any

other particular with the entry made under this Act." ln this case, there was an

excess quantity of dutiable goods (Aluminium Scrap) found, which falls squarely

r Section 111(l). Therefore, the goods are liable for confiscation.

However, the question arises whether the entire consignment should

nfiscated or only the excess quantity. When only a part of the consignment

S found to be in contravention (i.e., excess quantity), and the remaining part is in

IE
,;:

n

order, the confiscation should ideally be limited to the offending portion. The

adjudicating authority has ordered confiscation of the entire 38.44 MTS. While the

entire consignment might be considered "related" to the contravention, in cases

of excess quantity, the confiscation of the entire lot, including the legitimately

declared portion, can be disproportionate.

-\-, Page L5 of 22



5.5 Regarding the redemption fine, Section 125 of the Customs Act,

1962, allows for an option to pay a fine in lieu of confiscation, not exceeding the

market price of the goods. The Appellant has argued that the redemption fine

should be reduced, especially considering the IGST conlponent is revenue

neutral due to ITC availability. The Hon'ble Bombay High Cc,urt in MAHINDRA &

MAHINDRA LTA. -2022 (10) TMI 21 2 - BOMBAY HIGH COUR'1, while dealing with

penalties and interest, observed that where there was no organized racketeering

leading to evasion of duty but undervaluation, penalties were waived or reduced.

While the context was different (settlement commissiorr), the principle of

proportionality and the absence of mala fide intent can ce considered. The

CESTAT Ahmedabad in Chiripal Poly Films Limited, 2024 (9) TMI 940 - CESTAT

AHMEDABAD, specifically held that "the orders for recovery of interest, fine and

Penalty on late payment of the IGST leviable under Section 3 (7) or under Section

3 (1 2) of Customs Tariff Act 1975" are not sustainable in the absence of specific

charging provisions for interest, fine, and penalty under Lhose sections. The

Tribunal noted that the situation was revenue neutral for the appellant due to ITC

availability. This judgment, while primarily dealing with IGST, reinforces the idea

that where the revenue impact is neutralized, the severity of fine and penalty

might be mitigated.

5.6 Considering that the excess quantity was due to a supplier's mistake,

and the Appellant promptly sought to rectify it and pay the differential duty, and

further, given the revenue-neutral aspect of the IGST portion for the Appellant

(who is a manufacturer and can avail ITC), the redemption fine imposed on the

entire consignment appears excessive and disproportionate. A more lenient

focusing on the actual revenue loss (BCD only) and the absence of mens r

warranted.

;/
Section 114A applies when duty has not been levied or has b n

short-levied "by reason of collusion or any wilful mis-statemont or suppression of

facts." The penalty is equal to the duty or interest so deterrrined. The Appellant

has argued that there was no mens rea (intention to evade duty) and the error was

of the supplier.

Page LG of 22

F. N o. S/49- 442/C US/AH D/2023-24

EW

5.7

5.8 The Chiripal Poly Films Limited (supra) judgme'nt is highly relevant

here. The CESTAT clearly stated that "for recovery of IGST on import of goods,
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provisions are made under section 3 (7) of customs Tariff Act 1975. However, no

specific provision is made for recovery or charging of lnterest, Fine and penalty

u/s 3 (7) or 3 (12) of customs Tariff Act 1975... Therefore, the orders for recovery

of interest, fine and Penalty on late payment of the lGST... are not sustainable."

This implies that penalty under Section '1 '144, which is linked to duty, might not be

leviable on the IGST component of the differential duty.

5.9 IGST is leviable under Section 3(7) of the Customs Tariff Act, 1975, unlike

Basic Customs duty, which is leviable under Section 12 of the Customs Act, 1962.

The issue, whether there existed a provision for charging interest and imposing

penalties on levies like IGST under section 3 of the customs TariffAct is no longer

res integra. The Hon'ble Bombay High Court, in the case of Mahindra & Mahindra

lfd., reported at(2023) 3 Centax 261 (Bom), categorically held thatthe imposition

of penalty and charge of interest under the then Section 3 (6) of the Customs Tariff

Act (now renumbered as Section 3(1 2)) is not sustainable in respect of duties

levied under Section 3. This ruling was affirmed by the Hon'ble Supreme Court

vide order dated 28.07.2023 in Special Leave Petition (Civil) Diary No.

1882412023. Furthermore, the department's review petition against the said order

was also dismissed by the Hon'ble Supreme Court on 09.01 .2024 in SLp (C) No.

16214t2023.

5.10 lt is pertinent to mention that the Hon'ble Bombay High Court reaffirmed

the above legal position in the case of A R Sulphonates Pvt. Ltd., reported at

(2025) 29 Centax 212 (Bom). ln that case, which involved similar facts concern ing

the chargeability of interest and imposition of penalty for delayed payment of

IGST, the Court categorically held that neither interest can be levied nor penalty

can be imposed in respect of such IGST demands. The relevant Para of the said

Judgment are reproduced below:

"66. Further, as far as the applicability of Section 3 (12), after its

amendment by Finance (No. 2) Act, 2024, dated 16th August,2024, is

concerned, it would be appropriate to first refer to the provisions of the

amended Section 3 (12) of the Tariff Act. Amended Section 3 (12) of the

Tariff Act reads as under:-

"12:- The provisions of the Customs Act, 1962 (52 of 1962) and all

rules and regulations made thereunder, including but not limited to

F
\s

0

t t
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those relating to the date for determination of rate of duty'

assessment, non'levy, short levy, refunds, exemptions, interest,

recovery, appeals, offences and penalties shall, as far as may be,

apply to the duty or tax or cess, as the case nray be, chargeable

under this section as they apply in relation to duties leviable under

that Act or atl rules or regulations made thereuno'er, as the case may

be."

67. ln our view, the amended Section 3 (12) of the TariffAct is prospective

in nature and would apply only with effect from 16th August, 2024'"

76. For all the aforesaid reasons, we pass the following orders: -

0 lt is dectared that Circular No.16 of 202it-Customs dated 7h

June, 2023, to the extent that it purports to lery interest upon the

IGST payment, is beyond the provisions of the Customs Tariff Act,

1975 and is bad in law;

(ii) The impugned Order dated l"t ,August, 20:?4, to the extent that

it seeks to recover interest, confiscate goods, impose redemption

fine and impose penalty, is quashed and set asiote;

(ii\ lt is declared that the amendment to the F'rovisions of Section

3 (12) of the Customs Tariff Act, 1975 by Finan'ce (No.2) Act' 2024

dated ldh August, 2024 is Prosqecti

only from 160 August, 2024 onwards;

ve in nature and is aPPlicable

E

s

ln view of the above factual as well as legal position, lagree with e

contention of the appellant to the effect that interest, penalties and redempti on

fine are not leviable for short-payment of IGST for the period prior to 16.08.2024.

However, with effect from 16.08.2024, the provisions of section 3 of the customs

Tariff Act, 1975 have been amended. As per the amended section 3(1 2) of the

customs Tariff Act, 1975, the provisions of charging interest under the customs

Act. 1962 are made applicable for the IGST leviable under thr: customs TariffAct,

1g75. Further, the said amended of Section 3(12) is prospective in nature and

applicable from 16.08.2024, as held by Hon'ble Bombay High Court in the case of

M/s A R Sulphonates Pvt. Ltd. (supra).
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5.11 ln view of the above, I hold that lnterest on short payment of IGST

amountingtoRs.2,64,149/.isnotleviablefortheperiodupto16.08.2024.

However, I hold that interest under section 28AA ofthe customs Act, 1962 read

with the amended Section 3(12) of the Customs Tariff Act, 1975, is chargeable

from 16.08.2024 on the said amount of IGST short-paid'

S.l2Furthermore,forapenaltyunderSectionll4A,theelementofmens

rea (collusion, wilful mis-statement, or suppression of facts) is essential The

Appellant'spromptactiontoinformcustomsandseekamendment'coupledwith

the submission that the error was on the supplier's part, suggests a lack of mala

fideintent'Whiletheadjudicatingauthoritymightarguethattheimporteris

responsible for the accuracy of their declarations, the degree of culpability for

penalty purposes needs careful consideration'

5.13 Section 114AA imposes a penalty on a person who "knowingly or

intentionally makes, signs or uses, or causes to be made' signed or used' any

declaration, statement or document which is false or incorrect in any material

particular." This section explicitly requires "knowingly or intentionally" false or

incorrect information. The Appellant's consistent stand is that the excess quantity

was due to the supplier's mistake, and they acted promptly upon discovering it'

There is no evidence on record to suggest that the Appellant knowingly or

intentionally made a false declaration. The initial declaration was based on the

documents provided by the supplier. ln the absence of concrete evidence proving

mens rea on the part of the Appellant, the imposition of penalty under Section

1'14AA is not sustainable.

The impugned order cites Chen Gao Sheng Vs Commissioner of

ms (Prev) Kolkata, 2017(348) ELT 35(Tri-Kolkata) to support the imposition

edemption fine and penalty. This case involved outright smuggling of

fi

6
s t

i f
\ JIR.tr aI

prohibite d goods (Red Sanders wood), where the Tribunal upheld confiscation

andpenaltyduetoc|earmensreaandviolationofprohibition.Thefactsofthe

presentcasearevastlydifferent;itinvolvesanexcessquantityofdutiablegoods,

withnoevidenceofmalafideintentorprohibition.Therefore,theratioofChen

GaoShengisnotdirectlyapplicabletothepresentfacts,wheretheAppellanthas

shown willingness to pay duty and rectify the error'
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5.15 While the goods are liable for confiscation due to the excess quantity,

the quantum of redemption fine and penalties should be proportionate to the

gravity of the contravention and the mens rea involved. ln the absence of proven

mala fide intent and considering the revenue-neutral aspect crf IGST, a reduction

in both the redemption fine and penalties is justified. The objective of penalties is

not merely to punish but also to deter, and excessive penalties in cases lacking

mens rea can be counterproductive to ease of doing busines:;.

6. Based on the detailed discussions and findings, I conclude that while

the differential duty on the excess quantity is payable and the goods are liable for

confiscation under Section 1 1 1 (l) of the Customs Act, 19(i2, the quantum of

redemption fine and penalties imposed is disproportionate a rd not fully justified

by the facts and legal precedents. There is no clear evidence of mens rea on the

part of the Appellant to evade duty or make a false declaration. Furthermore, the

revenue-neutral aspect of the IGST component, as highlighted by the CESTAT in

Chiripal Poly Films Limited, should be considered for recluction of financial

liabilities.

ln view of the above findings, I hereby order as urder:

(i) I uphold the impugned order to the extent it orders to re-assess Bill of

Entry No. 8938253 dated25.11.2023 as per the actual quantity of 38.44 MTS

of imported goods. The undisputed BCD of Rs.'l ,29,0491-, SWS of

Rs.12,904/- and IGST of Rs.9,54,705/- already assessed and paid by the

importer before clearance ofgoods need notto be confirmed under Section

28 of the Customs Act, 1962. However, I uphold confirrnation of demand of

the short paid of duty of Rs. 3,03,425l- (BCD Rs. 35,70{t/-, SWS Rs. 3,5711-,

and IGST Rs.2,64,1491-) under the provisions of Section 28 of the Customs

Act, '1962. Charging of the interest, on short payment of BCD and SWS

under Section 28AA of the Customs Act, 1962, is also upheld. However, on

short-payment of IGST, interest is payable under S,action 28AA of the

Customs Act, 1962 read with the amended Section 3t 12) of the Cus

Tariff Act, 1975, with effectfrom 16.08.2024.

(ii) I hold that the declared cargo of 27.826 MT need not to be confisca

However, I uphold the confiscation of the excess quanl ity of 1 0.614 MTS o

imported goods under Section 111(l) of the Customs Act, '1962. After

(3{
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considering the value of confiscated cargo Rs.14,28,22Ot- and absence of

mens rea and the revenue-neutral aspect in respect of IGST, I reduce the

redemption fine imposed under Section 125 of the Customs Act, 1962, from

Rs. 5,16,196/- to Rs. 1,40,000/- (Rupees One Lakh Forty Thousand Only).

(iii) lreduce the penalty imposed under Section l14Afrom Rs. 10,96,659i-

to Rs.3,03,425l- (Rupees Three Lakh Three Thousand Four Hundred and

Twenty-Five Only), which is equal to amount of duty confirmed under

Section 28 of the Customs Act, 1962. However, penalty payable under

Section '1 14A shall be reduced Io 25o/o of duty (25% of 3,O2,4251-, i.e.

Rs.75,856/-) if the duty, interest and the reduced penalty, as determined

hereinabove, is paid within 30 days, as prescribed under Section 114A ot

the Customs Act, 1962.

(iv) I set aside the penalty of Rs. 1 0,96,659/- imposed under Section 1 14AA

of the Customs Act, 1962. lt is set aside as there is no evidence to suggest

that the Appellant knowingly or intentionally made a false or incorrect

declaration. The error was on the part of the foreign supplier, and the

Appellant acted promptly to rectify it, indicating a lack of mens rea.

The appeal filed by M/s. Phoenix lndustries Limited is partly allowed in

above terms, with consequential relief, if any, in accordance with law.

(31
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(A UPTA)

Date: '1 0.06.2025

a
t*

To,

M/s. Phoenix lndustries Limited
Plot No. 16, Survey No.328111112, Masat lndustrial Area, Silvassa - 396 230

lDadra Nagar Haveli. [Email: dmin hoenixal s. in
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Commissioner (Appeals),

Customs, Ahmedabad

By E-Mail (As per Section 153(1Xc) of the Customs Act. 1962)
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Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom louse, Ahmedabad.

lemail: cqqahm-ql{@nic i4 l

2. The Principal Commissioner of Customs, Ahmedabad.

[email: cus-ahmd-quj@nic.in, rra-customsahd@gov.in ]

3. The Additional Commissioner of Customs, ICD-Tumb.

[email: c usicd-tu m b@qov. in ]

4. TheDeputy/AssistantCommissioner,lCD-Tumb.

[email: c usicd-tu m b@qov. in ]

5. Shri. S. J. Vyas, Advocate, Ahmedabad [email: sridevvyas@yahoo.co' in ]

6. Guard File.
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