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T ufa 39 aafes & Fsft g & e qua & & ot & e 7w g8 wi ey T 3,

| This copy is granted free of cost for the private use of the person to whom it is issued.

‘2. Mtamres SfUfam 1962 @ uRT 120 S 3V (1) (@ur W) ¥ T Pafarad ARG S
aIHEl & W # B AR §6 AW | U Y STET WeHT ST & O 59 omdy ) Wiy |

@1 aRE | 3 7 & ofev IR wie- /dge wiia (omde Wiy, R s, (IToreg fawm)

W A, 7% foweht &1 gadterr sme wwqd ¥ 9o 2.

| | Under Section 129 DD(1) of the Customs Act. 1962 (as amended), in respect of the following |

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
‘ communication of the order.

: Fafafes aefRa Gﬂﬂ'ﬂU Order relating to :
| (@) AW » =Y B st IS AT,

(a) lany goods exported

(@) | WA | 3(TATd B 8 (S aTe | @1G1 74T AT WG | I T R W IqR 7 ¢ 7
g1 39 e R W IaR o1 & e eniféa Are 3R 7 91 W 91 39 e /T WY IR |
T /T @) AT # Srdféra wrer @ At g

|any goods loaded in & conveyance for importation into India, but which are not unloaded at
| their place of destination in India or so much of the quantity of such goods as has not been

(b) |unloaded at any such destination if goods unloaded at such destination are short of the
| quantity required to be unloaded at that destination.

- (m |y sifufas, 1962 & JHTT X TUT IS A a1 7T FraAl & agd Yob Ao @
Sfgraft.

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
| thereunder.

E2 ‘gﬂﬁw&nﬂﬁwﬁﬂaﬁma?ﬁﬁﬁﬁﬁgmﬂuﬁamﬁmmwﬁmm
&1 areft ok 39 & Ty Prafaf@a srem wau 93 oo :

\"]‘I{e‘ revision application should be in such form and shall be verified in such manner as
| may be specified in the relevant rules and should be accompanied by :

(@) @I B gae, 1870 %mﬁ.soaqﬁl%aiﬁqﬁﬂfﬁamwmwmaﬂ4m‘ |
Lﬁmwuﬁﬁmﬂﬁaﬂwwﬁrﬁmﬁmw.

(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed
| under Schedule 1 item 6 of the Court Fee Act, 1870.

(@) | G owIay & Jraral 6T A AT @ 4 uied, a1 8

(b) | a copies of the Order-in-Original, in addition to relevant documents, if any

(M | gT8eror & forg ende @1 4 wfear

(c) | 4 copies of the Application for Revision,

|

)| gleu e TR A & forg Ao oifurTaw, 1962 (quT witG) § Pt B of
| 31 g, W, gve, vt ok Ry #) & =i & arsftw orar @ & 3. 200/-(FwT & W IEyET
| ¥.1000/-(¥UY T& §AR AT ), o ot wrwen 8, & wva fRa yram & yafore gar .96
@1 g ufawt. afg gew, 7T mar s, wmaT T Es $ A SR U U OrE ur 39 S
B a1 T B9 & =0 # $.200/- AR fS P ar@ @ 3fUs g 9 B9 & ¥u F $.1000/-

(d) | The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less, |
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

TG W, 2 & AU GIeId HIHE! P ATl Y W] & T A qle Piy Al §9 AW | H1gd |
ey ®eal g o § Whages dfifigw 1962 F uRT 129 T (1) & Al wid @g-s A
Hromeres, g Sare Yod SR a1 v sdfie siftevor & wwe Pafafea wd w srfla &3
Tod & -

In respect of cases other than these mentioned under item 2 above, any pr;?rsnn aggricvcii_;
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following |
address :

ArTge®, 5 IdIG Yoo d §al DY JUlfeiy | Customs, Excise & Service Tax Appellate ‘

firao, ufgdt asftg die Tribunal, West Zonal Bench
|

54 Hfvr, dgaTel 9, Awe ARUFR ge, | 204 Floor, Bahumali Bhavan,
3YREl, 3gHCIEG-380016

| Nr.Girdhar Nagar Bridge, Asarwa,

! Ahmedabad-380 0106 |

Aarges Sifufan, 1962 BT URT 129 T (6) & 3, Hurgew sifufam, 1962 @1 urt 129
T (1) & ol orfter & Wy Pmfafe yow dau g1 wifge-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

e § rafua AT § ol fhd! MIHIIe® ATUSRI GRT AT 4T Yo SR T TUT ST
T &8 B THH UId 9@ U¢ U1 I9E $H g1 a1 U gk $UT.

where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

orfter @ wratud aTHa § oigl (! UHIRIes ATUSRY GRT AT 747 Yodb SR Te aul @] |
T &8 @) TPH Uld 9@ ©uT ¥ % 8 dAfe v vaw o & ifUw 7 8 dl; uig g9R
FUY

where the amount of duty and interest demanded and penalty levied by any officer ofi
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

e | WA AT 8 S6T [H! STHTe® USRI GIRT AT 4T Yo SR SISl ayT Tmar
4T 8 B {EH TA dRE ¢ ¥ Sl g al; g’ 9N $U ‘

where the amount of duty and interest demanded and penalty levied by any officer of '

% ustoms in the case to which the appeal relates is more than fifty lakh rupees, ten |

|
thousand rupees !
I B TS AUHI F WE, A Y Geb B 10% Hal B W, wig] Yeb T) Yeob Ud o6 (3918 7 ¢, 41 &8 F 10% |

¢

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute. |
|

6. | Iad SATUTTTH ST URT 129 (T) & =A1d HUTeT WITUHU & GHE GMAX Udd SHded - (@)

AT mex & e a1 mefagl 1 gurA & g ar fesdt syt & ferg fvg 71w sndie : - srwar
g;@gmmﬁﬁﬁmmﬁmmaﬁﬁ%mmqﬁﬁmwmm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or ‘

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees. ‘
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ORDER-IN-APPEAL

The present appeal has been filed by M/s Balkrishna Industries Limited,
Aurangabad (hereinafter referred to as the “appellant”) under Section 128 of the
Customs Act, 1962, assailing Order-in-Original No.
MCH/839/ARK/DC/Gr.V/2024-25 dated 13.03.2025 (hereinafter referred to as
“the impugned order”) passed by the Deputy Commissioner, Group 5, Customs

House, Mundra (hereinafter referred to as the “adjudicating auhtority”).

2.1 Briefly stated, facts of the case are that the appellant imported a
consignment declared as “1 Set of Body Ply Cutter Cutting Line CA104209 (OTR)
along with Accessories” from M/s Karl Eugen Fischer GmbH, Germany, covered
under Bill of Lading No. EMN2402083 dated 12.11.2024. The goods were
imported in 13 containers of 40’ HC and 1 container of 20’ HC and were cleared
vide Bill of Entry No. 7360797 dated 20.12.2024 by availing exemption under Sl.
No. 1 of Notification No. 26/2023-Cus dated 01.04.2023 against EPCG
Authorization No. 03310305078 dated 01.07.2024.

2.2 The said Bill of Entry was facilitated through RMS and Out of Charge was
granted. However, upon subsequent verification, a seal mismatch was noticed in
respect of one container bearing No. FCIU7103607. Accordingly, the said
container was subjected to 100% examination on 07.01.2025 under the

supervision of the Deputy Commissioner (Docks).

2.3 During examination of the said container, it was observed that certain
goods contained therein were old and used machinery/components. It was,
therefore, prima facie viewed that the appellant had imported second-hand goods

under the EPCG Scheme, which is not permissible in terms of Para 5.01 of t

Foreign Trade Policy, 2023 read with Appendix 5F. The examination fu

T A1 S o 3
indicated possible mis-declaration in respect of the description and nature lof S5 1)

goods.

2.4 The empanelled Chartered Engineer, Shri Tushar Zankat, in his
inspection-cum-valuation report dated 07.01.2025, reported that certain items
such as empty shells, body ply inserts and bobbins were old and used with
residual life exceeding five years, while some items like grip strip rolls and poly
rolls were consumables and not standard accessories of the main machinery.

The remaining goods in the container were found to be new.
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2.5 The Chartered Engineer assessed the FOB value of the impugned goods at
EUR 5218.79 and CIF value at EUR 6341.15, which, at the applicable exchange
rate of 290 per Euro, worked out to ¥5,70,704/-. Based on the said report, it
appeared that the appellant had mis-declared the description, including the year

of manufacture, as well as the assessable value of the goods.

2.6 In respect of the remaining 13 containers, which had already been cleared
and transported to the appellant’s premises, the department conducted on-site
inspection on 17.01.2025. The physical verification, along with the Chartered
Engineer, revealed that the machinery and accessories were new, unused, and
in conformity with the declared description. This position was also confirmed in

the subsequent Chartered Engineer’s report dated 20.01.2025.

2.7 Notwithstanding the above, it appeared to the department that the
presence of old and used goods in one container rendered the import in violation
of Para 5.01 of FTP 2023, thereby making the goods “prohibited goods” within
the meaning of Section 2(33) of the Customs Act, 1962 and rendering them liable

for confiscation under Sections 111(d) and 111(m) of the Act.

2.8 Accordingly, a Show Cause Notice was issued proposing confiscation of
the impugned goods valued at 5,70,704 /- under Sections 111(d) and 111(m) of
the Customs Act, 1962 and imposition of penalties under Sections 112 and
114AA of the Act.

2.9 The adjudicating authority, vide the impugned order, ordered confiscation

of the impugned goods valued at 35,70,704 /- under Sections 111(d) and 111(m)

SUBMISSIONS OF THE APPELLANT:

3. Being aggrieved with the impugned order, the Appellant has filed the
present appeal against the order passed by the Deputy Commissioner, Group 5,
Customs House, Mundra. The Grounds of Appeal are not reproduced in detail

for sake of brevity, as the copy of the same is available with the Appellant as well
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Respondent. However, the same have been examined and the brief is as under:

3.1 The Appellant contends that the imported Body Ply Cutter Cutting
Machine is a completely new and unused machine, as verified by a Chartered
Engineer's reports dated 07.01.2025 and 20.01.2025. They argue that the
machine does not constitute "prohibited" second-hand capital goods under the
EPCG Scheme of the Foreign Trade Policy. While some used raw materials
(bobbins and spools) were found in one container, these were merely items
previously exported for testing and trials at the supplier's facility in Germany

and do not qualify as capital goods or parts of the machinery.

3.2 The Appellant submits there was no intentional suppression or willful
misdeclaration regarding the used raw materials. The foreign supplier
inadvertently included these items in a shipment and failed to list them on the
commercial invoice or packing list because they were not part of the original
Purchase Order or Letter of Credit. The Appellant relied on these supplier-
provided documents in good faith when filing the Bill of Entry. Furthermore,
because the used materials belonged to the Appellant and were eligible for duty-
free re-import, there was no motive for evasion or material advantage gained by

the non-declaration.

3.3 The appeal highlights that the used raw materials are eligible for duty
exemption under Notification No. 45/2017-Cus, which governs the re-import of
goods previously exported from India. The Appellant argues that had these items
been imported separately with the correct documentation, they would have been
cleared without duty. Consequently, they request that the impugned order be
modified to allow the clearance of these goods for home consumption unﬁt};ez Z_:-_:-_.\
benefit of this notification rather than requiring their re-export. / N
3.4 The Appellant argues that the goods are not liable for confiscation under _
Section 111(d) or 111(m) of the Customs Act because they are not ”prohib:ite’dl'- -
and there was no fraudulent misdeclaration of value or description.
Consequently, they maintain that redemption fines under Section 125 and
penalties under Section 112(a) are unsustainable. They further contend that
penalty under Section 114AA is inapplicable, as legal precedents suggest this
section was intended to curb fraudulent export transactions ("paper exports")

rather than import cases involving bona fide errors.
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PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 26.02.2026 following the
principles of natural justice wherein Shri Suyog Bhave, Advocate, appeared for

the hearing and re-iterated the submissions made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by
the Deputy Commissioner, Group 5, Customs House, Mundra and the defense

put forth by the Appellant in their appeal.

5.1 The primary contention of the Adjudicating Authority is that the presence
of "old and used" items in the consignment violates the Export Promotion Capital
Goods (EPCG) Scheme, which prohibits the import of second-hand capital goods.
However, a detailed analysis of the nature of these items and the legal definitions
provided in the Foreign Trade Policy (FTP) reveals a significant misinterpretation
by the lower authority. The items identified as "old and used" include Empty
Shells, GUM Strip Rolls, Body Ply Inserts, Bobbins, and Poly Rolls. According to
the Chartered Engineer's report dated 07.01.2025, these specific ilems were
found in used condition, but importantly, the report also notes that “remaining
items present in the inspected container... were found in new condition without
any usage marks.” This confirms that the primary "Body Ply Cutter Cutting Line,"
which is the core capital good imported under the EPCG authorization, is indeed

a new and unused machine.

5.2 To determine if the EPCG scheme's prohibition applies, we must look at
the definition of "Capital Goods." As per Para 9.08 of the FTP 2023, "Capital
Goods" means any plant, machinery, equipment or accessories required for

ufacture or production, either directly or indirectly, of goods or for rendering

ites. Appendix 5F of the FTP specifically lists "All second hand Capital
" as NOT permitted under the EPCG scheme. In the instant case, the
" items found are bobbins, shells, and strips. These are fundamentally
3"'6’"“‘4'{& cess materials or consumables used to hold and handle cords during
production trials. The Chartered Engineer himself noted that these items are
“not standard part or accessories of the main machinery.” By definition, if an
item is not a "standard part or accessory” of the machinery and is used as a
carrier or consumable in a trial run, it cannot be classified as "Capital Goods'

for the purpose of the EPCG negative list in Appendix S5F.
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5.3 The Appellant has established that these materials were exported from
India to the supplier in Germany solely for the purpose of conducting factory
acceptance tests (FAT) of the new machine. Their re-importation, even if packed
in the same container as the new machine, does not change the character of the
primary machine from "new" to "second-hand." The EPCG Scheme’s policy
objective is to prevent the misuse of duty exemptions for outdated, second-hand
production technology. Importing a brand-new, cutting-edge machine along with

the very materials used to test it does not violate this policy.

5.4 Furthermore, the distinction between a "Machine" and its
'Packaging/Process Carriers" is well-recognized in customs law. The bobbins
and shells are essentially reusable transport or process equipment. Categorizing
a brand-new %5 Crore+ machine as "prohibited second-hand goods" simply
because it contained a few used bobbins worth less than %6 Lakhs is a
disproportionate and legally unsound conclusion. Therefore, we hold that the
Appellant has complied with the EPCG scheme as the actual capital goods

imported are new.

5.5 The Adjudicating Authority has proceeded on the assumption that the
non-declaration of the old and used raw materials in the Bill of Entry constitutes
a "wilful misdeclaration" with an intent to suppress facts. However, for an
allegation of wilful misdeclaration or suppression to survive, the Department
must prove mens rea—a guilty mind or an intentional act to evade duty. In the
present case, the circumstances clearly point toward a bona fide clerical
oversight rather than a deliberate attempt to defraud the exchequer. The
Appellant has produced a categorical confirmation from the foreign su;ﬁpﬁer, M/s
Karl Eugen Fischer GMBH, via their letter dated 06.01.2025. The supplier
admitted that they shipped the trial materials (empty bobbins/spools) along}ﬁ‘_‘éﬁj 3 _" o
the new machine as a matter of operational convenience post-completion of

trials. They explicitly stated that the failure to declare these in the commerczal
invoice was an inadvertent oversight because the shipment was strictly gm\}ei';i‘ed

by a Letter of Credit (LC) which only listed the new machinery. To remain_fﬂf__,.,_”.' }
compliant with banking and LC stipulations, the invoice was prepared to match

the LC exactly, leading to the omission of the "free-of-charge" used materials.

5.6 It is a settled position of law that penalty is not imposable for a mere
technical or venial breach of the law that flows from a bona fide belief or a
mistake without any contumacious conduct. In the instant case, the Appellant

relied on the documents provided by a world-renowned German supplier. The
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Appellant had no reason to suspect that the supplier would include undeclared

trial materials in the container.

5.7 Crucially, the doctrine of Revenue Neutrality applies here. There was
absolutely no incentive for the Appellant to suppress the declaration of these
used materials. Had they been declared, they would have qualified for duty-free
re-importation under Notification No. 45/2017-Cus, as they were the Appellant's
own materials exported for trials. There is no duty evasion because the duty
liability on these items, even if declared separately, would have been nil. The
Hon'ble Tribunal and various High Courts have repeatedly held that where there
is no revenue implication or duty to be evaded, the charge of intentional

suppression or misdeclaration cannot be sustained.

5.8 Furthermore, the Appellant correctly declared the main machine, which
accounts for more than 99% of the consignment's value. It is illogical to suggest
that an importer would risk the confiscation of a multi-crore machinery by
intentionally hiding used bobbins worth a few thousand Euros. The lack of any
"material advantage" gained by the Appellant further reinforces the conclusion
that the non-declaration was an inadvertent error at the supplier's end.
Consequently, we find that the essential ingredients for invoking Section 111(m)
or imposing penalties under Section 112 and 114AA—namely, "knowledge" and

'intent"—are entirely missing.

5.9 The Appellant has consistently maintained that the "old and used’
materials found in the container were originally exported from India to Germany
for the specific purpose of conducting operational trials and factory acceptance
tests (FAT) of the new machine at the manufacturer's site. This is a standard

industrial practice to ensure machine calibration before shipment.

standard goods); and (c) the Assistant/Deputy Commissioner is satisfied as to

the identity of the goods. In the present case, the items found (empty shells,
bobbins, etc.) are the very same items that left the Appellant's plant in India for

Germany.
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5.11 The Adjudicating Authority significantly erred by failing to recognize the -
legal right of the Appellant to re-import these goods under the said notification.
The Impugned Order proceeded on the narrow basis that because the items were
not declared in the Bill of Entry (BE) alongside the EPCG machine, they must be
treated as "prohibited" imports. This logic is flawed. A failure in documentation
(non-declaration) does not change the inherent nature of the goods or their
cligibility for a statutory exemption. If the goods are legally eligible for duty-free
re-import, their presence in the container cannot be termed "smuggling" or

‘prohibited" in the sense used in Section 2(33) of the Customs Act.

5.12 Furthermore, the Impugned Order's direction to allow redemption only for
re-export is particularly harsh and legally untenable. If the goods belong to the
Indian Appellant and were only sent abroad for a temporary purpose, forcing
them to be re-exported out of India essentially deprives the owner of their own
property for a mere clerical omission. The proper course of action for the
Adjudicating Authority, upon discovering the used materials, should have been
to allow the Appellant to amend the Bill of Entry or file a supplementary
declaration to claim the benefit of Notification No. 45/2017-Cus, rather than

resorting to confiscation.

.13 Judicial precedents support the view that the benefit of an exemption
notification cannot be denied merely on procedural grounds if the substantive
conditions are met. In the case of Balkrishna Industries itself, the intent was
always to bring these materials back. The inadvertent mixing of these re-
imported items with the new EPCG machine in one container was a matter of
logistics, not a violation of the "prohibition" clause of the EPCG scheme.
Therefore, we hold that the used materials are eligible for clearance for home

consumption under the beneficial provisions of Notification No. 45 / 2017/€u3—~

| B
{ | -4

5.14 The Appellant submitted that the used items were originally e‘(pmrted from
India for trials. Under Notification No. 45/2017-Cus, goods exported and‘

— -::H"'."
subsequently re-imported are exempt from duty, provided they are the- samc ime -~

goods and the re-import occurs within the prescribed time. The Adjudicating
Authority failed to consider that the Appellant’s request to clear these for home
consumption was based on a valid legal right to re-import their own used
material. Denying this benefit and ordering "re-export only” is a disproportionate

remedy for a clerical documentation error.

5.15 The Adjudicating Authority imposed a penalty of 21,00,000 under Section

114AA. This section was introduced to curb "fraudulent exports" and "paper
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transactions" where benefits are claimed without actual movement of goods.
Section 114AA is generally not applicable to bona fide import transactions where
the goods physically exist and the error is one of inadvertent non-declaration

rather than a fabricated document intended to defraud the exchequer.

5.16 Section 111(d) applies to "prohibited goods." Since used bobbins are not
"prohibited" under any law, this section does not apply. Section 111(m) applies
to goods that do not correspond with the entry. While there was a non-
declaration, the Bill of Entry was filed based on the supplier's invoice. Given the
lack of intent, absolute confiscation or high redemption fines are not warranted

for what is essentially a "technical" infraction.

5.17 The evidence confirms that the Cutting Line machine is new. The presence
of used bobbins/raw materials used for testing does not change the nature of
the capital goods under the EPCG scheme. The non-declaration was a
documented error by the supplier. There is no revenue loss as the goods are
eligible for re-import exemption. In view of the above, I find the Impugned Order
to be legally flawed. The findings of wilful suppression and the imposition of

penalties are hereby set aside.

6. In exercise of the powers conferred under Section 128A of the Customs

Act, 1962, I pass the following order:

a. The Order-in-Original No. MCH/839/ARK/DC/Gr.V/2024-25 dated
13.03.2025 is hereby set aside. The appeal filed by M/s. Balkrishna

Industries Ltd. is allowed with consequential relief, if any, as per law.

3

(AMIT GUPT.
Commissioner (Appeals),
- Customs, Ahmedabad
F. No. S/49-92/CUS/MUN/MAY/2025-26 Date:31.03.2026

By Speed post A.D/E-Mail

To,

M/s. Balkrishna Industries Limited,

B-66 Waluj MIDC, Waluj Industrial Area,
Waluj, Aurangabad, Maharashtra, 431136
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Copy to:

1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.

2. The Principal Commissioner of Customs, Custom House, Mundra.

3. The Deputy Commissioner of Customs, Import, Gr-V, Custom House,
Mundra.

4. Guard File.
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