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This copy is granted free of cost for the private use of the person to whom it is issued.

Horee ofufad 1962 31 URI 129 S St (1) (@uT geYa) & fiT Fratarad AEt &
Te ¥ i § P iR 39 1Y @ oTR B MTEd HEqH Bl & A1 §9 A FI Wi
2 arfiE @ 3 IO ¥ sier AR whya/¥gad wfa (arded wxy), fa Harerd, (e faum)
T of, 7€ el 1 A STde URGd PX P4 8.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Frafafad I=RAd g/ Order relating to :

(P)

W & &9 B TaTiea BIg AT,

(@)

any goods exported

(@)

"R T AT B B [P d! aTe § aTal 1 A ¥Rd B 3 Tod ®ITH W IR 7 T AT
a7 9 T T R IAR o % fie edfard o AR 9 W 91 39 T /I W AR
T AT @1 "7 § orifdrg wra | w1 gL

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

M

Hrarges srfufagm, 1962  FTM X qUT IGF AU §AT¢ ¢ (gHT & ded Yeb arqd] B
areraft.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

TG e U A OATEae] A TG AT B TR B3] gRT [P iid JHd! wid
F} srerht 3R 39 &y Prafaf@a s dav g e

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

aﬂéwﬁrrq'a,m?oasn‘dﬁ.emqa@haianﬂ?ﬁzrﬁ%ﬁmmmwenamﬁw/@m.x
et T ufy & verw 39 B Amaren g fewe @ g wifRu. LR

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as ﬁ@f?érn d

under Schedule 1 item 6 of the Court Fee Act, 1870. e

(E)

TG SEET] & SaTal 9Ty g SW B 4 Ui, are 8t N

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

()

e & fag erded 31 4 ufadi

()

4 copies of the Application for Revision,

(%)

QAR STae ara &Y & (a0 ATHTRled ATU-gd, 1962 (AuT Wi« # Ay wia ot
3= 7te, e, gus, osdt 3Nz fafay wey & <fidf & et amran @ # 5. 200/-(F 9T &1 | A=)
¥.1000/-(FUT Te g9R |13 ), o1 HY ammen 81, § 9 Ra yira & yariore gard d.3r.e
! 3 ufeai. ofe g, /I TaT SUTe, T AT €8 @1 A o U U A a1 99d oA
B a1 08 B & U § $.200/- 3R afe U @@ | YT g d B9 & FY H $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

7 ¥. 2 & e Yferd et & oraran o ATe & Wi 397G $18 afad 39 o @ aiaq
"YW Pl B dl 3 Worges ofufrom 1962 #Y uRT 120 U (1) ¥ e Wi Whu-a
mnmg,m?umwm@mmmammﬁwmﬁm@aﬁwmm
GET]

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

HATY, HAT IAIG Yob d 941 HX U | Customs, Excise & Service Tax Appellate
3o, ufdedht asftg dis Tribunal, West Zonal Bench

ust Afvre, sgHTelt Y, Fide ARYTR g, | 274 Floor, Bahumali Bhavan,

HRA], SeHQEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HHareress U, 1962 ®T URT 129 T (6)  tH, SIS ATUTTIT, 1962 ] UIKT 129
T (1) & e ordfie & w1y Prafaf@a oo gau e =ifee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@)

IitT § GralAd ATHA 3§ w61 [ H] SHIRIeD USRI GIRT HT 74T b SR TSl YT Tl
g1 §S B IHH Ui A1 T 97 I9F HY ) a) TP IR YT,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

e ¥ FrafRId ATHA | ogl sl QIHTed ATUBRI gRT JIT T4 Y[ AR AT quT aomay
g1 8 B A Uig 9@ U F 4fE € AT 30l ymw o | ofUs T € a1 ui" g
¥0Y

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
ceeding fifty lakh rupees, five thousand rupees ;

Q@ wwfAT Are 7 el et Framsres sfisrt gry @i wan gew SR TS ayT T
T €8 B 3T TN a@ ¥ U § 4fUe g ), 39 g9 Uu.

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

T 1SN & [q0G AUV 5 FHA, AR T Yewb & 10% el B W, wg] Ued 1 U T4 4 [aaa A &, a1 48 & 10%

() ; :
31 B W, Wel Fad &8 a7 g, srfer wan s |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

6. | Jad SfUfTTH ®1 YR 129 (T) F 3=7ld odie WIS & GHE AR UA® H1ded UA- (@)

AP AW & g a1 Tafad) & guRA & g ar fedt sy & v fpw e srdfte « - sryar
(@) i T7 31deT A ST UAEdT & I SRR Mg & §1Y TUY gi W &1 Yoo ot Forw
g4 9feu.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Heavy Metal & Tubes
(India) Pvt. Ltd., 101, Bileshwarpura, Tal. Kalol, District-Gandhinagar
(hereinafter referred to as the ‘Appellant’) in terms of Section 128 of the Customs
Act, 1962, challenging the Order-in-Original No. MCH/ADC/MK/158/2022-23
dtd.10.02.2023 (hereinafter referred to as ‘the impugned order’) passed by the
Additional Commissioner of Customs, Mundra (hereinafter referred to as the

‘adjudicating authority’).

2 Facts of the case, in brief, are that the Appellant had imported
consignments of Stainless-Steel Seamless Pipes (Hot Finish) from China vide Bill

of Entry No. 3807481 dated 19-12-2022 under DEEC Licence No. 0811002228

dated 04-08-2021. Intelligence was developed by the Special Intelligence and
Investigation Branch(SIIB), Mundra Customs regarding evasion of Anti-Dumping

Duty on imports of Stainless-Steel Seamless Tubes and Pipes with specifications

of diameters up to and including 6 NPS, or comparable thereof after the issuance

of Notification no. 31/2022-Customs (ADD) dated 20-12-2022 issued by Under

Secretary from F. No. CBIC-190354/243/2022-TO(TRU-I)-CBEC the Appellant- e 77,.
The said Notification imposed Anti-Dumping Duty on import of "Stainless- S’t&}"' h “
Seamless Tubes and Pipes" with specifications of diameters up to and 111&':1‘;1.;11{1?1 = ,% PR
6 NPS, or comparable thereof in other unit of measurement, whether' :
manufactured using hot extrusion process or hot piercing process and whether G * v
sold as hot finished or cold finished pipes and tubes, including subject goods o
imported in the form of defectives, non-prime or secondary grades (hereinafter

referred to as the subject goods) falling under chapter heading 7304 of the First

Schedule to the Customs Tariff Act, 1975 (51 of 1975), originating in, or exported

from China PR, and imported into India. It may be noteworthy to highlight that
Millimetres is the unit of measurement being followed in import consignments.

Thus, in order to refer the measurement in Millimetres, 6 NPS as specified in the
Notification dated 20-12-2022 is equal to 168.3 mm as per available online

literatures.

S | Subsequent to the publishing of the Notification No. 31/2022-
Customs (ADD) dated 20-12-2022 issued by Under Secretary from F.No. CBIC-
190354 /243/2022-TO(TRU-I)-CBEC, the Appellant had not applied for any
further amendment or request for payment of applicable ADD as provided under
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the provisions of Section 149 of the Customs Act, 1962 till 26-12-2022, in order
to effect the changes warranted under the aforesaid notification. Thus, after
having staying action for a considerable time of 4 days and no action being
noticed in terms of Section 149 of the Customs Act, 1962, the container no,
CCLU7389431 was placed on hold by the SIIB vide letter F. No. S/15-85/SIB-
EHolding/CHM/21-22 dated 26-12-2022 at M/s. Saurashtra CFS, Mundra,
since, the consignment was ordered Out Of Charge and was leaving Mundra
port. Thereafter, the aforesaid cargo stuffed in Container Nos. CCLU7389431
lying in Saurashtra CFS, Mundra were examined by the SIIB Officers of Customs
under Panchnama dated 27-12-2022. The officer of Customs examined the goods
Stainless-Steel Seamless Pipes (Hot Finish) contained in the container. After
having opened the Container, the Customs Officers found all the goods packed
in bundles covered with HDPE coverings having the markings "42 x 2.77", "42 x
35", "48.3 x 3.68". Measuring the diameter of the pipes revealed the size to be
much below 6 NPS.

2.2 Further, letter dated 09-01-2023 was issued by the SIIB to the
Appellant to pay up amount of Anti-Dumping Duty accrued in the import under
Bill of Entry No. 3807481 dt. 19-12-2022. In response, the Appellant has vide
its letter dated 23-01-2023, requested early release of the goods stated that they

ot required any Personal Hearing or Show Cause Notice in the matter.

%

Thereafter the Appellant, vide letter dated 01.02.2023, requested to
ess the Bill of Entry by debiting ADD from Bond amount. Appellant stated
Hat they were ready to pay minimum penalty and they don’t require any PH and
SCN in this matter.

2.4 The adjudicating authority vide the impugned order as ordered as

under:

(i) She confirmed and ordered to re-assess Bill of Entry 3807481 dt. 19-12-
2022 under Section 17(4) of the Customs Act, 1962 with imposing Anti-
Dumping Duty leviable in terms of Notification No. 31-2022(ADD) dated 20-
12-2022.

(ii) She confirmed and ordered for confiscation of the goods pertaining to the
Bill of Entry 3807481 dt. 19-12-2022 as Goods declared were in

contravention of Section 46 of the Act and were therefore liable for
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confiscation under Section 111(m) of the Customs Act, 1962. However, she
gave an option to redeem the goods in lieu of confiscation under provision
of section 125 of customs Act, 1962 on payment of Redemption Fine of Rs.
3,00,000/- (Rs Three Lac Only).

(ii) She imposed a penalty of Rs. 4,00,000/- (Rs Four Lac Only) on the
Appellant M/s. Heavy Metal & Tubes (India) Pvt. Ltd under section 112(a)(ii)
of Customs Act, 1962.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeals wherein they have submitted grounds which are as under:-

3.1 The Appellant has submitted that the adjudicating authority has not
considered any of the averments made by the Appellant during deciding the
matter and has grossly erred in not appreciating the facts of the case that the
Appellant had made declarations in the Bills of Entry filed by them on the basis
of the purchase order raised by them and supporting documents in respect of
the import and that the alleged mis-declaration was not established at all, as all
the documents submitted by the Appellant were genuine, thus, the impugned . _ .

-~ "\,,g ‘T
OIO considering the facts that the Appellant did not come forward/afor -\‘k
19.
;
;@ )
P IE

=4

amendment of Bill of Entry is misdeclaration on the part of the Appellquﬂ; is ‘:‘;g
illogical, untenable and ex-facie bad in law and as such the impugned de

to be set aside in interest of justice. \

- X

Ll
-

Fn |

e

|

3.2 The Appellant has submitted that they had forcefully argued that
the goods were imported by them under Advance Authorisation and as such
there was no restriction related to size of the goods in the Advance Licence. They
had availed the benefit of duty free of import of goods under Advance
Authorisation No. 0811002228 dated 04.08.2021. Thus, there was no additional
duty arising on account of the alleged mis-declaration on the part of the

Appellant.

3.3 The adjudicating authority has discussed the applicability of anti-
dumping duty on the goods imported by the Appellant in para 4.3 to para 4.5 of
the impugned order. However, at conclusion, the adjudicating authority has

failed to work out the revised anti dumping duty leviable and demanding the
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same from the Appellant on the imported goods. The Appellant has submitted
that inspite of the above facts, the learned adjudicating authority has not
considered the alleged lapse on the part of the Appellant as a serious offence, as
the same differential levy, does not have any revenue implication, as the goods
imported under advance authorisation are exempted from anti dumping duty
also. Thus, the only procedure that is required to be undertaken in respect of
such differential anti dumping duty is by debiting the bond submitted by the
Appellant at the time of registration of Advance Authorisation at the port of

import.

3.4 However, the adjudicating authority has proceeded at para 4.6 by
giving an unreésonable finding, that the Appellant has failed to correctly assess
the Anti Dumping duty even though the size of the goods being as "42 x 2.77",
"42 x 35", "48.3 x 3.68" and that the Appellant had failed to exercise the option
available under the provisions of Section 149 of the Customs Act, 1962 for
amendment to declare the Anti Dumping duty and that the Appellant was
required to pay the differential duty of amount of Rs. 94,25,380 after imposing
Anti Dumping duty covered under Bill of Entry No. 3807481 dated 19.12.2022
and accordingly the Appellant had failed to make proper entries for presenting
pNmport of goods electronically, before the proper officer enabling home

>
\simption, thereby making an attempt to evade the payment of Anti-dumping

aviable in terms of Notification No. 31/2022 - Customs (ADD) dated
.2022, thus, making the gods liable for confiscation under the provisions
of section 111(m) of the Customs Act, 1962. '

3.5 Further, the adjudicating authority has at para 4.7 of the impugned
OIO observed that the Appellant had imported goods liable for ADD, however,
the Appellant had not declared the same and did not come forward for
amendment of Bill of Entry, therefore the Appellant render myself liable to
penalty under Section 112(a)(ii) of the Custom Act, 1962 for attempting evade
duty of Rs. 94.25 lakhs. The Appellant has submitted that the Hon’ble
Commissioner (Appeals) would appreciate that the impugned order suffers from
legal infirmity in as much as the same has passed in a very casual manner
without understanding the applicability of Section 111(m) and 112(a)(ii) of the
Customs Act, 1962 in the instant case and as such has resulted in important
grave miscarriage of justice and is therefore required to be set aside. The
Appellant has submitted that the learned adjudicating authority has failed to .

give its specific findings and as such the learned adjudicating authority in order
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to confirm the allegation has failed to consider and ignored the following basic

issues involved in the entire issue viz.

1. The goods were imported under advance authorization and as such
there could be no allegation whatsoever, that the alleged
misdeclaration was attempted to avoid leviability of anti-dumping
duty which would have been applicable on the goods, had the goods

not been imported under advance authorisation.

ii. That there was no loss to the exchequer due to the above
observations or the alleged misdeclarations made by the learned

adjudicating authority;

iii. That the impugned goods had already been assessed before the
issuance of notification levying anti dumping duty and as the goods
imported by the Appellant did not have any revenue implication the
assessing officer could have on his own reassessed the Bill of entry

as the same did not have any revenue implication.

7 :\:;: —:I ‘:\“
/A.\ N )\b\ ‘
iv.  That the alleged allegation of re-calling the Bill of Entry 173;51/6% NN
resulted into any benefit to the Appellant or had resulted in wiélgt@f t:‘;" :1 i
of any of the provisions of the FTP or loss to the excheqﬁb\rgof ;,_’fé;x'

-

.

Government of India. e A

3.6 The Appellant has submitted that the adjudicating authority has at
para 4.6 of the impugned order observed that the Appellant had attempted to
avoid leviability of Anti-dumping duty as per notification No. 31/2022 (ADD)
dated 20.12.2022, however, she has miserably failed to place on records that
how the Appellant had attempted to avoid leviability of Anti-dumping duty as per
notification No. 31 /2022 (ADD) dated 20.12.2022, when the goods were imported
under Advance Authorisation and there was no duty payable by the Appellant
on import of the impugned goods. Further, The Appellant has submitted that the
learned adjudicating authority has in her findings, held that the Appellant had
failed to make proper entries for presenting the import of goods electronically,
before the proper officer enabling home consumption, thereby, making an
attempt to evade payment of Anti-Dumping duty leviable in terms of Notification
No. 31/2022 (ADD) dated 20.12.2022, thus, making the goods liable for

confiscation under Section 111(m) of the Customs Act, 1962. Moreover, as the
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Appellant had imported goods liable for ADD, however, the Appellant had not
declared the same and did not come forward for amendment of Bill of Entry till
the goods were held by SIIB for detailed investigation and according the
Appellant had made themselves liable for penalty under section 112(a)(i1) of the

Customs Act.

3.7 The Appellant has submitted that as per Section 111(m) of the
Customs Act, 1962, where the goods brought from a place outside India shall be
liable to confiscation if such goods do not correspond in respect of value or in
any other particular with the entry made under this Act or in the case of baggage
with the declaration made under section 77 [in respect thereof, or in the case of
goods under transhipment, with the declaration for transhipment referred to in
the proviso to subsection (1) of section 54]. The Appellant has submitted that the
investigation or the learned adjudicating authority have failed to place on record
the particulars which do not correspond to the entry made by the Appellant
under the Act ibid, except the fact that the Appellant had not declared the anti
dumping duty in the Bill of Entry on the date of presentation of Bill of Entry i.e.
12.2022, which could have never been done by the Appellant as the
ation No. 31/2022 (ADD) dated 20.12.2022 had been issued only after the
t had filed the Bill of Entry, that to, which was imported under Advance
;I e and had no revenue implication whatsoever. Thus, the investigation
cy or the learned adjudicating authority have failed to find any particulars
declared by the Appellant which do not correspond to the particulars of the goods
which were imported by the Appellant and in absence of any such allegations,
the provisions of Section 111(m) of the Customs Act, 1962, cannot be made
applicable in the instant case, especially when there is no mis-match in the
description of the goods, quantity of the impugned goods, details of suppliers,
value of the goods, country of origin etc. and the goods are imported under
Advance Authorisation without any violation of the Foreign Trade Policy and in
absence of any such observations / allegations, the provisions of Section 111(m)

of the Customs Act, 1962 cannot be invoked in the instant case.

3.8 The Appellant has submitted that as per the proviso to clause (ii),
where such duty as determined under sub-section (8) of section 28 and the
interest payable thereon under section 28AA is paid within thirty days from the
date of communication of the order of the proper officer determining such duty,
the amount of penalty liable to be paid by such person under this section shall
be twenty-five per cent of the penalty so determined. The Appellant has
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submitted that the learned adjudicating authority has grossly erred in imposing
penalty under the provisions of Section 112(a)(ii) of the Customs Act, 1962, as
the penalty under section 112(a)(ii) can be imposed only when the dutiable goods
are liable to confiscation, whereas in the instant case, the goods imported by the
Appellant were not dutiable goods and were imported duty free by availing the

benefit of advance authorisation.

3.9 The Appellant has submitted that otherwise also, as per the proviso
to Section 112(a)(ii), where such duty as determined under sub-section (8) of
section 28 and the interest payable thereon under section 28AA is of the duty is
paid within a period of 30 days from the date of communication of the order
determining such duty, the amount of penalty liable to be paid by such person
shall be twenty-five per cent of the penalty so determined or Rs. 5,000 /-
whichever is higher. The Appellant has submitted that the learned adjudicating
authority has failed to point out or confirmed any amount of duty, that is
required to be paid by the Appellant in the instant case, thus, the imposition of
penalty in the instant case does not arise and is beyond the provisions of law

Ton 1..\.\

Thus, the Appellant says and submits that the learned adjudicating authpnty‘

of Section 112(a)(ii) of the Customs Act, 1962. The Appellant has subrmtted ﬁh
otherwise also in the entire case or the entire OIO, the learned ad_]udmahng

has grossly erred in imposing the penalty on the Appellants under the provlslo \
i .%" ;
JE/

b 1(-

authority has failed to point out that there is any misdeclaration related “to _". ;-—
description of goods, in as much as the Appellant had declared the description
of imported goods as Stainless Steel Seamless Pipe (Hot finished) under Bill of
Entry No. 3807481 dated 19.12.2022. Similarly, the learned adjudicating
authority has also failed to point out any alleged misdeclaration so far as
quantity, container number, name and address of the supplier, Country of
Origin, Commercial Invoice Number and Bill of Lading Number (Emphasis para
1 of the SCN) of the imported goods is concerned. Similarly, the investigating
agency has also not disputed any of the above details declared by the Appellant
and the entire case has been made on the basis of their assumptions and
presumptions that the Appellant had failed to exercise the option available under
the provisions of Section 149 of the Customs Act, 1962 for amendment to declare
the Anti Dumping duty and that the Appellant was required to pay the
differential duty of amount of Rs. 94,25,380/- after imposing of Anti-dumping
duty covered under the Bill of Entry No. 3807481 dated 19.12.2022.

3.10 The Appellant has submitted that the investigating agency or the

A
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learned adjudicating authority has not disputed any of the facts / details
declared by the Appellant, then, in such case it is difficult to understand as to
how the adjudicating authority has observed that the Appellant was required to
pay the differential duty of amount of Rs. 94,25,380/- after imposing of Anti
dumping duty covered under BE No. 3807481 dated 19.12.2022, when the goods
were imported after availing the benefit of advance authorisation and as such no
anti dumping duty was required to be paid by the Appellants, thus, making the
entire findings of the adjudicating authority raised on baseless and illogical
grounds. The Appellant therefore says and submits that the above findings of
the learned adjudicating authority are baseless, illogical findings made purely
on assumptions and presumptions, hence, the findings of the learned
adjudicating authority that as the Appellant had not come forward for
amendment of Bill of Entry till the goods were taken up by the investigation for
further investigation is baseless and accordingly, the findings that the above
lapse on the part of the Appellant had made goods liable for confiscation under
Section 111(m) of the Customs Act, 1962 and thus, making the Appellant liable
_ enalty under section 112(a)(ii) of the Customs Act, 1962 are illogical,
(®ohal, without understanding the legal provisions and as such the same are

dd to be set aside on the basis of above submissions itself.

The adjudicating authority has at para 4.7 of the impugned OIO,
further observed that the Appellant had not declared the ADD in the Bill of Entry
and did not come forward for amendment of Bill of Entry till the same had come
to the notice of SIIB for detailed investigation and as such the Appellant had
rendered themselves liable for penalty under Section 112(a)(ii) of the Customs
Act, 1962 for attempting to evade duty of Rs. 94.25 lakhs. The Appellant has
submitted that if it was the case of the Department that any Anti Dumping duty
had been escaped assessment by the Appellant, then in such case the
department was free to demand the ADD as per provisions of Customs Act, 1962,
however, only because the Appellant had not come forward for amendment of
Bill of Entry, the learned adjudicating authority has confiscated the goods,
released the same on redemption fine and imposed exorbitant penalty without
any reason is illogical and against the guiding principles laid down by the
Customs Act, 1962. The Appellant has submitted that in view of the above
submissions, the Appellant had time and against humbly stated that the
impugned goods were imported under Advance Licence, then in such a case, it
could not be understood as to how the Appellant had attempted to evade duty of
Rs. 94.25 lakhs, especially when the learned adjudicating authority has not even
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confirmed any duty of Rs. 94.25 lakhs in the impugned order. In support of the
claim, the Appellant wishes to reply on the judgment of Hon’ble CESTAT,
Chennai Bench in the case of LSML Pvt. Ltd. Versus Principal Commissioner of
Customs, Chennai as reported at 2023 (383) E.L.T. 75 (Tri.-Mad), wherein it had
been held that Anti-Dumping Duty if escaped assessment, Department free to
demand same as per provisions of Customs Act, 1962, however, goods cannot
be confiscated and penalty cannot be imposed by invoking Sections 111(m) and

112(a) of Customs Act, 1962.

3.12 The Appellant has submitted that otherwise also amendment could
have been allowed to be done of Bill of Entry even in case of post clearance of
goods for domestic consumption. The Appellant has submitted that the legal
provisions are meant to help the promotion of business and not otherwise. The
provisions are not legislated to deny the legitimate benefit, rather they should be
interpreted in a way to help the business in getting their dues, which has not
happened in the instant case. The Appellant has submitted that in Customs Act,
the legislature visualised a situation that in some cases, bonafide mistakes may
occur at the time of filing of prescribed documents such as bill of entry. The
Appellant has submitted that it was conscious that on the happening of bonafide
mistakes the Appellant may not suffer and must get its legitimate right. The
consequences of bonafide mistake runs into loss of delayed clearance of goocis
and accordingly the documents have to be amended so that legitimate right may
not be denied to bonafide Appellant. Considering the above situations, Section
149 of the Customs Act, 1962 stipulates that the amendment can be done even
after domestic clearance, on the basis of documentary evidences. The spirit and-.._
intent of section 149 of the Act ibid is to facilitate the correction of error /whe};‘ -‘Hr .
Appellant/exporter is in a position to establish that such error was mad@x_ﬂe%) ﬂ t \
¢

and bonafide. ". o / e
\ & s

\\.I\ Lty l"' .
3.13 The provision of section 149 of the Customs Act, 1962, therefore,

made it clear that in all cases where the mistakes are bonafide, amendment in
the documents has to be allowed and the same cannot be refused even on the
ground of technical insufficiency. The Appellant has submitted that the Hon’ble
Madras High Court has occasioned to deal with the issue in question in Pasha
International V. Commissioner of Customs, Tuticorin 2019 (365) E.L.T. 669
(Mad.) wherein the Hon’ble Court upheld that, “a bonafide request of an assessee
could not be rejected merely on the basis that the system did not support such

request.” Similar issue again came up before the Madras High Court in

i
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Hindustan Unilever Limited v. UOI 2021 (377) E.L.T. 4 (Mad.) where in the
Hon’ble Court relying upon the judgment passed by it in Pasha international,
once again reiterated that it is incumbent on the authorities to ensure that
technology is kept up to date to ensure that technology is kept up to date in
order to facilitate seamless exchange of data and further held that:

“13. To say that the goods have already been cleared for home
consumption and thus no amendment may be made, would fall in the
face of the proviso to Section 149 which imposes a condition to be
satisfied by an Appellant if he requests amendment after the goods
have been cleared. The imposition of the condition itself means that a
request for amendment may certainly be considered, subject to
satisfaction of the condition imposed. I have gone into on to say that
the phrase ‘on record’ would mean any documents that were
available with the petitioner that were contemporaneous with imports
must also be taken into consideration, to decide the question of
existence of error. The Assessing Authority cannot restrict her
examination only to documents that are available on her record. This

issue thus stands answered in favour of the petitioner.”

The Appellant says and submits that the judgment passed by
Madras High Court gave relief to the assessees who were being denied
amendment of genuine error and who had been harassed due to the technical
glitches in the system. The Appellant has submitted that an assessee i.e. an
exporter / Appellant of goods cannot be denied a substantive benefit due to some
technical or human error or lapse. Furthermore, it is to be understood that the
legislative intent is more than the purpose of the legislature and the implication
of words while framing it. The purpose behind framing any statute is mainly for
the public benefit. The main object of interpreting the statute is to ascertain the
intention in which a legislation is made. The Appellant has submitted that the
Customs Act, 1962 by way of Section 149 clearly seeks to protect the genuine
assessee who by some human error had been facing issues. The Appellant has
submitted that the Departmental officers instead of complying with what is
mandated to it by the statute, have been acting in a very lackadaisical manner
and causing hardship to the genuine assessee as has happened in the instant
case. The Appellant has submitted that the literal rule of interpretation clearly
offers an understanding for cases falling under Section 149 and the
Departmental officers in the instant case should have also acted accordingly,
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which was not done by them, resulting in unnecessary delay in obtaining the
cargo by the Appellant, which was meant for export obligation by the Appellants.
The Appellant has therefore submitted that in the instant case, as there was no
specific lapse on the part of the Appellant, the Departmental officers should have
helped the Appellant and assisted the Appellant to get their cargo released
immediately be getting their Bill of Entry amended, however, they failed to do so,
causing substantial difficulties to the Appellant company in getting the cargo
released, which resulted in further delay in fulfilment of export obligation besides
making the Appellant unnecessarily pass through litigation proceedings and
financial and mental stress due to unnecessary confiscation of goods and release
of goods on payment of redemption fine duly saddled with unnecessary and

unreasonable penalty.

3.15 The Appellant has submitted that the Commissioner of Customs,
Nhava Sheva has issued standing order No. 06/2022 dated 04.07.2022 from F.
No. S/12-Misc-63/2018-19/CRC-I/NS-III/JNCH wherein it has been instructed
that in cases where there is no revenue implication, concerned group officers can
reassess re-assess such Bills of Entry. The Appellant has submitted that in the
hereby by instant case also the investigation as well as the learned by :

adjudicated authority were well aware that there is no revenue implication u}-ﬁ}g\

instance case and this matter further could have proceeded re- assessed/ﬁj’r tﬁc ~ “\

Bills of Entries by on their own behalf and thereby could avoid have ﬂ&%} \‘»;,
] hx

unnecessary litigation process undertaken by them, thus, causing the therefore f/

causing to pass through by unnecessary litigation and pay redemption fine an'E pp ¥ A

pe—

penalty fees, which was not at all required to be demanded and made to be paid

by the claimant, so as to enable them as to get their goods released.

3.16 In view of the above submissions, the Appellant says and submits
therefore that as the goods were not by mistake liable for confiscation under
Section 112(m) of the Customs Act, the option given to redeem in lieu of
confiscation under section 112(m) of the Customs Act, on payment of Rs. of fine
of Rs. 3,00,000/- is hereby is also bad in law for justice and as such the same
is therefore required by law to be set aside in interest of justice. Considering all
the above submissions, the Appellant has submitted and prayed that the entire
OIO confiscating the impugned goods under claims. under Section 111(m) of the
Customs Act, 1962 by and allowing redemption of footing the said goods by on
redemption fine of Rs. 22, Rs.3,00,000/- and by imposition of on penalty of
Rs.4,00,000/- under section Section 112(a)(ii) of the Customs Act, 1962 is
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hereby ex facie invalid bad in law by and therefore, the Appellant thereby claims
to set aside the impugned the OIO claiming the impugned by mistake goods
under misclassified under Section 112(m) of the Customs Act, 1962 as amended
and redeeming of goods the same on payment for Rs. of fine Rs. Rs. 3,000/-
under section 7 of Customs Act, Act 1962 as amended alongwith with imposition
of penalty of Rs. Rs. Rs. 4,00,000/- Rs under Section 1 12(a)(ii) of the Customs

Act, as 1962, as the same being ex facie invalid or bad in law.
PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 20.05.2025
following the principles of natural justice wherein Shri Anil Gidwani, Advocate
appeared for the hearing on behalf of the Appellant. He re-iterated the
submission made at the time of filing the appeal.

USSION AND FINDINGS:

Yhave carefully gone through the case records, impugned order passed by

istant Commissioner (Refund), Customs House, Mundra. and the defense

forth by the Appellant in their appeal. The Appellant has filed the present
appeal on 17.04.2023. In the Form C.A.-1, the Appellant has mentioned the
date of communication of the Order-In-Original dated 10.02.2023 as
13.02.2023. Hence the appeal was required to be filed on or before 14.04.2023
i.e within 60 days, as stipulated under Section 128(1) of the Customs Act, 1962.
However, I find that there was public holiday on 14.04.2025 and 15.04.2023 and
15.04.2023 being Saturday and Sunday. In view of Section 10 of General Clause
Act, 1897, the present appeal has been filed on the next working day i.e
17.04.2023 which I consider to be filed within 60 days, as stipulated under
Section 128(1) of the Customs Act, 1962. The appellant has submitted a copy of
the E payment challan No. 2042899436 dtd
15.02.2023 towards payment of Redemption fine and penalty totaling Rs.
7,00,000/-. As the appeal has been filed within the stipulated time-limit under
Section 128(1) of the Customs Act, 1962 and with the mandatory pre-deposit as
per Section 129E of the said Act, it has been admitted and being taken up for

Y

disposal.
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5.1 On going through the material on record, I find that following issues

are to be decided in the present appeal:

(i) Whether the imported goods were correctly re-assessed for Anti-
Dumping Duty (ADD) and if such re-assessment has a revenue

implication despite import under Advance Authorisation.

(i) Whether the goods are liable for confiscation under Section 111(m)
of the Customs Act, 1962, and consequently, whether redemption

fine and penalty are imposable.

(iii) Whether the penalty imposed under Section 112(a)(ii) of the
Customs Act, 1962, on the Appellant is justified.

5.2 The core of the Appellant's argument rests on the premise that since
the goods were imported under Advance Authorisation, there was no revenue

implication of the ADD, and hence no mis-declaration or intent to evade duty.

While it is true that goods imported under Advance Authorisation are general'lg' —

exempted from Basic Customs Duty (BCD), Additional Duty of Customgf\%,ﬂd

Anti-Dumping Duty (as per Notification No. 18/2015-Cus. dated 01.04, 261:5 o “v‘ }
f

read with Notification No. 19/2015 -Cus. dated 01.04.2015), this exem;itmn is

subject to the conditions specified in the notification. The fact that the goodb, as.. o

per their actual diameter, fell within the ambit of Notification No. 31/2022 (ADD)

dated 20.12.2022, implies that they were liable to ADD. The declaration on the

Bill of Entry regarding size, if it did not accurately reflect the dimensions that
would attract ADD, constitutes a mis-declaration in a material particular. Even
if the duty is ultimately exempted under Advance Authorisation, the initial
liability and the accuracy of declaration are crucial for proper assessment and
departmental records. The Advance Authorisation exemption essentially means
that the duty demand is 'debited' against the bond/undertaking, but the liability
to such duty, and the correct classification/description for determining that

liability, remains.

5.3 The argument that there was "no revenue implication" because of
Advance Authorisation is misleading. The ADD was applicable to the goods. The
fact that it was covered by an exemption under Advance Authorisation doesn't
negate the initial mis-declaration of the physical characteristics of the goods

which led to an incorrect assessment of liability for ADD. The department's

Mo
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intelligence wing and subsequent physical examination revealed that the
declared sizes did not accurately reflect the dimensions that would attract ADD,
had the goods not been under Advance Authorisation. This difference in declared

vs. actual (or duty-attracting) particulars is what Section 111(m) addresses.

5.4 Section 111(m) of the Customs Act, 1962, renders goods liable for
confiscation if they "do not correspond in respect of value or in any other particular
with the entry made under this Act."In the present case, the physical dimensions
of the imported pipes (diameter being below 6 NPS), which were not accurately
declared on the Bill of Entry to the extent that it would have immediately
triggered the ADD notification, constitutes a "particular” that did not correspond
with the entry. This discrepancy, whether intentional or not, leads to a
contravention of Section 46 and makes the goods liable to confiscation under
Section 111(m). The Appellant's reliance on LSML Pvt. Ltd. Versus Principal
Commissioner of Customs, Chennai, 2023 (383) E.L.T. 75 (Tri.-Mad), is
considered. In that case, the Hon'ble Tribunal held that goods cannot be
confiscated and penalty cannot be imposed under Sections 111(m) and 112(a) if

ADD escaped assessment. However, the facts of the present case are

", distinguishable from the LSML case. In LSML, the issue appears to be merely

e of escapement of assessment where the department subsequently found an
jability. In the present case, there was a positive act of declaration of
size on the Bill of Entry. Upon physical examination, it was discovered
declared size did not accurately reflect the actual dimension that would
mediately triggered the ADD notification had the goods not been under
dvance Authorisation. This is not a case of mere escapement but a mis-
declaration of a physical characteristic (diameter) that had direct duty
implications. The responsibility for accurate declaration of all particulars
relevant for classification and duty liability rests squarely with the importer.
Even if the duty is ultimately exempted under an authorization, the accuracy of
the foundational declaration on the Bill of Entry remains paramount for proper
customs control and record-keeping. Therefore, the goods become liable for
confiscation under Section 111(m) due to this material mis-declaration. Once
goods are liable for confiscation, an option to redeem them on payment of

redemption fine under Section 125 is appropriate.

5.8 The adjudicating authority found that the goods were declared "in
contravention to Section 46 of the Customs Act, 1962," which pertains to filing
a Bill of Entry that must be "true and complete in all respects." If the dimensions
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were mis-declared (even inadvertently), it impacts the correctness of the Bill of
Entry. Therefore, the goods become liable for confiscation. Once goods are liable
for confiscation, an option to redeem them on payment of redemption fine under

Section 125 is appropriate.

5.6 Section 112(a)(ii) provides for a penalty on any person who does or
omits to do any act which would render any goods liable to confiscation under
Section 111. As established above, the goods were liable to confiscation under
Section 111(m) due to the mis-declaration of particulars on the Bill of Entry,
which affected the assessment of ADD liability. The Appellant's argument that
‘no amount of duty is required to be paid" in the instant case to justify penalty
is flawed. The imposition of penalty under Section 112 is for the act or omission
that renders goods liable to confiscation, regardless of whether duty was
ultimately recovered or exempted. The failure to declare the correct particulars

which would attract ADD, even if eventually exempted under Advance

Authorisation, constitutes an omission that renders the goods liable. /;'/—‘ RN
/ x / ”ﬂr
{;‘Li s 1)
5.7 The Appellant's contention about Section 149 and Standing ‘O.rﬂeﬁ o )}
No. 06/2022 of JNCH is an argument for facilitation of amendment. Whlle ’the .

spirit of Section 149 is indeed to allow amendment for bona fide errors, and e, 39
Standing Order encourages re-assessment without revenue implication, these
are procedural aspects. They do not automatically absolve an importer from the
consequences of filing an incorrect Bill of Entry that, if discovered by the
department, still attracts the provisions of confiscation and penalty under
Sections 111 and 112 respectively. The department, upon detecting a
discrepancy, is within its rights to initiate proceedings under the Act. The
Appellant's belated request for amendment (which was not made until after the
goods were put on hold) does not erase the initial act of mis-declaration. The
penalty of Rs. 4,00,000/- is imposed under Section 112(a)(ii), which allows a
penalty "not exceeding the value of the goods or five thousand rupees, whichever
is the greater." Considering the value of the goods and the nature of the mis-
declaration having duty implications (even if covered by exemptionj, the

quantum of penalty does not appear disproportionate.

6. Based on the detailed discussion and findings, I find that the
adjudicating authority's decision to re-assess the Bill of Entry, confiscate the
goods under Section 111(m) due to mis-declaration of particulars relevant for

ADD liability, and impose redemption fine and penalty is legally sound. The fact

N
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that the goods were under Advance Authorisation does not negate the initial mis-
declaration of dimensions that would have otherwise attracted ADD. The
Appellant failed to ensure the accuracy of their declaration on the Bill of Entry,
an omission which renders the goods liable for confiscation. The arguments
regarding Section 149 and JNCH Standing Order do not negate the contravention
that occurred on the part of the Appellant.

7. I consider the submission of the Appellant that they have paid the entire
duty , Redemption fine as well as penalty imposed under Section 112(a)(ii) of the
said Act with in 30 days of communication of impugned order dtd. 10.02.2023.
It is observed that the goods were given Out of Charge on 16.02.2023 after the
appellant paid the entire amount of duty by way of Bond debit and also paid
Redemption fine of Rs. 3,00,000/- and penalty of 4,00,000/- as per E-payment
challan No. 2042899436 dtd 15.02.2023. In terms of proviso to Section 112(a)(ii)
of the Customs, Act, 1962, I find that the appellant has made payment of duty,
redemption fine as well as penalty within 30 days of communication of impugned
order dtd. 10.02.2023 and hence eligible for payment of reduced penalty of 25 %
of the penalty determined in the impugned order i.e Rs. 1,00,000/-. Accordingly,
penalty imposed under Section 112(a) (ii) of the Customs Act, 1962 is reduced
from Rs. 4,00,000/- to Rs. 1,00,000/-.

8. Accordingly, the impugned order dated 10.02.2023 of the adjudicating
authority stands modified to the above mentioned extent only. The appeal filed
by the appellant is partly allowed as above with consequential relief, if any , as

L

Commissioner (Appeals),
Customs, Ahmedabad

per law.

F. No. S/49-15/CUS/MUN/2023-2L,__ Date: 03.07.2025

838
By Registered post A.D/E-Mail 183

To,

M/s. Heavy Metal & Tubes (India) Pvt. Ltd.
101, Bileshwarpura,

Tal. Kalol, Dist. Gandhinagar

wreanfaayA i F T ED
Page 19 of 20
ehtarm | SUPE' INTENDENT :
qF) ,
P AHMEDABAD



OIA No. MUN-CUSTM-000-APP-117-25-26

Copy to:
; The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.

4, Guard File.

Page 20 of 20



