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ORDER-IN-APPEAL

The present appeal has been filed by M/s' Heavy Metal & T\rbes

(India) Pvt. Ltd., 101, Bileshwarpura, Tal' Kalol, District-Gandhinagar

(hereinafter referred to as the Appellant) in terms of Section 128 of the customs

Act, 1962, challenging the Order-in-Original No' MCH/ADCIMKI L5812022-23

dtd.lO.O2.2O23 (hereinafter referred to as 'the impugned order) passed by the

Additional commissioner of customs, Mundra (hereinafter referred to as the

'adjudicating authoritYJ.

2.Factsofthecase,inbrief,arethattheAppellanthadimported
consignments of stainless-steel Seamless Pipes (Hot Finish) from china vide Bill

of Entry No. 38O7481 d,ated. 19-12-2022 under DEEC Licence No. 0811002228

dated 04-08-2021. Intelligence was developed by the Special Intelligence and

Investigation Branch(sllB), Mundra customs regarding evasion of Anti-Dumping

Duty on imports of stainless-steel Seamless T\rbes and Pipes with specifications

of diameters up to and including 6 NPS, or comparable thereof after the issuance

of Notilication r.io. 3112o22-customs (ADD) dated 20-12-2022 issued by under

Secretary from F. No. CBIC-190354124312O22-TO(TRU-U-CBEC the AppellagL-ffi1;.

The said Notifrcation imposed Anti-DumpinC Duty on import of "stainless-gGl-- 
"*'': ' .

i-i,! g-

seamless T\rbes and Pipes" with specilications of diameters up to and i"aid-fi*. i+l', F

6 NpS, or comparable thereof in other unit of measurement, whbther '- , .] ,

manufactured using hot extrusion process or hot piercing process and whether :!j--,

soid as hot finished or cold finished pipes and tubes, including subject goods

imported in the form of defectives, non-prime or secondar5r grades (hereinafter

referred to as the subject goods) falling under chapter heading 7304 of the First

Schedule to the customs Tariff Act, 1975 (51 of 1975), originating in, or exported

from china PR, and imported into India. It may be noteworthy to highlight that

Millimetres is the unit of measurement being followed in import consignments.

Thus, in order to refer the measurement in Millimetres, 6 NPS as specified in the

Notification dated 20- 12-2022 is.eqlual to 168.3 mm as per available online

literatures.

2.1 Subsequent to the publishing of the Notification No. 3L 12022-

Customs (ADD) dated 20-12-2022 issued by Under Secretary from F.No. CBIC-

19O354124312022-TO(TRU-I)-CBEC, the Appellant had not applied for any

further amendment or request for payment of applicable ADD as provided under

Page 4 of 20
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2.2 Further, letter dated O9-O|-2O23 was issued by the SIIB to the

Appellant to pay up amount of Anti-Dumping Duty accrued in the import under

Bill of Entry No. 3807481 dt. 19-L2-2022. In response, the Appellant has vide

its letter dated 23-Ol-2O23, requested early release ofthe goods stated that they

t required any Personal Hearing or Show Cause Notice in the matter.

J Thereafter the Appellant, vide letter dated O1.02.2023, requested to

the Bill of Entry by debiting ADD from Bond amount. Appellant stated

were ready to pay minimum penalty and they don't require any PH and

I

ess

t they

SCN in this matter.

{

.-s $L
I

2.4

under:

The adjudicating authority vide the impugned order as ordered as

(i) She confirmed and ordered to re-assess Bill of Entry 3807481 dt. 19-12-

2022 wder Section l7$l of the Customs Act, 1962 with imposing Anti-

Dumping Duty leviable in terms of Notilication No. 3f -2O22(ADD) dated 20-

12-2022.

(ii) She confirmed and ordered for conliscation of the goods pertaining to the

Bill of Entry 3807481 dt. 19-12-2022 as Goods declared were in

contravention of Section 46 of the Act and were therefore liable for

Page 5 of 20

the provisions of Section 149 of the customs Act, 1962 till 26- r2-2o22, in order

to effect the changes warranted under the aforesaid notification. Thus, after

having staying action for a considerable time of 4 days and no action being

noticed in terms of Section 149 of the Customs Act, L962, the container no,

CCLU7389431 was placed on hold bythe SIIBvide letter F. No. S/fS-8S/SIB-

EHolding/CHMl2l-22 dated 26-72-2022 at M/s. Saurashtra CFS, Mundra,

since, the consignment was ordered Out Of Charge and was leaving Mundra

port. Thereafter, the aforesaid cargo stuffed in Container Nos. CCLU73g9431

lying in Saurashtra CFS, Mundra were examined by the SIIB Officers of Customs

under Panchnama dated 27 -12-2022. The officer of Customs examined the goods

Stainless-Steel Seamless Pipes (Hot Finish) contained in the container. After

having opened the Container, the Customs Officers found all the goods packed

in bundles covered vrith HDPE coverings having the markings "42 x 2.77", "42 x

35", '48.3 x 3.68". Measuring the diameter of the pipes revealed the size to be

much below 6 NPS.
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confiscation under Section 111(m) of the Customs Act, 1962' However' she

gaveanoptiontoredeemthegoodsinlieuofconfiscationunderprovision

of section 125 of customs Act, 1962 on paJrment of Redemption Fine of Rs.

3,O0,0O0/- (Rs Three Lac OnlY)'

(iii) She imposed a penalty of Rs. 4,00,000/- (Rs Four Lac Only) on the

Appellant M/s. Heavy Metal & Trrbes (India) Pvt. Ltd under section 112(a)(ii)

of Customs Act, 1962.

3. SUBMIssloNs oF. TIIE

Being aggrieved with the impugned order, the Appellant has liled the present

appeals wherein they have submitted grounds which are as under:-

3.1 The Appellant has submitted that the adjudicating authority has not

considered any of the averments made by the Appellant during deciding the

matter and has grossly erred in not appreciating the facts of ttre case that the

Appellant had made declarations in the Bills of Entry filed by them on the basis

of the purchase order raised by them and supporting documents in respect of

the import and that the alleged mis-declaration was not established at all, as all

the documents submitted by the Appellant were genuine, thus, the i-p'g"tj',i-h..

OIO considering the facts that the Appellant did not come forwari,P;:. i*"..
amendment of Bill of Entry is misdeclaration on the part of the Appellg-\'ii0i,b{9r 1E\

illogical, untenable and ex-facie bad in law and as such the impugned a.{,itrgsrB'd*|,/f,J
\ 4. - -' \ i

to be set aside in interest of justice. \;..,'; ,_-,r.

3.2 The Appellant has submitted that they had forcefully argued that

the goods were imported by them under Advance Authorisation and as such

there was no restriction related to size of the goods in the Advance Licence. They

had availed the benefit of duty free of import of goods under Advance

Authorisation No. 0811002228 dated 04.O8.2O21. Thus, there was no additional

duty arising on account of the alleged mis-declaration on the part of the

Appellant.

3.3 The adjudicating authority has discussed the applicability of anti-

dumping duty on the goods imported by the Appellant in para 4.3 to para 4.5 of

the impugned order. However, at conclusion, the adjudicating authorit5r has

faited to work out the revised anti dumping duty leviable and demanding the

Page 6 of 20
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3.4 However, the adjudicating authority has proceeded at para 4.6 by

giving an unreasonable finding, that the Appellant has failed to correctly assess

the Anti Dumping dut5r even though the size of the goods being as "42 x 2.72",

"42 x 35", "48.3 x 3.68" and that the Appellant had failed to exercise the option

available under the provisions of Section 149 of the Customs Act, 1962 for

amendment to declare the Anti Dumping duty and that the Appellant was

required to pay the differential duty of amount.of Rs. 94,25,380 after imposing

Anti Dumping duty covered under Bill of Entry No. 38O7481 dated 19.12.2022

and accordingly the Appellant had failed to make proper entries for presenting

the proper officer enabling home

evade the payment of Anti-dumping

3Il2O22 - Customs (ADD) dated

r confiscation under the provisions

port of goods electronically, before

ption, thereby making an attempt to

2022, tllus, making the gods liable fo

sec tion 1 1 1(m) of the Customs Act, 1962.

o
E ble in terms of Notilication No.

Page 7 of 20

same from the Appellant on the imported goods. The Appellant has submitted

that inspite of the above facts, the learned adjudicating authority has not

considered the alleged lapse on the part ofthe Appellant as a serious offence, as

the same differential levy, does not have Erny revenue implication, as the goods

imported under advance authorisation are exempted from anti dumping duty

also. Thus, the only procedure that is required to be undertaken in respect of

such differential anti dumping duty is by debiting the bond submitted by the

Appellant at the time of registration of Advance Authorisation at the port of

import.

3.5 Further, the adjudicating authority has at para 4.7 of t}:e impugned

OIO observed that the Appellant had imported goods liable for ADD, however,

the Appellant had not declared the same and did not come forward for

amendment of Bill of Entry, therefore the Appellant render myself liable to

penalty under Section 112(a)(ii) of the Custom Act, 1962 for attempting evade

duty of Rs. 94.25 lakhs. The Appellant has submitted that the Hon'ble

Commissioner (Appeals) would appreciate that the impugned order suffers from

legal infrrmity in as much as the same has passed in a very casual manner

without understanding the applicability of Section 111(m) and 112(a)(ii) of the

Customs Act, 1962 in the instant case and as such has resulted in important

grave miscarriage of justice and is therefore required to be set aside. The

Appellant has submitted that the learned adjudicating authority has failed to .

give its specific findings and as such the learned adjudicating authority in order
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The goods were imported under advance authorization and as such

there could be no allegation whatsoever, that the alleged

misdeclaration was attempted to avoid leviability of anti-dumping

duty which would have been applicable on the goods, had the goods

not been imported under advance authorisation.

11 That there was no loss to the exchequer due to the above

observations or the alleged misdeclarations made by the learned

adjudicatin g authority;

111. That the impugned goods had already been assessed before the

issuance of notification levying anti dumping duty and as the goods

imported by the Appellant did not have any revenue implication the

assessing officer could have on his own reassessed the Bill of entry

as the same did not have any revenue implication.
r+-aqr g,\'

1V. That the alleged a-llegation of re-calling the Bill of Entry

resulted into any benelit to the Appellant or had resulted in

of any of the provisions of the FTP or loss to the exch

Government of India.

vi

e {l
'-/

to confirm the allegation has failed to consider and ignored the following basic

issues involved in the entire issue viz.

1.

-

3.6 The Appellant has submitted that the adjudicating authority has at

para 4.6 of the impugned order observed that the Appellant had attempted to

avoid leviability of Antldumping duty as per notification No. 31 12022 (ADD)

dated 20.12.2O22, however, she has miserably failed to place on records that

how the Appellant had attempted to avoid leviability of Anti-dumping duty as per

notification No. 31 12022 (ADD) dated 20.12.2022, when the goods were imported

under Advance Authorisation and there was no duty payable by the Appellant

on import of the impugned goods. Furt-her, The Appellant has submitted that the

learned adjudicating authority has in her findings, held that the Appellant had

failed to make proper entries for presenting tJle import of goods electronically,

before the proper oflicer enabling home consumption, thereby, making an

attempt to evade pa5rment of Anti-Dumping duty leviable in terms of Notilication

No. 3ll2O22 (ADD) dated 20.12.2022, thus, making t1le goods liable for

confiscation under Section 111(m) of the Customs Act, 1962. Moreover, as the

Page 8 of 20
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Appellant had imported goods liable for ADD, however, the Appellant had not

declared the same and did not come forward for amendment of Bill of Entry till
the goods were held by SIIB for detailed investigation and according the

Appellant had made themselves liable for penalty under section 112(a)(ii) of the

Customs Act.

3.7 The Appellant has submitted that as per Section 111(m) of the

customs Act, 1962, where the goods brought from a place outside India shall be

liable to confiscation if such goods do not correspond in respect of value or in

any other particular with the entry made under this Act or in the case of baggage

with the declaration made under section 77 [in respect thereof, or in the case'of

goods under transhipment, with the declaration for transhipment referred to in

the proviso to subsection (1) of section 541. The Appellant has submitted that the

investigation or the learned adjudicating authority have failed to place on record

the particulars which do not correspond to the entry made by the Appellant

under the Act ibid, except the fact that the Appellant had not declared the anti

dumping duty in the BilI of Entry on the date of presentation of Bill of Entry i.e.

t. 12.2022, which could have never been done by the Appellant as the

ation No. 3l /2022 (ADD) dated 20.12.2022 had been issued only after the

t had filed the Bill of Entry, that to, which was imported under Advance

e and had no revenue implication whatsoever. Thus, the investigation

or the learned adjudicating authority have failed to find any particulars

declared by the Appellant which do not correspond to the particulars of the goods

which were imported by the Appellant and in absence of any such allegations,

the provisions of Section 111(m) of the Customs Act, 1962, cannot be made

applicable in the instant case, especially when there is no mis-match in the

description of the goods, quantity of the impugned goods, details of suppliers,

value of the goods, country of origin etc. and the goods are imported under

Advance Authorisation without any violation of the Foreign Trade Policy and in

absence of any such observations / allegations, the provisions of Section 11 1(m)

of the Customs Act, 1962 cannot be invoked in the instant case.

3.8 The Appellant has submitted that as per the proviso to clause (ii),

where such duty as determined under sub-section (8) of section 28 and the

interest payable thereon under section 28AA is paid within thirty days from the

date of communication of the order of the proper oflicer determining such duty,

the amount of penalty liable to be paid by such person under this section shall

be twenty-five per cent of the penalty so determined. The Appellant has

a

Page 9 of 20
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submitted that the learned adjudicating authority has grossly erred in imposing

penalty under the provisions of Section 112(a)(ii) of tfre customs Act, 1962, as

the penalty under section 1 12(a)(ii) can be imposed only when the dutiable goods

are liable to confiscation, whereas in the instant case, the goods imported by the

Appellant were not dutiable goods and were imported duty free by availing the

benefit of advance authorisation.

3.g The Appellant has submitted that otherwise also, as per the proviso

to Section 112(a)(ii), where such duty as determined under sub-section (8) of

section 28 and the interest payable thereon under section 28AA is of the duty is

paid within a period of 3O days from the date of communication of the order

determining such duty, the amount of penalt5r liable to be paid by such person

shall be twenty-five per cent of the penalty so determined or Rs' 5,000/-

whichever is higher. The Appellant has submitted that the learned adjudicating

authority has failed to point out or confirmed any amount of duty, that is

required to be paid by the Appellant in the instant case, thus, the imposition of

penalty in the instant case does not arise and is beyond the provisiot 
" 

of l"Y;,,.-- 
. . . _

Thus, the Appeilant says and submits that the learned adjudicating authglr{'-. ir'l

has grossly erred in imposing the penalty on the Appellants under the p

of Section 112(a)(ii) of the Customs Act, 1962. The Appellant has submittdd

otherwise also in the entire case or the entire OIO, tJ:e learned adjudioatiing, ._.._ 
'

!P\

tfi
I

l,

authority has failed to point out that there is a]1y misdeclaration related\o.l..l :-n

description of goods, in as much as the Appellant had declared the description

of imported goods as Stainless Steel Seamless Pipe (Hot finished) under Bill of

Entry No. 3807481 dated 19. 12.2022. Similarly, the learned adjudicating

authority has also failed to point out any alleged misdeclaration so far as

quantity, container number, name and address of the supplier, Country of

Origin, Commercial Invoice Number and Bill of Lading Number (Emphasis para

1 of the SCN) of the imported goods is concerned. Similarly, the investigating

agency has also not disputed any of the above details declared by the Appellant

and the entire case has been made on the basis of their assumptions and

presumptions that the Appellant had failed to exercise the option available under

the provisions of Section 149 of the Customs Act, 1962 for amendment to declare

the Anti Dumping duty and that the Appellant was required to pay t1re

differential duty of amount of Rs. 94,25,380/- after imposing of Anti-dumping

duty covered under the Bill of Entry No. 3807481 dated 19.12.2022.

The Appellant has submitted that tJ:e investigating agency or the
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learned adjudicating authority has not disputed any of the facts / details

declared by the Appellant, then, in such case it is difficult to understand as to

how the adjudicating authority has observed that the Appellant was required to

pay the differential duty of amount of Rs. 94,25,380/- after imposing of Anti

dumping duty covered under BE No. 3807481 dated 19.12.2022,wlnen the goods

were imported after availing the benefit of advance authorisation and as such no

anti dumping duty was required to be paid by the Appellants, thus, making the

entire findings of the adjudicating authority raised on baseless and illogical

grounds. The Appellant therefore says and submits that the above findings of

the learned adjudicating authority are baseless, illogical findings made purely

on assumptions and presumptions, hence, the findings of the leamed

adjudicating authority that as the Appellant had not come forward for

amendment of Bill of Entry till the goods were taken up by the investigation for

further investigation is baseless and accordingly, the findings that the above

lapse on the part of the Appellant had made goods liable for conliscation under

Section 111(m) of the Customs Act, 1962 and thus, making the Appellant liable

enalty under section 112(a)(ii) of the Customs Act, 1962 are illogical,

, without understanding the legal provisions and as such the same are

to be set aside on the basis of above submissions itself.

The adjudicating authority has at para 4.7 ol the impugned OIO,

further observed that the Appellant had not declared the ADD in the Bill of Entry

and did not come forward for amendment of Bill of Entry till the same had come

to the notice of SIIB for detailed investigation and as such the Appellant had

rendered ttremselves liable for penalty under Section 112(a)(ii) of the Customs

Act, 1962 for attempting to evade duty of Rs. 94.25 lakhs. The Appellant has

submitted that if it was the case of the Department that any Anti Dumping duty

had been escaped assessment by the Appellant, then in such case the

department was free to demand the ADD as per provisions of Customs Act, 1962,

however, only because the Appellant had not come forward for amendment of

Bill of Entry, tJre learned adjudicating authority has confiscated the goods,

released the same on redemption fine and imposed exorbitant penalty without

any reason is illogical and against the guiding principles laid down by the

Customs Act, L962. The Appellant has submitted that in view of the above

submissions, the Appellant had time and against humbly stated that the

impugned goods were imported under Advance Licence, then in such a case, it

could not be understood as to how the Appellant had attempted to evade duty of

djudicating authority has not even

,

Rs. 94.25 lakhs, especiallY when the learned a
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conlirmed any duty of Rs. 94.25 lakhs in the impugned order. In support of the

claim, the Appellant wishes to repiy on the judgment of Hon'ble CESTAT,

Chennai Bench in the case of LSML Pvt. Ltd. Versus Principal Commissioner of

Customs, Chennai as reported at 2023 (383) E.L.T. 75 (Tri.-Mad), wherein it had

been held that Anti-Dumping Duty if escaped assessment, Department free to

demand same as per provisions of Customs Act, 1962, however, goods cannot

be confiscated and penalty cannot be imposed by invoking Sections 111(m) and

1 12(a) of Customs Act, 1962.

3.12 The Appellant has submitted that otherwise also amendment could

have been allowed to be done of Bill of Entry even in case of post clearance of

goods for domestic consumption. The Appellant has submitted that the legal

provisions are meant to help the promotion of business and not otherwise. The

provisions are not legislated to deny the legitimate benelit, rather they should be

interpreted in a way to help the business in getting their dues, which has not

happened in the instant case. The Appellant has submitted that in Customs Act,

the legislature visualised a situation that in some cases, bonafide mistakes may

occur at the time of filing of prescribed documents such as bill of entry. The

Appellant has submitted that it was conscious that on the happening of bonafide

mistakes the Appellant may not suffer and must get its legitimate right. The

consequences of bonalide mistake runs into loss of delayed clearance of goods

and accordingly the documents have to be amended so that legitimate right may

not be denied to bonafide Appellant. Considering the above situations, Section

149 of the Customs Act, 1962 stipulates that tl e amendment can be done even

after domestic clearance, on the basis of documenta4r evidences. The spirit agd--,".._

intent of section 149 of the Act ibid is to facilitate the correction or...ors-&! Iflf.
Appellant/exporter is in a position to establish that such error was inaa,Q/e-i^!59;61 i$1
and bonafide. \.',' t:i,fli jrF j

i:i', .' ' .,'
\,. ., ._ 

..,
3.13 The provision of section 149 of the Customs Act, L962, therefori, :---"

made it clear that in all cases where the mistakes are bonafide, amendment in

the documents has to be allowed and the same cannot be refused even on the

ground of technical insufficiency. The Appellant has submitted that the Hon'ble

Madras High court has occasioned to deal with the issue in question in pasha

International V. Commissioner of Customs, T\rticorin 2Ol9 (365) E.L.T. 669

(Mad.) wherein the Hon'ble court upheld that, "a bonafide request of an assessee

could not be rejected merely on the basis that the system did not support such

request." Similar issue again came up before the Madras High court in
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1ad'lar

"13. To sag that the goods haue alreadg been cleared for lwme

consumption and thus no amendment mag be made, would fall in tle

face of the prouiso to Section 149 which imposes a condition to be

satisfied bg an Appellant if le requests amendment afier tte goods

haue been cleared. T-he imposition of tle condition itself means tlnt a

request for amendment maA ertainlg be considered, subject to

sati.sfaction of the condition imposed. I haue gone into on to say that

th.e plwa.se 'on record' uould mean any doanments that uere

auailable with tle petitioner that u)ere contemporaneous ttith imports

must also be taken into consideration, to decide tte question of

eistence of eftor. T?re Assessing Auttaritg cannot restrict ler

examination onlg to doanments that are auailable on ter reard. This

issue thus stands ansutered in fauour of tte petitioner."It I

a

The Appelant says and submits that the judgment passed by

Madras High Court gave relief to the assessees who were being denied

amendment of genuine error and who had been harassed due to the technical

glitches in tJre system. The Appellant has submitted that an assessee i.e. an

exporter / Appellant of goods cannot be denied a substantive benefit due to some

technical or human error or lapse. Furthermore, it is to be understood that the

legislative intent is more than the purpose of the legislature and the implication

of words while framing it. The purpose behind framing any statute is mainly for

the public benefrt. The main object of interpreting the statute is to ascertain the

intention in which a legislation is made. The Appellant has submitted that the

Customs Act, L962 by way of Section 149 clearly seeks to protect the genuine

assessee who by some human error had been facing issues. The Appellant has

submitted that the Departmental officers instead of complying with what is

mandated to it by the statute, have been acting in a very lackadaisical manner

and causing hardship to the genuine assessee as has happened in the instant

case. The Appellant has submitted that the literal rule of interpretation clearly

offers an understanding for cases falling under Section 149 and the

nta-l officers in the instant case should have also acted accordingly,Departme

Page 13 of 20

Hindustan Unilever Limited v. UOI 2O2l (3771 E.L.T. 4 (Mad.) where in the

Hon'ble Court relying upon the judgment passed by it in Pasha international,

once again reiterated that it is incumbent on the authorities to ensure that

technolory is kept up to date to ensure that technolory is kept up to date in

order to facilitate seamless exchange of data and further held that:
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which was not done by them, resulting in unnecessary delay in obtaining the

cargo by the Appellant, which was meant for export obligation by the Appellants.

The Appellant has therefore submitted that in the instant case, as there was no

specific lapse on the part of the Appellant, the Departmental officers should have

helped ttre Appellant and assisted the Appellant to get their cargo released

immediately be getting their Bill of Entry amended, however, they failed to do so,

causing substantial difficulties to the Appellant company in getting the cargo

released, which resulted in further delay in fullilment of export obligation besides

making the Appellant unnecessarily pass through litigation proceedings and

financial and mental stress due to unnecessary confiscation ofgoods and release

of goods on pa5rment of redemption frne duly saddled with unnecessary and

unreasonable penalty.

3.15 The Appetlant has submitted that the Commissioner of Customs,

Nhava Sheva has issued standing order No. 0612022 dated O4.O7.2022 from F.

No. S/ l2-Misc-63/2O18-19lCRC-I/NS-III/JNCH wherein it has been instructed

that in cases where there is no revenue implication, concerned group officers can

reassess re-assess such Bills of Entry. The Appellant has submitted that in the

hereby by instant case also the investigation as well as tJle learned by

penalty fees, which was not at a-il required to be demanded and made to be paid

by the claimant, so as to enable them as to get their goods released.

3.16 In view of the above submissions, the Appellant says and submits

therefore that as the goods were not by mistale liable for confiscation under

Section 1 12(m) of the Customs Act, the option given to redeem in lieu of

confiscation under section 112(m) of the Customs Act, on paJrment of Rs. of fine

of Rs. 3,O0,OOO/- is hereby is also bad in law for justice and as such the same

is therefore required by law to be set aside in interest ofjustice. Considering all

the above submissions, the Appellant has submitted and prayed that the entire

OIO confrscating the impugned goods under claims. under Section 1 1 1(m) of the

Customs Act, 1962 by and allowing redemption of footing the said goods by on

redemption frne of Rs. 22, Rs.3,00,0O0/- and by imposition of on penalty of

Rs.4,OO,OO0/- under section Section 112(a)(ii) of the Customs Act, 1962 is

Page 14 of 20

adjudicated authority were well aware that there is no revenue implication

instance case and this matter further could have proceeded

havp IBills of Entries by on their own behalf and thereby could avoid

unnecessary litigation process undertaken by them, thus, causing the

causing to pass through by unnecessary litigation and pay redemption fine



4. Personal hearing was granted to the Appellant on 2O.OS.2O2S

following the principles of natural justice wherein shri Anil Gidwani, Advocate

appeared for the hearing on behalf of the Appellant. He re-iterated the

submission made at the time of filing the appeal.

ON AND FINDINGS:

have carefully gone through the case records, impugned order passed by

lr,
F,

li. t
'a stant Commissioner (Refund), Customs House, Mundra. and the defense

forth by the Appellant in their appeal. The Appellant has liled the present

appeal on L7.O4.2O23. In the Form C.A.-l, the Appellant has mentioned the

date of communication of the Order-In-Original dated LO.O2.2O23 as

13.02.2023. Hence the appeal was required to be filed on or before 14.04.2023

i.e within 6O days, as stipulated under Section 128(l) of the Customs Act, L962.

However, I find that there was public holiday ot I4.O4.2O25 and 15.04.2O23 and

L5.o4.2o23 being Saturday and Sunday. In view of section 1o of General ciause

Act, 1897, the present appeal has been filed on the next working day i.e

17.04.2023 which I consider to be frled within 60 days, as stipulated under

Section 128(1) of the Customs Act, 1962. The appellant has submitted a copy of

the E payment challan No. 2042899436 dtd

15.02.2023 towards paJ.ment of Redemption fine and penalty totaling Rs.

7 ,OO,OOO I - . As the appeal has been filed within the stipulated time-limit under

Section 128(1) of the Customs Act, 1962 and with the mandatory pre-deposit as

per Section 1298 of the said Act, it has been admitted and being taken up for

disposal.

a
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hereby ex facie invalid bad in law by and therefore, the Appellant thereby claims
to set aside the impugned the olo craiming the impugned by mistake goods

under misclassilied under section 1 12(m) of the customs Act, 1962 as amended

and redeeming of goods the same on pajrment for Rs. of fine Rs. Rs. 3,0o0/-
under section 7 of customs Act, Act 1962 as amended alongwith with imposition
of penalty of Rs. Rs. Rs. 4,0o,000/- Rs under section 112(a)(ii) of the customs
Act, as L962, as the same being ex facie invalid or bad in law.

PERSONAL HEARING:
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S.iongoingthroughthematerialonrecord,Ifindthatfollowingissues

are to be decided in the present appeal:

(1' Whether the imported goods were correctly re-assessed for Anti-

Dumping Duty (ADD) and if such re-assessment has a revenue

implication despite import under Advance Authorisation'

(ii) Whether the goods are liable for conliscation under Section 111(m)

of the Customs Act, 1962, and consequently, whether redemption

fine and penalty are imPosable'

(ii| Whether the penalty imposed under Section 112(a)(ii) of the

Customs Acl, 1962, on the Appellant is justified.

5.2 The core of the Appellant's argument rests on the premise that since

the goods were imported under Advance Authorisation, there was no revenue

implication of the ADD, and hence no mis-declaration or intent to evade dut5r.

While it is true that goods imported under Advance Authorisation are genefd'l$',.';f.

exempted from Basic Customs Duty (BCD), Additional Duty of Customy'o^hld-. 
*-' ;\

Anti-Dumping Duty (as per Notification No. 18/2015-Cus. dated Ol'O4.id1$.i''i.+* lEi
read with Notification No. 19/201S-Cus. dated 01.04.2015), this exemp\fui1 is {''t -/t'

\.4- 5/

subject to the conditions specifled in the notilication. The fact that the goodq'las. . , ./'
per their actual diameter, fell within the ambit of Notification No. 31/2022 (ADD)

d,ated 20.72.2022, implies that they were liable to ADD. The declaration on the - 
'

Bill of Entry regarding size, if it did not accurately reflect the dimensions that

would attract ADD, constitutes a mis-declaration in a material particular. Even

if the duty is ultimately exempted under Advance Authorisation, the initial

liability and the accuracy of declaration are crucial for proper assessment and

departmental records. The Advance Authorisation exemption essentially means

that the duty demand is 'debited' against the bond/undertaking, but the liability

to such duty, and the correct classification/ description for determining that

liability, remains.

5.3 The argument that there was "no revenue implication" because of

Advance Authorisation is misleading. The ADD was applicable to the goods. The

fact that it was covered by an exetrption under Advance Authorisation doesn't

negate the initial mis-declaration of the physical characteristics of the goods

which led to an incorrect assessment of liability for ADD. The department's
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intelligence wing and subsequent physical examination revealed that the

declared sizes did not accurately reflect the dimensions that would attract ADD,

had the goods not been under Advance Authorisation. This difference in declared

vs. actual (or duty-attracting) particulars is what Section 111(m) addresses.

5.4 Section 111(m) of the Customs Act, 1962, renders goods liable for

confiscation if they 'do not corespond in respect of ualue or in any otLer partianlar

uith the entry made under this Act." In the present case, the physical dimensions

of the imported pipes (diameter being below 6 NPS), which were not accurately

declared on the Bill of Entry to the extent that it would have immediately

triggered the ADD notification, constitutes a "particular" that did not correspond

with the entry. This discrepancy, whether intentional or not, leads to a

contravention of Section 46 and makes the goods liable to confiscation under

Section 111(m). The Appellant's reliance on LSML Rrt. Ltd. Versus Principal

Commissioner of Customs, Chennai, 2023 (383) E.L.T. 75 (Tri.-Mad), is

considered. In that case, the Hon'ble Tribunal held that goods cannot be

conliscated and penalty cannot be imposed under Seclions 1 1 1(m) and 112(a) if

ADD escaped assessment. However, the facts of the present case are

distinguishable from the LSML case. In LSML, the issue appears to be merely

of escapement of assessment where the department subsequently found an
\$o I

o

bility. In the present case, there was a positive act of declaration of

size on the Bill of Entry. Upon physical examination, it was discovered

declared size did not accurately reflect the actual dimension that would

ediately triggered the ADD notfication had the goods not been under

vance Authorisation. This is not a case of mere escapement but a mis-

5.5 The adjudicating authority found that the goods were declared "in

contravention to Section 46 of the Customs Act, 1962," which pertains to filing

that must be "true and complete in all respects'" If the dimensions

!t, t
$

a Bill of Entry
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declaration of a physical characteristic (diameter) that had direct duty

implications. The responsibility for accurate declaration of all particulars

relevant for classification and duty liability rests squarely with the importer.

Even if the duty is ultimately exempted under an authorization, the accuracy of

the foundational declaration on the Bill of Entry remains paramount for proper

customs control and record-keeping. Therefore, the goods become liable for

confiscation under section r 11(m) due to this material mis-declaration. once

goods are liable for confiscation, an option to redeem them on pa5rment of

redemption fine under Section 125 is appropriate.



were mis-declared (even inadvertently), it impacts the correctness of the Bill of

Entry. Therefore, the goods become liable for confiscation. Once goods are liable

for confiscation, an option to redeem them on paJrment of redemption fine under

Section 125 is appropriate.

5.6 Section 112(a)(ii) provides for a penalty on any person who does or

omits to do any act which would render any goods liable to confiscation under

Section i11. As established above, the goods were liable to confiscation under

Section 1l l(m) due to the mis-declaration of particulars on the Bill of Entry,

which affected the assessment of ADD liability. The Appellant's argument that

"no amount of duty is required to be paid" in the instant case to justify penalty

is flawed. The imposition of penalty under Section 112 is for the act or omission

that renders goods liable to confiscation, regardless of whether duty was

ultimately recovered or exempted. The failure to declare the correct particulars

which would attract ADD, even if eventually exempted under Advance

Authorisation, constitutes an omission that renders tJre goods liable.

5.7 The Appellant's contention about Section 149 and Stan

No. 06/2022 of JNCH is an argument for facilitation of amendment

spirit of Section 149 is indeed to allow amendment for bona fide erro

\

ding

wh
;il;)j,

./'
2 ','/

i

I

a", "rrat-
standing order encourages re-assessment w'ithout revenue implication, these

are procedural aspects. They do not automatically absolve an importer from the

consequences of filing an incorrect Bitl of Entry that, if discovered by the

department, still attracts the provisions of confiscation and penalty under
sections I 1 1 and 1 12 respectively. The department, upon detecting a
discrepancy, is within its rights to initiate proceedings under the Act. The

Appellant's belated request for amendment (which was not made until after the
goods were put on hold) does not erase the initial act of mis-declaration. The

penalty of Rs. 4,0o,o00/- is imposed under section 112(a)(ii), which allows a
penalty "not exceeding the value of the goods or five thousand rupees, whichever
is the greater." considering the value of the goods and the nature of the mis-
declaration having duty implications (even if covered by exemption), the
quantum of penalty does not appear disproportionate.

6. Based on the detailed discussion and findings, I find that the
adjudicating authority's decision to re-assess the Bill of Entry, confiscate the
goods under section I I l(m) due to mis-declaration of particulars relevant for
ADD liability, and impose redemption Iine and penalty is regafly sound. The fact
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that the goods were under Advance Authorisation does not negate the initial mis-

declaration of dimensions that would have otherwise attracted ADD. The

Appellant failed to ensure the accuracy of their declaration on the Bill of Entry,

an omission which renders the goods liable for confiscation. The arguments

regarding Section 149 and JNCH Standing Order do not negate the contravention

that occurred on the part of the Appellant.

7. I consider the submission of the Appellant that they have paid the entire

duty , Redemption line as well as penalty imposed under Section 112(a)(ii) of the

said Act with in 3O days of communication of impugned order dtd. 1O.O2.2O23.

It is observed that the goods were given Out of Charge on 16.02.2023 after the

appellant paid the entire amount of duty by way of Bond debit and also paid

Redemption fine of Rs. 3,00,000/- and penalty of 4,00,000/- as per E-pa5zment

challan No.2042899436 dtd 15.02.2023.In terms of proviso to Section t t2(a)(ii)

of the Customs, Act, 1962, I find that the appellant has made payment of duty,

redemption line as well as penalty within 30 days of communication of impugned

order dtd. 1O.O2.2O23 and hence eligible for payment of reduced penalty of 25 o/o

of the penalty determined in the impugned order i.e Rs. 1,00,000/-. Accordingly,

penalty imposed under Section 112(a) (ii) of the Customs Act, 1962 is reduced

from Rs. 4,OO,OOO l- to Rs. 1,0O,00O/-.

8. Accordingly, the impugned order dated 10.02.2023 of the adjudicating

authority stands modilied to the above mentioned extent only. The appeal filed

by the appellant is partly allowed as above with consequential relief, if any , as

per law.

+l

To,

M/s. Heavy Metal & Tubes (India) Pvt. Ltd'

101, Bileshwarpura,
Tat. Kalol, Dist. Gandhinagar

(AM

Commissioner (Appeals),

Customs, Ahmedabad

Date: O3.O7.2025
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Copy,_to:

;t/ the Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.

Guard File.
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