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Cus-Mundra

B. Order-in-Original No. : | MUN-CUSTM-000-COM-04 -24-25

C. Passed by |7 K Engineer '
|

'A. File No.

Principal Commissioner of Customs,

' Customs House, AP & SEZ, Mundra.

'D. Date of order and s | 22.04.2024 -
Date of issue 22.04.2024.
'B. SCN No. # Date | : | GEN/ADJ/ADC/54/2023-Adjn-O/o Pr. Commr-

Cus-Mundra dated 03.05.2023 and its Corrnigendum
| dated 16.01.2024. ;
'F. Noticee(s) / Party / : ] M/s. Gupta Steel (IEC-0516983580), ' !
Importer B-47 /2, Wazirpur Industrial Area, Wazirpur Delhi-
110052 and others

' G. DIN No. :  20240471MO0000222B9A

1. T8 ydte andw dafAa @ Fges ven o e g
This Order - in - Original is granted to the concerned free of charge.

2. of2 ¥¢ afda gu anfle angw | aigp @ o aw w1 e ondte Famad 1082 &
fFram 6¢1) & Wy e dr gew affas 1962 # w1204 ¥ sierfa woE s -
# R wioal 7 Hia FaTe T Ud 9 Ui W 8-

Any person aggrieved by this Order - in - Onginal may file an appeal under
Section 129 A (1) (a) of Customs Act, 1962 read with Rule 6 (1) of the Customs
(Appeals) Rules, 1982 in quadruplicate in Form C, A. -3 to;

FH I vl Ay e i Farew st mitresyon, ofis see @i o
TR, FgTet vae, agi dte surds, finfr fe & o, inkr o o,
HEHQIEIG - 380004°

“Customs Excise & Service Tax Appellate Tribunal, West Zonal Bench,
2% floor, Bahumali Bhavan, Manjushri Mill Compound, Near )
Girdharnagar Bridge, Girdharnagar PO, Ahmedabad 380 004.” '

3. J% e Og HRw Ao 3 fewiw | F we ¥ ot ofga & ol aftu ‘

Appeal shall be filed within three months from the date of communication of |
this order. ‘
1
|
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Appeal should be accompanied by a fee of Rs. 1000/- in cases where duty,
interest, fine or penalty demanded is Rs. 5 lakh (Rupees Five lakh) or less,
Rs. S000/- in cases where duty, interest, fine or penalty demanded is more
than Ra. 5 lakh (Rupees Five lakh) but less than Rs .50 lakh (Rupees Fifty
lakhs} and Rs.10,000/- in cases where duty, interest, fine or penalty
demanded is more than Rs, 50 lakhs (Rupees Fiflty lakhs). This fee shall be
paid through Bank Draft in favour of the Assistant Registrar [ the bench of
the Tribunal drawn on a branch of any nationalized bank located at the place
where the Bench is situated.

Jaa e O e Oed Hiuon & aga 5y T 3 ot v vl 5w s Ty
o HEW B WA UT MR- 1, e e MUROE, 1870 & wnedes & aga
Puffra o.50 28 o v ey e =R aEE ST At

The appeal should bear Court Fee Stamp of Rs.5/- under Court Fee Act
whereas the copy of this order attached with the appeal should bear u Coun
Fee stamp of Rs.0.50 (Fifty paisa only) as prescribed under Schedule-l, Item
6 of the Court Fees Act, 1870,

e o & W e/ GuEy SR TS & Wiar &1 we Hew e aen e

Proof of payment of duty/fine/penalty etc, should be attached with the
appeal memo.

sdte waga @ e, dhges (aadte) Pron 1982 A cestar (ofn P, 1962
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While submitting the appeal, the Customs (Appeals) Rules, 1982 and the
CESTAT (Procedure) Rules 1982 should be adhered to in all respects

70 RN & fawg e §q ot o W e ol ot e A 8, snvan gus A, oE
Hae g e 3 81, e & wHy H R #1 7 5% A & )
An appeal against this order shall lie before the Tribunal on payment of 7.5%

of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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1. FACTS OF THE CASE IN BRIEF:

1.1 M/s Gupts Steel (IEC-0516983580] having office ut B-47/2, Wazirpur
Industrial Area, Wazirpur Delhi-110052 is engaged in trading and import of Cold
Rolled Stainle- & Steel Coils and Stainless Steel Circles. M/s Gupta Steel Imports
Cold Rolled Stainless Steel Coils of grade 201, 202 & J-3 from averseas suppliers
based in China, Indonesia and Malaysia. The Flat-Rolled products of Stainless
Steel falling under CTH 7219/7220, arracts Basic Customs duty @7.5%,
Surcharge on Customs duty @ 10%, IGST @ 18% and countervailing duty
(018.95% on landed value of goods imported into India from People's Republic of
China, imposed vide Notification No. 1/2017-Customs (CVD) did. 07.09.2017

1.2, Intelligence coliected by the officers of Directorate of Revenue
Intelligence, Zonal Unit, Ahmedabad (hercinafter referred 1o as DRI) indicated
that M/s Gupta Steel is importing the guods namely ‘Cold Rolled Stainless Steel
Coils' by mis-classifying the same under CTH 72209022 and wrongly availing
the benelit under Notification no. 50/2018-Customs dated 30.06.2018. As per
the Notification no. 50/2018-Customs dated 30.06.2018, there is "Extent of tartff
concession (45% percentage of applied rate of duty)” on the goods of Nickel
Chromium Austenitic Type falling under CTH 72209022, M/s Gupia Steel
imperted the goods viz. Cold Rolled Stainless Steel Coils, which were not Nickel
Chromium Avstenitic Type, classifiable under CTH 72209022 but 10 avail the
benefit under Notification No. 50/2018-Customs dated 30.06.2018, they wrongly
classified the imported goods under CTH 72209022 instead of CTH 72209090,

1.3. Intelligence further indicated that M/s Gupta Steel is importing “Cold
Rolled Stainless Steel Coils Grade J3* which contained more percentage of
Chromium. The J3 grade (200 series) of Stainless Steel Coils was developed by
Indian Stainless Steel manufacturers, woich is similar to the grade 201 ie.
international grade. Later, Chinese manufacturers also started manufacturing
J3 grade stating it equivalent to grade 201, J3 Grade is a chromium-manganese
austenitic stninless steel with moderate amounts of copper, nickel and nitrogen.
Balancing of the alloying elements produces an austenitic structure in the
anncaled condition,

1.4, As per Wikipedia, there are two subgroups of austenitic stainless steel.
The 300 series stainless steels achieve their austenitic structure primarily by a
nickel addition, while 200 series stainless steels substitute manganese and
nitrogen for nickel, though there iz still 8 small amount of nickel content. Thus,
the stainless ¢ ecls, that does not contain maximum substitute of nickel does not
fall under the category of Nickel chromium austenitic type and therefore is not
classified under CTH 72209022, which specifies that the Flat Rolled products of
stainless steel of width of less than 600MM of Nickel chromium austenitic type
falls under CTH 72209022,

1.5.  Acting on the aforesaid intelligence enquiry was initiated against M/s
Guptn. Summons were issued to Shri Daksh Garg, Proprietor of M/s Gupta Stee!
to produce all the documents related 10 goods imported under CTH 7219/7220
along with details of sales of goods and GST Returns. In response, M/s Gupta
Steel vide letter dated 08.04.2021, produced copics of import documents viz.
Bills of Entry, Commercial invoices, packing list, Mill Test certificate/ Inspection
Cenificate-Test Certificate, Country of origin certificates and Bills of Landing etc,
% 'f S ,

2.1. Dunng pnlumnary scrutiny of the documents produced by M/s Gupta
Steel, it appears that M/s Gupta Steel has imported Stainless Steel Cold Rolled
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Coils Grade J3 under CTH 72209022 from China and has availed benefit under
Notification no. 50/2018-Customs dated 30.06.2018 ie. availed concession
benefit of 45% of the BCD during the period from July2019 1o Fabruary2021.
Further, on scrutiny of the Mill Test certificates/Test certificates/ Inspection
Certificates issued by the overseas suppliers, it appears that M/s Gupta Steel
had imported Stainless Steel Cold Rolled Coils Grade J3, which contains more
perventage of Chromium and Magnesium instead of Chromium & Nickel. Thus
it appears that Stainless Steel Cold Rolled Coils Grade J3 imported bv M /s Gupta
Steel does not meet the standards of Nickel Chromium Austenitic type coils and
the said goods does not fall under the CTH 72209022 in the category of Nickel
Chromium Austenitic Type. Thus, it appears that M/s Gupta Steel had wrongly
classified the goods under CTH 72209022 to avail benefit of Notification no.
50/2018-Customs dated 30.06.2018. It was felt that statement of Customs
brokers/clearing sugents, who arranged the clearance of goods were w be
recorded with regards to these documents. Accordingly, investigation was
extended to the clearing agents/Customs Brokers, who had arranged the
clesrance of imported goods.

22. The import documents reliated to goods cleared under CTH 72209022
were called from the respective CHAs/Customs Brokers.

3, THE STATEMENTS OF THE RESPONSIBLE PERSONS OF THE
FOLLOWING CHA FIRMS & CUSTOMS BROKERS WERE RECORDED UNDER
SECTION 108 OF CUSTOMS ACT, 1962:

5. Name of Proprietor/Authornized Signatory of | Dt of RUD No,

| No. CHA/Customs Broker Statement
1 | Shri Deepak Sawlani, Authorized signatory | 13.12.2021 | RUD-02

| and G-card holder of M/s R R Logistics | ‘

2 Tsm Jignesh Mota, G-card holder and Senior | 28.02,2022

J Manager of M/s. Exim Transtrade{India) Pvt

Ltd

3 Shri Jitender Kumar, Proprictor of M/s Shrl | 16.07.2021 | RUD-04

| Balaji Logistics

T —

The above proprictor/responsible persons of Customa House Agent/Customs
Broker have categonically stated that they have cleared Cold Rolled Stainless
Steel Coils Grade J3 under CTH 72209022 under the description of ‘Nickel
Chromium Austenitic Type' by availing the benefit of Notification no. 50/2018-
Customs dated 30.06.2018, imported by M/s Gupta Steel from China. They
stated that technically they were not aware of the Nickel Chromium Austenitic
type Steels but they filed the Bills of Entry under CTH 72209022 under the
description of ‘Nickel Chromium Austenitic Type' on behalf of the Importer after
the receipt of checklist, finalized by the imporier. They further stated that as per
Mill Test Certificate / Test Certificate-Inspection Certificate, Cold Rolled Stainless
Steel Coils Grade J3 imported by M /s Gupta Steel contains more percentage of
chromium and magnesium instead of Chromium & nickel. They perused the
printout taken from hiips://enwikipedia org/wiki/Austenitic _stainicss stecl
titled as Austenitic stainless stee] and understand that as per the Wikipedia,
there are two subgroups of austenitic stainless steel. The 300 series stainless
steels achieve their austenitic structure primarily by a nickel addi*ion, while 200
series stainjess steels subsiitute manganese and nitrogen for nickel, though
there is still & smail nickel content therein. Therefore, the stainless sieels, which
do not contain maximum substitute of nickel, do not fall under the category of
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Nickel chromium austenitic type, and therefore the product cannot be classified
under CTH 72209022, which clearly specifies that Flat Rolled products of
stainless steel, of width of less than 600MM of Nicke! chromium austenitic type
falls under ©TH 72209022, They admitted that as per the Mill Test
Centificates/ Test Certificate-Inspection Certificate and print out of Wikipedia of
Austenitic stainless steel, goods imported by M/s Gupta Steel do not meet the
standurds of Nickel Chromium Austenitic type coils and the said goods do not
fall under the CTH 72209022 in the category of Nickel Chromium Austemitic
Type: that they have wrongly classified the goods imported by M/s Gupta Steel
under CTH 72209022 and svailed benefit of Notification no. 50/2018-Customs
dated 30.06.2018. The gist of their stalements are given below for ease of

reference:

3.1. Statement of Shri Deepak Sawlani, Authorized signatory and G-card
holder of M/s R R Logistics (Customs broker] was recorded under Section 108
of the Customs Act, 1962 on 13.12.2021, wherein he inter-alia stated that:

e He was G-card holder and Authorized signatory of M/s R R Logistics; that
he has been authorized by Shri Sundar Raman of M/s R. R. Logistics to give
statement on behalf of their firm and produced Authorisation letter dated
12,12.2021; that he was responsible for all the clearance of import and
export in the name of M/s. R R Logistics.

e He perused the Bill of Entry No. 4814712 dated 07/09/2019 filed on behalf
of M/s Gupta Steel, for the clearance of goods declared as Cold Rolled
Stainless Steel Coils GradeJ3 Ex stock under CTH 72209022 and stated
that they filed the BE under CTH 72209022 by declaring the description of
goods as Nickel Chromium Austenitic Type', He further perused the Test
Certificate- Inspection Certificate no, 19185-TC dated 20.08,2019 issued by
M/s. Shenzhen Jinminghui Industry and Trading Co., Ltd., China for the
goods imported under BE No., 4814712 dated 07/09/2019 and stated that
as per the Test Centificate- Inspection Certificate the coils contain less than
0.85 % of Nickel and less than 12.22% chromium.

e He perused the Country of Ongin certificate bearing Sr. No.
CCPIT70001190280972 dated 22.08.2019 for the BE No, 4814712 dated
07,/09/2019 and stated that in the COO, the name of supplier i.e. M/s
Comet [nternational was mentioned as nonparty operator, which was other
than the original manufacturer of the goods and country. He also perused
the notes on backside of the country of origin certificate in Box 1, wherein
it was clearly mentioned that goods consigned from “the name must be the
same as the exporter described in the invoice™ and agreed that in their case
the name in the Country of Ongin Certificate Box No. 1 and the name of
exporter in the invoice was not the same.,

¢ He stated that being a company in the business of import and export in the
capacity of a CHA, he was fully aware of the provisions of Customs Broker
Licensing Regulations, 2018 and Customs Act, 1962; that being a Custom
House Agent/Broker, as per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty to inform the
department regarding any malpractice in the import consignments which
they were handling. He agreed that it was their mistake that they wrongly
classified the goods under CTH 72209022 as they could not saw the Mill
Test Certificates/Test Certificate-Inspection  Certificates given by the
overseas supplier to the importer,
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3.2, Statement of Shri Jignesh Mota, G-card holder and Sentor Manager of
M/s. Exim Transtrade (India) Pvt. Ltd. (Customs brokers) was recorded under
Section 108 of the Customs Act, 1962 on 13.12.2021, wherein he inter-alia stated
that:

* He was G-card holder and Authonized signatory of M/s. Exim Transtrade
{India) Pvt. Ltd; that he has been authorized by Shri Jayesh B Jain, director
of M/s. Exim Transtrade (India) Pvt. Ltd. to give statement on behalf of their
firm and produced Authorisation letter dated 21.02.2022: that he was
responsible for all the clearance of import in the name of M/s. Exim
Transtrade (India) Pvt. Ltd.

¢ He perused the Bill of Entry No, 4180359 dated 23,07.2019 filed on behalf
of M/s Gupta Steel, for the clearance of goods declared as Cold Rolled
Stainless Steel Coils Ex stock Grade-J3 under CTH 72209022 and stated
that they filed the BE under CTH 72209022 by declaring the description of
goods as ‘Nickel Chromium Austenitic Type'. He further perused the Test
Certificate- Inspection Certificate no, 19136-TC dated 30.06.7019 issued by
M/=s. Shenzhen Jinminghui Industry and Trading Co., Ltd., China for the
goods rmported under BE No. 4180359 dated 23.07.2019 and stated thas
as per the Test Certificate- Inspection Certificate the coils contain less than
0.8 % ol Nickel and less than 12.52% chromium,

e He perused the Country of Origin certificate bearing Sr. No.
CCPIT70001190127718 dated 02.07.2019 for the BE No. 4180359 dated
23.07 2019 und stated that in the CCO, the name of supplier 1.e. M /s Comet
International was mentioned as nonparty cperator, which was other than
the onginal manufacturer of the goods and country, He also perused the
notes on backside of the country of ongin certificate in Box 1, wherein it
was clearly mentioned that goods consigned from “the name must be the
same as the exporter described in the invoice™ and agreed that in their case
the name in the Country of Origin Certificate Box No. 1 and the name of
exporter in the invpice was not the same.

¢ He stated that being a company in the business of import and export in the
capacity of a CHA, he was fully aware of the provisions of C.stoms Broker
Licensing Regulations, 2018 and Customs Act, 1962; that being a Custom
House Agent/Broker, as per the provisions of CBLR, 2018, they were abide
by Regulation 10 of CBLR, 2018 and it was their prime duty to inform the
department regarding any malpractice in the import consignments which
they were handling He agreed that it was their mistake that they wrongly
classified the goods under CTH 72209022 as they could not saw the Mill
Test Certificates/Test Certificate-Inspection Certificates given by the
overseas supplier to the importer.

3.3. Statement of Shri Jitender Kumar, Proprictor of M/s Shri Balaji
Logistics (Customs broker) was recorded under Section 108 of the Customs Act,
1962 on 16.07.2021, wherein he inter-alia stated that:

e He was responsible for all work related 1o custom clearance of import and
export of goods in the name of M/s Shri Balaji Logistics; that they filed Bill
of Entry on behalf of the Importer after the receipt of checklist, finalizod by
the importer. He stated that on the basis of documents received from the
importers, they mention the classification of goods and value of the goods
in the bill of entry, and advice the client for availment of any exemption viz.
Notification No. 50/2018 dated 30th June, 2018, payment of Custom duty,
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GST and other Anti-dumping duties and CVD applicable as per Customs
Tanf! (CTH).

e He perused the Bill of Entry No. 2179244 dated 31/12/2020 filed on behalf
of M/s Gupta Steel, for the clearance of goods declared as Cold Ralled
Stainless Stee! Coils Ex Stock Orade-J3 under CTH 72209022 under the
description of ‘Nickel Chromium Austenitic Type'. He further perused the
Test Certificate-Inspection Certificate no. 20496-TC dtd 30.11.2020 issued
by M/s. Shenzhen Jinminghui Industry and Trading Co. Ltd., China for the
goods imported under BE No. 2179244 dated 31/12/2020, which has
description of goods i.¢. Cold Rolled Stainless Steel Coils Ex Stock and
stated that as per the Test Certificate-Inspection Certificate the coils contain
less than 1.0 % of Nickel and less than 13% chromium,

e He perused the printout taken from bttps://en wikipedia.ong/wiki/

Austenitic_stainless sigel titled as  Austenitic stainless steel and
understood that the stainless steels, which do not contain maximum

substitute of nickel, do not falls under the category of Nickel chromium
austenitic type, and therefore the product cannot be classified under CTH
72209022. He agreed that the benefit of Notification no. 50/2018-Customs
dated 30.06.2018 was not available for the product imported by M /s Gupta
Steel,

3.4. Sutements of Shri Daksh Garg, Proprietor of M/s Gupta Steel were
recorded under Section 108 of the Customs Act, 1962 on 13.07.2021 &
18.02.2022, wherein he inter-alia stated that

{i) He was propriector of M/s Gupta Steel and looked after day-to-day work
related to all the activities like sales, purchase, imports and
documentation etc.; that M/s Gupta Steel was engaged in trading of
Stainless Steel Cold Rolled Coils and Stainless Steel Curcle for which they
were importing Stainless Steel Cold Rolled Coils & Stinless Steel Circle
from overseas supplier based in China, Indonesia and Malaysia and
further sold the same in domestic market.

(i} They had appointed M/s. R R Logistics as Customs House Agent for
import of goods at Mundra port; that he co-ordinate with the Customs
House Agent for the clearance of the Imported goods; that on the basis of
documents they finalized the classification of goods, availment of any
exemption viz. Notification No. 50/2018-Customs dated 30th June, 2018,

payment of Custom duty, GST and other Anti-dumping duties and CVD
etc.

(i)  He contacted with overseas supplier on mobile through WhatsApp for
supply of goods; that overseas suppliers send quotation on his WhatsApp
number as well as discussed verbally and after finalization of the rates
on which the goods to be purchased based on their quotations, they
placed orders with overseas suppliers; that they send the amount
through banks; that No credit limit or time was given by overseas
supplier; that in same cases 100% payment was given in advance and in
some cases part payment was given in advance.

(ivi  He stated that Cold Rolled Stainless Steel Coils imported by them were
used in manufacturing of utensils; that Cold Rolled Stainless Stee] Coils/
Stuinless Steel Circle were classified under chapter 72. He stuted that
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they had filed most of the Bills of Entry under the hea.ing of ‘Nickel

Chromium Austenitic Type with description, Cold Rolled Stainless Steel
Coils under CTH 72200022,

(v) He perused Bill of Entry No. 4814712 dated 07/09/2019 filed by M/s
Gupta Steel for the clearance of goods declared as Cold Rolled Stainless
Steel Colls Grade-J3 Ex stock under CTH 72209090, He also perused the
Test Certificate- Inspection Certificate no. 19185-TC dated 20.08.2019
issued by M/s, Shenzhen Jinminghui Industry and Trading Co., Ltd.,
China for the goods imported under BE No. 4814712 dated 07/09/2019
and stated that as per the Test Certificate- Inspection Certificate the coils
contain less than 0.9 % of Nickel and less than 12.5% chromium; that as
per Test certificate-Inspection Certificate, Stainless Steel Coils Cold
Rolled Grade J3 imporied by them contains more percentage of
chromium and magnesium instead of Chromium & nickel,

(vi) He perused Country of Origin  Certificate bearing Sr.  No.
CCPIT70001 190280972 dated 22.08.2019 for the goods imported under
BE No, 4814712 dated 07/09/2019 und stated that in the COO, the
name of supplier Le. M/s Comet Intermations]l was mentioned as
nonparty operator, which wuas other than the original manufacturer of the
goods und country. He alzo perused the notes on backside of the country
of origin certificate in Box 1, wherein it was clearly mentioned that goods
consigned from “the name (must be the same as the exporter described in
the invoice® and agreed that in their case the name in the Country of
Origin Certificate Box No. 1 and the name of exporter in the invoice was
not the same,

(vii) He perused the printout taken from the webpage of hitps://
www. asminternational grg the literature on the topic ‘Austenitic Stainless
Steels’ and stated that i@ is categosically elaborated that ‘Austenitic
Stainless Steels’ grades were best viewed as a continuum with a lower
boundary at 16%Cr -6%N! and an upper boundary at 19%Cr - 12%Ni.
And which represents the range from minimum to maximum asustenite
stability,

[vin) He perused the printout taken from the webpage of M/s. Aalco Metals
Limited, a company regisered in England & Wales, the UK's largest
independent multi-metais siockholder and staled that in their official
website hutps:/ /www.asalco co.uk provided the specification sheets for
various products wherein they trade including 200 Series stainless steels,
In the Specification Sheet for 200 Senes stainless steeis, it was
categoncally mentioned thet 200 Serics stainless steels austenitic were
typically used to replace types 304 and 301 as well as Carbon (Chrome-
Manganese) Steels mainly for indoor use for low corrosion applications at
room temperature. AIS! 201 stainless steel corresponds o the
specifications of '"UNS20100/EN1.4272/JIS SUS 201" The main features
of 200 Series stainless stee! were that 't has Jower nickel than 300 series
- with it being replaced by Manganese, thus lower cost than 300 series;
Similar, mechanical & ohysical properties to 300 scries; Similar
fabrication performance to 300 serwes, including deep-drawing; Non-
Magnetic, The specification sheet caiegorically provided the content by
weight (%) of the major alloying elements and nickel contunt is not less
than 2% and chromium is Detween 15 to 18 percent.
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(i} He perused the printout teken from hitps.//en wikipedia.org/wiki
/Austenitic_stainless steel titled as Austenitic stainless steel and
understood that as per the Wikipedia, there were two subgroups of
austenitic stainless steel, The 200 series stainless steels achieve their
austenitic structure primarily by a nickel addition, while 200 series
stainless steels substitute manganese and nitrogen for nickel, though
there was still n small nickel content in the same Austenitic stainless
steel.

(x) He stated that after going through the contents of websites, https://
www anlco.co.uk, https:/ /www asminternational org, Mill  Test
Certificate / Test certificate-Inspection certificate the goods it appears
that that the coils imported by them would not falls under nickel
chromium Austenitic type steels as Nickel was replaced by Manganese in
200 series SS coils. He stated that documents received from the
overseas supplier were having CTH upto six digits L.e, 722090 but as
per the Notification 50/2018-Customs dated 30.06,2018, CTH 72209022
was eligible for benefit, so they asked their suppliers to mentioned HS
code 72209022 on the documents to claim the benefit of Notification no
50/2018-Customs dated 30th June, 2018 but as per the literature
available on website it does not [all under category of Nickel Chromium
Austenitic Type and the goods imported by them would have been rightly
classified under CTH 722090090 for Stainless Steel Cold Rolled Coils,
Grade-J3.

4.1. In view of the evidence and facts discussed in the foregoing paras, it
appears that M/s Gupta Steel was importing the goods namely ‘Cold Rolled
Stainless Steel Coils' by mis-classifying the same under CTH 72200022 to
wrongly avail the benefit under Notification no. 50/2018-Customs dated
30.06.2018. As per the Notification no, 50/2018-Customs dated 30.06.2018 (Sr,
No. A724) the exemption was available only to the goods falling under CTH
72200021 and 72209022 and not the goads falling under other sub-heading of
CTH 72209090, Shri Daksh Garg, Proprictor of M/s Gupta Steel, in connivance
with overscas suppliers had arranged 10 import ‘Cold Rolled Stainless Steel Coils’
by mis-declaring as ‘Cold Rolled Stainless Steel Coils of Nickle Chromium
Austenitic type’ {a product of Stainless Steel of Nickle Chromium Austenitic type)
and mis-classifying the same under CTH 72209022 to evade the applicable
Customs duty by wrongly availing the benefit of Notification no. 50/2018-
Customs dated 30.06.2018.

4.2, In the manner discussed herein above, Shn Daksh Garg, Proprietor of
M/s Gupta Steel, in connivance with overseas suppliers, had evaded the
Customs duty due to the Government Exchequer by way of mis-declaring the
goods imported as ‘product of Stainless Steel of Nickle Chromium Austenitic
type' and by mis-classifying the same under CTH 72209022 to evade the
applicable Customs duty.

5.1. As per the Notification no. 50/2018-Customs dated 30.06.2018, there
is “Extent of tariff concession {45% percentage of apphed rate of duty)® on the
certain goods of tarifl heading mentioned in the notification if imported from the
country listed in APPENDIX | & APPENDIX If of the said notification from so
much of that portion of the applied rate of duty of customs as Is specified in the
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caorresponding entry in the Notification. Further, as per the pro—ision of said

m_mﬂmmwmmmmmmm

5.2. For the purposes of implementing the Asia-Pacific Trade Agreement
Rules. 2006 certain criteria are required to be followed for issuance of Country
of Origin Certificate. As per Notes of completing & certificate of origin in *Box |
Goods consigned from”™ the name must be the same as the exporter described in
the invoice. Moreaver, the Rules of Determination of Ongin of Goods under the
Asia-Pacific Trade Agreement, (farmerly known as the Bangkok Agreement)
Rules, 2006 [Notification No. 94 /2006-Cus. (N.T.) dated 31,08, 2004 as amendced]
has no exclusive provision for accepting a certificate of origin for which invoice
18 issued by a non-party,

6.

6.1 On scrutiny of documents viz. Mill Test certificates/ Test certificates-
Inspection Certificates along with Commercial Invoices, Packing Lists, Bills of |
Lading, Country of Origin Certificates submitted by M/s Gupta Steel vide letter

dated 08.04 2021, it appears that a Test certificate-Inspection Certificate No,

19185-TC dated 20,08.2019 was issued by M/=s. Shenzhen Jinminghui Industry

and Trading Co. Ltd., China for the Coils supplied under Commercial Invoice No,
CMTSZ-19185C dated 20.08.2012 by M/s Comet International Lid., Hong Kong

to M/s Gupta Steel, As per the Test Certificate-Inspection Certificate the coils

contain less than 0.9% of Nickel and jess than 12.5% chromium. The goods

supplied by M/s Comet International Lid,, Hong Kong vide Invoice No. CMTSZ-

19185C dated 20.08.2019 accompanying above Test certificate-Inspection

Certificate issued by M/s. Shenzhen Jinminghui Industry and Trading Co. Lid.,

China were cleared by M/s Gupta Steel under Bill of entry No. €814712 dated

07.04.2019 by declaring description of goods as ‘Stainless Steel Cold Rolied Coils

Ex Stock Grade-J3" under CTH 72209022,

6.2, On scrutiny of documents viz. Mill Test certificates/Test certificates-
Inspection Certificates along with Commercia! Invoices, Packing Lists, Bilis of
Lading, Country of Origin Certificates subrutted by M/s Gupta Steel vide letter
dated 08.04.2021, it appears that a Test certificates- Inspection Certificate
No. 20003B-TC dated 09.01.2020 was issued by M/s. Shenzhen Jinminghul
Industry and Trading Co. Lid., China for the Coils supplied under Commercial
Invoice No. CMTSZ-20003B dated 09.01.2020 by M/s Comet International
Lid., Hong Kong to M/s Gupts Steel. As per the Test certificate-Inspection
Certificate the coils contain spproximate’y, 0.86% of Nickel, 12.45% of
chromium and 9.51% of Manganese The said coils supplied bv M/s Comet
International ltd,, Hong Kong vide Commervial Invoice No. CMTSZ-20003B8
dated 09.01.2020 accompanving the Country of Origin Certificate No.
CCPIT70001200059197 dated | 1.01.2020 were cleared by M/s Gupta Steel
under Bill of Entry No. 6645062 dated 27.01.2020 by declaring description of
goods as Stainless Steel Cold Rolled Coil Ex Stock Grade-J3" under CTH
72200022.
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6.3. Similarly, as per all the Mill Test certificates/ Test certificates- Inspection
Certificates, the Cold Rolled Stainless Steel Coils, imported by M/s Gupta Steel
containg mon percentage of chromium and magnesium instead of Chromium &
nickel. However, M/s Gupta Steel imporied the same by declaring as ‘product of
Stainless Steel of Nickel Chromium Austenitic type' and by mis-classifying the
same under CTH 72209022 to evade the applicable Customs duty,

6.4. On scrutiny of documents viz. Mill Test certificates/ Test certificates-
Inspection Certificates along with Commercial Invoices, Packing Lists, Bills of
Lading, Country of Origin Certificates submitted by M/s Gupta Steel vide letter
dated 08.04.2021, it appears that M/s. Shenzhen Jinminghui Industry &
Trading Co. Lid., China has issued the Country of Origin Certificate No.
CCPIT70001190127718 dated 02.07.2019, which accompanying the goods
supplied vide Commercial Invoice No. CMTSZ-19136 duted 30.06,2019 by M/s.
Comet International, Hong Kong to M/s Gupta Steel. On perusal of COO No.
CCPIT70001 190127718 dated 02.07.2019, it appears that the name of supplier
e M/s. Comet International, Hong Kong was mentioned as nonparty
operator which was other than the original manufacturer of the goods i.e.
M/s. Shenzhen Jinminghui Industry & Trading Co. Ltd Further, us per the
notes written n the back side of said Country of Origin Certificate, "the name
must be the same as the exporter described in the invoice” but in the said
Country of Ongin Certificate name of supplier was not written. On perusal of
above said Country of Onigin certificate issued by China based manufacturer in
the name of importer and name of supplier i.e. M/s. Comet International, Hong
Kong, who issued the invoice was mentioned as nonparty operstor, which was
other than the original manufacturer of the goods. The said goods were Lmported
by M/s Gupta Steel under Bill of entry No. 4180359 dated 23.07.2019,

6.5. Similarly, as per all the Country of Origin certificate issued by China based
manufacturer for Cold Rolled Stalnless Steel Cotls, imported by M/ s Gupta Steel,
the name of supplier i.e. M/s Comet International, Hongkong was mentioned as
nonparty operator, which was other than the original manufacturer of the goods
and country, However, M /s Gupta Steel imported the same by availing the benefit
of Notification No 50/2018-Customs dated 30.06.2018.

7. 200 SERIES STAINLESS STEEL

7.1, M/s. Aaloo Metals Limited, a company registered in England & Wales,
the UK's largest independent multi-metals stockholder, in their official website
higps: [ /www.asalco.co.uk provided the specification sheets for various products
wherein they trade including 200 Series stainless steels, In the Specification
Sheet for 200 Series stainless steels, it is categorically mentioned that 200 Series
stainless steels austenitics are typically used to replace types 204 and 301 as
well as Carbon (Chrome-Manganese] Steels mainly for indoor use for low
carrosion applications at room temperature, AISI 201 stainless steel corresponds
1o the specifications of ‘UNS20100/EN1 4372/JIS SUS 201, The main features
of 200 Series stainless steel arc that it has lower nickel than 300 series - with it
being replaced by Manganese: thus lower cost than 300 series: Similar
mechanical & physical properties to 300 series; Similar fabrication performance
to 300 series, including deep-drawing; Non-Magnetic. The specification sheet

categorically provided the content by weight (%) of the major alloying elements,
as shown below:

| Element % Present ]
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 Chromium (Cr) 116,00 - 18.00
Manganese (Mn] 6.80 - 8.50

Nickel (Ni] 2.00 - 5.00 )
_Nitrogen (N) |0.0-0.25
ron (Fe) Balancc

Extract from BS EN 10088-2; Chemical Compositions

Designation Chemical composition % by mass max uniess stated

EN S Mn P S s C 0 Othery
201 {14372 (035 (100 [S.575 10045 0015 |0.050.25 [160080 |- (2555 |-
201t 14371 [0.030 |1.00 jeovso [oo4s (0015 [0asv020 1eovize | lamss
202 |14373 |0as |100 [7.5105 Jooas [0.01s |o.os/0.25 [s7.0m00 |- Jeommo |-

, 8:0,.0005%/
204C (14397 (010 (200 j6.585 [0.040 (0,030 [0.15/0.30 [16.0/10.0 [1.00 200  [200F
X { l 15
AUSTENITIC STAINLESS STEEL [NICKEL CHROMIUM AUSTENIT'C STAINLESS
STEEL)

7.2. Austenitic refers to an alloy consisting mainly of austenite. The most

widely used grade of stainless steel is austenitic, The Austenitic alloys contain a
high percentage of nickel and chromium, which makes them, and the steel made
from them, very resistant 1o corrosion. Austenitic stainless steels are used in a
wide range of applications, including Automative trim, Aircraft, Cookware, Food
and beverage equipment, Industrial equipment. Austenitic stainless steels have
also been used in conventional and nuclear power plants' superheaters and
heating components,

7.3. A multilingual, web-based, [ree-content encyclopedin Wikipedia
hitps / Jen wikipedia org/wiki/Austenitic stainless steel clearly shows that the
Austenitic stainless steel is one of the five classes of stainless steel by erystalline
structure {along with ferritic, martensitic, duplex and precipitation hardened)
There are two subgroups of austenitic stainless steel i.e. 200 and 300 series. 300
scries stainless steels achieve their austenitic structure primanly by a mickel
addition while 200 series stainless stecls substitute manganese a .d nitrogen for
nickel, though there is still a small nickel content. lts primary crystalline
structure is austenite (face-centered cubic) and it prevents stecls from being
hardenable by heat treatment and makes them essentially non-magnetic. This
structure is achieved by adding enough austenite stabilizing clements such as
nickel, manganese and nitrogen. The website categorically provided the average
cantent by weight (%) of the major alloying elements of most common Cr-Ni

austenitic stainless scee] grades, as shown below:

'M TEN designation | AISI c [ ‘lo Ni | Others

. -4 |_grade | —

| 14310 |  X1oceNitss | 301 | 0.10 17,5 NS 8 NS |

14301 | XsCrMitB10 | 304 | <007 | 18S5(NS| 9 | NS

14307 | X2CiNil89 304L ] <0030 (185 Ns] o | s

| 14305 | XBCrNiS18.9+ 303 | <0.10 | ‘ﬂ,..’?;‘im.f{-.:l _0_1__‘1
14541 | X6CeNiTitg-10 | 321 | <008 | 18 | NS 10.5] Ti: 5»C £ 0.70 |

j 14401 | XSCrNiMoi7-12-2 | 316 | <0.07 | 17.5] 2.2 [31.5] N8 |

‘_i 4404 | X2CrNiMol7- 12-2 | a16L || <0030 | 17.5 'msfl 51 N |
14571 | X6CrNiMoTi17-122 | 316Ti | <0.08 175 ][225] 12 | T: 5«C s 0.70 |

L ———
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7.4. M/s. ASM International, the world's largest and most established
materials info.mation society providing access to trusted materials information
through reference content, data and research, education courses and
international events, in their official website https: / /www.asminternational org
provided the literature on the topic ‘Austenitic Stainless Steels’; whercin it is
categorically claborated that ‘Austenitic Stainless Steels' grades are best
viewed 8s a continuum with a lower boundary at 16%Cr - 6%Ni and an upper
boundary at 19%6Cr-129%Ni. This represénts the range from minimum to
maximum austenite stability. The topic ‘Austenitic Stainless Steels' also
provide the content by weight (%) of the major alloying elements, as shown in
table below:

Table 1 Typical compasitions of the most commonly used bean austenitic alloys

Ay [ ~ o - e e o UMb Ut Ot
] SWioe e ol 169 'E) 02 ) B4 Ombis OmP  6iCw
W &rwwiny KO0 G0 4B 1AM MM mm 03 oemls WP a6l
WIN 0I5 am A A 45 n: L 04 QMBS NP esCe
M1 wmaids S0 e ol 16 * 02 10 04 Q00IS OEP  05CH
Vil @rery SMI00 e A (A 1A (T R 048 AONTS AMPF  OACH
™ N R T T ' " e WES OIS LEYF  OACH
134 ey A0E0  G0Y M 1A L 0y LA B4 A0NS OEMP  BACw
Wlontos dwwiny KO0 Q08 DM IR) "l ny I 00 QRIS OEMIP 040w
Mokt vy SO Al AW 1K) .l ) I 04 A0S aeMPr 040
s SN0 A DR A W 02 0s 060 A0S AP U2C0w
) S, em oM (17 Y um 10 04% ODMS U  0en
VN M wm e a4 oS 2 A N0 60IS GOIP DA

7.8, In view of the above, it is clearly evident that the Austenitic Stainloss-
Steel grades have essentially content by weight (%) of alloying elements
Chromium (Cr) from 16%-19% and Nicke] (Ni) from 4.5%-12%. Whereas, the
chemicals compositions shown in the Mill Test certificate/ Test
certificate /Inspection Certificate produced by the importer at the time of import
shows the content of Chromium (Cr) a8 nearly 13% and Nickel as nearly 1%,
which ruled out its classification as Austenitic Stainless-Steel grades. Therefore,
it appears that the goods imported as Cold Rolled Stainless Steel Coils of Nickel
Chromium Austenitic Type by M/s Gupta Steel are in fact Stainless Steel of other
Grudes and be correctly classifiable under CTH 722090%0.

7.6. In view of the above, it is further evident that M/s Gupta Steel had
imported the goods namely ‘Cold Rolled Stainiess Steel Couls' by mis-declaring
‘Cold Rolled Stainless Steel Coils {of Nickel Chromium Austenitic Type)” and by
mis-classifying the same under CTH 72209022 and wrongly availed the benefit
of Customs Notification No. 50/2018-Customs dated 30.06.2018 during the
penod from July2019 to Fabruary2021. As per the Notification no. 50/2018-
Customs dated 30.06.2018, the exemption was available 1o goods falling under
CTH 72209022 and not to the goods (alling under other sub-heading CTH 7220,

7.7. Itis also forthcoming from the evidences on records that M /s Gupta Steel,
had availed the benefit of payment of appropriate duty under Notification No,
50/2018-Customs dated 30,06,2018 on the Country of Origin certificates issued
by China based manufacturers in the name of importer, whereas invoices were
issued by other supplier based at Hong Kong. However, in terms of notes of
completing a certificate of origin in *Box 1. Goods consigned from® the name
must be the same as the exporter described in the invoice and the Rules of
Determination of Origin of Goods under the Asia-Pacific Trade Agreement,

{formerly known as the Bangkok Agreement) Rules, 2006 [Notification No.
94/2006-Cus. (N.T.) dated 31.08.2006 as amended] has no exclusive provision
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for accepting a certificate of origin for which invoice is issued by a non-party,
Therefore, the benefit of exemption from payment of duty under ? aification No,
50/2018-Customs dated 30.06.2018 is not available to the Country of Origin
certificates issued by the manufacturers other than the actual exporters (Invoice
issuing suppliers). The details of such Bills of Entry filed by mis-declanng ‘Cold
Rolled Stainless Steel Coils Grade-J3 of various sizes under CTH 72209022 on
which M/s Gupta Steel has svailed the benefit of exemption under Notification
No. 50/2018-Customs dated 30.06.2018 on the COO issued by manufacturers
but invoices were issued by a non-party are as under:

Table-1
8 EE Mo & Date | COO Centifiests | Name of TO0 certificate Total Differenti
He. No & Date Exporter fssned in the same | Asscssable ol duty
involce of manulbeturer walue (In Rs.)
innsing a|
exparier]
t 080036 dud | 0119111700082 | Comet Shenazben 2033508 104429
16.07.2019 044 dud Internation | Jinmitghu)
28 06,2019 al Lid. Industry und
3 180330 ded | 01190 11700086 | Comet m&m—”xww 102301
23072019 7Ll Imternation | Jinminghal
020732019 al lad, Industry und
‘l‘rdiqCa Led J
2 ATATEAL did | Q119111700108 | Comes Shenzhmm 1605792 B7086
1092019 | 555 dud internation | Jinminghal
18082019 al Lad. Industry and
4 Trading Co._ Lad
4 4811921 ded OI1911170011]1 | Cemet Shenshen 1682726 B4ATH
07 082019 706 did Internation | Jinminghul
22.08.2019 al Lad, Industry and
Trutng Co. lad
L) aRia’i2ded | 0119111700111 | Comet Shenahen 1583123 81Al4
07 0820149 Ti4 aid Internation | JNnminghul
22682019 ul Lad, Induwtry
Trading Co_Lid
“ S001262ded | DIIGILIT001 1S | Comet Shenzhen 1630039 #3710
21.09.2019 605 del Intornateon | Jinmiaghu
DAO9. 2019 ul Led Indantry snd
Trading Co. lad
7 SORRK3AS dad | 0119111700021 | Comel Shenzhen 1581359 1210
A7.09.2019 531 dud Internation | Jinmenghui
10.09.2019 L, [ Irduntry end
| | Troding Co. Lad
) 188502 ded | 0119111700126 | Comet ' Shenzhen 1651032 TS
G3.102019 | 266 dud Intmrnatem | Firmenghul
| | 20.09.2019 al Led. industry and |
] i T |
9 5190439 ded | 119111700129 | Comet W 1625663 A345L
07.10.2019 | 3% ded Internation  Jinmenghiad |
| 20,08.2009 ol Led, Industry and
‘ | Trading Cu. 1t
10 55167Edid | 0119111700142 | Comet Shenzhen 1683282 Roeas
. 01.11.2019 856 ded Internation | Jinmsnghul
‘ 17,10.2019 ol Lad Industry and
= : Troding Cu, Ltd
}] 5516246 did | 0119111700142 | Camet Shenthen 1727304 BRT05
0L IL2019 657 did Istermation | Jinminghul
17.10.2019 el Lud Industry and
Troding Co. Lid
12 STO3a8U étd | 0119111700153 | Comet Sheruben 1688504 B6T1
22112089 0l6 dad Internation | Jinminghal
0211 3019 ul Lag, I ol
| T Co i
[ 13 5795314 dtd | 0115111700153 | Come 1675866 5063
22.11.2019 L 024 did Intemation | Jwnminghu
| | 02112019 al Lad, induscry and
| Trading Co. Lad
14 5010109 ded | 0119113700139 | Come Shenzhen 1 500687 TI0NT
02122019 423 dud [atemation | Jinminghui
11.11.2019 ul Lad Indumtry wnd
Truding Co_Ltd
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1 SUToNSE did | 0119111700108 | Comet Khenzhen 146224908 75005
06 12209 273 dud Internstem | Jinmeoghul t
22112019 al Lad Induntry and
15 BHOMGSE ded | 0119111700172 | Comet IR16334 1446
11122019 | 5866 did Internatian | Jinmnghd
25,11,2019 al Led Industry xnd
Troding Co. Lid
77 6260007 d DIV ITO0NTY | Comet Shenthen 1454518 Ta42
I 122019 952 dd Internation | Jinnunghul
02.12,3019 ul Lad. Ionluntry und
1. 6204128 did | 0119111700579 | Comet W 1437856 73830
27122019 UTs dd Intormatem | Jimmenghul
02122019 al Lid. Induntry and
Truding Co. Lid
19 6I6TISY dud OI1G11I7001R2 | Comet Shenahen 1290250 TI8SY
2812219 012 did Internation wa
09122019 ol Leel !rradnm and
rading Co, L
x B267K1T did | 0119111700181 | Comer Shenshen 1450533 74553
28.12.2019 985 did Irernavon | Jismenghul
08122019 ol Lid. Indusiry and
N 6316813 A QII191117001758 | Comet Shenshen 1468517 75435
01.01.202 720 ditd Internavon | Jinmanghud
281122019 al L. Insdustry end
Trading Co._Ltd
n 631708] atd OHI9ITOOLS]L | Comet Shenzhen 1555544 TATAN
01.01.2020 985 dd Internation | Jinmanghul
N1 2019 al Laed. induntry and
Trading Co L4d
p A 6358566 did G191 11700189 | Comet Shenzhen 1489604 THAGH
06, 01,2020 277 dd Internanon | Jinmanghut
16122019 al Lid. Industey and
Trading Co. L4d
M HIBG012 dud QHI91117001%9 | Comet Shenzhen 14970618 Towos
06, 01,2020 264 it Internation | Jinmenghul
161220189 nl Induntry and
Trading Co, lad
a5 GABS06S aid | 011%111700193 | Comer Shenshen 2060820 152051
16.01. 2020 505 dia Internation | Jimmanghu
27.12.2019 ol Lid. Industry and
d
25 BATT 166 did Q120111700004 | Comet w 14518580 T4580 !
22012020 | 357 dd (nternation | Jinmengh H
20.12.2019 al Lid Iedaury and
== = Trading Co, Ll e '
b 6645062 did 01201 11700009 | Comet Shenzhen 148_7155 76371
I7.01.2020 410 dud Internation | Jinmnghns)
11.0).2020 wl Lad Imluwtry and
Trading Co. L.ud |
M el did 0120111700011 | Comet Shenzhen 2E8a822 14N ‘
27.01.2020 700 did Internation | Jinmenghul
16012020 al Lad. Industry and
* TradingCo L4d |
2 TASET26 A 0120111700020 | Comet Shenzhen 1547571 79474
26,001 20) 285 aid Intermation | Jinmenghul
1203 2030 wl Lid Induntry and
- AT Truding Co. Ltd_
k) TEGHUNT did | 012071 1700026 | Comet Shenthen AR08 158270
17,04 20 957 dud Internaten
20,03 2020 ol Lid. Induntry and l
N 7514010 dud 01201 117000% | Comet W 3GR8216 158503
24,04 2020 287 Intornation | Jinmmghud
07.04.2020 al Lid. Industry snd !
Trading Co. Led
i1 1 750034% did | OI201TI700030 | Comet Shanxhen S05iR0 T TSEA30 |
28.04.2020 262 dut Internation | Jinminghu
07042020 ul lad inchastry and
ENTOCE e Tradang Co. Lad
" TSTOMSI g | O12011170002¢ | Comet Shenzhen 2955728 151789
02,05, 2020 564 dud Intesrnation | Jinmiaghui |
20.03.2020 wl Lid Industry and
Trading Co Lad
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34 THATHS A | 0I2011170002¢ | Comet Sheriahen 2948535 150447
04082020 553 did ¢ Internution | Jnsinghu
20.03.2020 ol Lad, l:am:ym
35 7887064 did | UI20111700033 | Comn | Sherizhen 1542011 79189
04.05 2020 G148 did intesnation | Jinminghul
| 18.04.2020 ul Lud. tndustry ard
=== } Trading Co_Ld
£ ToAAI2d dit | 032011170000 | Comer Sheashen 1457363 Tadns
2206200 9 2204 Internation | Jinminghti
08062020 al Last, tncdustry and
- | “rading Co. Lad
v BO3T1Th ded | 0120113700058  J Shenshen 1577148 TRUNG
20062020 | 224 dud {1 Jtyoulong Import
04,06, 2000 | Internations | & Expart Co, 2d
' ul Oroup
k[ Hi4|1083dsd | 0I201 11700067 | Comet Shenxhen | BA0HAS Q4540
11072020 450 did Internanen | Jinmunghu
21.06,2020 ul L. indumry and
: | Trading Co. Lad
9 RT60I3dwt | 0120111700073 | Comat Shenzhen 2131819 1604833
- 235.07,2020 804 did neemacon | Jinmmngha
10.07.2020 ol L, Tedustry and '
| Trading Co. Ltd
40 B427923 dwd | 0120111700078 | Jaayan Shenzhen Idea 1501450 77108
10.04.2020 597 ded | (Homgkong) | Impurt & Expont
10.07.2020 Intermatson | Trade Co. Lid
#l Group
.| Limited
4 BSEM0M4 did | 0120111700088 | Hayao Shenshen Top 1549012 79579
21082000 | 375 dud (Honghurg | China lep & Exp
| 12.08.2020 internaton | Co. lad.
ol Group
: | Vinwted - =3
42 2000581 éwd | 0120111700133 | Comet ~ Snenzhen 070280 157672
19.12.2020 A2% ded | tmermavon  Jinminghl
y 0T,11.2020 ol Leg | Industry and
Truding Co. Ltd
| 43 2000552 ded | 0120111700132 | Comer Shenzhen 3030636 155636
19.12.2020 403R dut ltetnntion | Jinminghul
07.11.2020 ol Lat [nduntry and
44 2149288 d1d | 0120111700157 | Camet "W J0ATHE 136325
29 12,202 396 ded Internatiar | Jinminghul
10.12.2020 al Led ;2mpuym
L
a5 2179240 dd | 0120111700146 | Comet iw 2868707 147321
A1,12.2020 653 dadt | Imteenation. | Jinmingh
06122020 | allad | Induntry und
4 ,Jruding Co. Ld -
a5 217942 4 | 0120111700154 | Comet | Shenehen 2960560 152038
3.12.2020 554 ded ! imternatior | Jmminghul
11.12.2020 | Lot Indantry and
| _Trading Co. Lid
I“ 2170040 drd | 0120011700154 | Shenzhen AXIN29 153208
31.12.2020 01 dad Intermution | Jinmingtul ,
11122020 ol lad | Industry wed |
i ¢ L . Trading Co. Ltd o=
N 2179244 dtd | 0120111700140 | Camer Shenshen ATHSAB | 58007
31.12.2020 321 dud | Imemmation | Jinminghul
| 06122020 l ol Lad Induntry ard
| _Trading Co._Ltd
aq 2179247 ded | 01201 1170014% | Come: Shenshen 1418161 T80
312202 | T4l dud | Internation | Jiaminghal '
10.12.2020 al lad Industry and
————— '_______4 I o Lid |
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A0 [ RaTRIdad | 0121011700001 | Comen Shenzhen 2993557 | |53R35
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From the above, it appears that Country of Origin certificates issued by the
manufacturers based in China, who is not actual exporters (Invoice |ssuing
suppliers], therefore benefit of exemption from payment of duty under
Notification No. 50/2018-Customs dated 30.06.2018 is not available to M/s

Gupta.
7.

7.1. During the course of investigation, M /s Gupta Steel have voluntarily made
payment of differential duty amounting to Rs. 30,00,000/- (Rs. 15,00,000/ - vide
TR-6 Challan no, GT/01/2021 dated 17.09.2021 and Rs. 15,00,000/- vide TR-
6 Challan no. GT/02/2021 datwed 14.03.2022), arises due 1o mis-classification

of goods imported by them.

7.2, REJECTION OF CLASSIFICATION OF COLD ROLLED STAINLESS STEEL
COILS UNDER CUSTOMS TARIFF HEADING 72209022 AND RE-
CLASSIFICATION UNDER CTH 72209090.

70 3.

As per the General Rules for the Interpretation of the Harmonized
System, the classification of goods in the Nomenclature shall be governed by
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certain principles. As per Rule | of the Generai Rules for the Interpretation ‘the
ttles of Sections, Chap(asandsub-ampters arepmmdadforcasvo[refamce

°aQ i ection_o 1L providcd such
headings or No!cs do not othafunse require, acoordmg to Uw ]ouowmg provisions
fLe. GR, 210 6)".

7.2, M/s Gupta Steel had imported ‘Coid Rolied Stainless Steel Coils’ by
wrongly claiming classification under Customs Tariffl Heading 72209022 during
the period from Julv2019 to Fabruary2021. Further, from the evidences
available in the form of Test Certificate-Inspection Certificates produced by the
importer ut the time of import which shows the content of Chromium (Cr) as
nearly 13% and Nickel as nearly 1%, which ruled out its classification as
Austenitic Stainless-Steel grades. As per website of M/s. Aalco Metals Limited, a
company registered in England & Wales, the UK's largest independent multi-
metals stockholder and as per multilingual, web-based, free-content
encyclopedia  Wikipedia  https:/ /en wikipedia org/ wiki/Austenitic_stunless
sicel, the Austenitic Stainless-Steel grades have major % of Nickel. Therefore, it
appears that the goods imported as Cold Rolied Stainless Steel Coils of Nickel
Chromium Austenitic Type by M /s Gupta Steel are in fuct Stainlers Steel of other
Grades and be correctly classified under CTH 72209000.

7.3, From the investigations carried oul in the case it appears that M/s
Gupta Steel was well aware of the fact that the benefit of Notification No 50/2018-
Customs dated 30.06.2018 was svailable under CTH 72209022 and not under
CTH 72209000. They therefore, wrongly claimed classification under CTH
72209022 with a mala-fide intention of evading Customs duty by wrongly availing
the benefit of Notification No 50/2018-Customs dated 30.06.2018. The importer
with an intent to evade payment of Custom Duty had consciously and
intentionally mis-declared the goods under CTH 72209022 in the import
documents by suppressing the fect that, Cold Rolled Stainless Steel Coils were
not Nickel Chromium Austenitic Type'. Thercfore, it appears that the importer
had knowingly involved themselves in the suppression & mis-statement of the
material facts.

7.4. From the facts and evidences discussed in the foregoing, it is established
that the goods Cold Rolled Sta'nless Steel Coils imported by M/s Gupta Steel
should have been appropnately classified under CTH 72209050 nd the benefit
of Notification No, 50/2018-cusioms dated 30.06.2018 was not applicable under
CTH 72209090 during the relevant period.

8. VIOLATION OF LEGAL PROVISIONS OF CUSTOMS ACT, 1962

8.1. Vide Finance Act, 2011 w.e=f 0804 2011 “Sclf-Assessment™ has been
introduced under the Customs Act, 1962, Section 17 of the said Act provides for
self-assessment of duty on impor and export goods by the importer or exporter
himsell by filing a bill of entry or snipping bill & the case may be, in the electronic
form, as per Section 46 or 50 respectively. Thus, under scli-assessment, it is the
importer or exporter who will ersure that he declares the correct classification,
applicable rate of duty, value, benelit of exemption notification claimed, if any in
respect of the imported / exparted goods while presenting Bill of Entry or Shipping
Bill. In the present case, it is evident that the sctual facts were only known to the
importer about the product and aforesaid fact came to light only subsequent to
the in-depth investigation carried out by DRI Therefore, it appears that M/s
Gupts Steel have deliberately contravened tne above said provisions with an
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intention to evade payment of Customs Duty by wrongly availing benefit of
Notification No. 50/2018-customs dated 30.06.2018 on the impert of Cold and
Hot Rolled Stainless Steel Coils as specified in the first schedule under Section 2
of Customs Tariff Act, 1975, It appears that M/s Gupta Steel had contravened
the provisions of Section 46{4A) of the Customs Act, 1962 in as much as M/s
Gupta Steel while filing Bill of Entry, failed to ensure the accuracy and
completeness of the information filed by them and thereby failed to fulfill their
legal obligation of providing correct classification of the imported goods, in the
Bills of Entry and other documents presented by them before customs.,

9. CULPABILITY AND LIABILITY OF NOTICEES

9.1. From the aforesaid, it sppears that the importer had knowingly and
deliberntely indulged in suppression of facts and had willfully misrepresented
/mis-stated the material facts regarding the goods imported by them in the
declarations made in the import documents including Check lists presented for
flling of Bills of Entry presented before the Customs at the time of import for
assessment and clearance, with an intent to evade payment of applicable
Customs Duty by wrongly availing benefit of Notification No. 50/2018-customs
dated 30.06.2018, Thercfore, the pravisions of Section 28{4) of the Customs Act,
1962, is applicable for demand of duty not paid/short paid. The differential
Customs duty amounting to m.mzznl- in respecl of nnpons at vnnous

mdxcau:d in Anmun-A to B the SCN {R&39,94,338/ in rcspcd of tht unports
ut Mundra port (INMUN]) as detaled in Annexure-A, Rs. 18,31,600/- in respect
of the imports at Dudri ACPL CFS (INAPL6) as detailed in Annexure-B,
Rs.10,00,154/- in respect of the imports at Dadn-CGML (INCPL6) as detailed in
Annexure-C, Rs.3,13,308/. in respect of the imports at Dadri-OGML (INBULS) as
detailed in Annexure-D and Rs.1,42,976/- in respect of the imports at Noida-
Dadn, ICD (INDERG) as detailed in Annexure-E) is linble to be recovered from M/ s
Gupta Steel, under Section 28(4) of the Customs Act, 1962 along with applicable
interest under Section 28 AA itad.

9.2. M/s Gupta Steel have imported Cold Rolled Stainiess Steel Coils valued at
Rs. 14,30,77,101/- (as detailed in Annexure-A w E to the SCN), by deliberately
resorting to mis-statement & suppression of the material fact that the said goods
are classifinble under CTH 72209090 in contravention of the provisions of Section
46 (4) of the Customs Act, 1962. In terms of Section 46(4) of Customs Act, 1962,
the importer was required to made a declaration as to truth of the contents of the
Bills of Entry submitted for assessment of Customs duty, which in the instant
case, M/s Gupta Steel had failed to fulfill the conditions in respect of the imports
of 'Cold Rolled Suin]eu Swel les through vnnoua MQQ[_S_QZ_Q

Wmmmmw Far these contraventions and
violations, the goods fall under the ambit of ‘smuggled goods' within the meaning

of Section 2{39) of the Customs Act, 1962 and are liable for confiscation under
the provisions of Section 111(m) of the Customs Act, 1962,

9.3. The aforesaid acts of suppression of fucts and willful mis-statement by M/s
Gupta Steel had led to evasion of Customs duty of Rs.72,82,376/- thereby
rendening them liable for penalty under Section 114A of the Customs Act, 1962,
in as much a. the Customs duty amounting to Rs.72,82,376/- was cvaded by
reason of willful mis-statement and suppression of facts with a malafide
mtention. All the aforesaid acts of omission and commission on the part of M/s
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Gupta Steel have rendered the subject imported goods totally valued at
Rs.14,30,77,101/- (as detailed in Annexure-A to E to the SCN) lable for
confiscation under Section 111{m) of the Customs Act, 1962. M/s Gupta Steel
are therefore linble to penalty under Section 112{g) and/or 112(b) +f the Customs
Act, 1962. In the present case, it is also evident that the actual facts were only
known to the importer about the product and its actual classification. However,
it appears that M/s Gupta Steel had knowingly and intentionally made, signed
or uscd the declaration, statements and/or documents and presented the same
to the Customs authorities, which were incorrect in as much as they were not
representing the true, correct and actual classification of the imported goods, and
have therefore rendered themselves liable for penalty under section | 19AA of the
Customs Act, 1962 also. Since M/s Gupta Steel have violated the provisions of
Section 17 and 46 of the Customs Act, 1962 which was their duty to comply, but
for which no express penalty is clsewhere provided for such contravention or
failure, they shall also be liable 1o penalty under Section 117 of Customs Act,
1962 However, since, M/s Gupta Steel is proprictorship firm, no separate
penalties are proposed on the firm.

9.4. It further appears that mis-declaration of description and mis-
classification of goods in the import documents viz, Bills of Entry presented by
M/s Gupta Steel before the Customs authorities, was done on the direction and
under the guidance of Shri Daksh Garg, Proprictor of M/s Gupta Steel to wallfully
suppress the correct description and classification of goods with an intent
evade payment of applicable Customs Duty. Shri Daksh Garg had full knowledge
about the mis-classification of the said imported goods in as much as Shn Daksh
Garg was overall responsible for all imports and finalization of classification of
imported goods, He was in constant touch with the overseas supplier of goods to
manage documents for misclassification of goeds and instruct Customs broker
to produce the same before customs for clearance. M/s Gupta Steel received the
Test Certificate-Inspection Certificate, wherein the chemicals compositions of
goods and country of origin certificate received was given, as per that goods were
rightly classified under CTH 72209090 but Shri Daksh Garg instructed Customs
broker to file the Bills of entry under CTH 72209022 to evade duty, Shri Daksh
Garg was aware that the consignments imported by M/s Gupta Steel was
actually Cold Rolled Stainless Steel Coils falling under CTH 72209000, as it was
evident from the documents available in the form of Mill Test Certificate /Test
Certificate-Inspection Certificate, country of origin certificate produced by the
importer and admitted by Shri Daksh Garg, Proprietor of M/s Supta, All the
wloresaid acts of omission and commission on the part of Shri Daksh Garg have
rendered the imported goods hiable for confiscation under Section 111 {m) of the
Customs Act, 1962, and consequently rendered him liable for penalty under
Section 112(a) and/or {b) of the Customs Act, 1962. Further, it aiso appears that
Shri Daksh CGarg had knowingly and intentionally prepared/got prepared,
signed / got signed and used the declaration, statements and /or documents and
presented the same to the Customs authorities, which were incorrect in as much
as they were not representing the true, correct and actual classification of the
imported goods, and has therefore rendered himselfl lable for penalty under
section 114AA of the Customs Act, 1962, Since Shri Daksh Garg, Propnetor of
M/s Gupta Steel has also violated the provisions of Section 17 and 46 of the
Customs Act, 1962 which was his duty to comply, but for which no express
penalty is elsewhere provided for such contravention or failure, he shall also be
liahle to penalty under Section 117 of Customs Act, 1962,
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9.5. It also appears that M/s. R R Logistics, M/s. Exim Transtrade (India) Pyt
Ltd. und M/s. Shri Balaji Logistics, all Customs Broker firms acted on behalf of
M/s Gupta Steel for clearance of consignments of Cold Rolled Stainless steel
Coils from customs. M /s Gupta Steel handed over the documents to the Customs
Brokers for filing of Bills of Entry and to arrange clearance of the goods. M/s. R
R Logistics, M/&. Exim Transtrade (India) Pvt Ltd. and M/s. Shri Balaji Logistics.
who handles clearance activities in the capacity as the Custom Brokers are
responsible for having indulged in the conspiracy of mis-declaration of
description and mis-classification of goods, M/s. R R Logistics, M/s, Exim
Transtrade (India] Pyt Ltd. and M/s. Shri Balaji Logistics had hatched a
conspiracy with Shri Daksh Garg, Proprietor of M/s Gupta Steel with sole aim
to clear the Cokd Rolled Stainless steel Coils without payment of applicable
Customs duty by willfully mis-declaring its description and carrect CTH No, M/s.
R R Logistics, M/s. Exim Transtrade (India) Pvt Lwd, and M/s. Shri Balajl
Logistics were very much aware that the consignments imported by M/s Gupta
Steel by declering as Cold Rolled Stainless Steel Coils (of Nickel Chromium
Austenitic Type)' was actually Cold Rolled Stainless Steel Coils falling under
heading others of chapter 7220, as it was evident from the documents available
in the form of Mill Test Certificate /Test certificate-Inspection Certificate, country
of arigin certificate produced by the importer and admitted by Shri Daksh Garg,
Proprietor of M/s Gupta, The commissions and omissions on the part of M/s. R
R Logistics, M/s. Exim Transtrade (India) Pvt Lad, and M/s. Shri Balaji Logistics
who are Licensed Customs Broker Firms were in violation of the obligations
casted on them in terms of Regulation 10 of the Customs Broker License
Regulations, 2018, By these deliberate acts and omissions, they abetted M/s
Gupta Steel in mis-declaring the description of goods and mis-classifying the
CTH of imported goods in the Bills of Entry filed by them, M/s. R R Logistics,
M/s. Exim Transtrade (India) Pvt Ltd. and M/s, Shri Balaji Logistics connive!
with M/s Gupta Steel und facilitated them the import goods without payment of
applicable Customs duty in contravention of the provisions of Custorns Act,
1962, the Cusioms Brokers Licensing Regulations, 2018 and other statutes. All
the aforesaid acts of omission and commissions on part of M/s. R R Logistics,
M/s. Exim T anstrade (India) Pyt Lid. and M/s. Shri Balaji Logistics have
rendered the imported goods Liable for confiscation under Section 11 1{m) of the
Customs Act, 1962. Further, they had consciously dealt with the said goods
which they knew or had reasons 10 believe, were liable to conliscation under the
Customs Act, 1962, By these acts, M/s. R R Logistics, M/s. Exim Transtrade
(india) Pvt Ltd. and M /s, Shri Balaji Logistics have rendered themselves lable to
penalty under provisions of Section 112 (a) and /or 112(b) of Customs Act, 1962,
They prepared/got prepared, signed/got signed documents which they had
reasons to believe were false and thereby rendered themselves liable for penalty
under Section 114AA of Customs Act, 1963,

9.6. It further appecars that mis-declaration of description and mis-
classification of the goods in the import documents viz. Bills of Entry filed by
M/s. R R Logistics, M/s. Exim Transtrade (India] Pyt Ltd. and M/s. Shri Balaji
Logistics on behalfl of M/s Gupta Steel before the Customs authaorities, was done
on the direction of Shri Deepak Sawlani, G-card holder and Authorized signatory
of M/s. R R Logistics, Shri Jignesh Mota, G-card holder and Senior Manager of
M/as. Exim Ti mistrade (India) Pyt Ltd. and Shri Jitender Kumar, Proprietor of
M/s. Shri Balaji Logistics. Shri Daksh Guarg, Proprietor of M/s Gupta Steel
handed over the documents to Shri Deepak Sawlani, Shri Jignesh Mota and Shri
Jitender Kumar for filing of Bills of Entry and to arrange clearance of the goods.
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Shri Deepuk Sawlani, Shri Jignesh Motz and Shri Jitender Kumar were aware of
the correct classification of the goods but as per the directions of Shri Daksh
Garg, Proprictor of M/s Gupta Steel, they willfully and knowingly suppressed the
true, correct and actual description and classification of the goods with an intent
to facilitate M/s Gupta Steel for cevasion of applicable Custoins Duty, Shri
Decpak Sawlani, G-card holder and Authorized signatory of M/s. R R Logistics,
Shri Jignesh Mota, G-card holder and Senior Manager of M/s. Exim Transtrade
(india) Pvt Lid. and Shri Jitender Kumar, Proprietor of M/s. Shri Balaji Logistics,
who handied clearance activities in the capacity as the Custom Brokers are
responsible for having indulged in the conspiracy of mis-declaration of
description and mis-classification of the goods. Shri Deepak Sawlani, Shri
Jignesh Mota and Shri Jitender Kumar had hatched conspirscy with Shri Daksh
Garg, Proprietor of M/s Gupta Steel with sole aim to clear the Cold Rolled
Stainless steel Coils without payment of applicable Customs duty by willfully
mis-declaring its description and correct CTH No. Shni Deepak Sawlani, Shri
Jignesh Mota and Shri Jitender Kumar were very much aware that the
consignments imported by M/s Gupta Steel by declaring as Cold Rolled Stainless
Stee! Colls (of Nickel Chromium Austenitic Type)' was actually Cold Rolled
Stainless Steel Coils falling under heading others of chapter 7220, as it was
eviderit from the documents available in the form of Test certificate-Inspection
Certificate, country of origin certificate produced by the importer and admitted
by Shri Daksh Garg, Propnetor of M/s Gupta Steel. The commissions and
omissions on the part of Shri Deepak Sawlani, Shri Jignesh Mots and Shri
Jitender Kumar who were G-card holder and Authorized signatory/ proprictor of
the respective Licensed Customs Broker Firms were in violation of the obligations
casted on them in terms of Regulation 10 of the Customs Broker License
Regulations, 2018, By these delibernte acts and omissions, they abetted M/s
Gupta Steel in mis-declaring the description of goods and mis-classifying the
CTH of imported goods in the Bills of Entry filed by them. Shri Deepak Sawlani,
Shri Jignesh Mot and Shni Jitender Kumar facilitated M/ s Gupta Steel to clear
the import goods without payment of applicable Customs duty in contravention
of the provisions of Customs Act, 1962, the Customs Brokers Licensing
Regulations, 2018 and other statutes, All the aforesmd acts of omissions and
commissions on the part of Shri Deepak Sawlani, Shri Jignesh Mota and Shn
Jitender Kumar have rendered the imported goods liable for confiscation under
Section 111{m) of the Customs Act, 1962. Further, they had consciously dealt
with the said goods which they knew or had reasons to believe, were liable to
confiscation under the Customs Act, 1962, By these acts, Shri Deepak Sawlani,
G-cnrd holder und Authorized signatory of M /s, R R Logistics, Shri Jignesh Mota,
G-card holder and Senior Manager of M/s. Exim Transtrade (India) Pvt Ltd, and
Shri Jitender Kumar, Proprietor of M/s, Shri Balay Logistics have rendered
themselves liable to penalty under provisions of Section 112 (a) and /or 112(b)} of
Customs Act, 1962, They prepared/got prepared, signed /got signed documents
which they had reasons to believe were false and thereby rendered themselves
liable for penalty under Section | 14AA of Customs Act, 1962,

10. The Port/ICD/SEZ wise details of goods imported by M/s Gupta Steel
(IEC-0516983580) having office at B-47/2, Wazirpur Industrial Area, Wazirpur
Delhi-1 10052 suppressing the description and Classification of goods, along with
assessable value and Differential Duty demanded is as detailed below:

Table-2
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Bills of Entry No. & Date | Ports / ICDs/ SEZof Value of goods | Duty  Short

re

imports imported (Rs.) | paid/ te be
| recovered (Rs.) i
1 ' 3 a 1 s |
1 | As shawn in Annexure-A | Mundm port 77779957 3994334
10 the notlee (INMUN 1|, Gujarat
2 T As shown in Annexured | Dadri ACPL CFS | 36036872 | 1831600
| to the notice | ONAe)
3 | As shown in Annexure-C | Datdri-COML 19475554 1000154
| 10 the noties (INCPLS) . -
4 | As shown in Annexure-D | Datt-CGMI, H100916 313308
1o the notice {INBULS)
5 | As shown in Annexure- E | Nosda-Dadn, ICD 2784102 1432976
10 the notice (INUDERS) BN R .
Total 14,30,77,101/- | 72,82,376/-

11. DEMAND OF DIFFERENTIAL DUTY:

11.1. After completion of the investigation, M/s Gupta Steel (IEC-
0516983580) having office at B47/2, Wazirpur Industrial Ares, Wazirpur
Delhi-110052, were called upon to show cause to the Commissioner of Customs,
Custom House, Mundra, Port User Building, Mundm Port & SEZ Mundra,
Kutch, Gujarat-370421, wherein following has been proposed:-

(i} The declared classification of the subject goods in the Bills of Entry as
detailed in Annexure's, shown in Column No. 2 of the Table in Para-7.7,
should not be rejected and goods be re-classified under Customs Tanfl
Heading No. 72209090 of the First Schedule to the Customs Tarifl Act,
1975 and why the subject Bills of Entry should not be reassessed;

(1) The goods valued of Rs. 14,30,77,101/- (Rupees Fourteen Crore Thirty
Lacs Seventy-Seven Thousand one Hundred one only) as per Column
No. 4 of the Table in Para-7.7 and as detailed in Annexure A 1o E attached
to this show cause notice should not be held Lable for confiscation under
the provisions of Section 111{m) of the Customs Act, 1962; however the
same have been cleared and are not physically available for confiscation.

(i) Differential/Short paid Customs duty amounting to Rs. 72,82,376/-
[Rupees Seventy-Two Lacs Eighty-Two Thousand Three Hundred
Seventy-Six only) as per Column No. 5 of the Table in Para-7.7 and as
detailed in Annexure A to E attached to the subject Nouce, should not be
demanded and recovered from them under Section 28(4) of the Customs
Act, 1962 slongwith applicable interest under Section 28AAibid;

[iv) The Customs Duty amounting of Rs. 30,00,000/- (Rupees Thirty Lacs
Only) already paid by M/s Gupta Steel, shoukd not be appropriated towards
their Dutv Liabilities mentioned at (iii) above;

11.2. The said Show Cause Notice dated 03,05.2023 was also issued 1o following
persons/companics/ firms / concerns as appearing in Column 2 of the following
Tables, wherein it has been proposed to impose penalty on them as under:
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- Sr. ' Penal provisions under Customs Act,
No. anan | 1962 )
() ) @ @ s e | m

I Shri Daksh Garg, Proprietor 112(x]  112(b) 114AA | 117
‘of M/s Gupta Steel (IEC .
0516983580) | |

2 | M/s RR Logistics, Gandhidham, |12(a] 112(b) | — | 114AA | — |
. Kutch .

3 M/s. Exim Transtrade (Incia} Pet 112000  112(b) | — 119AA | —
Ltd, Mumba: 400080

i M/s Shri Balaji Logistics 5.15/5. T’iTiehTf"li‘zfﬁi‘* — 113AA | —
DLF, Phase-1ll, Gurgaon-122002, |
Haryana | | , J

5. Shri Deepak Sawlani, G-card 1120 | 112(b)  — L14AA | — |
holder & Authorized signstory of | |

| M/s R R Logistics ‘ |

"5, | Shri Jignesh Mota, G-card halder | 112(a) | 112(b) | — | 114AA | — |

‘ and Senior Manager of M/s. Exim | '

| Transsrade (Indiaj Pyt Ltd | .

’ 7. | Shri Jitender Kumar, Proprictor of | 112(a) | 112(b) | - 114AA '

M /s Shri Balaji Logistics | |

12. DEFENCE SUBMISSION OF THE NOTICEES

12.1. M/s, Gupta Steel made defence submission vide their letter dated
| 5.04 2024 wherein they interalia stated as under:

1 we had truthfully submitted all the details and documents at the time of
import, ie. description and classification of goods, invoices, Mill Test
Reports, Country of Onigin Cersificates, ete, The department had accepted
their claim and cleared @ large number of imports of different importers
spanning over a period of 3 vears,

II.  we had adopted the TarilY classification and claimed the exemption benefit
under the notfication as per our understanding of the scope of Tanff
heading and exemption notification.

1.  As per the Indian Standards (IS) published by the Bureau of Indian
Standards [BIS), there is no separate meaning or definition provided for
Nickel-Chromium austenitic steel and therefore, the classification claimed
and adopted by them is correct

V.  The classification adopted by us has been rejected by the department by
relying on websites of certain suppliers and Wikipedia, which are not
recognized technical authornty on the subject.

V.  The Department cannot reject the Certificate of Country of Origin without
holding any consultations with the issuing authority.

V.  The allegation of suppression of facts and wilful misrepresentation/
misstatement 1o invoke the provisions of Section 28(4) is a bare allegation
and without any basis. A difference of opinion on classification cannot be
the basis to claim suppression of facts.

Vil. The demand is barred by limitation of time.

Vil Our detniled submissions on the afore-mentioned points are 8s under:
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For the purpose of classification of imported goods, the scope of Customs
Tariff heading is of paramount importance. The scope of any heading is to be
determined by the language used in the heading and the relevant section
notes, chapter notes and heading/subheading notes, The heading 7220 s
relevant for us,

7220 Flat-rolled products of stainless steel, of » width of less than 600
mm

Not further worked than hot rolled:

7220 20 - Not further worked than cold rolled [cold-reduced):
7220 90 - Other:
72209010 - Skelp [strips for pipes and tubes)
- Strips for pipes and tubes fother than skelp)
7020 9021 wss  Chromium Type
7020 9022 ~-«  Nickel chromium austenitic type
7020 9029 —  (ther
7020 90%0 - Other

At the six-digit level, the goods are classifiable under CTH 7020 90. In the
HSN, there i no entry at the 8-digit level, The entries at the 8-digit level have
been introduced by the national customs adminstrations depending on thesr
rcqulruncnmlndthemvury&mummqmmmry lnlhi-h.cltground.
the scope of the entry mivm Au ¢ Type"™
underthehdhu@m?uﬂh\cﬂsmbeminwmdthcdumpuon
given in the CTH along with the Section and Chapter Notes. A perusal of the
Section Notes under Section XV of the Customs Tarill and Chupter Notes
under Chapter 72 of the Customs Taniff indicates that the termuinology ‘Nocked
chromium sustenitic steel” has not been defined anywhere in the Customs
Tanfl. In this factual matnx, the scope of this entry can be understood in
terms of the national standards published by the Buresu of Indian
Standards. In the said Indian standards {IS], the descniption used s
‘aus* wutic steel”. There is no further classification of austenitic steel provided
under the Indian standards.

In IS 6911, four major categories of stainless steel mentoned are Austenitic
steel, Ferritic stainless steel, Martensitic stainless steel and Duplex stainless
steel, As far as austenitic type steel is concerned, as per IS 6911 [as
reaffirmed in 2022), the different grades of steel mentioned are 200 series,
300 sentes and N series, In 200 scriea, the percentage of Nickel is lower than
the percentage of Nickel in 300 serien. However, the percentage of Nickel is
lowest for the ‘N’ senes, 1.e. for N1 grade, Nicke! percentage preacribed is from
1.00-2.00 percent.

Further, [S 15997:2012 deals with Low Nickel Austenitic stainless steel
sheets and strips for utensils and latchens appliances. In this standard, the
austenitic steel grades N1, N2 and N3 are mentioned. This standard has been
amended in March 2023 {efflective 01.09.23) and three grades of steel, i.e. N5,
N6 and N7 have been incorporated wherein the Nickel percentage has been
prescribed between 0.20 to 0.95 percent

From the above analysiy, it 1s clear that there are cerain grades of austenitic
stee’ which can have very low percentage of nickel. Further, there are no
scparate categories of austenitic steel defined in the Indian standards such
an ‘Nickel Chromium Austenitic Steel’ or ‘Manganese Chromium Austenitic
Steel'. The IS simply provide for the percentage of different components in the
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sustenitic steel without defining the same us Nickel-chromium’ type or
‘Manganese Chromium’ *vpe, .

Xl The Department has alleged such o stipulation in the SCN whersin it has
been cancluded that an sustenitic stee! having more munganese chromium
than nickel chromium will not be a ‘Nickel Chromium Austenitic Steel’. There
I8 no such categorization i the Indian Standards or in any other statutory
literature, The Indian standarde do not also stipuiate calculation of
percentage of manganess chroamium on one hand and that of nickel und
chromium on the other hand to armve at what type of austenitic steel it is.
Once it is established that the item imported (J3 grade) (s an austenitic steel
and it comes out clearly frum the chemical analysis that botk Nickel and
Chromium are present i the same, the item imported will squarely {all in the
category of ‘Nickel chromium austenitic steel’ under CTH 7220 9022 We
submit that the steel strips imparted by us are austenitic steel and contain
both Nickel as well as Chromium and are therefore, correctly classifinble
under heading 7220 9022

XIV.  Therefore, the conclusion Zrawn by the revenue in the SCN is erroneous and
the impugned Notice thus deserves o be dropped on this count alone,

XV The Department has rebicd upon the ioformation provided o the website of
“Wikipedia® about auster:itic steels, It s mentioned theretn that there are two
subgroups of austenitic sizinless sterls, © e, 300 serios stainless steel achieve
their sustenitic structurs primarily oy & nickel addition while 200 series
stainiess steel substitute manganese ana nitrogen for mickel, though there s
still a4 small nickel conten!. Based on this information, the department has
alleged that J3 grade' of sieel imported by us has less nickel and more
manganese and therefore, » ot b ‘Nickel Chromium austenitic steel”

Xvi in this regard, it is submitisd that as slready submitted above, the relevant
Indian Standards do pot categorise the austenitic stecls into separate
categories such as Nicks! Chromium Austenitic Sieel' and Manganese
Chromium Austenitic Steei’. CTH 7220 9022 covers Wickel Chromium
austenitic steel’ The ates! sheets imporied by us have Nickel, Chromium,
Manganese and other alloying materials, There is no dispute that the item
imported by them s an sustenitic stee!, The {ssue 1o be decided is that in an
nustenitic stainless steel. | Nicke! = present in less peroentage and
peroentage of Manganese & more, whether the austenitic steel can be
considered as an ‘austenitic steel cther than Nickel Chromium type’. The
department hus not cited any suthoritative techrical literatu, ¢ or authorised
standards such as Indiar Srandards or international standacds in support of
its contention that such an austenitic steel will not fall in the category of
Nickel Chromium austeritic steel’, in foct, no definition of ‘Nickel Chromium
sustenitic steel” has been ciied by the department

Xvii Farther, Wikipedia is an cpea source website wherein any person can upload
any content and any perscn can edic the content, There is no requirement of
citing any technical litsyaiure in support of the content uplosded on
Wilipedia. There is no s¥stem of wny validation of such content for its
correctness and accuracy by any technically competent person. It can be a
good source of general infonmation about any topic but is not an authoritative
source which can be cited in any teching legal proceedings. In support of this
contention we rely on the foliowing judge ments:

a. Ponds India Ltd. v Commr, of Trade Tax, Lucknow (2008 (227 ELT.
497 (3.C)|
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b, Hewlett Packard India Sales Pyvt. Lad. vs. Commr. of Cus. (Import),
Nhava Sheva [2023 (383) ELLT. 241 (S.C)]

¢. Commissioner of Customs, Bangalore vs, Acer India Pyt Lid. |2007
(218 ELT. 17 (S.C))

xviu From the sbove analysis about the lack of credibility of Wikipedia as an
suthentic source on technical matters, it is submitted that no reliance can
be placed on this website to conclude that the goods imported were
Manganese Chromium Austenitic Steel’ and not Nickel Chromium Austenitic
Steel”.

XIX. In the SCN, relinnce has also been placed on the official website of Aalco
Metals Limited, a company registered in UK and Wales. The company trades
in 200 series stainless steel, As per the website, the main festure of 200 series
stainless steel is that it has Jower Nickel than 300 series, which is replaced
by Manganese. Reliance has also been placed on the website of ASM
Inter sational, a material information society, It has been mentioned tha
‘Austenitic Stainless Steels’ grades are best viewed as a continuum with a
lower boundary st 16% Cr - 6% Ni and an upper boundary at 19% Cr - 12%
Ni. This represents the range from mnimum to maximum austenite stabality.

XX. Az mentioned above, the SCN has been issued on the premise that in the item
imparted by es, there is less percentage of nickel and chromium than the
percentage of Manganese and Chromuum and therefare the same cannot be
considered as ‘Nickel Chromium Austenitic Steel’. A careful perusal of the
material on the website of Aalco Metals Limited indicates that there 18 no
mention therein that 200 series austenitic steel cannol be considered as
Nickel Chromium Austenitic Steel. Mere presence of more Manganese in the
item imported along with presence of Nickel in smaller quantity cannot
disqualify the item imported from classification under CTH 7220 9022, The
information on the said website shows the percentage of Nickel for 200 series
as 2,00% . 6,00%. However, with the improved technology, the percentiage of
Nickel in the ‘N series is as low as 1-2% N1, N2). Further, in N5, N6 and N7
series, the Nickel percentage varies from 0.20% to 0.95%. However, even with
lower percentage of Nickel, these are still classified as austenitic steel,

XXI.  Further, as per the conclusion drawn by the Department on the basis of the
information available on the website of ASM International, the austenitc steel
should have Nickel percentage from 6% to 12% which represent the range
from minimum to maximum austenitic stability. However, this conclusion,
besides being not supported by any authentic technical basis, is also not even
supported by the Indian Standards. The Nickel percentage in some austenitic
steels ts as low as 1-2 % (N1, N2} and 0.45% to 0.95% [N5, N6, N7). Even in
asustenitic stainless steels of numerical symbol 201, 2014, 202, 2018, 201LN,
201N, 204, 204 Cul, 204 Cu2,204 Cud, the Nickel limit is permitted to be
less than 6% while the website of ASM International mentions the lower limit
to be not less than 6% for austenitic stability, It is therefore clesr that the
information mentioned in this website is outdated and cannot be relied upon
for its accuracy,

XXIl.  Therefore, as already established earlier, since the item imported by us
contains Nickel as well as Chromium and are austenitic type, these are

coerectly classifiable as Nickel Chromium Austenitic Steel under CTH 7220
9022.

XXIE  The SCN has sought to reject the Certificate of Country of Origin on the
wround that the name of the exporter on the Certificate does not match with
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the name of the exporter on the commercial tmvoice issued by the exporter. It
ts alleged in the SCN that the Certificate of Country of Origin (COO) has been
issued by the Ching based manufacturer in the name of imparter; whereas
the commercial invotce was issued by the supplier based tn Hong Kong. The
Notice thus proposes to reject the COCO on this count.

In this regard, it is submitted that although the name of the invoice issuing
exporter 15 not mentioned tn the column 1 of the COO which is for ‘Goods
consigned from’, the said exporier’s name is mentioned in column ne. 7 which
in for Description of goods' as & Non-Party Operator. Therefore, the invoice
IssuIng exporter's name s mentioned 10 the COO and just because the sume
in mentoned in a different column does not render the COO as Snvalid’,

Without prejudice 1o the nbove, it is submitted that if the importing member
nation has any queries regarding the Certificate, it is within the Asia-Pacific
Rules of Origin, specifically at ‘Clause 5 of Annexure B to the Rules of Origin’,
for the importing member nation to initiate consultations with the Designated
Authority of the exporting member nation. The sald Clause 5 stipulates that
where the importing Contracting State has reasonable doubl as to the
authenticity of a Certificate of Ongin or regarding the true origin of the
products in guestion or it feels that the Rules of Ongin are being
circumvented, it may mitiate consultations with the relevant Contracting
State and lssuing Authority, and even inspect the goods in question, In cases
of suspected fraudulent acts, the concerned Issuing Authorities are bound to
copperate in the action to be taken in the territory of each Contracting Stase
ogminst the persons involved, including imposing legal sanctions for
fraudulent acts. The relevant extract of clause 5 is reproduced below:

“5. Origin verification.

{y The Customns authority may request the Issuing Authority of the
exporting APTA Participating State for a retroactive random check
and/or when it has reasonable doubt as to the authenticity of the
documents or as to the accuracy of the origin status of the goods in
question.

() The request shall be accompanied by the Certificate of Origin
concerned and shall specify the reasons and any additional

information suggesting that the particulars given on the said
Curtificate of Origin may be inaccurate.

fiif) The Customs authority may suspend the preferential treatment while
awaiting the result of the ver{fication:

Prowvided that it may release the goods to the importer subject to any
administrative measures deemed necessary:

Provided further that the goods are not held to be subject to import
prohibition or restriction and there is no suspicion of fraud.

fiv} (@) The Issuing Authority receiving a request for verification shall
respond to the request promptly and reply within three months after
receipt of the request.

(b) The verification process, including the actual process and the
determination of whether the subject goods are originating or not,
should be completed and the resuit should be communicated to the
Issuing Authority within six months.

jc) While the process of the verification (s being undertaken, the
provizions of subparagraph (i) shall be applied.

(o} In the cases where the Customs authority in India does not receive any
reply within four months after the making of the request, the Customs
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authority may deny the claim for preferential treatment and in case
the reply does not supply enough information to confirm the
authenticity of the documents or the origin of the goods, the concerned
authorities shall resolve the {ssue through bilateral consultation
within three months, failing which the preferential treatment may be
denied.”

In the present case, we understand that there 18 no consultation mitiated by
the revenue with the issuing suthonty in the exporting country and bas
simply sought to reject the COO on the grounds ss mentioned above. Such
an sction on the part of the revenue is not at all in sccordance with the
provisions of the APTA agreement and the impugned SCN thus deserves 1o
be dropped on this count alone.

XXVIL

XXVIIL

classifiable under CTH 7220 9090 as Other’ This proposed clussification
runs contrary to the premise based on which the SCN has been issued, A
careful perusal of the scheme of entries in beading 7220 wall indicute that at
single dash level there are three entries. These are (i} Not further worked than
hot-rolled (7220 11,7220 12); (ii) Not further worked than cold rolled (7220
20) and (i) Other {7220 90). [t is an admitted position even in the SCN that
the item imported will fall under heading 7220 90 at six-digt level The only
ground on which the declared classification under heading 7220 9022 is
being dended iy that though the goods imported by us are austenitic type but
these are ‘Manganese Chromium Austenitic Type' and not ‘Nickel Chromium
Austenitic Type'. Assuming, without admitting that this classification
proposed by the Department is correct and the goods are austenitic type but
not ‘Nickel-chromium' type, even in that case, the goods wall remain
ciassifiabie at three dash level after 7220 90 10 as -

- - - Strips for pipes and tubes (other than skeips):

und under this, at four dash level in any of the three entries, fe.
722( 9021 (Chromium type);

7220 9022 (Nickel chromium austenitic type); or

7220 9029 (Othen).

It will not be classified under the other three dash level entry | e 7220 9090
which covers ‘Other”. Therefore, it is submitted that the classification adopted
by the Noticee has been rejected without proper understunding of the scheme
of classification for the heading 7220 90.

Without accepting that the clasaification adopted by the Noticee under CTH
7220 9022 in incorrect, if the siune were to be disregarded, even in that case,
the correct classification will be 7220 9029 and not 7220 9090 as proposed
by the revenue, In that case also, we will be entitled to an exemption of 15%
on the BCD rate under serial number 735 of Notification No. 50/2018-Cus
dated 30.06.2018, Thus, the dussificetion proposed by the Department in
incorrect irrespective af the fact whether the classification adopted by the
Noticee is accepted or not.

XXIX

The SCN has also invoked extended period of mitation of five years under
Section 28¢4) of the Customs Act alleging that the imparts were deliberately
mis-doclured and misclassified by us with an intention to evade the applicable
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duty, lending to suppression of facts and wilful mis-statement. In this regard,
we wish 10 state that prior to the issue of notification no. 50/2018-Cus, there
was no difference in the rate of duty applicable to the heading 7220 9022 as
adopted by the Noticee or CTH 7220 9090 as proposed by the Department
However, after the issue of notification no. 50/2018-Cus, we claimed the
benefit of the notification by classifying the goods under 7220 9022 as the
ttem imported by us was more appropriately classifisble und  this heading
No adverse inference can be drawn against us on the ground that we changed
the classification. Every importer is entitled to claim the benefit of an
exemption if he has bonafide belief that he is entitled to the avail the benefit
of exemption. Similarly, we changed the classification after the DRI
investigation to 7220 5090, as this was the classification being adopted by
DRI durning different investigations. This was done to avoid any further
controversy regarding the future consignments as such enquiry has affected
our business adversely

The SCN has been issued for the imports which took place from July 2019 to
February 2021. The SCN has been issued in terms of section 28{4) of Customs
Act, 1962 which covers provisions for demand of duty short paid by reason
of collusion, misstatement or suppression of facts, In such a case, the
department is empowered to lssue SCN within five years from the relevant
date Le. within the extended period of limitation. However, when there 1s no
suppression ol facts or misstatement ete., the SCN has to be issued within
two years of the relevant date in terms of Section 28(1) of the Cusioms Act,
1962 i.e. within the normal period of limitation. The relevant date is the date
when out of charge order is given by the proper officer of Custorns. This date
can be taken as near to the date of fling of the Bill of Entry, as the date of
such order passed by the proper officer has not been mentioned in the SCN,
In this case, the SCN has been jssued on 12.05.2023, which is beyond the
normal period of two years from the relevant date. It is submitted that there
is no suppression of fRcts or misstatement on our part in the present case,
Therefore, the SCN could not have been issued in terms of section 28(4) of
Customs Act, 1962,

It is submiitted that we had truthfully declared all the matenal facts at the
time of imports. The deparument had examined our claim at the time of cach
import and found our claim acceptable. The SCN only makes a bland
allegation that we had resorted to misstatement and suppression of facts
without specifying as to what specific action was taken by us and how the
same can be considered as misstatement and/ or suppression of facts,

Kind attention is invited to Compulsory Comphance Requirements as
mentioned in the Bill of entry, which are required to be checked by each
Customs Officer before the clearance. These are as follows-

Mandatory Complionce Requirements Examination instructions (CTH) - 7220
9022

“Import under this CTH require compulsory registration under Steel Import
Monttoring System (SIMS). Refer policy condition No.5 of Chapter 72 and DGFT
Notification No 33/ 201520 D¢ 2809-2020. * BIS standard IS 6911:2017 is
applicable on stainless steel plate, sheet and strip? Specification. Refor steel
and steel products (quality controlj order, 2020 (SO 4637 (E} dated 22.12
2020."

We had categorically deciared that the item imported was of J3 grade, The
nvoice also mentions the grade of stainless steel colls imported as J3. The
classification clwmed was also 7220 9022, In a number of Bills of Entnes,
the test certificate isaued by the manufacturer was also enclosed with the
Bills of Entries. The compulsory compliance requirement for this heading was

Page 30 of 55




P No OEN/AD /COMM /54 72023 Admn-0 fo Pr, Comamr- Cus-Mundra
DIN- 2024047 | MOOUOO222894,

guite clear and unambiguous. The Departmental officers were required to
check whether the goods imparted fell within the classification clamed or
not. We had claimed the classification under heading 7220 9022. The grade
of J3 was also specificaliy mentioned in the Bill of Entry, The compulsory
compliance requirement was meant to ensure that the goods covered under
heading 7220 9022 meet these requirements including the IS 6911:2017
mentioned therein. As there was no objection from the department and the
poods were cleared in accordance with our claim for concessmonal rate of
customs duty, it is clear that our claim was accepted by the department. Now
SCN only makes a bland allegation of suppresmion of facts and musstutement
without specifically mentioning as to how exactly this suppression or
misstatement was resorted to by us. We categoncally deny that any
suppression of facts was done by us or we had resorted (o any misstatement.
We would like to draw your kind attention to the following paras of SCN.

“14. From the investiganon carmed out in the case it appears that ‘M/s GEPL’ was
well sware of the fact that the benefit of Natification No. 50/ 2018-Customs
dated 30.06.2018 was available under CTH 7220 9020 and not under CTH
7220 9090. They therefore, wrongly claimed dassification under CTH 7220
9022 with a mala-fide intention of evading Customs duty by wrongly availing
the benefit of Notification No 50/2018-Customs dated 30.06.2018 The
imparter with an intent to evade payment of Custom duty had consciously
and intentionally mis-declared the goods under CTH 7220 9022 in the
import documents by suppressing the fact that Cold Rolled Stainless Steel Cods
were not Nickel Chromuum Austendic Type. Therefore, it appears that the
impaorter had knowingly nvolved themseives in the suppression & mis-
siatement of the matenial facts.”

A careful perusal of this para. will indicate that in the whole para., there is not a
single specific action which was done by us and based on which the learned
authority has wrrived at this conclusion that we were well aware of this fact
that the benefit was not available to CTH 7220 9090, The SCN has used the
words such as malafide intention, intent to evade payment of Customs duty,
intentional misdeclaration, suppression of facts etc., the standard phrases
used in Section 28(4) but without substantiating any of these allegations. The
only basis which 1s mentioned in this para is the Tfrom the investigations
carried out in the case -

Duning the course of investigation, we had submitted all the data to the
department, From none of the statement or any other evidence, it s
forthcoming that we had deliberately resorted to any suppression of facts or
misstatement, The department, based on the material avmlable on the
websites mentioned in the SCN, has arrived ot certain conclunion that the
classification claimed by us was wrong. But a mere difference of opinion
between department and the importer regarding classification cannot be
equated with suppression of facts or misstatement. Something more positive
18 required to be proved against us. This principal has been weil laid down in
4 catena of judgements, wherein the Courts have held that where the issue
is relating 1o interpretation, suppression of facts cannot be alleged nnd
extended period of limitation cannot be tnvoked. We rely on the following
Jjudgements in this regard:

a.  Iaternational Merchandising Company, LLC va. Commissioner of Service Tax,
New Dethi [2022 (67) G.ST.L, 129 (S.C))

b. Suncuaram Finance Ltd, vs. Commissioner 2019 (25) G.S.T.L. J30 (S.C.)J;

¢ Commissioner vs. Sigh Transporters [2018 (13) G.S.T.L, J40 (S.C.J);

d. Commissioner va. N.C. Paul & Company [2020 431 G.S.T.L. J93 (S.C)).
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The SCN proposes to lmpose penalty under Section 112(a) or 1 12(b) of the
Customs Act, Penalty under this Section s unposed for improper importation
of goods, The relevant ext-act of the seaic Section is reproduced below:

"Any person, -

fa) who, in relation to any goods, doss or omits to do any act which act or
orussion would rendar such goods Bable to confiscation unde section 111, or
abets the doing or omission of such an aet, or

(b who acguires possession of or s in any way concemed in carrying.
remoting, depositing, harbouning, kecping, concealing, selling or purchasing, or
in any other manner dealing with any goods which he knows or has redson to
tnﬂewcw!hbfebmmsmmnmdcrm 111,

shall be liable, « ......ccceeee.

In the present case, there s no act committed by the Noticee which would
render the goods liable to confiscation under Section 111 of the Customs Act.
As alrcady submitted above, all the relevant information and documents were
filed with the Customs authonties @t the time of import and there was no
suppress:on of facts on the part of the Noticee. Therefore, there i no penalty
which can be imposed under Section ' 12 of the Customs Act on the Noticee.

XXXVII

TbeSCNhnpropondwtmpoocpcnnlw under Section 114A of the Customs
Act. As per this Section, where duty han not been Jevied ar short-levied on
sccount of collusion or any wilful mis-statement or suppression of facts,
penalty equal 10 the duty amount will be imposed on the ( yfaulter. In the
present case, as already discussed above, there is no suppression of fscts,
collusion, or any wilful mis-statement on the part of the Noticee and therefore
penalty under Section 114A is not imposable.

It is relevant to note here that penalty under Section |12 cannot be imposed
in cases where penalty i» imposed under Section [ 14A of the Customs Act.

XXXVIL, The SCN has proposed to mmpose penalty under Section 114AA of the

Customs Act, As per Scction 1 14.3A ol the Customs Act, if a person knowangly
or intentionally makes, signs or uses, or causes to be made, signed or used,
any declaration, staterrent or docursent which (s false or incorrect in any
material particular, in the transaction of any business for the purposes of the
Customs Act, he shall be lable to a penalty not exceeding five times the value
of goods. In the presen: case, there s no false declaration, statement or
document made, signed 2 used by us and as submitted earlier, this is & mere
difference of opinion ard interpretaton of the classification of the product
imported. Therefore, no peralty can be imposed under Section | 14AA of the
Customs Act.

XXXIX

ﬂacSCNhuwoposadtt:mpmcpena!tvundchecnonll?oftthuawma
Act even though the ingredients necessary for imposition of such penalty are
absent in the present case. Section 117 reads as follows:

"SECTION 117 - Penalties for contrapwniion, elc, not expressiy mentioned - Any
person who contravenes any provsion of this Actor abets any such
contravention or who fails 1o compiy with any prowsion of this Act with which
it was his duty to comply, where no express penalty is elsewhere provided for
such contravention or fiuiure, shall be linble to a penaity not exceeding fone
lakh rupees| *

It in evident from the above ‘hat penalty under Section 117 can be imposed on

uny person only if:
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he contravenes any provision of the Act, or

abets any such contravention, or

c. fails to comply with any provision of this Act with which it was his dury w0
comply, and

d. where no express penalty is elsewhere provided in the Act for such

contravention or faldure.

ee

XL In the present case, as already submitted above, there wias no contruvention of
any provisions of the Customs Act or abetment of any such contravention, on the
part of the Noticee. Accordingly, no penalty can be imposed under Section 117,

XLl In view of above the noticee requested to drop the charges imposed agains: them
vide the impugned SCN,

12.2, DEFENCE SUBMISSION MADE BY SHRI DAKSH GARG, PROP. OF M/S.

GUPTA STEEL: Shri Daksh Garg vide his letter dated 15.04.2024 submitted as

under:

that it is & settled law that a proprictor and his proprictorship concern are same

legal entity and the two are not separate persons. Accordingly, no separate penaltion

can be imposed upon the proprictor and the proprietorship concern. In the present

case, GS and the Noticee who is the propnictor of GS cannot be considered an

scparate legal entities and thus no separate Notices for imposition of penalties can

be sued to them. Reliance in this regards is placed on the following judgements:

& Santosh Kumar Kishan Lal Jain vs, Commuissioner of C, Ex., Raipur|2017 (348)
ELT. 351 (Tn. - Del));

b. Ashwani Kumar Jain va. Commissioner of Central Excise, Meerut|2011 (270)
ELT, 245 (Tri. - Del )}, and

¢ Bimal Kumar Mehra vs. Commissioner of Customs (Impart), Mumbai{2011 (270}
ELT. 280 (Tri. - Mumba)).

In light of the above, it 1s submitted that since the Notice is issued to GS, the Notice
which is issued to Mr. Daksh Garg, Proprietor of GS should be dropped in its
entirety.

REAS: SO FERALILY IMPOSABLE UNDER SELCTIUN 114(a) Ok AD)]

The SCN proposes to impose penalty under Section 112(a) or 112{b) of the Customs
Act. Penalty under this Section is imposed for improper importation of goods. The
relevant extract of the smd Section s reproduced below:

“Any persan, -
fa) who, in relation to any goods, does or omits to do any act which act or oMisSON

would render such goods lable to confiscation under section 111, or abets the doing
or omission of such an act, or

(b} who aoquires possession of or is in any way concerned in carTying, removing,
depositing, harbouning, keeping, concenling, selling or purchasing, or in any other
manner dealing uith any goods which he knows or has reason to believe are able to
confiscation under section 111,

In the present case, there is no act cominitted by the Noticee which would render
the goods liable to confiscation under Section 111 of the Customs Act. As already
submitted in the reply filed for GS, all the relevant information and documents were
filed with the Customs authorities at the time of import and there was no
suppressio, of facts on the part of the Noticee. The issue is one of interpretation of
the classilication entries and not of suppression, wilful mis-statement or collusion.

Therefore, there is no penalty which can be imposed under Section 112 of the
Customs Act on the Noticee
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The SCN has proposed to impose penalty under Section 114AA of the Customs Act.
As per Section 114AA of the Customa Act. if ¢ person knowingly or intentionally
mukes, signs or uses, or causes to be made signed or used, any declaration,
statement or document which ts false or incorrect in any material particular, in the
transaction of any business for the purposes of the Customs Act, he shall be liable
10 @ penalty not exceeding five tmes the valur of goods. In the present case, there in
no faise declaration, statement o document made, signed or use by me and as
submitted earlier, this s & mers difference of opinion and interpretation of the
classification of the product imported. Thereforc, no penalty can be imposed under
Secuon | 19AA of the Customs Act

WO FENALTY CAN BE INPOSZE UNDER 560110

The SCN has proposed 10 imposs penalty under Sectson 117 of the Customs Act even
though the ingredients necessary for imposition of such penalty are absent in the
present case, Section 117 reads a= follows:

"SECTION 117 - Penaities for contravention, «ie., nol expressily mentioned - Any
person who contravenes any provision af this Act or abets any such contravention or

who fails to comply with any prowvision of this A<t with which o was his duty to comply,
where no express penalty (s elssuhere proaded for such contravention or falure,

shail be hable to a penolty not excending fone jakh rupees].”
It s evident from the above thet penalty under Section 117 can be imposed on any
person anly ift
¢ he contravenes any provisior of the Act, or
abets any such contravention. or

g fails to comply with any provismon of this Act with which it was his duty 1o
comply, and

h.  where no expross penalty is cisewhore provided in the Act for such contravention
or fuilure.

in the present case, as afready rubmit'ed sdove, there was no contravention of any
provisions of the Customs Act or ebetment of eny such contravention, on the part
of the Noticee. Accordingly, no peoalty can be imposed under Section 117,

Therefore, be requested to withdryw the churges and discharge the noticee,

12.3. M/s Shri Balaji Logistics -Notices Mo (vil] and 8hri Jitender Kumar
{Proprietor of M/s Shri Balaji Logistics)- Noucee No (viii) vide their letter dated
15.04 2024 submitted reply aguinst impugned SCN, wherein they internlia
submitted that:

|

it

i

That proprietor and proprictorship concern are same legal entity,
therefore, no separste pecaities can be imposed upon the propnetor and
proprietorship concern,

That in the present case there is no act committed by the notices so as to
render the goods liable 1o confiscatien under Section 111 of the Customs
Act, 1962, Further, all the =evant (iormation and documents were filed
with the Customs authcrices at the ame of import and there was no
suppression of facts on ti:= sart of the noticees.

That the issue 1s of interaccunon of tne classification entries and not of
suppression, wilful mis-stwement or collusion,

That the siatement recerdod of Mr Jitendrya Kumar does not mention
about any act donte by thz noticer leading to suppression of facts or wilful
mis-statement or connivince und colluzion on the part of the Noticee.
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v.  That no penalty under Section 114AA of the Customs Act, 1962 since
there is no false declaration, statement or document made, signed or used
by said notioee; and also the present issuc is of mere difference of openion
and interpretation of the classification of the product imported.

vi. That penalty under Section 117 of the Customs Act, 1962 is not impaosable
since there is no contravention, on part of the noticee.

vii. Therefore, they requested to drop the charges against the noticee,
13. RECORD OF PERSONAL HEARING:

Following principles of natural justice, personal heanng (i.e. PH) in the
matter was granted to all the noticees on 29.11,2023 and 10,04.2024, Details of
the PH are as under:

n 1* PH -ranted on 29.11.2023: Nonc of the noticees attended the PH
However, M/s. Gupta Steel vide their letter dated 28.11.2023 stated that due to
urgent personal reason their Advocate would not be able to attend the PH.
Therefore, M /x. Gupta Steel requested to grant them next date for appearing in
PH. Whereas, M/s, Exim Transtrade (India) Pvt Lid., and Shri Jignesh Mota, G-
card holder and Senior Manager of M/s. Exim Transtrade (India) Pyt Lid., vide
their email dated 29.11.2023 requested to grant next date for appearing in PH.

() 2+ PH granted on 10.04.2024: The record of PH held on 10.04.2024, is
as under:

» Shri Kartik Dedhia, Advocate appeared on behall of Noticee No. (i), (vii)
and (viil) 1.e. M/s. Gupta Steel, M/s Shri Balaji Logistics and Shn Jitender
Kumar (Proprietor of M/s Shri Balaji Logistics) in the personal hearing in
virtual mode. He reiterated the submission made in another case of M/s
Gulshan Exim that there is no statutory definition of Ni Cr Austenitic
Steel. He also referred to BIS/IS standard where there is delineation on
what is austenitic steel (Composition wise) but that there is no bifurcation
on wha is Ni Cr Steel. He stated that the current issue is more of technical
and interpretation based, therefore, there is no suppression of facts as
such.

» Further, M/s Exim Transtrade (India) Pvt. Ltd. Noticee No. {iv) and Shri
Jignesh Mota, Senior Manager of M/s Exim Transtrade (India) Pvt. Laud.
Noticee No. (vi) were represented by Shri Pradeep Sharma, Advocate. He
stated that Bills of Entry were filed by his client on document basis only
and there is no attempt to evade the duty by manipulation. He also stated
that his client Shri Jignesh Mota has no role in suppression or assessment
nor he connected to the importer in procuring the business as well and
his client’s statement was not a voluntary in nature and cannot be relied
upon for making case. He also stated that an advisory note by Principal
Commissioner of Customs, JNCH states that in cases of classification
dispute sufficient to clearance, CHA cannot be made party. He stated that
his client has not faulted at any responsibility of CHA and so the case on
his client should be dropped.

14. DISCULSION AND FINDINGS:

14.1. 1 have carefully gone through the Show Cause Notice F.No.
GEN/ADJ/COMM /54/2023-Adjn-O/o Pr. Commr. Cus-Mundra dated
03.05.2023 and its Corrigendum dated 16.01.2024 both issued by the
Commissioner of Customs, Custom House, Mundra, relied upon documents,
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submissions made by the Noticees, relevant Jegal provisions and the records
available before me. The main issuces invelved in the case which are required to
be decided in the present adjudication are as below:

(i) whether the declared classification of the subject goods 1s hable to be
rejected and the subject goods are liable to be re-classified under
Customs Tariff Heading No. 72209090 of the First Schedule to the
Customs Tariff Act, 1975;

(i)  whether the subject goods valued of Rs, 14,30,77,101/- (Rupees
Fourteen Crore Thirty Lacs Seventy-Seven Thousand one Hundred
one only) are liable for confiscation under the provisions of Section
111{m) of the Customs Act, 1962;

(it whether Differential/Short paid Customs duty amounting to
Rs.72,82,376/- (Rupees Seventy-Two Lacs Eighty-Two Thousand
Three Hundred Seventy-Six only) arc liable to be demanded and
recovered from them under Section 28{4) of the Customs Act, 1962
alongwith applicable interest under Section 28AA of the Customs Act,
1962;

(iv) Whether the Noticees are liable for Penalty as invoked vide the
impugned SCN.

14.2. | find that the instant case arose out of investigation carried out by the DRI
that M/s, Gupta Steel imported goods namely ‘Cold Rolled Stainless Steel Colls’
and mis-classified the same under CTH 72209022 nnd wrongly availed the
benefit under Notification No. 5G/2018-Customs dated 30.06.2018 during the
penod rom July 2019 to February 2021, As per the said Notification no
50/2018-Customs dated 30.06.2018, there is “"Extent of tanfl concession (45%
percentage of applied rate of duty)” on the goods of ‘Nickel Chromium
Austenitic Type' falling under CTH 72200022; whereas M/s Gupta Steel
imported the goods viz, ‘Cold Rolled Stainless Steel Coils’, which were allegedly
not Nickel Chromium Austenitic Type' (classifiable under CTH 72209022)
Whereas, the Mill Test certificates/ Test certificates/ Inspection Certificates issued
by the overseas suppliers (as discussed in detailed in the notice), revealed that
M/s. Gupta Steel imported ‘Stainless Steel Cold Rolled Coils’, which contains
more percentage of Chromium & Magnesium instead of Chromium & Nickel.
Therefore, the impugned imported goods did not allegedly satisfy the conditions
pre-requistte to fall under the CTH 72209022 (Nickel Chromium Austenitic Type),
instead the subject imported goods appeared classifiable under CTH 72209090,
Resultantly, M/s. Gupta Steel allegedly evaded Customs duty of Rs.72,82,376/-

[Rs. Seventy-Two Lacs Eighty Two Thousand Thres Hundred Seventy Six
only) (us detailed in Annexure A w0 E attached 1o the impugned Notice).

14.3. | find that Shri Daksh Garg, Proprictor of M/s Gupta Steel dunng his
statement 13.07.2021 and 18.02.2022 inter-alia stated that:

(i) that Cold Rolled Stainless Steel Coils imported by them were used in
manufacturing of utensils; that Cold Rolled Stuinless Steel Coils/ Stainless
Steel Circle were classified under chapter 72. He stated that they had filed most
of the Bills of Entry under the heading of 'Nicke! Chromium Austenitic Type” with
description, Cold Rolled Stainless Steel Coils under CTH 72209022,

() He perused Bill of Entry No, 4814712 dated 07.00.2019 filed by M/s Gupta
Steel for the clearance of goods declared as Cold Rolled Stainless Steel Coils
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Grade-J3 Ex stock under CTH 72209090, He also perused the Test Certificate-
Inspection Certificate no. 19185-TC dated 20.08.2019 issued by M/s. Shenzhen

Jinminghui Industry and Trading Co., Ltd., China for the goods imported under
BE No. 4814712 dated 07/09/2019 and stated that as per the Test Certificate-
Inspection Certificate the coils contain less than 0.9 % of Nickel and less than
12.5% chromium; that as per Test certificate-Inspection Certificate, Stainless
Steel Coils Cold Rolled Grade J3 imported by them contains more percentage of
chromium and magnesium instead of Chromium & nickel

() He perused Country of Ongin Certificate bearing Sr. No.
CCPIT70001 190280972 dated 22.08.2019 for the goods imported under BE No,
4814712 dated 07/09/2019 and stated that in the COO, the name of supplier
e, M/s Comet International was mentioned as non-party operator, which was
other than the onginal manufacturer of the goods and country, He also perused
the notes on backside of the country of ongin certificate in Box 1, wherein it was
clearly mentioned that goods consigned from “the name must be the same as the
exporter described in the invoice™ and agreed that in their case the name in the
Country of Origin Certificate Box No. 1 and the name of exporter in the invoice
was not the same.

{iv) that after going through the contents of websites, https:/ / www.asalco.co.uk,
https:/ /www.asminternational.org, Mill Test Certificate / Test certificate-
Inspection certificate the goods it appears that that the coils imported by them
would not falls under nickel chromium Austenitic type steels as Nickel was
replaced by Manganese in 200 series S8 coils. He stated that documents received
from the overseas supplier were having CTH up to six digits i.e. 722090 but as
per the Notification 50/2018-Customs dated 30.06.2018, CTH 72209022 was
cligible for benefit, so they asked their suppliers to mentioned HS code 72200022
on the documents to claim the benefit of Notification no 50/2018-Customs dated
3th June, 2718 but as per the literature available on website it does not fall
under category of Nickel Chromium Austenitic Type and the goods imported by
them would have been rightly classified under CTH 72209090 for Stainless Steel
Cold Rolled Coils, Grade-J3.

144, I find that Mill Test certificates/Test certificates/ Inspection
Certificates along with Commercial Invoice, Packing List, Bill of Lading,
Country of Origin Certificates submitted by M/s Gupta Steel vide letter
dated 08.04.2021, reveal as under:

{1 Test certificate-Inspection Certificate No. 19185-TC dated 20.08.2019
issued by M/« Shenzhen Jinminghui Industry and Trading Co, Ltd., China for
the Coils supplied under Commercial Invoice No. CMTSZ-19185C dated
20.08.2019 by M/s Comet International Ltd., Hong Kong to M/s Gupta Steel,
mentioned that the coils contain less than 0.9% of Nickel and less than 12.5%
chromium. The goods supplied by M/s Comet International Ltd., Hong Kong
were cleared by M/s Gupta Steel under Bill of entry No. 4814712 dated
07.09.2019 by declaring description of goods as ‘Stainless Steel Cold Rolled Coils
Ex Stock Grade-J3" under CTH 72209022,

(i) Test certificate- Inspection Certificate No, 20003B-TC dated 09.01.2020
and Country of Origin certificate No. CCPITO001200059197 dated 11.01.2020
issued by M/s. Shenzhen Jinminghui Industry and Trading Co. Lid., China for
the Coils supplied under Commercial Invoice No. CMTSZ-20003B dated
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09.01,.2020 tw M/s Comet International Lid., Hong Kong to M/s Gupta Steel,
mentioned that the coils contain approximately, 0.86% of Nickel, 12.45% of
chromium and 9.51% of Manganese. The goods supplied by M/s Comet
International Ltd., Hong Kong were cleared by M/s Gupta Steel under Bill of
Entry No. 6645062 dated 27.01.2020 by declaring description of goods as
Stainless Steel Cold Rolled Coil Ex stock Grade-J3" under CTH 72200022,

(i) Similarly as per all the Mill Test certificates/ Test certific: ‘es- Inspection
Certificates, the Cold Rolled Stainless steel Coils, imported by M/s Gupta Steed
contains more percentage of chromium and magnesium instead of Chromium &
Nickel. However, M/s Gupta Steel imported the same by declanng as ‘product of
Statnless Steel of Nickel Chromium Austenitic type” and by mis-classifying the
same under CTH 72200022 to evade the applicable Customs duty,

fivi M/s. Shenzhen Jinminghui Industry & Trading Co. Ltd., China has issued
the Country of Origin Certificate No. CCPIT70001190127718 dated 02.07,2019,
which accompanied the goods supplied vide Commercial Invoice No. CMTSZ-
19136 dated 30.06.2019 by M/s. Comet International, Hong Kong to M/s Gupta
Steel. On perusal of COO No, CCPIT70001190127718 dated 02.07.2019, it is
observed that the name of supplier i.c. M/s. Comet International, Hong Kong
was mentioned as non-party operator which was other than the original
manufacturer of the goods i.e. M/s. Shenzhen Jinminghui Industry & Trading
Co. Ltd. Further, as per the notes written on the back side of said Country of
Origin Certificate, "the name must be the same as the exporter described in the
invoice™ but in the said Country of Origin Certificate name of suaplier was not
written. On perusal of above said Country of Origin certificate 1ssued by China
based manufacturer in the name of importer and name of supplier Le. M/s,
Comet International, Hong Kong, who issued the invoice was mentioned as
nonparty operator, which was other than the ongmnal manufacturer of the goods,
The said goods were cleared by M /s Gupta Steel under Bill of entry No. 4 180359
dated 23.07.2019.

fv) Similarly as per all the Country of Origin certificate issued by China based
manufacturer for Cold Rolled Stainless steel Coils, imported by M /s Gupta Stecl,
the name of supplier i.e. M/s Comet international, Hongkong was mentioned as
nonparty operator, which was other than the original manufacturer of the goods
and country, However, M/s Gupra Steel cleared the same by availing the benefit
of Notification No 50/2018-Customs dated 30.06,2018,

14.5. | find that the Flat-Rolled products of Stainless Steel falling under CTH
72197220, attracts Basic Customs duty @7.5%, surcharge on Customs duty
10%, IGST @ 18% and countervailing duty €18.95% on landed value of goods
imported into India from People's Republic of China, imposed vi ‘e Notification
No, 1/2017-Customs (CVD) did. 07.09.2017. As per the Notification No.
50/2018-Customs dated 30.06,2018, there 1s a tarifl concession of 45% of the
BCD only on the goods of Nickel Chromium Austenitic Type falling under CTH
72209021 and 72209022.

Relevant portion of the Notification 50/2018-Customs dated 30.06.2018 is
reproduced hereunder:

CUSTOMS NOTIFICATION NO, 50/2018-CUSTOMS DATED 30 ™ JUNE 2018

In exervise of the powers conferred by sub-section (1) of section 25 of the
Customs Act, 1962 (52 of 1962) and in supersession of the notification of
the Government of India in the Mmisry of Finance (Department of
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Revenuej, No. 72/ 2005-Customs, dated the 22+ July, 2005, published in '
the Gazette of India, Extraordinary, vide number G.S.R.497( E), dated the

22+ July, 2005, the Central Government, being satisfied that it is

necessary tn the public interest so to do, hereby exempts the goods of the

deseription specified in column (3) of the Table hereto annexed and falling

under the Chapter, Heading No., Sub-heading No. or tan] item of the First

Schedule to the Customs Tariff Act, 1975 (51 of 1975) and specified in the

corresponding entry in column (2} of the said Table, -

fa) in the case of goods specified in Part A of the said Table, when
imported info India from a country listed in APPENDIX | hereto annexed,
or

{b) in the case of goods specified in Part B of the said Table, when
imported into ndia from a country listed in APPENDIX Il hereto annexed,
from o much of that portion of the applied rate of duly of customs as is
specified tn the corresponding entry in column (4} of the said Table!

Promded that the importer proves to the satisfaction of the Depuly
Commissioner of Customs or Assistant Commissioner of Customs, as the ’
case may be, that the goods in respect of which the benafit of this

exemption is claimed are of the origin of the country listed in the said

APPENDIX | or APPENDIX ll, as the case may be, in accordance with the

Customs Tarif] (Determination of Ongin of Goods under the Bangkok

Agreement) Rules, 1976, published in the notification of the Government

of India in the Department of Revenue and Banking (Revenue Wing) No.

430-Customs, dated the 1" November, 1976,

Explanation. - For the purposes of this notification, “apphied rate of duty”
means the standard rate of duty specified in the First Schedule to the said
Customs Tariff Act, 1975 in respect of the goods specified in the said |
Table, re d with any other notification for the time being in force, issued

in respect of such goods under sub-section (1) of section 25 of the Customs

Act, 1962 (52 of 1962), but not including the notifications of the |
Government of India in the Ministry of Finance (Department of Revenue), !
Nos, 236/89-Customs, dated the 1st September, 1989 [G.S.R. 805 (E), -
dated the 1* September, 1989], 105/ 99-Customs dated the ]0st August, 1
1999 [G.S.R. 582 (E), dated the ]0st August, 1999, and 26/2000-
Customs dated the 1™ March 2000 [G.S.R. 178 (E), dated the 1™ March,
2000,

Table
3 No. Chapter, Heading No,, - Description of Extent ojtari_ﬂ
Sub-Heading No., or tariff = goods CONCESSION
| thewn (percentage of l
applied rate of
a1l X _duty; %} '
: part 4 —
A1 2 (3 (% |
| 729, | 72201210, 7220 12 21 | All goods 45 '
- 730, 7220 12 22 All good's 40
| 731 72201229 All goods 15
732, 7220 20 10 to 7220 20 All goods 15
' 29
(733 | 72209010 Al goods 5 |
| 734. 27330 90 21, 7220 90 1 All goods 45
i
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| 735. | 7220 9029 | All goods | 15
|

APPENDIX |

8 No ' Country - |

(1) {2) 1

L1 | Bangladesh '.

2 1 Pegple’s Republic of China

|3 | Repubtic of Korea

4 | Sn Lanka -,
APPENDIX 11

| & No | Country S

) (@)

(1 Bangladesh 2 2

| 2 Lo People's Democratic Republic

4. Thes notification shall come into force with effect from the 152 day of July, 2018.
F.Ne 354/ 1467 1997-TRLY)

As per the said Notification No. 50/2018-Customs dated 30.06.2018, there is
“Extent of tariff concession (45% percentage of applied rate of di.ty)" on certain
goods of tanfT heading mentioned in the notification if imported from the country
listed in APPENDIX 1 & APPENDIX ii of the said notification from so much of that
poruon of the applied rate of duty of customs as is spec:ﬁed in the comspondmg
entry in the Notification. Further, as per the of sald ne :

(i)  For the purposes of implementng the Asla-Pacific Trade Agreement Rules,
2006 certain criteria are required to be followed for issuance of Country of Onigin
Certificate As per Notes of completing a certificate of origin in "Box 1. Goods
consigned from” the name must be the same as the exporter d scribed in the
invaoice. Morcover, the Rules of Determination of Origin of Goods under the Asia-
Pacific Trade Agreement, (formeriy known zs the Bangkok Agreement) Rules,
2006 |Notification No. 94 /2006-Cus. (N.T.) dated 31.08.2006 as amended| has
no exclusive provision for accepting a certificate of origin for which invoice is
issued by n non-party,

15. In view of above, 1 find tiat the Importer has wrongly availed benefit
of Notification No. 50/2018-Customs dated 30.06.2018, on the strength of
invoices issued by a non-party:

18.1.1 find that M/s Gupta Steel, had evailed the benefit of payment of
appropriate duty under Notification No. 50/2018-Customs dated 30.06.2018 on
the Country of Origin certificates issued by China based manufacturers in the
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nume of importer, whereas invoices were issued by other supplier based at Hong
Kong. However, in terms of notes of completing a certificate of origin in *Box 1.
Goods consigned from” the name must be the same as the exporter described in
the invoice and the Rules of Determination of Origin of Goods under the Asia-
Pucific Trade Agreement, (formerly known as the Bangkok Agreement) Rules,
2006 [Notification No. 94/2006-Cus. (N.T.) dated 31.08.2006 as amended| has
no exclusive provision for accepting a certificate of origin for which invoice is
issued by a non-party. Thereflore, the benefit of exemption from payment of duty
under aforementioned notification dated 30.06.2018 i not available to the
Country of Ongin certificates issucd by the manufacturers other than the actual
exporters (Invoice issuing suppliers) (Details of such Bills of Entry are mentioned
in TABLE-! hereinabove). In the instant case, the Country of Origin certificates
issued by the manufacturers based in China, who are not actual exporters
(Invoice issuing suppliers), benefit of exemption from payment of duty under
Notification No. 50/2018-Customs duated 30.06.2018 is not available to M/s
Gupta Steel. | hold so,

18.2. | find that the Country of erigin certificate (i.e. COO) was issued by China
based manufacturer i.e. M/s. Shenzhen Jinminghui Industry and Trading Co,
Ltd., China; and M/s. Shenzhen Top China Imp & Exp Co. Ltd, in the name of
importer; whereas, invoices were issued by other suppliers based in Hong Kong
1e. M/s Comet International, and M/s. Jiayao (HongKong) Int. Group Lid., which
were other than the original manufacturer of the goods and country. In terms of
notes of completing a certificate of origin in “Box 1. Goods consigned from” the
name must be the same as the exporter described in the invoice and the Rules of
Determination of Origin of Goods under the Asia-Pacific Trade Agreement,
(formerly known as the Bangkok Agreement] Rules, 2006 |[Notification No.
94 /2006-Cus. (N.T.) dated 31.08.2006 as amended] has no exclusive provision
for accepting . certificate of arigin for which invoice is issued by a non-party. The
details of such Bills of Entry as mentioned vide Table-1 at Para No.7.7
hercinabove, filed by mis-declaring ‘Cold Rolled Stainless Steel Coils Grade-J3 of
various sizes under CTH 72209022 on which M/s Qupta Steel has availed the
benefit of exemption under Notification No, 50/2018-Customs dated 30.06.2018
on the COO issued by manufacturers but invoices were issued by a non-party.

158.3. Therefore, | find that contention of the Noticee that the Department cannot
reject the Certificate of Country of Origin without holding any consultations with
the issuing authority does not hold ground, since vide Rules histed in CAROTAR
2020 vide Circular No. 38/2020-Customs dated August 21, 2020, the Rule 3
under CAROTAR 2020 provide that the claim of the preferential rate of duty can
be denied without verification, if the certificate of origin is ‘Incomplete and not in
accordance as prescribed by the Rules of Origin'. Rule 3(2) of the Rules under
CAROTAR 2020 is reproduced as under;

Rule 3: Information required for import declaration (Bill of Entry) -

(2] Notunthstanding anything continued in these rules, the claim of
preferential rate of duty may be denied by the proper officer without
verification if the certificate of origin-
fa) ts incomplete and not in accordance with the format as prescribed
by the Rules of Origin:
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15.4. In this connection, | place rebance on the judgement of the constitutional
bench dated July 30, 2018 of Honble Supreme Court of India in the case of
COMMISSIONER OF CUSTOMS (IMPORT), MUMBAI ... APPELLANT(S)
VERSUS M/S. DILIP KUMAR AND COMPANY & ORS. (CIVIL APPEAL NO.
3327 OF 2007) wherein it is held that the benefit of ambiguity in exemption
notification cannot be claimed by the subject/assessee and it must be
interpreted in favour of the revenue/state. Excmption notifications are subject
10 strict interpretation.

Relevant Para the said judgement is reproduced hereunder;

“41.After thoroughly examining the vanous precedents some of which were cited
before us and afler guwing our anxous consideration, we would be more than
Justified to conciude and also compelled to hold that every taxing statue inciuding,
charging, computation and exemprion clause fat the threshold stage) should be
interpreted strictly. Further, in case of ambiguity in a charging prouvisions, the
benefit must necessarnily go in favour of subject/ assessee, but the same is not true
for an exemption notification wherein the benefit of ambiguity must be strictly
interpreted in favour of the Revenue/ State.”

Therefore, it is evident that M/s Gupta Steel have wrongly availed the
benefit under Notification No. 50/2018-Customs dated 30.06.2018 in
contravention to the Country of Origin rules, therefore, the benefit of
concessional rate of duty is not available to them. 1 hold so.

16. I find that the Importer has wrongly avsiled benefit of Notification No.
50/2018-Customs dated 30.06,2018, on account of misclassification of
Imported Goods:

16.1. I have carefully gone through the vanous technical literature relied upon

i the show cause notice as well 2s records of PH wherein M /s, Gupta Steel, and

its proprictor Shn Daksh Garg through their edvocate stated that that there is

no statutory definition of Ni Cr Ausienitic Steel. He also referred 1o BIS/IS

standard where it is defined whe! is austenitic steel (Composition wise) however

there is no bifurcation as to whal ix Ni Cr Stee!. Broadly, what can be made out

15 that stamnless steel is g genenc term used 10 refer to iron based alloys which

contain chromium and there are more thar 100 grades of stainless stoel. These

are differentiated by the percentuge of chromium, nickel, molybdenum, and

other alloying clements, Each grade is used for specific purposes and comes with

ity own advantages and disadvantayes. The grodes are grouped within five main

categones: austenitie, ferritic, martensitic, duplex, and precipitation-

hardened (PH). Austenitic stee, is the most commonly used type of stainiess

wieel, as with ity exceptional resistance to heat and corrosion, it is used

extensively in many industries mcluding med-cal, automotive, aerospace, and

inclustrial applications, This catzgory 18 known for unsurpsssed strength and

lormabiiity and that 1t cannot be hardened by heat treatment,

16.2. | observe that when nickel or mitrogen i added to steel, it becomes
austenite” by nature. The chemnical compasition determines the specific grade
of stainless steel. Technical literatures already discussed which includes the trade
purfance usage of the term Ausicnitic stzinicss steel is also categorical that it
contains at least 10.5 percent of coromium 2nd 8§ to 12 percent nickel, as well
an nitrogen, carbon, and many other elements in solution. For example, the 300
series 18 mickel-based and includes standard austenitic stainless stecl, which
is grade 304 stainless steel — the most commonly used one. It usually contains
I8 percent chromium and eight percent nickel, which is the minimum amount
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of nickel required to turm ferritic stainless steel into austenitic when that much
chromium is present. The 200 series is low in nickel and high in nitrogen, or
manganese making it a less expensive alternative to the 300 series In general
the literature available are categorical that significant nickel content of 4% 10%,
is necessary to ensure the formation of the austenitic structure. The Cr content
is usually about 18 wt% or higher which is well above the critical himnt for
corrosion resistance, about 12 wt% Cr.

16.3. | have also seen the technical literature available in the User Guide of
Salem Steel which is under the Steel Authority of India Lid, which can
undoubtedly be relied upon for gudance and as authontative reference 10 what
category of stainless steel qualifies for categorization as “Austenitic™ For ready
reference, the relevant part of the available literature in the said source is
reproduced below:

“Austenitic: This category of stainless steel contains 16 to 26% Chromium
and 6 to 22% Nickel They are non- magnetic in annealed condition and have
excellent corrosion resistance. They are not hardenable by heat treatment.
However, they can develop high strength on cold working. They have excellent
weldability, formability, hygiene factor and cryogenic properties. On cold
working they exhibit different degrees of magnetism. They are identified in the
AlISI 300 series.”

16.4, It is understood that there has always been a considerable interest in
developing low-cost austenitic stainless steels with similar or improved
properties, for instance, replacing nickel with other cheaper alloying elements,
In this search for new high-performance sustenitic stainless steels with reduced
amounts of nickel, manganese has been generally considered as the obvious
replacement element. However, it is not technically feasible to replace nickel by
equal amounts of manganese since manganese is not as strong an austenite
former, Accordingly, clements such &s carbon or nitrogen must be added to
assist in stabilizing the austenitic structure. Such innovations in material
technology have meant that types of low cost stainless steel which cannot be
termed as Nickel Austenitic by virtue of their chemical composition have started
being utilized for the same purposes for which the nickel austenitic was being
used for. The imported material in the instant case appears to squareiy fall under
this category and cannot be considered Nickel Austenitic considering the above
discussions,

16.5.1 find that in order to find out whether the product of the Importer is
actually ‘Cold Rolled Stainless Steel Coils’ type or s it ‘Cold Rolled Stainless
Steel Colls of Nickel Chromium Austenitic Type' classifiable under CTH
72209022, the investigating agency has conducted research with the companies
in this trade in order to find out how this product is treated in the market or we
cun say Commercial Parlance Test As per the Commercia! Parlance Test the
items in taxing stututes should be judged and analysed on the basis of fact that
how the trade or industry or the market deal with particular goods.

16.6. In deciding the matter of classification in the instant case, it has to be
understood that the same is not based on entries in Wikipedia. In the SCNs in
question, it is clearly not the case also that the Wikipedia has been the sole
cornerstone based on which allegations have been made. There have been
documented technical literature of other entities who are dealing in the
commaodity In guestion. It has to be appreciated that in the matters of
classification of goods under taxation statutes, several judicial forums, including
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the Apex Court, have stressed upon the importance of the identity of the goods
in comman pariance. Further, there is a plethora of judicial pronocuncements
which hold that for classification of goods under statutes for taxation, the
primary test is their identity in the market, or in other words, their common
parlance in the market. Also, it is also a well settled principle of interpretation of
statutes thut a word not defined in the statute must be construed in its popular
sense, meaning essentially ‘that sense which people conversant with the subject
matter with which the stature is dealing would attribute to it’, The situation in
the instant cases is akin in that there are no entry in the statut s or technical
codes laying down the technical definition/ parameters for the goods in question,
This 1s a fact that has been accepted by the noticee also. That being the case,
relying on trade parlance and available technical literature of Users in the
Trade is an acceptable course of action

16.7. To summuarize, what paradigm emerges from the above interpretation is
that where no definition is provided in the statute for ascertaining the correct
meaning of a fiscal entry, the same should be construed as understood in
common parfance or trade or commercial parlance. In the case of Collector of
Customs, Bombay Versus Swastic Woolen (P) Ltd,, reported in AIR 1988 SC
2176. Hon'ble Apex Court held in para 4 "We are of the opinion that when no
statutory definition is provided tn respect of an item in this Customs Act or the
Central Excise Act, this trade understanding, meaning thereby the understanding
in the optnion of those who deal with the goods in question is the safest quide.”

16,8.1 find it pertinent to place reliance upon following Judicial
pronouncements:

» The Commercial Parlance Test wuas applied by the Hon'ble Supreme
Court in Delhi Cloth & General Mills Co. Ltd. v. State of Rajasthan, 1980 (6)
E.L.T. 383 (8.C,), wherein Hon'ble Apex Court in its Order dated 08.05.1980,
held that:

*7. Now, in determining the meaning or connetation of words and expressions
describing an article or commodity the turnover of which is taxed in a sales tax
enactment, if there is ane principle fairly well-settled it ts that the words or
expressions must be construed (n the sense in which they are understood in
the trade, by the dealer and the consumer, It ts they who are concerned with
it, and it is the sense in which they understand it that constitutes the definitive
index of the legislative intenticn when the statute was enacted, As the sales
tax liability falls on the seller, who in his turm passes it on to the consumer, As
purchase tax, the lability falls directly on the purchaser., A long train of
authonties supports that view, and we need refer only to the recent judgmient
of this court in Porritts and Spencer (Asia) Lid v, State of Haryana, (1978) 42
S T.C 433, in which reference has been made to some of them.”

» In case of G.S. AUTO INTERNATIONAL LTD, Versus COLLECTOR OF C.
EX., CHANDIGARH, 2003 (152) E.L.T. 3 |8.C.), the Hon'ble Supreme Court
vide its Order dated 15.01.2023 has laid down that the true test for
classification is the test of Commercial identity. Relevant portion of the said
judgement is as under:

“15. The question that needs to be adverted lo is! whether the goods in
question can appropriately be classified under Tanff Rem 52 or not hawng
beer: specified elsewhere, they fall under Tariff ltem 68. In construing these
items, what is the proper test to be apphed? Is it the functional test or is u
commercial identity test which would determine the issue It seems 10 us
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that this question is no longer res integra, It fell for consideration of this
Court earlier and it was laid down that the true test for classification was
the test of commercial identity and not the functional test. I needs 1o be
ascertained as to how the goods in question are referred Lo in the market by
those who deal with them, be it for the purpases of selling, purchasing or
otherunse.”

169. 1 find that the information/ lterature available on  website
(https: /S www astlco.co uk) of M/s. Aalco Metals Limited, /a company registered
in England & Wales, the UK's largest independent multi-metals stockholder}; and
on website (hups//www asminternauonalorgl of M/s. ASM International
(world's large~t and most established matenals information society providing
access to trusted matenals information through reference content, data and
research, education courses and intemational eventsy, clearly indicate that the
Austenitic Stainless-Steel grades have essentially content by welght (W) of
alloving elements Chromium (Cr} from 16%-19% and Nickel (Ni) from 4.5%-12%
Whereas, the chemicals compositions shown in the Mill Test certificate /Test
certificate/ Inspection Certificate produced by the importer at the time of import
shows the content of Chromium (Cr) as nearly 13% and Nickel as nearly 1%,
which ruled out its classification as Austenitic Stainless-Steel grades. Therefore,
the goods imported us Cold Rolled Stainless Steel Coils of Nickel Chromium
Austenitic Type by M/s Gupta Steel is in fact Stainless Steel of other Grades and
would be correctly classifiable under CTH 72209090,

16.10. | refer that according to Commercial trade parlance the Austenitic
Stainless-Steel grades have essentially content by weight (%] of alloying
clements Chromium (Cr) from 16%-19% and Nickel (Ni) from 4.5%-12%,; as
corroborated by the information/ literature available on the website of M/s. ASM
International M/s. Aalco Metals Limited and technical Lterature avinlable in
the User Guide of Salem Steel which is under the Steel Authority of India Ltd,
us discussed in parss hereinabove Further, the content of Wikipedia was
referred to in the impugned SCN only in order to get the better idea of the
Common Trade Parlance/ Commercial Trade Parlance of the product
imported by M/s. Gupta Steel.

REJECTION OF CLASSIFICATION OF COLD ROLLED STAINLESS STEEL

COILS UNDER CUSTOMS TARIFF HEADING 72209022 AND RE-
CLASSIFICATION UNDER CTH 72209090,

16.11. | refer 1o the General Rules for the Interpretation of the Harmonized
System, the classification of goods in the Nomenclature shall be governed by
certain principles. As per Rule 1 of the General Rules for the Interpretation ‘the
titles of Sections, Chapters and subChapwrs are pronded for eqse of reference
only. for kgn! purposes,

: . pr Notes gnd promdfd such
hcadmgs or Notu do not othcnmse require, aa:ordmg to the followwng prouisions
fre. GR. 2 *).

16.12. | refer that Vide Finance Act, 2011 w.e.f. 08.04.201 1, “Sclf-Assessment”
has been introduced under the Customs Act, 1962. Section 17 of the said Act
provides for sclf-assessment of duty on import and export goods by the importer
or exporter himself by fiing a bill of entry or shipping bill as the case may be, in
the ¢lectronic form, as per Section 46 or 50 respectively. Thus, under self-
assessment, it is the importer or exporter who will ensure that he declares the
correct classification, apphicable rate of duty, value, benefit of exemption
notification claimed, if any in respect of the imported/exported goods while
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presenting Bill of Entry or Shipping Bill. In the present case, it is evident that the
actusl facts were only known to the importer about the product and aforesaid
fact came to light only subsequent to the in-depth investigation carried out by
DRI,

16.13. | have carefully gone through the Customs Tariff 1975 wherein entries
in heading 7220 90 at six digit level as under:

SECTION-XV 642 CHAPTER-72

7220 90 - Other
722090 10 «s  Skelp (strips for pipes and tubes)
~»  Strips for pipes and tubes (other than skelp|
7220 90 21 - Chromium type
7220 90 22 -~ Nickel chromium austenitic type
7220 90 29 «ss  Other
7220 90 90 «s Other

16.13.1. | find that M/s Gupta Steel had imported Cold Rolled Stainless Steel
Coils’ by wrongly claiming classification under Customs Tarifl Heading 72209022
during the period from July 2019 to February 2021. 1 observe that under CTH
7220 9010 covers items of Skelp (strips for pipes and tubes] and Stripa for
pipes and tubes [other than skelp). Therelore, CTH 7220 9010 or its sub-
entries 7220 9021, 7220 9022 or 7220 9029 covers items which nre used In
manufacturing of pipes and tubes and do not cover the items used in
munufacturing the Utensils,. Whereas, M/s. Gupta Steel impor“ed impugned
goods for manufacturing of utensils as cvident from statement dated
13.07.2021 and 18.02,2022 of Shri Daksh Garg, proprictor of M /s Gupta Steel.
Therefore, in the present case M/s. Gupta Steel imported goods for
manufacturing of Utensils then the impugned imported goods are not
classifinble under 7220 9010 or its sub-entries 7220 9021, 7220 9022 or 7220
9029, rather these impugned goods arc correctly classifiable under CTH 7220
9090, Moreover, from the evidences available in the form of Test Certificate-
Inspection Certificate produced by the importer at the time of import shows the
content of Chromium (Cr] as nearly 13% and Nickel as nearly 1%, it rules out its
classification as Austenitic Stanless-Steel grades. As per information available
on various websites and other technical sources as discussed hereinabove
wherein, it is evident that the Austenitic Stainless-Steel grades have significant
% of Nickel. Therefore, the goods imported as Cold Rolled Stainless Steel Coils of
Nickel Chromium Austenitic Type by M/s Gupta Steel is in fact Stainless Steel of
other Grades.

16.14. [ find that statements recorded under Section 108 of th* Customs Act,
1962 have sufficient evidentiary value to establish the case in hand. | place
relinnce on the following judicial pronouncements wherein evidentiary value of
statements recarded Section 108 of the Customs Act, 1962 is emphasized,

» The Apex Court in the case of Naresh Kumar Sukhwani vs Union of India
1996(83) ELT 285(SC) has held that statement made under Section 108
of the Customs Act, 1962 is & material piece of evidence collected by the
Customs Officials. That material incriminates the Petitioner inculpating
him in the contravention of provisions of the Customs Act. Therefore, the
statements under Section 108 of the Customs Act, 1962 can be used us
substantive evidence in connecting the applicant with the act of
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contraventon.

# In the case Collector of Customs, Madras and Ors vs D. Bhoormull-
1983(13)ELT 1546(8.C.) the Hon'ble Supreme Court has held that
Department was not required to prove its case with mathematical
precision. The whole circumstances of the case appearing in the case
records as well as other documents are to be evaluated and necessary
inferences are to be drawn from these facts as otherwise it would be
impaossible to prove everything in a direct way.

-~ Kanwarjeet Singh & Ors vs Collector of Central Excise, Chandigarh
1990 (47) ELT 698 (Tri) wherein it is held that strict principles of evidence
do not apply to 8 quasi-judicial proceedings and evidence on record in the
shape of varicus statements is enough to punish the guilty.

» Hon'ble High Court decision in the case of Assistant Collector of
Customs Madras-l vs, Govindasamy Ragupathy-1998(98) E.L.T,
80{Mad.) wherein it was held by the Hon'ble Court confessional statement
under Section 108 even though later retracted is a voluntary statement-
and was not influenced by threat, duress or inducement etc. is a true one

» in the case of Govind Lal vs., Commissioner of Customs Jaipur
{2000{117] E.L.t. 51§(Tri)- wherein Hon'ble Tribunal held that—
‘Smugghng evidence-statement- when statement made under Section 108
of the Customs Act, 1962 never retracted before filing the replies to the
Show Cause Notice- retraction of the statement at later stage not to affect
their evidence value'.

- In the case of Surjeet Singh Chabra vs. UOI 1997 (84) ELT (646) SC.
Hon'ble Supreme Court held that statement made before Customs Officer
though retracted within six days, is an admission and binding since
Customs Officers are not Police Officers. As such, the statement tendered
before Customs is a valid evidence under law,

16.15. In view of above discussion, | find that the impugned imported goods
were used in manufacturing of Utensiis instead of manufactuning of Pipes and
tubes. Therefore, they cannot be classified under CTH 7220 9010 or its sub-
entries 7220 9021, 7220 9022 or 7220 9029. Therefore, 1 hold that the
impugned imported goods are rightly classifiable under CTH 7220 9090

17. In view of above, | find that M/s Gupta Steel have deliberately contravened
the above said provisions with an intention 1o evade payment of Customs Duty
by wrongly availing benefit of Notification No. 50/2018-customs dated
30.06.2018 on the import of Coid and Hot Rolled Stainless Steel Coils as specified
in the first schedule under Section 2 of Customs Tarniff Act, 1975. | hold that M/s
Gupta Steel had contravened the provisions of Section 46(4A) of the Customs Act,
1962 in as much as they while filing Bill of Entry, failed to ensure the accuracy
and completeness of the information filed by them and thereby failed to fulfill
their legal oblhigation of providing correct classification of the imported goods, in
the Bills of Entry and other documents presented by them before customs.

18. DUTY DEMAND UNDER SECTION 28(4) OF CUSTOMS ACT, 1962

18.1. The relevant legal provisions of Section 28(4) of the Customs Act, 1962 are
reproduced below: -
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*28. Recovery of duties not lewmed or not pad or short-levied or short-
paid or erroneously refunded —

{4) Where any duty has not been lened or not paid or has been
short-levied or short-paid or erroneously refunded, or interest
payable has not been paid, part-paid or erroneously refunded, by
reason of,—

{a) collusion; or
b} any wilful mis-statement; or
{e) suppression of facts.”

by the importer or the exporter or the agent or employee of the importer or
exporier, the proper officer shall, within five years from the relevant date,
serve notice on the persor. chargeable with duty or interest which has not
heen so lewied or not paid or which has been so short-levied or short-paid or
to whom the refund has srroneousiy been made, requiring him to show
cause why he should not pay the amount specified in the notice,

Explanation- For the purposes of this section, “relevant date” means, -

fa] in a case where duty is not levied or not paid or short-levied or short-
paid, or interest i3 not charged, the date on which the proper officer makes
an order for the clearance of goods;

b} in n case where duty ts provisionally assessed under section 18, the date
of adjustment of duty after the final assessment thereof or re-assessment,
as the case may be;

[c} in a case where duty or mferest has been erroneously refunded, the date
of refund

i} in any other cuse, the date aof payment of duty or interest.

18.2. From the conditions of e Notification Neo. 50/2018-customs dated
30.06.2018, statement of propricior of M /s Gupta Steel, and other evidences as
discussed in detall in Paras hercinabove, it is apparent that M/s. Gupta Steel
suppressed the actual classification of the imported goods, Therefore, the
provisions of Section 28{4) of the Customs Act, 1962, is applicable for demand
of duty not paid/short paid.

18.3. It is reasonable to assume that the mis-classification of imported goods
has been done by M/s. Gupta Stee) willfully with sole intention to execute the
modus of svailing of ineligible benefit of Notificution No. 50/2018-customs dated
J30.06.2018 by way of mis-clussification of imported goods and evasion of
Customs duty, In view of above, the contention of the Importer that the
demand is barred by limitation of time, s overruled,

19. CONFISCATION OF THI GOODS UNDER SECTION 11i{m) OF THE
CUSTOMS ACT, 1962:

(i). 1 find that it is alleged in the SCN that the goods are liable for confiscation
under Section 1 11(m) of the Customs Act, 1962, In this regard, | find that as far
us confiscation of goods are concerned, Section 111 of the Customs Act, 1962,
defines the Confiscation of improperly imported goods. The relevant legal
provisions of Section 111{m) of the Customs Act, 1962 are reproduced below: -

fm} any goods which do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with
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the declaration made under section 77 in respect thereof, or in the case of
goods under transhipment, with the declaration for transhipment referred to
in the proviso to sub-section (1) of section 54;°

(f). On piain reading of the above provisions of the Section 111{m) of the
Customs Act, 1962 it is clear that any goods, Imported by way of
misclassification, will be liable 1o confiscation. As discussed in the foregoing
para’s, it 18 evident the Importer has deliberately misclassified the imported
goods with a malafide intention to evade duty. In light of these acts of mis
classification of goods, | find that the impugned imported goods are liable for
confiscation a+ per the provisions of Section 111{m) of Customs Act, 1962. | hold
0.

(iif). As the impugned goods are found to be lable for confiscation under
Section 111{m] of the Customs Act, 1962, | find that it 18 necessary 10 consider
as to whether redemption fine under Section 125 of Customs Act, 1962, 1s habile
to be imposed in lieu of confiscation in respect of the impugned goods as alleged
vide subject SCNs. The Section 125 ibid reads as under:-

“Section 125, Option to pay fine in lieu of confiscation.—{1) Wheneuver

confiscation of any goods is authorised by this Act, the officer adjudging it may, in
the case of any goods, the importation or exportation whereof is prohibited under
this Act or under any other law for the time being in force, and shall, in the case of
any other goods, give to the ouwner of the goods ljor, where such owner is not
knoum, the person from whose possession or custody such goods have been
seized,] an option to pay in lieu of confiscation such fine as the said officer thinks
m.
(iv) A plain reading of the above provision shows that imposition of redemption
fine i un option in leu of confiscation. [t provides for an opportunity to owner
of confiscated goads for release of confiscated goods, by paying redemption fine.
I find that redemption fine can be imposed in those cases where goods are either
physically available or the goods have been released provisionally under Section
1 10A of Customs Act, 1962 agsinst appropriate bond binding concerned puarty
in respect of recovery of amount of redemption fine as may be determined in the
adjudication proceedings.

(v). As regards applicability of Section 111{m) of the Customs Act, | find that ‘
any goods could be held liable for confiscation only when the goods were
physically available for being confiscated, If the imported goods were seized and
then released provisionally, then also such goods may be held liable for
confiscation because they were released on provisional basis. But in this case,
the goods imported by them have never been seized; on the contrary, the goods
imported by them have been legally allowed to be cleared for home consumption.
These goods are not avalable for confiscation at this stage. In case of Manjula
Showa Ltd. 2008 (227) ELT 330, the Appellate Tribunal has held tha: goods
cannot be counfiscated nor could any condition of redemption fine be imposed
when there was no seizure of any goods, The Larger Bench of the Tribunal in
case of Shiv Kripalspat Pvt. Ltd. 2009(235) ELT 623 has also upheld this
pranciple. When no goods imported by them have been actually seized nor are
they available for confiscation, the proposal to redemption of such non-existent ;
goods does not have any legs to stand. ‘

(vi). In this regard, | find that the impugned goods were neither seized, nor
released provisionally, Hence, neither the goods are physically available nor bond ‘
for provisional release under Section 110A of the Customs Act covering recovery
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of redemption fine is available. |, therefore, find that redemption fine cannot be
imposed in respect of subject imperted goods.

20. NOW 1 PROCEED TO EXAMINE THE ROLES OF THE VARIOUS
NOTICEES IN THIS ELABORATE SCHEME TO WRONGLY AVAIL THE
BENEFIT OF SAID NOTIFICATION WITH INTENT TO DEFRAUD THE
GOVERNMENT EXCHEQUER.

20.1. ROLE PLAYED BY M/S GUPTA STEEL AND ITS PROPRIETOR SHRI
DAKSH GARG:

i) I find that M/s. Gupta Stee! had imported the goods namely ‘Cold Rolled
Stainless Steel Coils' valued at Rs,14,30,77,101/- (as detalled in Annexures (o
SCN) by mis-declaring the description of impugned goods as 'Cold Rolled
Stainless Steel Coils [of Nickel Chromium Austenitic Type), and by mis-
classifying the same under CTH 72209022 1 find that M/s, Gupta Steel
manufactured Utensils from impugned imported goods, whereas, CTH 7220
9010 or its sub-entries covers oms which are used in manufacturing of pipes
and tubes und not Utensils as evident from statement dated 13.07.2021 and
18.02.2022 of Shri Daksh Garg, proprietor of M/s Gupta Steel. Therefore, in
the present case the impugned goods are correctly classifiable under CTH 7220
G090 since M/s. Gupta Steel imported goods for manufacturing of Utensils
and not the Pipes and Tubes.

|} However, as discussed in detall hereinabove, the Austenitic Stainless-
Steel grades have essentially content by weight (%) of alloving clements
Chromium (Cr) from 16%-19% and Nicke! (Ni) from 4.5%-12%. Whereas, the
chemicals compositions shown in the Mill Test cerntificate/Test certificate/
Inspection Certificate produced by the importer at the time of import shows the
content of Chromium (Cr) as nearly 13% and Nickel as nearly 1%, which ruled
out its classification as Austenitic Stainless-Steel grades.

{15} 1 find that impugned Show Cause Notice has been issued proposing penalty
on Shri Daksh Garg, proprietor of M /S Gupta Steel under Section 1 12{a), Section
112(Y), Section 1 14AA and Sectian 117 of Customs Act, 1962 for act of omission
and /or commission and for the reasons and allegations as discussed, in this
regard. Shri Daksh Garg, acting through bis firm M/s Gupta Steel willfully
suppressed the correct description and classification of goodds with an intent to
evade payment of applicable Customs Duty. Shiri Daksh Garg had full knowledge
about the mis-classification of the sald imported goods in as much as he was
overall responsible for &ll imports and finalization of clasxification of imported
goods. He was in constant touch with the overseas supplier of goods 1o manage
documents for misclassification 4! goods and Instruct Customs broker (o produce
the same before customs for clearance. M s Gupta Steel received the Test
Certificate-Inspection Certificats, wheremn the chemicals compositions of goods
and country of origin certificaie were giver, &8s per that goods were rightly
classified under CTH 72209090 Mt Shri Daksh: Garg instructed Customs broker
to file the Bills of entry under CTH 72209022 to evade duty. Furthermore, Shri
Daksh Garg imported the impugned goods to manufacture the Utensil rather
than manufacturing of Pipes ucd Tubes, therefore, the impugned goods are
rightly classifiable under CTH 72209090. In view of above, Shri Daksh Garg
ucting through his firm knowingly and intentionally avalled undue benefit of
Notification No. 30/2018-Customs dated 30.06.2018 with intent to evade the
Customs duty, All the aforementioned acts of omission and commission on part
of the importer have renderec tne impugned imported geods are liable for
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confiscation as per the provisions of Scction 111{m) of Customs Act, 1962
Therefore, | hold thut Shri Daksh Garg, proprietor of M/s Gupta Steel is liable
to penalty under Section 112{(a){ii) of the Customs Act, 1962. 1 find that since
Penalty under Section 112(a) of the Customs Act, 1962 Is imposable on Shri
Daksh Garg therefore, Penalty under Section 1 12(b) of the Customs Act, 1962 is
not warranted upon him,

() | observe that Section 112 (a) (u} provides that penalty not exceeding ten
pereent of the duty or five thousand rupees, higher of either, is leviable in case of
improper importation of dutiable goods

112. Penalty for improper importation of goods, ete. - Any person,-

{a) who, in relation to any goods, does or amits to do any act which act or
omission would render such goods liable to confiscation under section
111, or abets the dotng or omission of such an act, or

(b) who aoquires possession of or is in any way concernad n carnang,
removing, depositing, harbouring, keeping, concealing, selling or
purchasing, or in any other manner dealing with any goods which he
knows or has reason to believe are liable to confiscation under section
111, shall be liable,-

fil in the case of goods in respect of which any prohibition 18 in force
under this Act or any other law for the time being m force, 1o a
penaity Sfnot exceeding the value of the goods or five thousand
rupees|, whichever is the greater;

fii) in the case of dutiable goods, other than prohibited goods, subject to
the provisions of section 1 14A, 1o a penalty not exceeding ten per

snt. of the duty sought to be cvaded or five thousand rupees,

whichever is higher:

fi) ...

fiv) ...

fv) ...

fiv) Further, the act of omission and commissions on part Shri Daksh Garg
Proprietor of M /s Gupta Steel as discussed in foregoing paras, has rendered liable
for penalty under Section 1 149AA of the Customs Act, 1962 also. Since M/s Gupta
Steel have violated the provisions of Section 17 and 46 of the Customns Act, 1962
which was their duty 10 comply, but for which no express penalty is elsewhere
provided for such contravention or fsilure, they shall also be liable 10 penalty
under Section 117 of Customs Act, 1962, Therelore, penalty under Section 117
of the Customs Act, 1962 is not warranted in the instant case on Shri Daksh

(i) | have examined the allegations made in the show cause notice against the
Custom Srokers that the mis-classification of the impugned goods in the import
documents under Bills of Entry filed by M/s. Shri Balaji Logistics, M/s. R R
Logistics, M/s. Exim Transtrade (I) Pvt. Ltd. on behalf of M/s Cupts Steel
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before the Customs authorities, was done on the direction of Shri Jitender
Kumar, Proprietor of M/s. Shri Balaji Logistics, Shri Deepak Sawlani, G-card
holder & Authorized signatory of M/s. R R Logistics and Shri Jignesh Mota,
G-card holder and Senior Manager of M/s. Exim Transtrade (I) Pvt. Ltd Shn
Daksh Garg, Proprictor of M /s Gupta Steel handed over the documents to above
mentioned Custom Brokers for filing of Bills of Entry and to arrange clearance
of the goods. 1 find that above mentioned Custom Brokers acted as per the
directions of Shri Daksh Garg, Proprietor of M/s Gupta Steel,

(if) 1 have gone through the submission dated 15.04.2024 made by M/s. Shri
Balaji Logistics and Shri Jitender Kumar, Proprietor of M/s. Shri Balaji
Logistics in their defence reply, wherein they requested to drop the charges
against them since the issue is of interpretation of the classification entnes and
not of suppression, wilful mis-statement or collusion,

(i) | find that during PH held on 10.04 2024 Shri Jignesh Mota G.card
holder and Senlor Manager of M/s, Exim Transtrade (India) Pvt. Ltd,
(Customs brokers through his authorized representative, stated that his
statement was not & voluntary in nature and cannot be relied upon for making
case, | find that Shri Jignesh Mota, G-card holder and Senior Manager of M/s.
Exim Transtrade (India) Pvt. Ltd. (Customs brokers| in his statement dated
28.02.2024 recorded under Section 108 of the Customs Act, 1962 accepted that
it was their prime duty to inform the department regarding any malpractice in
the import consignments which they were handling. He agreed that it was their
mistake that they wrongly classified the goods under CTH 72209022 as they
could not saw the Mill Test Certificates/Test Certificate-Inspection Certificates
piven by the overseas supplier to the importer, In this connection, | find that Shri
Jignesh Mota tendered his statement dated 28.02.2022 without any threat,
duress, inducement or promise. [ find that he never retracted his said statement,
rauther, duning the course of adjudication proceeding after lapse of almost one
vear from the dute of the statements, he comes up with a different stand that the
impugned goods were of Malavsian origin. This clearly shows the said
submission of Shri Jignesh Mota is an after-thought with intent to stymy the
process of adjudication.

(iv) | find that it is categorically mentioned vide Para 4.2 of the impugned SCN
that alorementioned proprietor/responsible persons of Customs House Agents/
Customs Brokets in their respective statements recorded under Section 108 of
the Customs Act, 1962 stated thut they have cleared Cold Rolled Stainless Steel
Coils Grade J3 under CTH 72209022 under the description of ‘Nickel Chromium
Austenitic Type' by availing the benefit of Netification No. 50/2018-Customs
dated 30.06.2018, imported by M/s Gupta Stzel from China. They stated that
technically they were not aware of the Nickel Chromium Austenitio type Stoels
but they filed the Bills of Entry under CTH 72209022 under the description of
‘Nickel Chromium Austenitic Type' on behalfl of the Importer after the recetpt of
checklist, finalized by the importer. In view of above, | find that m the instant
case, M/s Gupta Sreel imported the goods namely ‘Cold Rolled Stainless Steel
Couls’ by mis-classifying the same under CTH 72209022 and wrongly availed the
benefit under Notification No. 50/2018-Customs dated 30.06.2018. In this
regard 1 do not find connivance of Customns Brokers with the impaorter in evasion
of duty by wrongly claiming exemption, therefore, the Customs Brokers cannot
be penalized.

(v) Therefore, | hold that these Customs Brokers lLe. M/s. Shri Balaji
Logistics, M/s. R R Logistics, M/s. Exim Transtrade(l) Pvt. Ltd; and their
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proprictors/ suthorised persons |e. ShriJitender Kumar, Proprietor of M/s. Shri
Balaji Logistics, Shn Deepak Sawiani, G-card holder & Authorized signatory of
M/s. R R Logistics and Shri Jignesh Mota, G-card holder and Senior Manager of
M/s. Exim Transtrade (1) Pve. Ltd, are not Hable to penalty under Section 112(a),
Section 112(F', Section 114 AA, and Section 117 of the Act ibid.

21, IN VIEW OF DISCUSSION AND FINDINGS SUPRA, 1 PASS THE
FOLLOWING ORDER:

()

(i)

(i1

(i)

vl

(vi)

(vii)

{vin)

I rgject the declared classification of the impugned goods in the Bills of
Entry as detailed in Annexures attached to the impugned show cause
notice and order 1o re-classify under Customs Tarifl Heading No.
72209090 of the First Schedule to the Customs Tarifl Act, 1975 and re-
asseas the Subject Bills of Entry;

| disallow the benefit of Notification No. 50/2018-Customs dated
30.06.2018 availed by the Importer on the strength of invalid Country
of Origin Certificates issued by the non-party iLe. M/s. Comet
International Ltd., Hong Keng and M /s, Jiavao (Hong Kong) International
Group Ltd.; contravening the Rules of Determination of Ongin of Goods
under the Asw-Pacific Trade Agreement, (formerly known as the Bangkok
Agreement] Rules, 2006 [Notification No, 94/2006-Cus. [N.T.) dated
31.08 2006 as amended|

| order to confiscate the impugned goods valued st Rs. 14,30,77,101/-
(Rupees Fourteen Crore Thirty Lakhs Seventy Seven Thousand One
Hundred one only) under the provisions of Section 111{m) of the
Customs Act, 1962; however, the impugned goods have been cleared and
are not physically available for confiscation and therefore, | refrain from
imposing redemption fine in Heu of confiscation,

| confirm the demand of differential/Short padd Customs duty amounting
o Rs.72,82376/- (Rupees SeventyTwo Lakhs EightyTwo
Thousand Three Hundred Seventy-Six only) (as detailed in Annexures
attached to tmpugned Notice), and order 10 recover the same from M/s
Gupta Steel in terms of the provisions of Section 28(8) read with Section
28(4) of the Customs Act, 1962,

| order to recover the interest from M/s Gupta Steel at appropnate rate
under Section 28AA of the Customs Act, 1962 on the sbove confirmed
demasr 1 of duty at (ii);

| order to appropriate the Customs Duty amounting of Rs,30,00,000/-
(Rupees Thirty Lakhs Only) airesdy paid voluntanily by M /s Gupta Steel
during the course of investigation towards thelr duty Lhability raised vide
mpugned show cause notice,

I impose penalty Rs,7,00,000/- (Rupees seven Lakhs only) upon Shri
Daksh Garg, Proprictor of M/s Gupta Steel in terms of Section 112(a)(i)
of the Custons Act, 1962 against confirmed demand of duty as
mentioned at (i) above; plus penalty equal to the applicable interest
under Section 28AAA of the Customs Act, 1962 payable on the duty
demanded and confirmed at (1] above;

I impose penalty of Rs 5,00,000/- (Rupees five Lakhs only) upon Shri
Daksh Garg, Proprictor of M/s Gupta Steel in terms of Section 114AA of
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the Customs Act, 1962 against demand of duty as mentioned at (iii)
above.

(ix) | refrain from imposing penalty upon Shri Daksh Garg, Proprietor of M /s
Gupta Steel in terms of Section 117 of the Customs Act, 1962 for reasons
discussed vide Para 20.]1 hercinabove

Ix} [ refram from imposing penalty upon M/s. R R Logistics; M/s. Extm
Transtrade(l) Pvt. Ltd; M /s, Shri Balsji Logistics, and their proprictors/
authorised persons i.e, Shri Deepak Sawlani, G-card holder & Authorized
signatory of M/s. R R Logistics; Shr Jignesh Mota, G-card holder and
Senior Manager of M/s. Exim Transtrade (1) Pvt. Lid,; and Shri Jitender
Kumar, Proprictor of M/s. Shri Balaji Logistics, and; in terms of Section
112{a}, Section 112(b), Section 114AA and Section 117 of the Customs
Act, 1962 for the reasons discassed hereinabove.

22. This OlO is issued without prejudice 10 any other action that may be taken
agninst the claimant under the provisions of the Customs Act, 1962 or rules
made there under or under any other law for the time being in force,

\\,,w
(K. r)

Principal Commissioner of Customs,
Custom House, Mundra
Date: 22.04.2024
F.No. GEN/ADJ/COMM /54/2023-Adjn

By Speed Post/E Mail/Notice Board

To,
(1) M/s Gupta Steel having office at B-47/2, Wazirpur Industrial Area,
Wazirpur Delhi-110052 (Email id-yash, garg95icgmail.com).

(2] Shri Daksh Garg, Proprictor of M/s Gupta Steel having office at B-47/2,
Wazirpur Industrial Arca, Wazirpur Delhi-110052. (Email id-
vash.garg9agmail.com)

(3) M/s. R R lLogistics, S-1, 2% floor, Plot No-195, Emaruld House,
Gandhidham, Kutch-370201 {email 1&-rriogisticsgdhmiegmail .com)

(4) M/s. Exim Transtrade (India} Pvt Ltd, 201, Marathon Mouma, LB.S.
Marg, Mulund West, Mumbal 400080 (email id-csimpirexim ws)

(5} Shri Deepak Sawlani, Authonzed signatwory and G-card of M/s, R R
Logistics, S-1, 2™ floor, Plot No- 165, Emarald House, Gandhidham, Kutch-
370201 (email id-info.svjlogisticiégmall com)

(6) Shri Jignesh Mota, G-card holder and Senior Manager of M/s. Exim
Transtrade (Indis) Pyt Ltd, 201, Marathon Maxima, L.B.S. Marg, Mulund
West, Mumbai 400080 [emuil id-csimpiiexim, ws)

(7) M/s Shri Balaji Logistics, S-35/5, DLF, Phase-lll, Gurgaon-122002,
Haryana (email wd-jitender. schgal@endurancelogistic.com)

(%) Shri Jitender Kumar, Proprictor of M/s Shri Balsji Logistics, 5-35/5,
DLF, Phase-111, Gurgaon-122002, Haryana (email wd-
jitender.schgaliendurancclogistic,com)

Copy to:
1) The Chief Commissioner of Customs, CCO, Ahmedabad.
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2) The Additional Director General, Directorate of Revenue Intelligence, Zonal
Unit, 15, Magnet Co-operate Park, Near Sola Bridge, S.G. Highway, Thaite),
Ahmedabad-380054, for information (Email- driagu@nic.in).

3} The Deputy/Assistant Commussioner (Legal/Prosecution), Customs
House, Mundra

4] The Deputy/Assistant Commussioner (Recovery/TRC), Customs House,
Mundra.

5) The Deputy/Assistunt Commissioner (EDI), Customs House, Mundra.
6) Notice Board
7) Quard File
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