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16 rfr w .rft +ffii w-+}.r 6 R\ nw + + vrftl ffi rm rrq vrft frw ,rvr {.
Th rs copy is g ra nted

wnom-ri is issuE
ftqr{-ei irfufrqq r goz fi rr<r r ffirtua +Frm +qrrd h F.q.q' lt +{ qft cff BTrt{r fr qcrf fr1 qr€( q{W rca-t fr a} {n qrtcr ft yrf} ffrr0s fr : q6+ + ritr( 3rc-r (fu{udTm qf+{ 

rqri-<r {'frn+t, G-r .tare-o, 1trw+< fivrrrl
dg-q qFi Tt ffi s] gr0xfllr qTa-fi rqc rr vrt Q.
Under Section IZS OD 1) of the Customs Act, 1962 (as amended), tn respect of thefollowing categorjes of cases, any Person aggri
Application to The Addit ional Secretary/lolnt S
of Finance, ( Department of Revenue) Parliamen
the date of communica tion of the orde r
ffiffi r<fu6 o6rt/O rder relating to:

At-s' + Fc+ qrfift-{ +t qrs.

any goods imported on ba99age
Yrcti i B{rcm -rqr iftqj}-q_qrra-t sr+- q<q-wr+wc-o-ria.rqqrq cT g-g qErq Frrr q-r s-flt wi * ftq ar+ft-d qro sr-rt T {r+ q{ 91 g1I rtEral {qI{ Trvmt .rq qrtr ff qr*r t artB-r qrf, t sff EI.
any goods loaded in a conve yance for importation into Indja but which are not unloadedat their place of destination in India or so much of the quanti ty of such goods as has notbeen unloaded at any such destination if goods unloaded at such destination are shortof the quanti ty req u ired to be unloaded at ihat destination
frqrqer qfuftqq, 1962 i qccrc X iqr-@-{6 Trcfr ftfiflc,ft.

Payment of drawback
thereunder.

as provided in Cha ptr: r X of Customs Act, 1962 and the rules made

f{0q"r qrict rr ti.T-d ftq-qr-ilf,r t ;rrsq t red rc{r &rr ffi q-tr{-d s-nft qTqfafttu
ff ilq-rff qt< w t nm ffifur qrrqm tii,r A+ ilQq
The revasion applicati on should be in such form and shall be verified in such man

eved by this order can prefer a Revision
ecretary (Revision Applrcation ), Ministry
t Street, New Delhi within 3 months from

:-
may be specified in the relevant rules and sho uld be accompanied by

ngr. as

ff ff Co,, 870 + r{ d..6 :r1qff 1 4 qai-{ ffi ftr{ Tq 3rtrR Efr eT?er ff 4t

t
frefi \rd cfr d .1-qr€-t+ ff qr{rrf,c {Efr ,tre rm A-{r irAC.

L

i'

"\

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one coprescribed u nder Schedul e 1 item 6 of the Court Fee Act 1870
mTA <trrffi t q-+r+r mv nv or?n ff a rRri, qfr A
4 copies of the Order-i n-O riginal, in addition to rel evant documents, if any

f,dft.erT i ft\ qT+<{ ff a yfict
4 copies of the Application for Revision

STtqrT fi+fi <rr( +-G * frS mq',{**
ffs,s!-s,ilffi +( AfrE q-fr h cft{ * a{*{ qmr { I t. zooT-15qg fr flt qrflTr r.iooo/ -(FTq \rfi Er'.qr{), +{r ffTrrfiA, fr sqfue {rran h rrrFrr q-cm E.qrt.e ffirftct. qR 

{-d6, qizn rfq-f ;q-re.
wrrcr ?rfi {s ff trRr qt{ srg 1.r cre tr vr$ +''q Afr t+ frs * sq * t.zooz- dk qfr 1'+crciqfu+frdftn*wit.tooo
The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees twoHundred only) or Rs.1,000/- (Rupees one t"rousand only) as the case may be, under theHead of other receipts, fees, fines, forfel tures and Miscellaneous Items being the feeprescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. Ifthe amount of duty and interest demande d Fine or penalty levied is one lakh rupees orless, fees as Rs.2OO /- and if it is more than one la kh rupees , the fee is Rs. 1O0O/-.r< d'. z tef{ (kd qrq-d + irqrlT crar cr-qdi + q-EftE +qAfit qft rq srt{r fr.{r{dITE(F 6-CII A fi + mqrg-o' q&ft{c rgse fi qr<r rzs q (1) + 3r#{ $td S.g.-: tdcTt6

n-q6 ffifud ct rt qfi-q fi,{ H-fiil
E

+dtt ggrq {-o' +( +fl. r.< q+{ qftft-rq +
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In respect of cases other than these mentioned under item 2 above, any person

aggrieved by this order can file an appeal under section 129 A(1) of the customs Act,

1962 in form c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at

the following address:

*cr-Ei"+, kftq si.rr r1"+ a i-+r a;r a.ftfii-4 Customs, Excise & Service Tax Appellate
Tribunal, west zonal Bench34irlT.lr, qfffi ffiq fi5

.(J-,]
qB-f,. {6qr,ft rr++, F-ra fi}-{aqrr Tq,

5.

(o

fiqrqw q&ft{q, 1e62 ft Ir<I 12s r( (6) t q'ft<, trqrq.a+ qt)frl-{, 1962 ft elT(I 129

q (1) + qd-{ i{ff{ } tm ffifu+ gw dcr Si ilAS-

Under Section 129 A (6) of the Customs Act, 1962 an appea I under Section 129 A (1) of

the Customs Act, 1962 shall be accompanied by a fee of -

qtr--( n' FqRrd {ITfr + s{r Eff ffrnry+ qffi am {ifi rFrr qa+ ot< qIEI Tr irlrqr

rrrr {c ft rqrq qiq qrGr Fcq qr srt +-q d d q+ Eirr< {qc

(a) where the amount of duty and interest deman ded and penalty levied by any officer of

customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

q) 3rfr-m g q-qRrtt rrtq-+ t q-il Gfr trtnry.+ almrfr$ ar{r :rirn rrqr q"st BIt( qM (qr ffIIgT

rr{r <s ff <+-q qiq fic. Fcg t 3{8fi A ff+.{ dct qi(Rr qrq t qBr q t fr; ciq Esr(

{qg

(b) where the amount of dutY and interest demanded and penalty levied by any officer of

3{ETr4T. SEFErqT(- 3 8 C 0 i 6

nq- Tc fu{ta i ?, l-1ifl -qr f,tqn I

Customs in the case to which the appeal relates is

exceeding fifty lakh rupees, five thousand rupees ;

more than five lakh ruPees but not

qfir A sqRrd qrra fr qti Grff ftq{c+ 3rB6rfr Ero qian r{r gcr <t< q.rq (fl qrn{tt

rc ff rf{ qqr( qrq 5W t qErfi S fr; <s'(,Yr( tcq

ere the amount of duty and interest demanded and penalty levied by any officer of

stoms in the case to which the sppeal relates is more than fifty lakh rupees, ten

ousand ru pees

,]ln,r i fiff 3rf}a,r'rr { q-rrq, qit ,Tq qfq i xro .r<r +-.t s1, qzi qI@ Tf {ia qq Ee fi+r< i ?, qr zz * E"ro r+r z:'i 'ra, rdi

An apoeal aqainst this order shall lie before the Tri I on payment of 10o/o of the duty demanded where dutybuna

6

or duty and penalty are ln dispute, or penalty, where penalty alone is in dispute

gm, 3rftF qrq {i trr<r rzs g h r<-.ta q-ff( flft-r<or + {-qfr <rq-< r*+ qr+fi T{- 19t-rarrt{r}ftqqr
.rdft'mslWTti * ftq qr trffi q-q rcts{ i; frg ftq rrg 3rfi-f, 

'
- Brr{r 1u) qfrqqr qr+fi.r{ 6rssra.i{

* ftq<rqr aTr+fi

Under section 129 (a) of the said Act, every a?p lication made before the Appellate Tribunal-

ifi.:ation of mistake or for any other purpose; or

ation shall be accompanied by a fee of five Hundred rupees
(a) in an appeal for gran

(b) for restoration of an

t of stay or for rect

appeal or an applic

znd Floor, Bahu mali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016
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fVl/s Bharat petroleum Corporation Limited, Bharat Bhavan, 6 & 7,
currimbhoy Road, Bailard Estate, p. B. No. 668, Mumbai - 400 Ooi (hereinafier referred
to as 'the Apperrant') have fired the present appear chailenging the order - rn - originar
No. 2SIAC/DAHEJ/ REFUND/2024-25, dared 12.06.2024 (hereinafter referred to as ,the

impugned order') passed by the Assistant commissioner, customs, Dahe] (hereinafter
referred to as 'adjudicating authority,).

2 Facts of the case, in brief, are that the Apperant had fired a refund craim of
Rs 1,70,24,306/- under Section 2z (1) (a) of the customs Act, 1962 vide their retter
bearing No. NlL, dated 05.01.2024 (received on 09.01 .2024) on account of excess
customs duty paid by them against the finar assessment of 03 (three) BiIs of Entry as
detailed at Para 2 of the impugned order,

2'1 The Appeilant was engaged in import of Liquefied Gas (LNG) and fired Biils
of Entry as per the details mentioned at Para 2 of the impugned order for clearance of
imported LNG. The said BiIs of Entry were assessed provisionaly under section 1g of
the customs Act, 1g62 on execution of pD Bond and consequenfly, on production of
original as well as other requisite documents, subject Bills of Entry were assessed rina+tv' 

flI.Jl.itl
The amount of duty assessed provisionally and finally under the said Bills of Entrv 

^iaik'-*-per the details mentioned in para 2 of the impusned order. (,{.ffi'-firTrf

2 2 The Appellant have filed the instant refund claim on the ground 
"t "r.".1")-4_j-."'duty payment made at the time of provisionar assessment and the correct duty was

ascertained and adjusted after finar assessment as mentioned in para 2 of the impugned
order The Apperrant have imported LNG failing under customs tariff heading 22111100.
The customs duties were revied on LNG on Ad Varorem basis based on the varue
determined in terms of section '14 of the customs Act, 1g62 read with customs Varuation
Rules, 2007. The price of LNG was fixed based on Brent prate price, therefore the subject
Bills of Entry were provisionafly assessed under section 1B of customs Act, 1 g62 by the
Proper officer and the Appeilant paid the duties accordingry. on receipt of origrnar
documents, quantity unroaded report, Test Resurt etc., the proper officer had finarrzed
the subject Bi,s of Entry and duty were assessed as per finar DES (Derivery Ex-ship)
quantity unloaded and finar rnvoice price. The DES (Derivery Ex-ship) guantity unroaded
was lower than Bill of Lading quantity, and the final invoice value was lesser than the
provisionar invoice varue. Accordingry, the transaction varue of the goods and
consequently the effective duty on the value reduced on final assessment. Therefore, the
Appellant had fired Refund craim amounting to Rs. 1,70,24,306/- with respect to the og
(nine) Birrs of Entry as per the detairs mentioned at para 2 0f the impugned order.

2.3

documents:-

ln support of their refund craim, the Appeilant had submitted foilowino

Page 4 of 15
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V1

Consolidated Refund application of duty in prescribed proforma (Part-A);

Copy of Bills of Entry and Original finally assessed Bills of Entry' Copy of e-

receipts evidencing payment of dr.rty. Provisional Proforma lnvoice, Final lnvoice,

confirmation memorandum. customs Duty calculation sheet, certificate of origin,

Bill of lading, and Final Survey Report;

lmporter,s Declaration for consol,dated refund amount mentioning all 11 Bills of

Entry, Undertaking dated NIL with respect to each Bills of Entry, E-mall Message

report showing Remittance of Final lnvoice value to the supplier;

Financial result for the quarter and financial year ended on 31.03.2023 consisting

statement of asset and liabilities as on 31.03.2023, Relevant Notes and break up

of amount;

Letter F. No. CH/DJ/Miscl212l22-23 dated 1410712023 issued by the office of

Assistant commissioner of customs, Dahej with reference to communication of

d ate of final assessment of the Bills of Enky;

chartered Accountant's certificate dated 24.12.2023 with reference to each Bill

of Entry separately issued by M/s Aditya Bhagwat & Associates (MRN 193001)

mentioned hereunder with reference to unjust enrichment enclosing G/L account

balance and vendor line item display under code of Business area 2600 reflecting

the claimed refund amount;

2284696

7948305, dated
19.06.2020

3383905

I 909998,1, dated

08.10 2020
1,70,24,306

4 The Appellant had filed the instant refund claim of Rs. 1,70,24,306/- under

Sbction 27 (1) (a) of the Customs Act, 1962 with reference to excess duty payment found

after final assessment of subject Bills of Entry and had submitted declaration, wherein

they have declared that.

(a) They had paid excess customs duty Rs. 1]0,24,3061- against respective Bill

Entry as lower quantity of LNG was lmported into India vis-a-vis the quantity

mentioned in the Bill of lading;

Sr Name of the
VesselNo

IVIARAN GAS

AGAIV]EIV]NON

AKWA IBOIV]2

4

6

5

7

8

RefundFinal duty
(ln Rs.)

Provisional
duty (ln Rs.)

Bill of Entry No

& Date
'1 0188495542209956440948

34844135445162657936039

17082333779502039503253

4402581, dakrd
14.12.2017
8463088, dated
1510.2018

WILFORCE

35180269 2329364

28191827

'193506229821656

99296169 651215

61134540

37509633

30476523

317 56718

99953384

64518445

LNG KANO

5816886, daterd

12.1A.2021

VALENCIA
KNUTSEN
SESTAO
KNUTSEN

3296788, dated
19.O7 2017

6904533, dated

17.02.2020

FLEX
ENDEVOUR
AL
GHASHAMIYA

539s4641 222569DUHAIL 54177210
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3845425, dabd
02.11.2017
6564981, dated
21.01.2020
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(b)

(c)

They had neither recovered nor going to recover the amount of Rs. 1,27,66,511r
from any customer on or after sanction of refund for which apprication has been
filed;

The refund craim had been made on the ground of finarization of a, subject Bi of
Entry, (as started above) by this formation, i.e., CH Dahej;
The content of this refund claim are true and correct;
No refund of sdid duty t part of duty amount had been claimed anywhere at any
time and said refund claim had been filed only with this office;
There is no government dues pending against them as on date;
Input rax credit had not been craimed for the amount or part of the amount which
is claimed as refund;

The burden of Rs. 1,27,66,511/_ claimed as refund of excess duty paid by them,
had not been passed on to any other firm /company or person and sti, ries with
the Appellant;

(d)

(e)

(0

(g)

(h)

2 5 The instant refund craim had been aroused due to excess duty payment
found after finar assessment. After the receipt of orR, the above subject BiIs of Entry
were finally assessed and in the EDr system the department comments were inserted. As
per the EDI system, the detairs of finar assessment no. and date are as under-

Final

assessme
nt No in

EDI
System

BE finally
assessed

on (date of
adjustment

of duty)

Refund
claim filed

No of
days
on or
after

which
the

clalm
was
filed

Re

am
cla i

iia!a
'l--l

1 01 8849

3484413

lTaaria'09.01 2024 366

09.a1.2A24 366 2329364

a9 01 2024 366

193s062

657215

2 6 ln view of the above, the craim appeared to be hit by rimitaron of trme (i.e.
beyond the period of rimitation of one year from the date of adjustment of duty after final
assessment) stipurated in para (c) of sub-section 1g of section 27 0f customs Act. .1 

962
and appeared to be liable for rejection.

49.01 2024 366 so5--

366 222 569

17024306

e.

No
Bill of Entry No

& Date
Name of the

Vessel

1 4402581 , dated
14.12.2017

MARAN GAS
AGAI\I EI\4NON

23381 33 09.01 2023 09.01 .2024

2 8463088, dated
15.10.2A18

AKWA IBOM 23381 18 C)9.01 .2023 09 01 2A24

366

366

3 3845425. dated
42.11 .2017

WILFORCE 2338141 09.01 .2023

4 VALENCIA
KNUTSEN

ZJJO JO c9 a1 .2A23

5 6904533, dared
17 02.202a

SESTAO
KNUTSEN

a9 01 .2A23

6 3296788, dated
19.07.2017

LNG KANO 09.01.2024

FLEX
EN DEVOUR

09.01 2A24 366

B 7948305, dated
19.0A.2A2A

AL
GHASHAM IYA

I 9099981, dated
08.10.2020

DUHAIL

2338123

2338119

09.01.2A23

09.01 .2023

09.01 .2023

Page 6 of 15
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2284696

656498'1, dated
21 .01 .2020

2338135

2338134 09.01.2023 366

7 5816886, dated-
12.10.2021

2338121 09 01 2A24
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2.7 Accordingly, a Show Cause Notice R. No. CH/DJ/REFn07l2O23-24, issued

UNdEr E-fiIE NO, CUS/RFD IRD I 1 31 12024-DAH-PORT'CUS-COMMRTE'AHMEDABAD

(DtN 20240371MN0000008D57), signecl on 21 .03.2024 was issued to the Appellant,

asking as to why the refund claim of Rs.1 ,70,24,306/- with reference to the Bills of Entry

as mentroned in Annexure 1 of the Show Cause Notice, filed vide Letter dated 05.01 .2024

(received on 09.01 .2024) should not be rejected under the provisions of Section 27 of lhe

Customs Act, 1 962.

2B The adjudicating authority vide the impugned has passed the order as

detailed below.-

(i) He has rejected the refund claim of Rs. 1,70,24,306/- with reference to the Bills

of Entry (as mentioned hereunder) under sectton 27 of lhe customs Act, 1962

filed by the APPellant

Sr.
No-

Bill of Entry
No. & Date

lat)

A

s
IE

4402581, dated

14.12.2A17

I 2

4

8463088, dated
15.10 20'18

3845425, dated

a2.11 .2017

6904533 dated

17.02.2A20

2284696

3296788, dated

19.07 .2017

7948305 dated 3383905

19.06.2020- e j eoeeest dated

aB 1A 2420

3 Being aggrieved with the impugned order passed by the Adjudicating

Authority, the Appellant have filed presient appeal. The Appellant have, inter-alia,

submitted detailed submissions on following points in support of their contentions:

t

l-
5

6

7

8

They vide reply dated 27.O3.202,1 apprised the adjudicating authority regarding

the decision of the Hon'ble High Court of Delhi in the case of INDIAN OIL

CORPORATION LTD-2014 (308) ELT 169. The said decision held that the

Iimitation in case of refund has to be calculated from the date of service of order;

The adjudicating authority in the irnpugned order has held that the decision in the

d cannot be

No. of
days on
or after
which

the
claim
was
filed

Refund
claim filed

101884936609 a1 202409.0 1 .2023

348441336609.01.2023 09 01 .2024

Final
Assessment

No. in EDI

System

23381 33

23381'18

366 170823309.01 .2024a9.01 .2A232338141

2329364a9 a1 .202409.01 .202323381 36

36609.01.2023 09.41 .202423381 35

1935062Jbo09.01.2023 09.01 .2024

366 65721509.01 .2024

2338134

2338123 09.01 .20235816886, dated

12.10 2021
36623381 1 I 09.0 1 .2 02 3

22256909.01 .2024 36609.01 20232338121

17024306

lndian Oil Corporation (supra) relied by them is not proper a

Page 7 of 15

1. l

3

6564981, dated

21 01 .2020

i

Refund
amount
claimed

BE finally
assessed

on (date of
adjustment

of d uty)

366

a9.41.2024
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considered inasmuch as the said decision, upherd by the Hon'bre High court of
Delhi vide order dated 05.05.2015 in CUSAA No.09/2015 has further been
challenged by the department before the Hon'bre Supreme Gourt by firing speciar
Leave to Appeat (Civil) No. 32272 of 2015;

That filing of the speciar reave petition against decision of the Hon,bre High court
before the Hon'bre supreme court does not cease the rmprementation of
underlying decision of rower authorities. They praced reriance upon the decision
of the Hon'bre supreme court in the case of shree chamundi Mopeds Ltd. v.
church of south India Trust Association, [(1992) 3 scc 1] in support of their
claim;

That the above view of the Hon'bre court has been forowed by the Hon,bre High
court of Delhi in the case of principar commissioner of c. Ex., Derhi-r vs. space
Tererink Ltd. 12017 (355) E.L.T. 189 (Der.)1. simirar view has been taken by the
Hon'ble High court of Bombay in the case of ccEx & sr vs. Mutha Founders
Pvt. Ltd. 12017 (342) ELr 411 (Bom.)l wherein it is held that merely because an
appeal filed against an order is pending before a higher forum, does not mean
that the order under chalenge is incapabre of imprementation and enforcement
unless specific stay or ad-interim rerief has been granted in the respective case
to cease the operation of the judgment of the subordinate courts;
ln the present case, the Hon'bre Suprerne court has not yet decrded the matter
adversely in matter of rndian oir (supra). Therefore, the underlying principre /
basis / ratio decendi raid down rn the said case wi prevair. The same is binding
upon the subordinate authorities. Non-compriance / non-adherence of the same
amounts to gross vioration of principre of judiciar disciprine. They praced reriance
upon the decision of the Hon'bre supreme court in the case of Union of rndia r

Kamlakshi Finance Corporation Ltd. [1991 (55) ELT a33 (SC)];

They also placed reliance on the decision taken by the Hon,ble cES#l:.

ln the matter of GAIL (lndia) Limited versus commissioner of customs,
Ahmedabad, the adjudicating authority had submitted that the order of Hon,bre
cESTAT, Ahmedabad dated 25.08.2023, has not attarned its finarity, as
department has preferred appear against order to the higher formation. rn this
regard, rt may be noted that Hon'bre High court Gujarat has dismissed the appeal
filed by department against the order of Hon'bre Tribunar as referred above in an
order passed on 20th June 2024. Rerevant portion of the order is reproduced
below:

'Merely because the Custom De,partment has uploaded the final
assess'nenf orders on portat is not sufficient compriance of intimation
to lhe assesee as lt rs a condition sine quanon to fite the refund claim

Ahmedabad in the case of GAIL (lndia) Limited versus Comm jssioner. qf-i,ilt,' r:ir
Customs, Ahmedabad where in it was held that: .. : -- ' .^ ,'.

"ln view of the above, we find that lhe case of appelrant is coveredo, ii'ffiSt, ,, 

..',the aforesaid decrsions on date of service of finarization ot i :i 'st-'{ii 7.' ,
provisional assessmenf ls the relevant date forthis purpose.,, .;. ;..--..-_- I i'/

Page 8 of 15
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within one year as per section 27 (18)(c) of the Act from the date of

finalization provided such order of assess ment is communicated to the

assessee. Therefore, the Tribunal has rightly taken into consideration

the various documents intirnating the respondenf assessee about the

finalization of provisional assessment communicated by the

respondent in para No. 6 of the order which is quoted hereinabove."

The Hon'ble high court has clearly mentioned that just uploading the details of

finalisation on ICEGATE portal is not sufficient to prove the intimation of final

assessment. Hence, the contention of the adjudicating authority that period of

one year should be counted from the date when comments were inserted in EDI

systems is incorrect. Hon',ble High court has undoubtedly held that period of one

year should be counted from the date of service of intimation of finalization of

assessment by upholding the decision of Hon'ble tribunal. lt may be noted that

High court of Gujarat is having jurisdiction on the adjudicating authority as well

as appellant, hence the order passed by the court is binding on the them and the

adjudicating authority must follo\,v the same and provide consequential relief to

themi

lvloreover, while passing the order the adjudicating authority did not consider the

judgment of Hindustan Times ltd vs. Coltector of customs 1991 (56) E L T 856

(Tribunal) before GEGAT New Delhi, which is reproduced below for ease of

reference:

"Though fhe assessmen t n'as finalized and duty adiusted on 31-3'

1984. the fact of finalizatictn was communicated and came to the

knowledge of the appellants only on 19-1 1-1984 and therefore, it is

from that date that limitation will be computable for the purpose of

refund claim. The refund claim having been filed within the period of

six months from the date ctf communication of flnal assessment, is

within time and not barred by timitation. [AlR 1959 Calcutta 219 relied

upon."

It is very clear from the above judgment that the period of limitation should be

counted from the date of communication to them. Hence the relevant date in their

case is 14th July 2023, the date of the letter intimating finalization of Bills of Entry.

Even after submitting this judgment earlier in SCN reply, the adjudicating

authority proceeded to pass the order without considering the same;

ln spite of producing so many favorable judgments, the adjudicating authority

proceeded to pass adverse order. lt is hereby requested that your good office

kindly consider the submission in spirit and grant us with refund;

Without prejudice to the above ground the Appellant submitted that the

adjudicating authority did not appreciate their ground with respect to mechanism

of calculation of period of limitation along with judgment cited and proceeded to

pass order in ignorance of the same. lt is submitted again that even if the one

year limitation period is required to be reckoned from the date of final assessment

mentioned in letter i.e. 9th Jan 21123, then too the limitation period of one year

filed well within time;

3 \3i ot)

9/,(:

i

ends on ?th Jan 2024, accordingly the refund application
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"The provisions of Seclion g of General Clauses Act, 1897,

"ln any Central Act or Regulation made after the commencement of
this Act, it shall be sufficient, for the purpose of excluding the first in a
senes of days or any other period of time, to use the word ,,from,,, 

anc),
for the purpose of including the last /, a series of days or any other
period of time, to use the word ',to,,."

Now, Section 27 of the customs Act states that the apprication for refund of duty
shall be filed within a period of 1 year from date of adjustment of duty after finar
assessment on a conjoint reading of both the provisions, for the purpose of
limitation, the first day i.e. the date of finar assessment ,th Jan 2023 shourd be
excluded Hence the period of 1 year wourd begin from 1Oth Jan 2023 and wourd
end on 9th Jan 2024, the date on which refund application of Appellant was
acknowledged by department. ln a sirnilar matter GESTAT Hyclerabad in the
matter of commissioner of customs, Hyderabad vs. M/s. sree Krishna
Enterprises - 2017 (6)- TMr BB3 herd that the date of payment of dlrty in case of
refund of sAD shourd be excruded whire carcurating rimitation period of one year.
similar view has arso been taken by various cESTATs incruding in the matter of
sarvamangar synthetics Ltd. vs. commissioner of c. Ex. coimbatore 2003 (1)
TMI 393 - CEGAT, Chennai, relevant portion extracted as below:

squarely applicable. lJnder Sectian 9(1) of the Act, it has been laid':,:,,
down that in any Act or Regulatiort made after the commencem ent bi-",

f 'c Ithe Act, it shall be sufficient, for the purpose of exc luding the fi rst i 4:,series of days, or any other period ,cf time. to use the word from'. Su

afe:'

-,##

section (2) of Section g ibid lays ctown that this section applicable to
all Central Acts made after the 3nt day of Janua ry, 1868 [1980 (2s)
E.L.T. 551 (Tribunat); 19s2 (61) E.L.T. 732 (Tribunal) relied on

"1.

From perusar of the above, it is very c ear that they had submitted the refund
claim within the timerines as mentioned in section 27 of the customs Act and
hence the appricaron of refund craim is not time barred in the rnstant case,

PERSON ALHEARING:

4 Personar hearing in the matter was herd on 24.06.2025. shri Gaurav Bajaj,
Deputy General Manager and Ms. Janvi Bothra, l\ssistant Manager, appeared for hearrng
on behalf of the Appellant. They had reiterated the submissions made at the time cf filing
of appeal. They arso fired additionar written submissions, wherern, they reiterated their
earlier submissions and further submitted berow mentioned compirations of judgments in
support of their claim:
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g qla

,)
,.

toN & FINDINGS:-

I have carefully gone through the appeal memorandum as well as records

of the case and the submissions made on behalf of the Appellant during the course of

hearing. The issue to be decided in the present appeal is whether the impugned order

relecting the refund claim of the Appellant on the ground of limitation, in the facts and

circumstances of the case, is legal and proper or otherwise'

5.1 The Appellant has flled the present appeal on 09.08.2024. ln the Form

c.A -1, the date of communication of the impugned order-ln-original dated 12.06.2024

has been shown as 20.06.2024 Thus, the appeal has been filed within normal period of

60 days, as stipulated under section 1 28 (1) of the customs Act, 1962. As the appeal

has been filed against rejection of refund of excess duty found after final assessment and

no demand has been raised vide the impugned order, pre-deposit under the provisions

of section 129Eof thecustomsAct, 1962 is not required. Astheappeal hasbeenfiled

within the stipulated time-limit, it has beerr admitted and being taken up for disposal on

merits.

6. As the issue in hand pertains to rejection of the refund claim it is relevant to

refer to section 27 of lhe customs Act, 1962, which is reproduced below for ease of

re{e rence:

t

"27. Ctaim for refund of duty. - (1.1 Any person claiming

or interest, -

nd of any dutyre u
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(a) paid by him; or

bome by him,(b)

(b) where the duty becomes refundable as a consequence of anyjudgment, decree, order or direction ot, the appellate authority, Appettate
Tribunal or any court, the limitation of one year shall be computed from the
date of such judgment, decree, order or direction

(c) where any duty is paid provisionally under section 1 8, the limita
of one year shall be computed from the date of adjustment of duty after

tiorl
_. I

the,

(1 B) save as otherwise provided in this section, the period of timitation of oneyear shall be computed in the following ntanner, namety .-

(a) in the case of goods which are exempt from payment of duty by a
speciar order issued under sub-section (2) of section 25, the limitation of oneyear shall be computed from the date ofissue of such order;

final assessmenf thereof or in case of re-asse ssment, from the date of such

6

re-assessment. "

On perusal of the above provisions of the Act, it is clear that once the
p rovisional assessment is done and the assessee is entifled to the refund craim, rhen he

s to make a licatio within a errod of one ear nder Section27 read w ith Section
27(B) of the Act

7 ' rt is observed that the Apperant have fired the refund craim of Rs,
1'70'24,3061- on the ground of excess duty payment made at the time of provisionar .

assessment, which was rater adjusted upon finar assessment of the impugned og (nine)
Bills of Entry. lt is further observed that the said Biils of Entry were finaily assessed (date
of adjustment of duty) on 09.01.2023 and the apprication of the refund was fired by the
Appellant on 09.01.2024.

h

8 rt has been contended by the Apperant that the refund appricatron fired vide
letter dated 05.01.2024 received by Customs office on 0g.01.2024 is within the time timit
of one year in view of the section g of Generar crause Act, which is reproduced berow for
ease of reference.

8 '1 0n perusar of the above regar provision, it emerges that for the purpose oflimitation' the first day, ie., the date of finar assessment 09.0i.2023 shourd be excruded
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ln the instant case, it is not under dispute that the refund claim was filed by the Appellant

on 09 01 2024. Hence the period of l year would begin from l0.0l.2023 and would end

on 09 01 .2024,lhe date on which refund application of the Appellant was received.

B 2 lt is further observed that the Appellant has relied upon the decision of

Hon'ble CESTAT Ahmedabad in the case of M/s. Arcelomittal Projects Ltd. vs. C.C.

Mundra reported in 2023 (6) TIMI 1013 - CESTAT, Ahmedabad (Final Order No. A/ 'l 1307

I 2023 , dated 21 .06.2023) , wherein it was held that:

"4 1 ln terms of Section 9, the date of deposit of duty (SAD) being 26.08.2011

and 25.08.2011. The riod of one ar shall commence on 27.08.2011 and

26.08.201 1 respectivelv Accordino he one ar shall be completed onVEv. t.

27 08.2012 and 26.08.2012. ln this fact, the first refund claim since filed on

27 08.2012 is well within 1 year and in respect of second refund claim though

the one year is completed on 26.08.2012 but being Sunday the filing of refund

on Monday Le. 27.08.2012 is well within the time limit prescribed in terms of
Secfion 10 of General C/auses AcL 1'897 .. . ....."

8.3 lt is observed that in the instant case, it is not under dispute that the

impugned Bills of Entry were finalized on 09.01 .2023 and the refund claim was filed by

the Appellant on 09.01.2024. Therefore, in view of above legal provision and decision of

Arcelomittal Projects Ltd supra, I arr of the considered view that the refund claim

()', he Appellant is within the time linrit of one year as envisaged under Section 27

toms Act, 1 962

c{

e,

tr
IE

I

On perusal of the impugned order, it is observed that the adjudicating

have not given any findings on the merits of the admissibility of the refund,

inasmuch as whether the refund is admis;sible or otherwise, which was required to be

recorded before examining the aspect of limitation. Further, the impugned order b silent

on the aspect of unjust enrichment. Thus, the impugned order is non speaking order and

suffers from the legal infirmity on this count. Under the circumstances, I am constrained

to remand the matter to the adjudicating authority to decide the merits of the admissibility

of the refund claim.

91 lt is pertinent to mention that for claiming refund, it is mandatory for the

Appellant to show that he has paid the arnount for which refund has been claimed and

had not passed on the incidence of such amount to any other person. ln this regard, it is

relevant to rely upon the decision of Hon'ble Supreme Court in the case of Sahkari Khand

Udyog lVandal Ltd. vs Commissioner of C.Ex. & Customs reported in 2005 (181) ELT

328 (SC), which is reproduced below for ease of reference:

"48. From the above dlscuss ion, it is clear that the doctrine of 'uniust

enrichment'is based on equity and has been accepted and applied in several

cases. /n our opinion, therefore, irres:pective of applicability of Section 118 of

the Act, the doctrine can be invoked to deny the benefit to which a person ls

not othenrrise entitled. Secfion 118 of the Act or similar provision merely gives

does not mean that in

v

legislative recognition to this doctrine. That, howeve
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absence of statutory provision, a perso,l can claim or retain undue benefit.
Before claiming a relief of refund, I ls necessa ry for the petitioner/appellant Io
show that he has paid the amount for which relief is sought, he has nol pas.sed
on the burden on consumers and if such relief is not granted, he would suffer
/oss. "

9.2 ln view of the above, in my considered view the doctrine of unjust
enrichment is applicable to the instant case also and the adjudicating authority is required

to examine the relevant financial documents to determine as to whether incidence of duty
has been passed on to other person or othenrrise in view of the above judicial

pronouncement of the Hon'ble supreme court and in terms of Board's circular No.

07 12008. dated 28.05.2008

10. ln view of the above observations, r find that remitting the present appeal to
adjudicating authority for deciding the refund on merits and examining the aspect of unjust

enrichment, has become sine qua non to meet the ends of justrce. Accordingly, the case
is remanded back to the adjudicating authority, in terms of sub- section 3 (b) of section
128A of the customs Act, 1962, for passing a fresh order by following the principles of
natural justice. ln this regard, I also rely upon the judgment of Hon,ble High court of

Gujarat in case of Medico Labs- 2004 (173) ELI' 117 (cuj.), Judgment of Hon,ble Bombay

High court in case of Ganesh Benzoprast Ltd. [2020 (374) E.L.T 5s2 (Bom )] and

Judgments of Hon'ble Tribunals in case of prem steels pvt Ltd [2012-Tlo l-1311-
CESTAT-DELI and Hawkins cookers ttd l2olz (284) E.L.T.677 (Tri.-Det)l hotding that

Commissioner (Appeals) has power to remand the case under Section _

Central Excise Act, 1944 and Section - 12BA (3) of the Customs Act, .1962

F. No. S/4e- 1 3B/C USiAH D/24 -TS 
+

35A (3)
t

€
11 ln view of above, I set aside the rmpugned order and allow the app

p

by the Appellant by way of remand to the adjudicating authority for passing fresh tet
after considering the submissions made by the l\ppellant rn the present appeal on record

The Adjudicating Authority shall examine the available facts, documents, submissrons

and issue speaking order afresh following principles of natural .iustice and legal
provisions. No view on merits has been expressed in this order.

The appeal preferred by the Appellant is allowed by way of remand

(Amit G pta

Commissioner (Appeals),

Customs, Ahmedabad

stqrfrarATTf<STED

z?'2
-, , .=,(rjoenrNrENDEN r

' . r l.,e; (st'fl-o). 3arl?rarfr,
C( j.' . ...: irFpEAt.S), AHMED/1.BAO.
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To,

1.

By Registered post A.D

lM/s Bharat Petroleum Corporation Limited,
Bharat Bhavan,

6 & 7, Currimbhoy Road,

Ballard Estate,

P. B. No.668,

Mumbai - 400 001

It4/s Bharat Petroleum Corporation Ltd.,

12th Floor, F Wing,

Maker Towers,

Cuffe Parade,

lVlumbai - 400 005

Copy to
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3

4

The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
The Principal Commissioner of Customs, Custom House, Ahmedabad.
The Assistant Commissioner, Customs, Customs House, Dahej, Ahmedabad.
Guard File.

Paoa'l(a{rq

_/


