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F.No. §/49-323/CUS/AHD/2024-25

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.

Frafafee wafRa smewvorder relating to :

&9 & w0 | mifod s A

any goods imported on baggage.

WRAd # TG $ og (Bl ae- A d1el 74T Al HRG § 98 T ®H W Ia F
T HIS 1 39 T R W IaR 91 & o onifdra #ra Sar 7 o1 W a1 39 7<=
R W IAR T A1 Bt /e # oifig ara & & &)

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination.

(n)

Tges U, 1962 F U X qUT IHSd U §AE ¢ (99N & d8d [P arad!
®1 3T,

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made thereunder.

RIS Tde UF ¥ (gAmad! § [P UeT # Uegd ST ST [ored e
IHS! Wi Bt A R 39 & iy Fufaf@d srena dew aike

The revision application should be in such form and shall be verified in such manner as may be specified in
the relevant rules and should be accompanied by :

B¢ BT THR.1870 F A W6 ST 1 ¥ o Prufia Py v owR Tw omiw o 4
wfaai, SRt te uftr & warw 99 o =marew oo Ree @ a e ol

(@)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule
| item 6 of the Court Fee Act, 1870.

(E)

TS SXATawl & SETaT 9y o ey B 4 whwi, afe &t

(b)

4 copies of the Order - In - Original, in addition to relevant documents, if any

()

TR0 & Ry omded @t 4 wfewi

(c)

4 copies of the Application for Revision.

(')

A&7 STdE TR S & fore wiamges oififaw, 1962 (gumizifim) & Rruffa o
STy 3 W gvs wftelk fafdy wel & <ifa arfim smar 2 & %, 200/-(Fww <t &Y 5y
¥.1000/-(FUT TS §WR A )57 +ft 7reen 81,8 wwafa yiar &yt gem ¢em.e 3t
qrufaai. afe e AT AT ST, AT T ds #1 Rl ® T s oarg a1 U &1 8 |l 3
B & ®7 A $.200/- 3R 31 To ar@ | 3fie 81 a U & =0 7§ 5.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs. 200/ (Rupees two Hundred only) or Rs.
1,000/~ (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs. 200/- and if it is more than one lakh rupees. the fee is Rs. 1000/-.

ue 9. 2 & ot fua wel & oremar oy "IHel & WA § qfe BIE afed g9 e
| fTed "YW a1 g1 Ot @ Wurges ARFET 1962 3 4RT 120 T (1) F e wiH

We-3 # FMoged, =T ARG Yoo 3R Aa1 FY o sfirwvor & wwer Pufied w
R e H3 Tad 8
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F.No. 5/49-323/CUS/AHD/2024-25

In respect of cases other than these mentioned under item 2 above, any person aggrieved by this order can file
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

Wjﬁﬂ Sl Yed d gl R Customs, Excise & Service Tax Appellate Tribunal,
sifergeriieur, ufdedt eefiy dis West Zonal Bench

@ﬁ ﬂﬁﬁﬂﬁﬂﬁﬂ HaH, Hoe TRIRATR T, 2" Floor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
JURAL EHEEE-380016 Asarwa, Ahmedabad-380 016

Harges sfufags. 1962aﬂﬂm129t{(5)|%3ﬁﬂ=r,?ﬂnmaﬁﬁm, 1962 &I URT
129 € (1) & el orfter & v Fufafla yer Jau g7 aRe-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

(@)

dte @ Tafa g § wei [l dharges Siftert grr |im T Yew ok AT adT
AT AT <8 FI IGH U @RG FUC 97 IYH $H § 9 UFH sWR HUC.

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less. one thousand rupees;

(@)

rfter & wrafa aed | oel feul SHaRee AUSRT gRT T T Yoo AR AT adl
wwﬁﬁmﬁmmﬁmﬁﬁ%ﬁﬁfmmm@mqﬁ
: Uig §WR ¥UY

(b)

where the amount of duty and interest demanded and penalty levied by any officer of ~ Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees. five thousand
rupees ;

(m

afier & grafua 9Ha ¥ ogl [dl HRed ATUSRT GRT AR 797 Yodb AR AT a4l
TITGT AT T B IHH UL AR ¥U¢ ¥ AfUe g df: 3§ gWR IUC.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

(4)

T W & fIog ARG S IHAAR T Yeh & 10 % ST B UR,581 Yoo a1 Yoo Td G [darg
ABAESHI0 % 3T B WG Pad ¢s faare # &,s7dle @1 Sg|

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

I fufas @Y URT 129 (T) & Swifa ordiar wifirevor & |Wel eRR Ud® 3Mded U3-
(@) AT Ay & g a1 Tafenl & guRa & e ar it omg waem & fog g g
e ;- 3yl
@) ordfid T1 3Mded U BT Ydady & fIT iR smded & Wiy ¥Ud Ui 6 &7 Yo W
"o g 91t

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s. Indochem & Polymers, X-58, Okhla Industrial Area, Phase-ll, New Delhi -
110020 (hereinafter referred to as ‘the appellant’) has filed the present appeal against
Order-In-Original No. 03/AC/ICD/IMP/REF/2025 dated 09.01.2025 (hereinafter referred
to as ‘the impugned order’) passed by the Assistant Commissioner of Customs, ICD-

Khodiyar (hereinafter referred to as ‘the adjudicating authority’).

2 Facts of the case, in brief, are that the appellant had imported PVC Resins by filing
four Bills of Entry on 31.01.2017. After sale of the imported goods, the appellant has filed
a claim for refund of 4% Additional Duty of Customs, leviable under the erstwhile
provisions of Section 3(5) of the Customs Tariff Act, 1975. The said 4% Additional Duty
was popularly known as 4% Special CVD or 4% Special Additional Duty (‘4% SAD’) and it
was leviable on imported goods to counter-balance the Sales Tax or VAT, which was
leviable prior to introduction of GST, i.e. prior to 01.07.2017. Further, refund of the said
4% Additional Duty was available under the provisions of Notification No. 102/2007-Cus
dated 14.09.2007, as amended by Notification No. 93/2008-Cus dated 01.08.2008, subject
to conditions prescribed therein. Some of the important conditions were that the
imported goods should have been sold on payment of appropriate Sales Tax / VAT: and
in the sales invoices, it should have been mentioned that no credit of the said 4%

Additional Duty would be admissible.

3. The appellant had filed a refund claim for refund of 4% Additional Duty amounting
to Rs.3,76,931.35 on 03.08.2017 with the office of the adjudicating authority. The said
refund claim was initially partly allowed to the extent Rs.71,311/- and rejected to the
extent Rs.3,05,620/-, vide Order-In-Original No. 147/AC/ICD/IMP/REF/2018 dated
15.03.2018. Being aggrieved against part rejection of refund claim, the appellant had filed
an appeal with this office. Vide Order-In-Appeal No. AHD-CUSTM-000-APP-180-18-19
dated 20.12.2018, the matter was remanded to the adjudicating authority without

expressing any views on merits.

4, In remand proceedings, vide the impugned order, the adjudicating authority has
observed, inter alia, that the claimant had entered into an agreement for consignment
sales with M/s. Idea Works Incorporated, Jaipur; that according to the said agreement,

any liability of Sales Tax/VAT is to be paid by the consignment agent; that the claimant
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F.No. 5/49-323/CUS/AHD/2024-25

clarified that the consignment agent had sold the goods, collected Sales Tax/VAT from
buyers and deposited to their jurisdictional Sales Tax / VAT office. The adjudicating
authority referred Para (viii) of the Circular No. 16/2008-Cus dated 13.10.2008 issued by
Board under which it has been clarified that in case of sales through consignment agent,
the refund of SAD is allowable subject to the condition that the sales invoices issued by
the consignment agent indicate that the sales is made by him on behalf of the importer;
and the importer, in turn, pay or reimburse the VAT/CST to his consignment
agent/stockist. The adjudicating authority observed that in the instant case, the claimant
had stated that they had not paid or reimbursed the amount of VAT/CST to the

consignment agent, which had been paid by consignment agent on sales of the goods.

5. As regards one-to-one correlation of imported goods with the goods sold on
payment of VAT/CST, the adjudicating authority observed that the Chartered Account has
certified the Master Sheet which shows BOE number under which the goods imported
and sales invoice numbers under which the said goods were sold; that however, any
further appropriate documents were not produced for correlating the payment of ST/VAT
on the imported goods with the invoices of sale; and also to the effect that the burden of
4% CVD had not been passed on by the importer to buyer as well as any unsold stock
lying with the consignment agent. The adjudicating authority further observed that
Certificate issued by M/s. Suresh C Gupta, Chartered Accountant, has been issued on
the different address of the claimant rather than the address mentioned in the Bills of

Entry.

6. In view of the above, the adjudicating authority held that the refund claim related
to the quantity of imported goods, which were sold by the claimant through consignment
agent, has not been paid or reimbursed (ST/VAT amount) by the claimant and hence,
condition of Circular No. 16/2008-Customs has not been fulfilled and so, the refund is
inadmissible. Accordingly, vide impugned order dated 09.01.2025, the refund claim has

been rejected.

Admission of Appeal:

T As the appeal has been filed against rejection of refund, pre-deposit for filing of
appeal as prescribed under Section 129E of the Customs Act, 1962, does not require. In

the Appeal Memorandum, the Date of communication of the impugned order dated

L
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09.01.2025 has been shown as “21.01.2025". The claimant has also submitted a printout
of Speed Post Tracking, which shows date of “Out for Delivery” as “20.01.2025". Whereas,
the present appeal has been filed on 17.03.2025. As the appeal has been filed within
normal period of 60 days from the date of receipt of impugned order, as stipulated under
Section 128(1) of the Customs Act, 1962, it has been admitted and being taken up for

disposal on merits.

8. One set of the appeal memorandum has been sent to the Assistant
Commissioner of Customs, ICD-Khodiyar, vide this office letter F.No. S/49-
323/CUS/AHD/2024-25/161 dated 03.04.2025 for comments on this appeal. However, no
reply thereof has been received. So, | proceed to the decide the appeal on the basis of

documents submitted by the appellant.

Gist of written submissions:

9. The appellant submitted that the learned Respondent has failed in appreciating
that the special additional duty of Customs (SAD) payable under Section 3(5) of the
Customs Tariff Act, 1975, at the rate of 4% during the relevant period was chargeable on
imported goods and Notification No. 102/2007-Cus dated 14.09.2007 granted exemption
of 4% SAD. The said exemption was given effect by way of refund to the importer who
pays sales tax / VAT /CST on such imported goods. The procedure in this regard was laid
down under Circular No. 16/2008-Cus dated 13.10.2008. Para (viii) of the Circular covers
the situation where the consignments of imported goods are sold through consignment

agent on behalf of the importer, which is as under:

g 1) ERST

In view of the above, it is clarified that in case of sale of imported goods by
importer through consignment agent/stockiest, refund of 4% CVD shall be granted
by Customs field formations, subject to the condition that the Consignment
agent/stockiest has been authorised to sell the imported goods in terms of the
agreement entered into between the importer and consignment agent/stockiest
and that each of the sale invoices issued by the consignment agent/stockiest
indicate that the sale is made by him on behalf of the importer in the capacity of
consignment agent/stockiest. These conditions shall be verified by the Customs
officers before sanction of 4% CVD refund claims in these cases. Further, in such

cases, it is also required that the applicant submits a certificate from a Chartered
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Accountant appointed by the importer, who either certifies the importer’s

financial records under the Companies Act, 1956 or any ST/VAT Act of the State

Government or the Income Tax Act, 1961, to the effect that appropriate ST/VAT has

been paid by consignment agent/stockiest on behalf of importer and that the

importer, in turn, has paid or reimbursed the ST/VAT to his consignment

agent/stockiest along with the correlation of ST/VAT payment with 4% CVD paid

on imported goods.”

10. The appellant further submitted that from the facts of the case narrated above

and the documents on record, there is no dispute in the present case that:

(i)

(ii)

(iii)

(iv)

The Appellant cleared the imported consignments on payment of Additional

duty of Customs leviable under Section 3(5) of the Customs Tariff Act, 1975.

The goods so imported were sold by the Appellant on payment of VAT / CST
through Consignment Agent M/s Idea Works Incorporated, Jaipur. In other
words, imported goods were sold by the Consignment Agent on payment
of VAT /CST on behalf of the Appellant.

The goods were sold by the Consignment Agent under the cover of proper
Central Excise invoices on behalf of the Appellant and such invoices
contained specific conspicuous remark, “7he Credit of Additional Duty of
Customs Levied on the said goods under Sub-Section (5) of Section-3 of
the Customs Tariff Act 1975 (51 of 1975) shall not be Admissible” in
compliance to the procedure laid down under Notification No. 102/2007-
CUS dated 14.09.2007.

The payment against the invoices issued by the Consignment Agent
received from the buyer was inclusive of VAT/CST and the Consignment
Agent deposited such VAT/CST collected by it to the VAT department of the
State Government. Remaining amount was transferred by the

Consignment Agent to the Appellant after deducting amount of commission

L

and other reimbursable expenses.
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(v)  The claim for refund of 4% SAD was filed within the period of limitation
prescribed under Notification No. 102/2007-Cus dated 14.09.2007 with all

requisite documents.

(vi)  Limitations and conditions prescribed under the aforesaid notification and
the procedure laid down under Board's Circular No. 16/2008-Cus dated
13.10.2008 have been fulfilled / followed.

1. Further, perusal of the impugned order would reveal that although the learned
Respondent has admitted the facts of the case narrated in the preceding paragraphs, he
has proceeded to reject the refund claim only on the ground that the amount of VAT/CST
was not reimbursed by the Appellant to the consignment agent. He has failed in
appreciating that the goods in question were sold by the Consignment Agent on behalf
of the Appellant; that the Consignment Agent received the sale proceeds from the buyers
against the sale invoices which included the amount of VAT/CST on such goods; that the
payments so received by the Consignment Agent was transferred to the Appellant
excluding the amount of VAT/CST which was paid by the Consignment Agent to the
Government exchequer; that the commission was also deducted by the Consignment

Agent.

12. The appellant further submitted that if the interpretation of the requirement of
reimbursement of the VAT/CST by the Principal to the Consignment Agent given by the
learned Respondent is accepted, in that case the Appellant should have received entire
amount of sale proceeds including VAT /CST and even commission and then out of such
amount the Appellant should have reimbursed the VAT/CST and other reimbursable
expenses incurred by the Consignment Agent. In fact, such a procedure would result in
multiple transactions and the result will remain the same. Thus, rejection of the refund
claim by adopting such a narrow interpretation and restricted meaning to the

requirement of notification granting exemption to 4% SAD is not sustainable.

13. In view of the above, the appellant has requested to set aside the impugned order

and to direct the learned respondent to grant refund of 4% S.A.D.

/ | % A
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Personal Hearing:

14. Personal Hearing through video conference on 09.12.2025 was offered to the
appellant. Vide email dated 09.12.2025, the appellant has stated that their authorised
representative Mr. V. N. Goenka was trying to join the meeting, but unfortunately he could
not join due to technical problem in laptop; that they informed that the ‘Grounds of
Appeal' submitted by them are their final submission. In addition, the appellant
mentioned that Courts and Tribunals have ruled that if the importer demonstrates (often
through a C.A. Certificate) that VAT/Sales Tax was paid by the consignment agent /
stockiest and the financial burden of additional duty was ultimately born by the importer,
the SAD refund should be granted.

Discussion and findings:

15. | have carefully gone through the facts of the case and written as well as oral
submissions made by or on behalf of the appellant M/s. Indochem & Polymers. The
issue, which is to be decided in the present appeal, is whether refund of 4% Additional
Duty of Customs (‘4% SAD’) under the provisions of Notification No. 102/2007-Cus dated
14.09.2007 is admissible when the goods have been sold through consignment agent,
who paid Sales Tax/VAT, but the importer/claimant has not reimbursed payment of
ST/VAT to the consignment agent. In the era of VAT or Sales Tax (i.e. prior to the date
01.07.2017), no VAT or ST was leviable on stock transfer of goods inasmuch as no sales
occurred on transfer of goods by Principal (in this case appellant) to its consignment
agent. However, when the consignment agent was selling the goods on behalf of
Principal, he was required to pay VAT or Sales Tax in Pre-GST regime. In the case on
hand, there is no allegation to the effect that the consignment agent of the appellant viz.
M/s. Idea Works Incorporated, Jaipur, had not paid VAT/ST on sale of the goods for which
refund has been claimed. In fact, the appellant has submitted copies of Invoices issued
by the said consignment agent in which output VAT/CST has been charged. The appellant
has also submitted copies of Challans showing payment of Central Sales Tax or VAT to
Govt. of Rajasthan by the said consignment agent. The appellant has also submitted
Certificates of Chartered Accountant / Statutory Auditor in form Annexure-G and
Annexure-F along with details of correlation between Bills of Entry and Sales Invoices
and accordingly, VAT of Rs. 8,27,979/- and CST of Rs. 35,826/- total Rs. 8,63,805/- has
been deposited/adjusted with concerned authorities. Thus, the Statutory Auditor has
certified that the imported goods had been sold on appropriate payment of VAT/CST. No
doubt has been expressed regarding authenticity or correctness of these Certificates
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issued by M/s. Bhargava Associates, Chartered Accountants, Delhi (Firm Regn. No.
000582N).

16. | further find that payment of Central Sales Tax (‘CST) or VAT on the impugned
goods is not under dispute; but the refund claim has been rejected on the ground that
the appellant has not reimbursed the Sales Tax/VAT to his consignment agent. In this
regard, the adjudicating authority has relied upon Para (viii) of the Circular No. 16/2008-
Cus dated 13.10.2008. In this regard, | find that the question of reimbursement of ST/VAT
by the appellant to its consignment agent would arise when the consignment agent has
transferred the incidence of ST/VAT collected from buyers to the appellant. In other
words, if consignment agent transfers the entire sales amount including ST/VAT
received from buyers to the appellant, the appellant is required to reimburse the amount
equal to ST/VAT to consignment agent and the consignment agent is required to pay the
same in Govt. account. Whereas, in the case on hand, as rightly mentioned by the
appellant, that the consignment agent has directly deposited the ST/VAT to Government
out of the sales amount and transferred the remaining amount (net of ST/VAT and
commission) to the appellant. Therefore, there could not be any reimbursement of
ST/VAT by the appellant to the consignment agent, as the appellant has received the net
amount after deduction of ST/VAT and commission of consignment agent. Even
otherwise, there is no such condition in the Notification No. 102/2007-Customs dated
14.09.2007, which stipulates that importer should reimburse ST/VAT to consignment
agent. In the present case, the consignment agent has collected ST or VAT from the
buyers and directly deposited the same to Govt. of Rajasthan and therefore, the question

of reimbursement of ST/VAT does not arise.

12. Further, | find that the adjudicating authority has made a general objection to the
effect that the one-to-one correlation of imported goods with the sales invoices has not
been established, even though the appellant has submitted various documents like
Certificates of Chartered Account with correlation sheet, stock transfer invoices, sales
invoices, etc. The adjudicating authority has not mentioned specifically as to correlation
of which item(s) has not been established. Under this situation, | am of the view that
submission of Certificates of Chartered Account / Statutory Auditor showing correlation
with copies of Invoices and ST/VAT Challans should be treated as sufficient compliance

of condition given in Para 2(e)(iii) of Notification No. IUZI/JZWQO_'I_“_'ICUS dated 14.09.2007 read

, e ¢ Ay o
Page 10 of 12\ \ & /&
Ny b/
T x ol
— .

. J




F.No. 5/49-323/CUS/AHD/2024-25

with Para 5.1 of Circular No. 06/2008-Cus dated 28.04.2008 and Para 2(vi) of Circular No.
16/2008-Cus dated 13.10.2008.

18. As regards unjust enrichment, | find that the appellant has submitted a copy of
the Certificate dated 24.10.2017 issued by C.A. H. P. Singh, Membership No. 84209 of M/s.
Bhargava Associates, Delhi, in which it has been certified inter alia that the amount of
refund claimed as Rs.3,76,931.35 is not passed on to the Customers. It has been further

certified that the imported goods have been sold on payment of VAT and CST.

19. Further, | find that the adjudicating authority has denied the refund by observing
that the Certificate issued by the Chartered Accountant has been issued on the different
address of the claimant rather than the address mentioned in the Bills of Entry. In this
regard, | find that this objection is not sustainable inasmuch as the appellant can
possess various premises including warehouses, office etc. and there is no requirement
that the Certificate of C.A. should mention the address of the premises as mentioned in

the Bills of Entry.

20. In view of the above facts, discussion and findings, | allow the appeal by passing

following order:

Order
| set aside the impugned Order-In-Original No. 03/AC/ICD/IMP/REF/2025 dated
09.01.2025 passed by Assistant Commissioner of Customs, ICD-Khodiyar, and direct the

adjudicating authority to sanction the refund of 4% Additional Duty of Customs amounting
to Rs.3,05,620/- to M/s. Indochem & Polymers under the provisions of Notification No.
102/2007-Cus dated 14.09.2007 within 90 days from the date of receipt of this order.

At

(Amit Gupta)
Commissioner (Appeals),
Customs, Ahmedabad

F.No. S/49-323/CUS/AHD/2024-25 Date: 21.01.2026

Page 11 of 12



F.No. 5/49-323/CUS/AHD/2024-25

By E-mail (As per Section 153(1)(c) of the Customs Act, 1962)

To

M/s. Indochem & Polymers,

X-58, Okhla Industrial Area, Phase-lI, _ _ OB\
New Delhi - 110020. 2L %
(email: info@indochempolymers.com ) L T

Copy to: n

1. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.
(email: ccoahm-guj@nic.in )

2. The Principal Commissioner of Customs, Custom House, Ahmedabad.
(email: cus-ahmd-guj@nic.in rra-customsahd@gov.in )

3. The Deputy/Assistant Commissioner of Customs, ICD-Khodiyar.
(email: icdkhd-ahd@gov.in )

4. Shri. Vishwanath Goenka, Advocate (email: vishwanath_goenka@yahoo.com)

5. Guard File.

* % % % %
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