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rTII IT6qo qftvs {F

This copy is granted free of cost for the private use of the person to whom it is issued

2

qTTd- S ***, g o'r{ qfr {s' 3aa{r € r{si al rnEfr n-f,{s 6{dT d d es +nt{r o1 qlfr
@1 drfi-q Q s qfii & d6 3rq{ qkqT€Tfi std{ lwter €qfrul1, fd{ riflEq, grwo frun1

ses qFf, q{ ftdi 01 gr0aur wd-a rqa or vot B.

1962 EI{T 129 dcr)clcr{@ (1) (qe{I

d 3IT /Order relating tod

tn) Fg crd

(a) any goods exported

{-s}

sT s{r rrdd B{Fr q{ sfrrt qri } ftc ortf&ra qre roft q qri q{ rrT s{r q'dq B{Fr q{ sdrt
.iq qro o1 qrer d qtl&ra qrs t o.* d.

qr{d 416r gt&-rraq errq qq 3dtt c rR qrf,ETr{I TTqT

{b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(q) erqFr x dqr rrr&'sr{ta qqrq w, t962 + il6d {o. ilqd} ot
3&rqrft

(c) Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

3

o1 qrgfr elrr sq + q1q f{q,frfu6 orrqrd riotr fri qrFq 
'

ql-Iqtsq rqdorlrffUI T' Tirrd q

The revision application should be in such form and shall be verified in such m
may be specified in the relevant rules and should be accompanied by:

(o) s{g€,1870 q( {I.6
a

,Iq iE{rr{ {g efie{I

(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as
under Schedule 1 item 6 of the Court Fee Act, 1870.

prescrr

(E)

(b) 4 copies of the Order-in-Original, in addition to relevant documents, if any

{IE& (F 3{dlzrr qrq {eI 4

(q) srur +'frs 4

{c) 4 copies of the Application for Revision.

(q)

3rq {dld, p1-q',<n-s,qffi .rilt frfrE rrd &. sft{ & e{tjlr ofiilr B d s. 2ool_(6-qg d fr ualw
u., ooo, -{.* * 6qI{ cH ), frfl fi cFrf,r d, € sq fu o {rrdH fr qqrftro {f,H A. 3{i{.6
at A sftqi. qft gco, cirn rrqr qlq, cqrqr rqT 6s e1 nftr sfu Fqq \rm-ffitq qr s{r$ 6c
d d N ots +' Fq i r.2ool- .xlr qfr \rf, drq € sdfro. d d ets a s-q. t r. rooo

<rq{qe +grrteruT , 1962 lqql

(d)

Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines,
prescribed in the Customs Act, 1962

scellaneous Items being the fee

ling a Revision Application. If the

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two

forfeitures and Mi
(as amerrded) for fi

OIA No. MUN-CUSTM-000-APP-163-2s-26

a

l TTqT

Under Section 129 DD(1) of the Customs Act,1,962 (as amended), in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,

(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of

communication of the order.

+ITgKI qr{d

fuso1 c{ qft A q{rs N al qrqrw {@. Eoe qrn dcr sr'ftc.

1
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amoun oft ud and te1n tresty efin or levie d s neo lakhpenal ru e oS rpe
Sfee R 2S 00 an ifd t S remo othan ne lakh ru S eth 1Se Rs 0 o0pee

Ir6{q v-{iTr d til a TnqI1@. erftrftqc 1e62 a1 qr{r r2e s (U + errff{ sid
mcT{_tr, tffiq 3s6 {@ Gil{ r}o oq erfie Ginro-rlr }. vca ffiRd rra q{
q-f,a e

T(S.2 3fC]'IET 3l{I w efra{rSEI4{ 3{TEd

S.g.-s C

orfro o-q

ese mentioned under item 2 above, any person aggrieved
by this order can Iile an appeal under section 129 A(1) of the customs Act, 1962 in form
c.A.-3 before the customs, Excise and Service Tax Appellate Tribunal at the following
address :

In respect of cases other than th

Gtfuf,{oi, qfMA*qfd
6{16r{{@s Custorna, ExclBe & Servlce Tax Appellate

Trlbunal, West Zoaal Bench

Tf,(stqBo, ffil=I, ftrd 2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

q (1) A or{t{ srfio & qrq ffiRa {m tioe Eli qrf6S-
Erfl 129ffiftqq, 1e52, Ls62 d Er{r 12e q (6) 3{rIr{,dfqT$o.

9 A (6) of the Customs Act, 1962 an appeal under Section 129 A (t) of the
Customs Act, 7962 shall be accompalied by a fee of -

Under Section 12

(o)
rlqr (s of rdrq qiq or{i Fqq qr str€ qrq d d C-r Eqr{ uqq.

qTsI dqT OTIIqTd clrddq'6i EI{rqir-rrlql{@

(") where the amount of duty and interest demanded and penalty levied by any offrcer of
Customs in the case to which the appeal relates is five la1<h rupees or less, one thousand
rupees;

rlqr {s of rs-q qiq CIr{r Fqg Q sfls6 d tmq $qE qqrs mE € cflsrqr c d d; qis 6gR
Eqg

GT{r qrn rlql {Eo dllq dqT (qTqlq6iffi

/ where the arnount of dut, and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than frve lakh rupees but not
exceeding frfty lakh rupees, five thousand rupees ;

(rr) ed-qI vqfta qq-Aiq-6ifdffi{hT1_@ erRrffi erflcl.tlrqr E-@ Si
rr{n rs qfl.f,q qsrq orcr FW € srRm d d; (s E-SI{ 5qg.

qTuJ dqT dqrql

(c)

where the arnount of duty and interest demanded and penalty levied by any ofhcer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(E {s B{Itsr 6 trEd r{ltlflor } qrqi, cit rrs {-@ & ro"z" erfl o{i q{, q6i {6 qr {@ \iri iis fdr( fr t, q es fr roz
3Gr fii w, qdtqdiisft=qrEfre, r{fl-d ttqr qlgfi 

|

(d) An appeal atainst tlfs order shall lie before the Tribunal on paJ.ment of 107" ofthe duty demanded where duty or
duty and penalty are in dispute, or pena.lty, where penalty alone is in dispute.

sff 3rlqBqq o1 qm rzg Nl A sffirfd erm-o qrfD-fiTUT & sqa Erqc rdo enfu qz- (ot
rto efiesl & fus qr rrf,Rrd'o1{Eni & Rq q'fs-dt B.rq qd-s{ + fus fuq rrq erffo : - er{dT

1u) r{fif, q1 es}6+ wr 6r rdrr+d{ }- frq aqr efla-fi fi Trq sqd cts S er Aw rJ} vee
EiAqrFs.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in ai appeal for grart of stay ol for rectifrcation of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundrcd rupees.

demanded, less,
AS

1

4.

,]RIlfqT, +l6EKI6lr{-3 8OO 16

Ahmedabad 380 016
5.

w

6.
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ORDER.IN.APPEAL

Appeal has been hled by M/s Shri Balaji Impex, Shop No' 4' First

Floor, Khasra No. 147, Viilage siraspur, Dethi- 110o42, (hereinafter referred to

as the Appellant) in terms of Section 128 of the Customs Act, 1962, chalienging

the Order-in-Original No. MCH/ADC/AK|267 12023-24 dtd 28'02 2024

(hereinafter referred to as 'the impugned orderJ passed by the Additional

commissioner, custom House, Mundra (hereinafter referred to as the

'adjudicating authoritYJ.

2. Facts ofthe case, in brief, are that an intelligence was developed by

the Directorate of Revenue Intelligence (DRI), Zonal Unit, Ahmedabad that a

Delhi based company namely Mls. Zip Zap Exirn Private Limited (lEC-

o516944169\(hereinafter referred to as "M/s. zzEPL.l in connivance with its

domestic buyers/actual importers had established a trading unit in special

Economic Zone, Kandla (Gujarat) (hereinafter referred to as "KASEZ" for the sake

of brevity) with a sole intent to bypass the normal customs channels and clear

the imported goods into domestic area by resorting to gross undervaluation an

thereby defrauding the government exchequer by evading the payment of d
\

appropriate Customs duty. As per SEZ Rules, 2O06, if a SEZ (trading) unit

the goods into Domestic Tariff Area (hereinafter referred to as "DTA" for th

4

c

t,
b

of brevity), the sale proceeds should be in Foreign Exchange only but intel

indicated that M/s. ZZEPL was clearing the goods against payrnent of Indian

rupees only and thus they were not earning any foreign exchange. Intelligence

further suggested that all dealings with foreign suppliers were being done by the

domestic buyers/ actual importers only and M/s. ZZDPL was facilitating the

domestic buyers in getting the goods cleared through their SEZ Unit by resorting

to gross undervaluation for which they were charging commission.

2.1 M/s. ZZEPL was importing Knitted Polyester Fabrics under Customs

Tariff Heading 6006 and various other Electrical Goods such as Mosquito Bats,

LED Rechargeable Search Lights, Fancy Mini Torches, Small Rechargeable

Batteries, Decorative Disco LED Par Lights, Decorative Disco Focus Lights, Laser

Lights, LED Rope Lights, Led Christmas Lights etc., of assorted sizes etc. under

Chapter 94 and 85 of Customs Tariff Heading and subsequently, clearing the

same into DTA to various DTA importers. While importing the goods Mls. ZZEpL

filed Bills of Entry with KASEZ authority for glearance of the goods imported via

Page 4 of 22
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2.2 Accordingly, a Show Cause Notice No.

GEN/ADJ/ COMM / 218 / 2021 -AdjnO/o Commr-Cus-Kandla dated OB.Og.2O2r

was issued to M/s ZZEPL & others.

2.3 Further, M/s Shri Balaji Impex (IEC:0516931822)lnadimported and

cleared similar goods such as "Various Electrical goods: Disco LED par Light

Small 36L, Smoke Machine (Floor smoke stage effect), Small fog effect machine,

Decorative Disco LED focus light, Decorative Disco LED laser light mini,

Decorative LED par light 54L" through Mundra Port by declaring similar

valuations of these goods as declared by M/s. ZZEPL and various domestic

\3tdl?l rs in above referred case. Details of such imports are as under:

Table-A

2.4 Consequent to the above modus operandi adopted by M/s 72EPL

and the concerned DTA importers, in connivance with Chinese suppliers, it

appeared that the appellant, importer of "Various electrical Goods" had also

misdeclared/ undervalued the goods imported and cleared through Mundra port

under the Bill of Entry as per above mentioned Table-A. In continuation of the

Show Cause Notice No. GEN/ADJ/COMM|2I8l2O21-Adjn-O/ Commr-Cus-

Kandla dated 08.09.2O21 issued to M/s ZZEPL & others, the assessable value &

Customs duty thereon of the Bill of Entry as per Table-A are also liable to be

rejected and redetermined. Therefore, the misdeclared/under-assessed value of

Rs. 3,36,168/- (Rs. Three Lakh Thirty Six Thousand One Hundred Sixty Eight

i,
Bill of Entry

No. & Date

Item

No.
Description of goods

Quantity
(ln

Pieces)

Declared

price

per

Piece (ln

usD)

Declared

Assessable

Value (ln

Rs.)(Exchange

Rate 1 USD=

65.20 Rs.)

1 Disco LED Par Light Small 361 6000 o.4t 160349.6

Smoke Machine (Floor smoke

stage effect) 250 5 82347.34

Small fog effect machine 60 0.3 75 1-48L.67

4 Decorative Disco LED focus light 480 2 63217 .92

6

Decorative Disco LED laser light

mini o.26

7 Decorative LED par light 541 732 2.92

336167 .a1

1

2683113

dated

01.o8.2077

Page 5 of 22
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Mundra Port to their unit in KASEZ. subsequently, M/s. zzEpL also filed DTA

Bills of Entry in the name of various domestic buyers & cleared the goods on

payment of Customs Duty.

/,r..,/v
Sl.No.

2

200 3424.3

2 5 3 53.02

Total



Only) declared by M/s Shri Balaji Impex at the time of clearance of goods i.e.

"Various Electrical Goods", is required to be rejected under Rule 12 of Customs

Valuation (Determination of Value of Imported Goods) Rules, 2007 and the same

was required to be re-deteimined to Rs.86,90,829/- (Rs. Eighty Six Lakh Ninety

Thousand Eight Hundred and TWenty Nine on\r) as per ANNEXURE-A to Show

Cause Notice, under Section 14 of the Customs Acl, 1962 read with Rule 3, Rule

9 and Rule 10 of the CVR, 2007.

2.5 Further, the appellant hatched the conspiracy to import "Various

Electrical Goods", by deciaring lower values than the actual transaction vaiues

of the said goods to evade the Customs Duty, as indicated in ANNEXURE-A to

SCN, and discussed in the foregoing paras of this notice. The differential amount

between the actual value of Electrical Goods and the value shown in the

commercial invoice, imported from said Chinese supplier were paid by them

through non-banking channels / the Bank accounts of third parties with the

Banks outside India. They had full knowledge and were instrumental in mis-

declaration of the value of the goods at the time of their import. Thus, they had

knowingly, consciously and deliberately deciared incorrect low values in the

impugned Bills of Entry at the time of imports and backed them up with

and fabricated documents, with the sole intention to evade the Customs \
The firm had indulged in the activities relating to the said undervaluatiori

Imis-declaration of actual price of said imports, which resulted in ev"\T 3
f

Customs duty as detailed in ANNEXURE-A to SCN dated 15.O2.2022. All.

aforesaid acts of omission and commission on the part of the importer hav-q

rendered the impugned imported goods liable for confiscation under section

111(m) and 111(d) of the Customs Act, 1962. Further, the Iirm/ person had

consciousiy dealt with the said goods which they knew or had reasons to believe,

were liable to confiscation under the customs Act, 1962. Thus, as discussed at
para above, the appellant, had rendered themselves liable for penalty under the

provisions of section 112(a) & (bl / tl4A and 114AA of the customs Acr, 1962.

2.6 In view of the above, a Show Cause Notice issued under F.No.
GEN/ADJ/ADC/ 159 /2o22-Adjn. dated 1s.o2.2o22 whereby M/s shri Baraji
Impex, Shop No. 4, First ploor, Khasra No. 147, Village Siraspur, Delhi_110042
was called upon to show cause to the Additional commissioner of customs,
custom House Mundra, having his office at office of t].e principal commissioner
of Customs, Custom House, 5E}, port User Building, Mundra port, Mundra,

Page 5 of 22
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Gujarat - 370421 as to why: -

i

(2) Differential Customs Duty amounting to Rs. 31,O7,659 /- (Rs. Thirty

One Lakh Seven Thousand Six Hundred and Fifty Nine Only) on the

goods imported i.e., 'Various Electrical Goods', under the Bills of

Entry, valued (re-determined value) as detailed in ANNEXURE-A

should not be demanded and recovered from them, under Section

28(4) of the Customs Act, 1962, along with applicable interest under

Section 28AA of the Customs Act, L962.

(3) The goods i.e 'Various Electrical Goods' imported by them under the

said Bills of Entry and further valued (re-determined value) as

mentioned in ANNEXURE-A, should not be held liable for confiscation

under Section 111(m) and 111(d) of the Customs Act, 1962.

(4) Penalty should not be imposed upon them under Section 112(a) &

(b)/lL4A and 114AA of the Customs Act, 1962.

_{
ia

F
?4. w

p
I

2.7

under:

The adjudicating authority vide the impugned order as ordered as

(1) He rejected the declared assessable value of Rs. 3,36,i68/- (Rupees

Three Lakh Thirty Six Thousand One Hundred Sixty Eight Only) for

PaEe 7 of 22

(1)Total assessable value of Rs. 31,36,16Sl- (Rs. Three Lakh Thirty Six

Thousand One Hundred Sixty Eight Only) declared by them/assessed

at the time of clearance of goods i.e.,,Various Electrical Goods',, as

mentioned in ANNEXURE-A to show cause notice, should not be

rejected under Rule 12 of Customs Valuation (Determination of Value

of Imported Goods) Rules, 2007 and re-determined to Rs. 86,90,829/-

(Rs. Eighty Six Lakh Ninety Thousand Eight Hundred and Twent5r

Nine only) as mentioned in ANNEXURE-A to this show cause notice,

under subsection (1) of Section 14 of the Customs Act, 7962 and Rule

3 and 9 of the Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007 read with Rule 10 of the of the Customs Valuation

(Determination of Value of Imported Goods) Rules, 2OO7, as

applicable, for Bills of Entry, as mentioned in ANNEXURE-A.
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the goods mentioned in Table-A to the Show Cause Notice under Rule

12 of CVR, 2OO7 and order to re-determine the same as Rs.

86,90,829 l- (Rupees Eighty Six Lakh Ninety Thousand Eight

Hundred Twenty Nine only) in terms of Rule 9 of the CVR, 2007 read

with Section 14 of Customs Act, 1962;

(2) He confrrmed the demand of differential/ short paid Customs duty

amounting to Rs. 31,O7,659/- (Rupees Thirty One Lakh Seven

Thousand Six Hundred and Fifty Nine Only) for the goods mentioned

in Table-A to the Show Cause Notice and order to recover the same

from the appellant M/s Shri Balaji Impex in terms of the provisions

of Section 28(8) read with Section 28(4) of Customs Act, 1962;

(3) He ordered to recover the interest from the appellant at appropriate

rate under Section 28AA of Customs Act, 1962 on the above

confirmed demand of duty;

(4) He ordered to conflscate the impugned goods mentioned in Table-A

under Section 1 1 1(d) and 1 1 1(m) of the Customs Act 1962. Since, the

subject goods are not physically available for confiscation; therefore

he refrained from impo

the Customs Act 1962

(5) He imposed a Penalty

Seven Thousand Six H

(6) He imposed a Penalty of Rs. 8,7O,0OO/- (Rupees Eight Lakh Seventy

Thousand only) on the appellant under Section l14AA of the Customs

Act, 1962.

3 Being aggrieved with the impugned order, the Appeflant has f ed the
present appeals wherein they have submitted grounds which are as under:-

3' 1 It is submitted that the Adjudicating Authority has gravely erred in
not considering any of the submissions made by the Appellant in their repry to

Page 8 ol 22

under Section 114A of the Customs Act, 1962

SUBMISSIONS OF. THE APPELLANT:
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Show cause Notice and cursorily issued the impugned order towing the line of

the inve stigation conducted by DRI in respect of M lszZEPLwithout appreciating

that in the present case Appellant had not imported the subject goods from M/s
ZZEPL and they have no connection whatsoever with M/s ZZEVL and their can

be no comparison with the goods imported by M/s. ZZE?L. Appellant has

submitted that DRI is only an investigating Agency and once the Show Cause

Notice has been issued it is the duty of the adjudicating authority to adjudicate

the same on the basis of Customs Act and Valuation Rules, and not on the basis

of any opinion investigating agency. Kind attention in this regards is invited to

the latest judgment rendered by the Hon'ble Delhi Tribunal in the case of Sai

International Vs. CC vide Final Order No. 5Ol17 /2024 dated 25.O7.2024

"20. In other words, tLe entire case of the Revenue is that the opinion

of the officers of DRI tuho inspected tle goods that tley were ouer-

ualued is sufficbnt to form a reasonable doubt regarding the

transaction ualue in tLe shipping bills and reject it under rule 8,

regardless of all tle doanments produced bg the appellant including

1 1 C/ 50200/ 2021 tle bank realization certificates which reflect the

transaction ualue. Nothing in the Act or the Export Valuation Rules

provid.e for rejection of the transaction ualue based on tle intelligence

receiued bg th.e officers of DRI or their subjectiue opinion rejectirLg tle

ualue of the goods. Needless to sag, such an order connot be

sustained."

3.2 The Appellant has submitted that impugned demand is barred by

limitation having been raised beyond normal period of two years and extended

period can be invoked only under Section 28(41 ol the Customs Act, 1962, only

where any duty has not been levied or not paid or has been short levied or short

paid or erroneously refunded by reasons of (a) collusion; or (b) any wilful mis-

statement; or (c) suppression of facts by the importer or the exporter or the agent

or employee of the importer or exporter, the Proper Offrcer shall, within five years

from the relevant date, serve notice on the person chargeable with duty.

Appellant has submitted that in the present case in the entire Show cause Notice

or Order, Department has not given any instance or collusion, wilful mis-

statement or suppression of facts by the importer/ his agent / employee' Even

in the entire case there is no statement of any person connected with the present

case has been recorded. Department has only assumed that the modus operandi

as adopted by M/s. zzEPL in another case investigated by DRI, same have been

6

I

I
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done in the present case also, which is factually incorrect and wrong. Even such

presumption and assumption by the Department is incorrect. There is not an

iota of evidence that Appellant has misdeclared the goods in respect of quantit5z,

description and value; any amount paid over and above the transaction value by

the importer. Hence invocation of extended period is patently wrong.

3.3 It is further submitted that impugned Show Cause Notice has been

served to the Appellant after a period of 5 years from the date of import as in the

present case although the Show Cause Notice is dated 15.02.2022, however

same was served to the Appellant only on O1.O2.2O24, when in response to

personal hearing Notice, Appellant requested for supply of copy of Show Cause

Notice. Appellant has submitted that as tl're service of Show Cause Notice is on

01.O2.2024 after the period of 5 years from the date of contextual B/E, present

Show Cause Notice is even bared by limitation of 5 years and thus is liable to be

dismissed on this ground alone.

3.4 The Appellant has submitted that the impugned proceedin

barred by limitation as vide Finance Act, 2O18, Government of India am

Sub-section (9) of S
4

ection 28 and omitted the words 'where it is possible to Itrt *

so' and thus the amended Sub-section mandated for a rigid time frame for
completion of adjudication proceedings. Finance Act, 201g also inserted a Sub-

section 9A after Section 9 which carved out exception where period of limitation
prescribed in amended Sub-section (9) would not apply. Appellant has submitted.
that though the provisions of subsection (9) as obtaining on the date of issuance

of Show cause Notice wourd appiy in the present case and there being no
germane reason for keeping the adjudication pending for the last two years,

impugned Show cause Notice has since rapsed after expiry of period prescribed

in subsection (9) and the proceedings which are being pursued in furtherance of
impugned Show Cause Notice cannot be countenanced.

3.5 In view ofthe aforesaid statutory provisions enshrined in subsection
(9) and (9A) of section 28 of the customs Act, 1962, Hon'bre Delhi High court in
the matter of Swatch Group India pvt. Ltd. Vs. Union of India has since held that
Show Cause Notice having become barred by limitation, any order passed in
such proceedings is legar. The observation of the Hon,ble High court is
extracted below for your Honour,s perusal _

"In our uieut, there is no material to shou.t that it taas not possible for

Page 10 of 22
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3.6 Impugned proceedings are ex-facie wrong and arbitrary to the

el<press provisions of Section 28(9) of the Customs Act, 1962 extracted supra

and the law propounded by the Hon'ble Delhi High Court in the matter of Swatch

. : ,,G.:up 
supra. The Appellant has further submitted that in the present case,

'impugned B/E was liled and the goods were duly examined and granted passed

. . out .of custom charge after due scrutiny of documents and the value deciared in
"the 

B/ E by the Proper Oflicer and hence rejection of true and correct transaction
d), is patently wrong and illegal. The Appellant has submitted that the

ent has not unearthed any evidence to show that any of the material

lars deciared in the subject B.E. or import documents were false or that

ppellant had deliberately suppressed any information from the Department.

ence the invocation of extended period being illegal, the present demand cannot

be sustained. Reliance is placed upon the judgments passed by the Hon'ble

Tribunal in the case of Manohar Bros (Capacitors) as reported in 1998 (98) ELT

821 and on Intrade Impex Pvt. Ltd as reported in 2OO1(129) ELT 737(Tri De1).

3.7 The Appellant has submitted that they had declared the true and

correct transaction value mentioned in the invoice and remitted the same

through normal banking channels to the foreign supplier and therefore, there

being no evidence of any payment, over and above the invoice value, the charge

- of mis-declaration of value is solely on the basis of conjectural inferences and

cannot be sustained. The appellant has also submitted the copy of swift code

evidencing payment of invoice value. The Appellant has submitted that the only

reason for rejection of transaction value is the Show Cause Notice No.

GEN/ADJ/ADCll59 12O22-Adj dated 15.02.2022 issued to Mls' ZZEPL ar,d

others wherein as per Department, varlous importers in connivance with M/s.

ZZEPL, a SEZ unit undervalued the goods and paid the amount over and above

I
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the Proper Officer to determine the amount of dutg taithin the

prescibed peiod. Tle mention of tlrc uords, ,uhere it is not possible

to do so', in our opinion, does not enable the Department to d.efer

determinqtion of the notices for an indeterminate peiod. of time. The

legislature in its wisdom has prouided a specifi.c peiod. for the

authoitg to discharge its functions. TLre indifference of the concented"

officer to complete tlrc adjudication within the time period as

mandated, cannot be condoned to the detiment of the assessee. Such

indifference is not only detimental to the interest of the taxpayer but

also to the exchequer."



the transaction value through hawala. Appellant has submitted that impugned

case is totally different from the aforesaid case investigated by the DRI. Besides

duty cannot be demanded solely on the basis of above Show Cause Notice. For

better appreciation, Appellant has drawn attention to the following facts:

(i) In the present case Appellant had not imported the goods from M/s

ZZEPL (SEZ Unit) but they have directly imported the goods from M/s

Kimdywell International (H.K) Limited in normal course of business.

(i, Appellant had no relation with M/s. ZZEPL or any other importers as

detailed in the Show Cause Notice.

(iv) Appellant has submitted that in the present case they have imported

goods under invoice No. HLZS2O17O713 and paid the invoice value i.e.

USD 5957.24 to M/s Kimdywell International (H.K) Limited Hon

through their Indusland Bank on 13.09.2017.

(v) In the case of M/s. ZZEPL there are statements of various per

alia including the Directors / employees / treight forwarder /
importers, who admitted undervaluation, however in the present cale
there is no such investigation / inquiry from any person.

(vi) In the case of ZZEPL they have imported goods from chinese suppriers

and then sold the same in DTA to the Indian importers, however in the
present case, Appellant had imported the good directly from M/ s.

Kimdywell International (H.K) Ltd.

(vii) In the case of M / s ZZEpL, goods were imported from foreign Suppliers
M/s Shenzen Xinyoutong Import & Export (H.K) Ltd., Guanzhou,
China, M/s. Winsun Impugned and Exp Group Co Ltd., yiwu, China,
M/s. Akari Global Company Limited etc however in the present cases

l\

.1
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(iii) Appellant in the present case imported Disco LED Par Light, Smoke

Machine, Small Fog Effect Machine, Decorative Disc LD, Decorative

Disc LED Laser Mini and Decorative LED Par Light and there is no

reasons given in the Show Cause Notice dated 15.O2.2022 relied by the

Department as to how value of these goods have been enhanced and on

what basis.



OIA No. ML]N-CUSTM-000-APP- 1 63-25-26

Appellant has imported the goods from M/s. Kimdywell International
(H.K)Ltd.

(viii) There is no fraud, misstatement or suppression of facts as no

statement(s) of any person connected to Appellant,s case has been

recorded.

(ix) True a,d correct transaction value of the Appellant in subject B/E
cannot be compared with Enhanced value of goods imported by M/s
ZZEPL.

3.8 In view of above, it is submitted that Show Cause Notice No.

GEN/ADJ/ADC/159 12O22-Adj dated t5.O2.2O22 issued in the case of M/s.
zzEPL is not comparable at all to the present Notice and no demand can be

confirmed on the basis of the above show cause Notice. The Appellant has

submitted that the mechanism and authorit5r of determination of value of

imported goods is enshrined in the Customs Act, 1962 read, with Customs

Valuation Rules 2o07 which mandates that the transaction value shall be the

value for the purpose of assessment of duty. The Appellant has further submitted

that transactional value declared in the bill of entry, on the basis of mutually

d prices in ordinary course of international trade as reflected in invoice

by overseas supplier, was in accordance with Section 14 of Customs Act,

ead with Customs Valuation Rules, 2OO7 and it cannot be rejected barring

exceptions provided under Rule 3(2) of Customs Valuation Rules, but the

gned Order has confirmed rejection of transactional value without citing

any reason, without corroborating with receipt of any additional consideration

and re-determined the value in terms of Rule 9 without giving any cogent reason

for not following the mechanism of proceeding sequentially from Rule 4 to the

Rule 9 as mandatorily required under Rule 3(a) of Customs Valuation Rules.

Therefore, the redetermination is contrary to the attendant provisions of law as

well as contrary to various decisions, including judgment of Hon'ble Supreme

Court, in the following cases: -

(i) Hon'ble Supreme Court in its judgment dated 1O.12.2O18 in the case of

Commissioner of Central Excise & Service Tax, Noida vs. M/s Sanjivani Non

Ferrous Trading Pvt. Ltd. reported in2079 (365) ELT 3 (S.C.) alter analyzing

various judgments including the judgment delivered in the case of Eicher

Tractors Ltd., cited supra dismissed the departmental appeal and upheld
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the Order of Tribunal. Hon'ble Apex Court in Para 13 of the Order held that:

" 1 3) It is therefore rightlg contended bg Mr. Dushyant A. Daue, learned senior

Counsel appeairE for respondent that tle reason giuen for setting aside the

order that the normal ntle tuas that the assessable ualue has to be arriued ot

on tLre basis of pnce uhich utas actuallg paid, and that was mentioned in

Bills of Entry. The Tlibunal has clearlg mentioned that this declared pice

could be rejected onlg utith cogent reosons bg undertoking tLrc exercise as to

on uhat basis the Assessing Authoitg could hold th.at the paid price was not

the sole consideration of th.e transactional ualue. Since' there i,s no such

exercise done bg the Assessing Authoritg to reject the pice declared in tLrc

Bills of Entry, Order-in-Original utas, therefore, clearlg erroneous."

(ii) In Appellant's most respectful submissions Hon'ble Supreme Court in its

judgment dated 22.04.2019 (2019 (366) ELT 601 (S.C.) in the case of Anil

Kumar Anand vs. Commissioner of Customs in Para 21 of its Order again

emphasized that "Once the statutory Rules exist and provide for sequential

implementation, the assessing authority has no option but to proceed in

accordance with those Rules, in that manner" and accordingly remanded

the matter back to adjudicating authority for valuation of imported g

by sequential application of Customs Valuation Rules

(iii) Three member bench of Hon'ble Supreme Court in a recent ju

dated 17.O5.20 19 in the case of Century Metal Recycling Pvt. Ltd. vs Union

of India and Others while relying upon an earlier judgment of Apex Gourt

in the case of M/s Sanjivani Non-Ferrous Trading pvt. Ltd. held that the

"transaction value mentioned in the bill of entry should not be discarded

unless there are contrary details of contemporaneous imports or other

material indicating and serving as corroborative evidence of import at or

near the time of import which would justify rejection of the declared value

and enhancement of the price declared in the bill of entry" and accordingly

set aside the departmental appeal.

t

b

,Qlat,lP
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3.9 The Appellant has submitted that Department in the instant case

has not proposed rejection of transaction value on the basis of any evidence of
contemporaneous import of identicar/ similar impugned order is contrary to the
law propounded by the Hon'ble Supreme court in south India Television (p) Ltd.
as reported in 2oo7(2r4lElT3(sc) that the burden to prove that the invoice value
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is incorrect heavily relies on the department and without adducing any evidence

of contemporaneous import of similar/identical goods at higher price rejection

of transaction value cannot be countenanced. Further, if the charge of
undervaluation cannot be supported either by evidence or information about
comparable imports the benefit of doubt must go to the importer.

3.10 The provisions of Section t4(2) ol the Customs Act, 1962 and the

values notilied there under are applicable only to the goods mentioned therein

and determined by the board. In the instant case the Department has arbitrarily

usurped the powers of the Central Board of Excise and Customs and have

arbitrarily determined the value of the subject goods on the basis of some other

investigation which has no relation with the importer and hence cannot be

countenance being contrarjr to ground reality that such goods were in fact sold,

imported and cleared by various importers during the relevant period at the

prices declared in the impugned B.E.

3.11 The provisions of Section ll2 are attracted only in respect of
' improper importation of goods and the condition precedent for imposition of

,:\ .,-t.penalty thereunder is the commission or omission on the part of the offender to

''irl .'liiender the goods liabie to confiscation under Section 11 1 of the Customs Act,

or in abetting of the said act of omission or commission. In the facts and

stances of the instant case, there being no mis-deciaration and there

o contumacious act and hence there being no violation of Section 111,

tion of the aforesaid provisions is patently i11egal. Moreover, confiscation

t is not proposed in the impugned Show Cause Notice.

3.13 Qua invocation of provisions of provisions of Sectionll4AA,

Appellant submits that same are applicable only in those cases where export

benefits are claimed without exporting the goods and presenting forged

documents knowingly or intentionally as is discernible from the 27th report of

Standing Committee on Finance read as under

"Afier Sectionl 14A of tte Customs Act, tlre following Section shall be

inserted, namely:-

"114AA. Penalty for use of false and incorrect material - If a person

knouingly or intentionallg makeq signs or uses or causes to be made,

signed or used, any declaration, statement or document tuhich i.s false or
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incorrect in ang material partiatlar, in the transaction of ang business for

tlre purposes of this Act, shall be liable to a penaltg not exceeding fiue times

the ualue of goods.

63. The information fumished by the Ministry states as follows on tle

proposed prouision:

"Sectionl 14 prouides for penaltg for improper exportation of goods.

Houteuer, there haue been instances uhere export utas on paper onlg and

no goods had euer crossed the border. Such seious manipulators could

escape penal action euen when no goods were achtallg exported, The lacuna

hr;s an added dimension because of uaious export incentiue schemes. To

prouide for penaltg in such cases of false and incorr.ect declaration of

moteial particulars and for giuirq false statements, declarations, etc. for
tle purpose of transaction of business under the Customs Act. it is proposed

to prouide expresslg tLe power to leug penaltg upto 5 times the ualue of

goods. A new sectionT 74AA is proposed to be inserted afier Sectionl 14A."

64. It Luas inter alia expressed before the committee by the

representatiues of trade that the proposed prouisions uere uery harsh,

uthich might lead to harassment of industies, bg utag of summo

Importer to giue a 'false statement' etc. Questioned on tlrcse conce

Ministry in their replg stated as under."

n

t

I

t,
"The enLwnced penaltg prouision has been proposed consid.eing the se 3 t'.!i

frauds being committed o.s no goods are being exported. but papers are being

created for auailing the benefits under uaious export promotion schemes.

The apprehension that an Importer can be summoned under sectionl og to

giue a statement that tLrc declaration of ualue mad.e at the time of import

u.,s false etc,, is misplaced because persons summoned. under Sectionl Og

are required to state the truth upon ana subject respecting uthich theg are
being examined and to produce such documents and. other things as mag

be required in the inquiry. No person summoned. und.er sectionl og can be

coerced into stating that uhich is not corroborated bg the d.oanmentary and-

other euidence in an offence case.,,

65. The Ministry also infonned as und.er;

"The neut sectioni 14AA rws been proposed. consequent to the detection of
seueral cases of fraudulent export tuhere the exports were sLwtun onlg on

Page 16 of 22
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paper and no goods crossed the Ind.ian border. The enhanced penaltg
prouision has been proposed consideing *rc seious fraud' being committed
as no goods are being exported, but papers are being created. for auoiling
the number of benefits under uaious export promotion schemes.,,

submitted that invocation of the same in the instant case is patently wrong.

NAL HEARING:
F

I

I

llowing th

Persona,l hearing was granted to the Appellant on 12.06.2025,

e principles of natural justice wherein Ms. Reena Rawat, Advocate,

appeared for the hearing and she re-iterated the submission made at the time of

filing the appeal. She also submitted judgments of Hy,undai Motors India Ltd Vs.

Revisional Authority as reported in 2014 (3O4) ELT 527 (Mad) and Vanvilas Co-

operative Sugar Factory Ltd Vs. UOI as reported in 1983 (12) ELT 29O(Kar)

regarding delay in filing of appeal.

5. I have carefully gone through the case records, impugned order

passed by the Additional Commissioner, Custom House, Mundra and the

defense put forth by the Appellant in their appeal. The Appellant has filed the

present appeal on 08.05.2O24. In the Form C.A.-1, the Appellant has mentioned

date of communication of the Order-ln-Original dated 2A.O2.2024 as

O4.O3.2O24. Hence, the appeal has not been been filed within normal period of

60 days, as stipulated under Section 128(1) of the Customs Act, 1962. In this

o
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66. The committee obserues that owing to the increased instances of
willful ftaudulent usage of export promotion schemes the prouisions of
leuging of penaltg upon fiue times the ualue of good.s has been proposed..

The proposal appears to be in the right d.irection as the offences inuolue

ciminal intent u-thich cannot be treated. ot par taith other instances of
euasion of duty. The committee, houteuer, aduice tlrc Gouernment to monitor

the implementation of the prouision with due diligence and. care so as ,o
ensure that it does not result in undue harassment.,,

3.14 The aforesaid extract explains that Sectionl l4AA was enacted to

punish only those who avail export benefits without exporting anything and not

for every kind of violation under the Customs Act. Therefore, in Appellant has

DISCUSSION AND FINDINGS:
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case, the appeal was filed with a delay of 5 days beyond the initial sixty-day

period, but within the condonable 3o days period. The Appellant has submitted

that the appeal was dispatched by post on 27.04.2024 well before period of

limitation but was delivered late by postal authorities. The appellant has also

relied upon the case laws of Hyrrndai Motors India Ltd vs. Revisional Authority

as reported in2Ol4 (3O4) ELT 527(Mad) and Vanvilas Co-operative Sugar Factory

Ltd vs. UoI as reported in 1983 (12) ELT 29O(Kar) wherein it was held that

Application/Appeal dispatched date by post is to be taken for computing

limitation. The appellant has further submitted that the delay of 5 days may be

condoned in ten interest of justice. While parties are expected to exercise due

diligence, minor delays attributable to administrative oversights, especially when

the appellant acts promptly upon discovering the issue, are generally condoned

by appellate authorities to ensure that justice is not denied on mere

technicalities. Considering the explanation provided, which indicates no

deliberate inaction or gross negligence, I find that the Appellant has shown

"sufficient cause" for the delay. I ,therefore, condone the delay of 5 days in the

interest of natural justice.

5.1 The appellant has submitted a copy of the challan No.23O dtd, 10.O4.2024

towards payment of Rs.2,33,O75/- towards the applicable pre deposit . As,
q1

appeal has been filed with the mandatory pre-deposit as per Section l29E o

said Act, it has been admitted and being taken up for disposal.

t

r).

i

,:-

,

_a

5.2 On going through the material on record, I find that follo

required to be decided in the present appeals which are as follows:-
,i'

(i) Whether the adjudicating authority correctly rejected the transaction value

deciared by the Appellant and validly re-determined the assessable value

under the Customs Act, 1962, and the Customs Valuation (Determination

of Value of Imported Goods) Rules, 20O7.

(ii) whether the impugned goods are liable to confiscation under sections

1 1 1 (d) and 1 1 1(m) of the Customs Act, 1962.

(iv)whether the demand of duty is time-barred under Section 2g(4) of the

wlng 1ss )./

Customs Act, 1962.
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(iii)whether the penalties imposed on the Appellant under Sections 114A and

114AA of the Customs Act, 1962, are sustainable.
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5.3 The primary contenlion of the Appellant is that the transaction value

was arbitrarily rejected without proper grounds and without following the

sequential rules of Customs Valuation (Determination of Value of Imported

Goods) Rules, 2007. However, the impugned order clearly details the basis for

doubting the declared value. The DRI investigation, as noted in the facts,

uncovered a pattern of undervaluation and mis-declaration, supported by

intelligence and information regarding additional payments made over and above

the declared value to foreign suppliers. Rule 3(1) of the CVR, 2007, states that

the value of imported goods shall be the transaction value. However, the proviso

to Rule 3(1) read with RuIe 12 allows for the rejection of transaction value if the

proper oflicer has "reason to doubt the truth or accuracy of the value declared."

In the present case, the adjudicating authority explicitly cited specific reasons

for doubting the value, including the intelligence developed by DRI, information

about extra payments to suppliers, and comparative data from other imports.

The SCN details these aspects, which constitute sufficient "grounds for doubting"

as required by Rule 12(1).

5.4 While the Appellant contended a violation of sequential application

of valuation rules (Rules 4, 5, 7, 8), the impugned order explicitly states that

based on the Iindings, Rule 3 cannot be applied, and Rule 9 (Residual Method)

, is appropriate for re-determination. The application of Rule 9 is permissible when

cannot be determined under Rules 4, 5, or 7.ln a situation where there is

ive evidence of clandestine payments or mis-declaration, making

or similar goods comparisons impractical or unreliable, the residual

can be legitimately invoked. The adjudicating authority's detailed

C1].SSlON regarding the intelligence, parallel imports, and the Appellant's

alleged involvement in similar activities (zzEPL irnports) provides sufficient basis

for resorting to Rule 9. Therefore, the rejection of transaction value and its re-

determination are found to be in consonance with the cvR, 2oo7, supported by

factual findings of undervaluation and mis-deciaration'

5.5 The Appellant has argued that the demand is time-barred under

Section 28(4) of the customs Act, 1962, as there was no fraud, collusion, willful

misstatement, or suppression of facts' However, the impugned order explicitly

relies on the DRI investigation which uncovered a deliberate scheme of

undervaluation and mis-declaration involving extra payments to foreign

suppliers. These findings, as detailed in the Statement of Facts and Discussion'

constitute "suppression of facts" and "contravention" with "intent to evade duty'"

'Jt

.,
R

I
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5.6 The Hon'ble Supreme Court in Union of India v. Rajasthan Spinning

& Weaving Mills [2OO9 (238) E.L.T. 3 (S.C.)] clarihed that the extended period of

limitation can be invoked if there is mens rea to evade duty, meaning a deliberate

act of omission or commission. The facts of the present case, as established by

the Adjudicating Authority, indicate that the Appellant was not merely making

an interpretational error but actively concealing the true value ofthe goods and

mis-declaring them. This clearly falls within the ambit of "suppression of facts"

with intent to evade, thereby justifying the invocation of the extended period of

limitation under Section 28$1. The Appellant's argument about previous

clearances at the declared CTH does not absolve them from liability for a

fraudulent scheme uncovered by specific intelligence.

nature of the goods (e.g., "prohibited goods") makes them liable for confisc

under Section 1 1 1(d).

5.8 The imposition of penalties is consequential to the goods b

for confiscation and the proven intent to evade duty.

tb

,t

.Q*

a) section 114A: This section provides for penalty equal to the duty evaded

where the dutjr has not been levied or short-levied or erroneously refunded

by reason of collusion or any willful misstatement or suppression of facts.

As discussed above, the findings clearly indicate that the differential duty
arose due to the Appeliant's suppression of facts and mis-deciaration. The

Hon'ble Supreme court in ccE v. Dharmendra Textile processors 
[2oog

(231) E.L.T. 3 (s.c.)] held that mens rea is not an essential ingredient for
imposing penalty under Section 1 14A, and it is attracted if there is evasion
of duty by reason of fraud, collusion, willful misstatement or suppression
of facts. The evidence on record supports the adjudicating authority,s
finding of such acts.

b) Section 114AA: This section imposes a penalty for farse decraration or

goods and
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documents. Given the findings of mis_declaration of

5.7 Section 1 1 1 (d) makes goods liable to confiscation if imported

contrary to any prohibition imposed under the Customs Act or any other law for

the time being in force. Section 111(m) provides for confiscation if goods are

imported where the value or description has been mis-declared. The impugned

order's finding that the goods were mis-declared and undervalued, as

demonstrated by the investigation and re-determination of value, directly

attracts the provisions of Section 1 1 1(m). Additionally, the order implies that the



t +
\(
\.q

OIA No. MUN-CUSTM-000-APP-I63-25-26

undervaluation, it is clear that false and incorrect declarations were made.

This penalty is attracted when a person knowingly or intentionally makes

a false or incorrect declaration, statement, or furnishes any document

which is false or incorrect in any material particular. The chain of events,

starting from intelligence, investigation, and clandestine payments,

indicates knowing and intentional actions on the part of the Appellant.

6. In view of the detailed discussions and findings above, and in exercise of

the powers conferred under Section 128A of the Customs Act, 1962,1 pass the

" following order:

" 
(i) I hereby uphold the rejection of the declared assessable value of Rs.

3,36,1681- and its re-determination at Rs. 8O,9O,829 /- by the

adjudicating authority.

t
(ii) I hereby uphold the confirmation of differential Customs duty

amounting to Rs. 31,07,659/-.

(iii) I hereby uphold the order of confiscation of the impugned goods

under Section 111(d) and 111(m) of the Customs Act, 1962.

(iv)I hereby uphold the imposition of penalty of Rs.31,07,659/- on M/s.

Shree Balaji Impex under Section 114A of the Customs Act, 1962.

(v) I hereby uphoid the imposition of penalty of Rs. 8,7O,00O/- on M/s

Shree Balaji Impex under Section 114AA of the Customs Act, 1962.
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5.9 The Appellant's contention that payments were made through

banking channels does not negate the findings of undervaluation or mis-

declaration, especially if additional clandestine payments were invoived. The

assertion of "no mens rea" is also rebutted by the nature of findings related to

suppression and active efforts to evade dut5r. Based on the comprehensive

analysis of the facts and legal provisions, the adjudicating authority's decision

to confirm the differential duty, confiscate the goods, and impose penalties is

well-founded and legally sustainable.
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7. Consequently, the appeal filed by M/s. Shree Balaji Impex is hereby

rejected.

+
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Commissl0ner (Appeals),

Customs, Ahmedabad

Date: 08.O8.2O25F. No. S/49-43lCUS/MUN I 2024-2
s I )t 9

By Registered post A.D/E-Mail

To,

M/s. Shree Balaji Impex
Shop no. 4, First floor, Khasra rro. 147,
Village Siraspur, Delhi-1 10042. C

:v to

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House , Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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