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Tg ufd 39 faq & fefl Iuan & foe gua & &t ordt € e - gg ot fosar ma 2.

This copy is granted free of cost for the private use of the person to whom it is issued.

HomRred sfufan 1962 @1 YRT 129 3T 31 (1) (@Y1 FIMiYG) & = FHufafaa gy &
ATHE & GER H ®I5 Afdd $9 AW | YA BT ATed Heqd Hdl 8l dl 39 ATy B Wi
o aRE ¥ 3 W & ez IR gfya/dgea afua (sndea w2iv), faw dareg, e favm)
T A, 7% faee] &Y QI ade URQd $X 994 6.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can przfer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

frafafad g@fRd e/ Order relating to :

(%)

a7 & ®U § AT1dd $Ig A, |

(a)

any goods exported

(E)

YR ® HT9Td B 6 (4! aTed | aral 741 dfhd YIRd § 3@ o] RITF U IR 7 T4 A1 |
7 IF 70 VTH G IdR 91 & g ondféra ara SaR 7 o1 R a1 39 T ®ITF U IaR
T ATd &t 7T |# afda wra ¥ $H 8.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

()

e sfufran, 1962 & e X 9y 3@ efiT g91¢ U et & ded Yoo arad! @1
fergfl.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

A& 31de uA ¥rd Frgamad! 3 fafaily ureu & uwda exa1 g forad srild S9! oid
& St ofR 39 & wry Prafaf@a s gau 87 =ifve

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by : ; P

HIE B Uae, 1870%%85W1$araﬁqﬁﬂﬁamwmnwm4m
St e ufa & gaw U9 o1 wrray Yo fewe @m g Tifea.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescnbed
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

TG KA & SATal §IY qa W B 4 Uladi, arg a1

(b)

4 copies of the Order-in-Original, in addition to relevant docurnents, if any

(N

Te & forg ordes 3t 4wl

(c)

4 copies of the Application for Revision.

(¥)

QARIEUT 3Tde R B3 & forg HHTRes HUfAaH, 1962 (GU7 FTwq) # (UiRd B1g o
3 Hfle, B, qus =it ofiR fafdy 7eY & <if & el amar @ £ %. 200/-(F 9w 3 § gy
¥.1000/-(FUT U §9R HTH ), <1 oft amaen &), @ g AT yie™ & ywfore gar emr.e
@1 g1 ufawi. afe e, wim T sare, @ T ds @Y ik St wUT U are a1 99 By
8l 1 38 WY & ®U # $.200/- 3 4 UH ar@ | U & @) 1 F ¥ F 3.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing paymen- of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

ue ¥, 2 & ot gfua Al & ofcmar o9 AT ! & G | gfe By Afad 39 A% § 18
gy dxar 8 df 4 dArge fufraw 1962 @t yrT 129 T (1) & fiH wid dhu.-3 A
W.Hummwﬁvﬁmmmmm%wmmmauﬁwmm
gFd g

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :
W, Halg IdG Yeb 9 Hal #Y 3(Uifeld | Customs, Excise & Service Tax Appellate
i, ufddt &g dis Tribunal, West Zonal Bench

g dfora, sgam Ya, Aec ARURTR e, | 27 Floor, Bahumali Bhavan,

SHREl, SeHAEIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

HHaTe® AHiU=aH, 1962 @1 YRT 129 U (6) & 4=, W fufam, 1962 &1 4RRT 129
T (1) & efis ol & w1y Fafalle oo dau a7 wifee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(@) | orfta & wafRa amd & wef st Frarges sffrerd grT 7 man Yo 3R sare qut @
AT &8 B IHH UiY R FUC I1 IUW FH 81 df Th gWIR IUL,

(a) | where the amount of duty and interest demanded and penalty levied by any officer of
| Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

7L spees;

( (ﬁ} “artitq @ wwafa amad | wgi foed! ST SfieR) gRT 91 a1 Yo SR ore ayT @

S| T Ze @Y <ew uie ar@ wU § e @ Al w9d yare ar@ @ sifte 7 8 4, Ui e

4 .(‘b)'__,.vgrrhgfe the amount of duty and interest demanded and penalty levied by any officer of
s Cafstoms in the case to which the appeal relates is more than five lakh rupees but not

T exceeding fifty lakh rupees, five thousand rupees ;

M | ordfie @ gwfa ama & et fret HaRee st gRT Aim 741 Yo 3R T qUT Tl
g1 €8 @ IHH U9 a1 ©u¢ ¥ U g1 dl; 39 §9R IUC.

where the amount of duty and interest demanded and penalty levied by any officer of
(c) Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

() 30 oW B 130G HAUHO & A, A 1Y Yob & 10% HG1 B W, g1 Yo J1 Yo Ud &S 941G A 8, 1 48 & 10%
31 B W, 95l Paw &3 Rag A g, sdia @ s |

(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute,

6. | Iad AfUFran St YRT 129 (T) & <7a AUTd Wit@HI0 & YHE SR Udd 3Hdgd Ud- (D)
A ey F fau ar mafadl & Qua & e a1 fadt s g & fag feg g erdia : - sryan
gﬁmaﬂaﬂﬁmm%mmmﬁmumm%ﬁmwtﬂm

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s Arvind Ltd., Naroda Road, Ahmedabad, Gujarat (hereinafter referred
to as ‘the appellant’ for the sake of brevity) have filed the present appeal in terms
of Section 128 of the Customs Act, 1962, challenging Letter F.No.
CUS/RFD/OTH/77/2025-REF dated 9.4.2025 (hereinafter referred to as 'the
impugned order') issued by the Assistant Commissioner (Refund), Customs

House, Mundra (hereinafter referred to as 'the adjudicating authority').

2. Facts of the case, in brief, the appellant had imported goods under
Advance Authorisation by availing the exemption under Notification No.
18/2015-Cus under Bill of Entry No. 4255922 dated 4.12.2017.

2.1 The ‘pre-import’ condition in respect of the imports had not been fulfilled
and the above Bill of Entry was re-assessed in terms of Circular No. 16/2023-
Cus wherein it was clarified that in all similar cases the Bills of Entry may be re-
called and re-assessed for imposition of IGST. Upon re-assessment, the systems
created a challan for payment of IGST along with interest and the appellants
paid interest amounting to Rs. 4,12,592/-

2.2 The appellant filed refund of Rs. 4,12,592/- before the adjudicating

authority on the ground that there was no provision under Section 3 of Customs :
4 s

Tariff Act for charge of interest in respect of IGST. While cleiming the refund, the -
"ﬁq‘_‘.—:‘l -

appellants had placed reliance on the case of M/s Mahindra & Mahindra lid:s%\

p—— Lo

reported at (2023) 3 Centax 261 (Bom) which had been upheld by the b AN
Lé

,

A

S )
".\ & { ‘J]
3. The adjudicating authority rejected the refund claim filed by the app@;‘gngs &/

e

Supreme Court. _ A

MWt

. L 4

vide the impugned order. N gt

4. Being aggrieved with the impugned order passed by the adjudicating
authority, the appellants have filed the present appeal. They have, inter-alia,
raised various contentions and filed detailed submissiors as given below in

support of their claims:

» Section 27 of the Customs Act does not stipulate that waiver of the interest
has to be procured from the competent authority before iling of refund claim.
It is the case of the appellants that interest has been charged and collected

without the authority of law, as evident from the grounds raised in the refund
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claim, and in such cases where the collection is without authority of law the

same is required to be returned.

The refund claim was returned without issuance of a Show Cause Notice and
thereby the principles of natural justice were vitiated. Reliance was placed on
the case laws of M/s Sidheshwar SSK Ltd. reported at 2011 (274) ELT 141 (T)
and M/s Leister Technologies India P Ltd. reported at 2018 (364) ELT 650 (T)
and Circular No. 1053/2/2017-CX dated 10.3.2017.

Liability of interest cannot be created by virtue of Circular No. 16/2023-Cus
if there is no provision for such liability in the Act or the rules made
thereunder. Reliance wsa placed on the case law of M/s Mahakaushal
Builders Welfare Association reported at 2006 (3) STR 721 (MP)

In cases where the circular is contrary to the provisions of the law, the

provisions of law will prevail. Reliance was placed on the case laws of M/s
Ratan Melting & Wire Industries reported at 2008 (12) STR 416 (SC), M/s J
K Lakshmi Cement Ltd. reported at 2018 (14) GSTL 497 (SC), M /s Balkrishna
Ind. Ltd. reported at 2023 (70) GSTL 13 (Guj), M/s Sandur Micro Circuits Ltd.
reported at 2008 (229) ELT 641 (SC), M/s Coats Viyella India Ltd. reported at
2006 (204) ELT 213 (Mad), M/s Khandwala Enterprise Pvt. Ltd. reported at

0 (371) ELT SO (Del) and M/s Pioneer Miyagi Chemicals reported at 2000

(SC) and M/s Somaiya Organics v/s State of Uttar Pradesh reported at 2001
(130) ELT 03 (SC).

IGST was leviable under Section 3(7) of the Customs Tariff Act and not under
Section 12 of the Customs Act. Reliance was placed on the case laws of M/s
Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s
Mahindra & Mahindra Ltd. reported at (2023) 3 Centax 261 (Bom)

Interest can be levied and charged on delayed payment of tax only if the
statute that levies and charges the tax makes a substantive provision in this

behalf. Reliance was placed on the case law of M/s Mahindra & Mahindra
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Ltd. reported at (2023) 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari
Khand Udyog Mandli Ltd. reported at 2011 (271) ELT 32 (Guj) and order dated
16.7.1997 of the Hon’ble Supreme Court in the case of M/s India Carbon Ltd.

There were no provisions under Section 3(12) of the Customs Tariff Act for
charge of interest and as such no interest could havs been charged in the
case. Reliance was placed on the case laws of M/s Mahindra & Mahindra Ltd.
reported at (2023) 3 Centax 261 (Bom) and M/s A R Sulphonates Pvt. Ltd.
reported at (2025) 29 Centax 212 (Bom).

It is no longer res integra that the levies under Section 3 of the Customs Tariff
Act cannot be considered as a levy under Section 12 of the Customs Act. The
said position of law is enunciated by the Hon’ble Suprame Court in the case
of M/s Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and
further reiterated by the Hon’ble High Court of Bombay in the case of M/s
Mahindra & Mahindra Ltd. in Writ Petition No. 1848 of 2009 reported at
(2023) 3 Centax 261 (Bom.)

The substitution of Section 3(12) of the Customs Tarif” Act vide Section 106
of the Finance (No. 2) Act which has been enacted on 16.8.2024 in itself
establishes that prior to 16.8.2024 there was no provision for charging of

interest. In the instant case, the matter pertains to a period prior to 16.8.2024

of the Customs Tariff Act, the interest recovered frora them assumes the

nature of collection without the authority of law. It is a settled matter of law
that any amount collected without the authority of law cannot be retained
and has to be returned forthwith. Reliance was placec on the case laws of
M/s G B Engineers reported at 2016 (43) STR 345 (Jhar) and M/s KVR
Construction reported at 2012 (26) STR 195 (Kar) as affirmed by the Hon’ble
Supreme Court as reported at 2018 (14) GSTL J70 (SC)
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PERSONAL HEARING

3. Personal hearing in the matter was held on 09.07.2025 wherein Shri John
Christian, Consultant appeared for hearing on behalf of the appellants and they
reiterated the submissions made in appeal memorandum and placed on record
the case law of M/s A R Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212
(Bom).

DISCUSSION AND FINDINGS

6. I have carefully gone through the impugned order, appeal memorandum
filed by the appellants, submissions made by the appellants during course of

hearing as well as the documents and evidences available on record.

7. The short question for determination is whether interest is chargeable
in respect of IGST levied under Section 3(7) of the Customs Tariff Act, 1975.
[t is a settled principle of law that interest on delayed payment of tax can be
levied only if there is a specific and substantive provision in the enabling
statute authorizing such levy. In the absence of such express statutory
authority, the imposition of interest is unsustainable. This legal position finds
et uqﬁ,_[}RpO!‘t in the order dated 16.07.1997 in the case of M/s Indian Carbon Ltd.,
453 \900611 as the judgment in M/s Ukai Pradesh Sahakari Khand Udyog Mandli
n«,

'+ oLtd,, reported at 2011 (271) E.L.T. 32 (Guj.), wherein it was held that interest

L is compensatory in nature and must flow from the statute itself.

.- )/ .'
1

. There is no dispute that IGST is leviable under Section 3(7) of the
Customs Tariff Act, 1975. However, for the purposes of charging interest or
imposing penalty in relation to such levy, there must be corresponding
enabling provisions within Section 3 of the said Act. The recovery mechanism
prescribed under sub-section (12) of Section 3 does not contain any provision
authorizing the levy of interest or the imposition of penalty. As such, in the
absence of specific statutory authority, such charges are not legally sustainable.
Comparison of the substituted Section 3(12) of the Customs Tariff Act and the
erstwhile Section 3(12) amply demonstrates the above fact and the same are

reproduced under for ease of reference:

Statute prior to substitution i.e. before 16.8.2024

The provisions of the Customs Act, 1962 (52 of 1962) and the rules
and regulations made thereunder, including those relating to
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drawbacks, refunds and exemption from duties shal/, so far as may

be, apply to the duty or tax or cess, as the case may be, chargeable
under this section as they apply in relation to the duties leviable under

that Act.]

Statue after substitution i.e. after 16.8.2024

“The provisions of the Customs Act, 1962 and all rules and
regulations made thereunder, including but not limited to those
relating to the date for determination of rate of duty, assessment, non-

levy, short-levy, refunds, exemptions, interest, recovery, appeals,

offences and penalties shall, as far as may be, apply to the duty or

tax or cess, as the case may be, chargeable under this section as they
apply in relation to duties leviable under that Act or all rules or

regulations made thereunder, as the case may be.”.

A comparison of the substituted provision with the earlier version of
the statute clearly establishes that the provisions for charging interest and
imposing penalty in respect of IGST levied under Section 3(7) of the Customs
Tariff Act were introduced only with effect from 16.08.2024. Prior to this

nature and as such the provision for charging of interest would be applicable
w.e.f. 16.8.2024 only. My view is supported by the case law of M/s A R
Sulphonates Pvt. Ltd. reported at (2025) 29 Centax 212 (Bom) wherein the
Hon’ble High Court of Bombay has observed as under:

66. Further, as far as the applicability of Section 3 (12), after its
amendment by Finance (No. 2) Act, 2024, dated 16th August,2024, is
concerned, it would be appropriate to first refer to the provisions of
the amended Section 3 (12) of the Tariff Act. AmendedSection 3 (12)
of the Tariff Act reads as under:-

M Page 8 of 15
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"12:- The provisions of the Customs Act, 1962 (52 of
1962) and all rules and regulations made thereunder,
including but notlimited to those relating to the date for
determination of rate of duty, assessment, non-levy,
shortlevy, refunds, exemptions,interest, recovery,
appeals, offences and penalties shall, as far as may be,
apply to the duty or tax or cess, as the case may
be,chargeable under this section as they apply in relation
to duties leviable under that Act or all rules or regulations

madethereunder, as the case may be."

67. In our view, the amended Section 3 (12) of the Tariff Act is

prospective in nature and would apply only with effect from 16th

~—4-.. Auqust, 2024.

g
o 4

-, P \
-

- AT\

i_ntﬁrést and imposing penalty on duties levied under Section 3 of the
Customs Tariff Act is now no longer res integra. The Hon’ble Bombay High
Court, in the case of M/s Mahindra & Mahindra Ltd., reported at (2023) 3
Centax 261 (Bom), has categorically held that the provisions of Section 3(6)
(now renumbered as Section 3(12)) of the Customs Tariff Act do not authorize
the imposition of interest or penalty in relation to levies made under Section
3 of the Act. This judgment has been affirmed by the Hon’ble Supreme Court,
which dismissed Special Leave Petition (Civil) Diary No. 18824/2023 vide
order dated 28.07.2023. Furthermore, the Review Petition filed by the
Department challenging the said order was also dismissed by the Hon’ble
Supreme Court by its order dated 09.01.2024 in SLP (C) No. 16214/2023.

7.4 The Hon’ble Bombay High Court has also followed the above ruling in the
case of M/s A R Sulphonates Pvt. Ltd., reported at (2025) 29 Centax 212
(Bom). In this case, the facts were substantially similar, centering on the issue
of whether interest could be charged and penalty imposed for the delayed
payment of IGST. The Court conclusively held that interest is not chargeable,
and penalty is not imposable, in respect of IGST demands under the Customs
Tariff Act. While delivering this judgment, the Hon’ble High Court has effectively

laid to rest the legal controversy surrounding this issue. The relevant portion

Page 9 of 15
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of the said judgment is reproduced below, being self-explanatory and directly

applicable to the facts of the present case.

60. In Mahindra & Mahindra Limited (supra), this Court, after going
through the provisions of Section 3 (6) of the TariffAct and Section 3 A
(4) of the Tariff Act as applicable at the relevant time, held that no
specific reference was made to interestand penalties in Sections 3 (6)
and 3A (4) of the Tariff Act, which are substantive provisions and,
therefore, imposing interestand penalty would be without the
authority of law. In the present case, the levy of IGST is under Section
3 (7) of the TariffAct, and Section 3 (12) of the Tanff Act which is
applicable to the said levy is parimateria to Sections 3 (6) and 3A (4)
of theTariff Act as referred to in the case of Mahindra &Mahindra
Limited (supra). In these circumstances, in our view, the saiddecision

is squarely applicable to the facts of the present case.

61. Further, we are unable to accept the submissions of the
Respondents that the decision in the case of Mahindra &Mahindra
Limited (supra) is not applicable to the facts of the present case since
it does not interpret Section 3 (12) of theTariff Act. The provisions
under consideration before this Court in the case of Mahindra
Mahindra Limited (supra) wereSections 3 (6) and 3A 4) of the Tari
Act. In Mahindra & Mahindra Limited (supra), this Court interpreted
the provisions of Sections 3 (6) and 3 A(4) of the Tariff Act, which are
parimateria to the unamended Section 3 (12) of the Tariff Act, which
isin consideration in the present case. On interpreting Sections 3 (6)
and 3A (4) of the Tariff Act, this Court held that when nospecific
reference was made to interest and penalties in the said provisions,
imposing interest and penalty would be without the authority of law.
In these circumstances, in our view, the ratio of the decision in the
case of Mahindra & Mahindra Limited(supra), would be squarely
applicable to the facts of the present case.

62. We are also not able to accept the submission of th2 Respondents
that the provisions of Section 3 (12) use the term"including" and the
same implies that the provisions of the Customs Act will be made
applicable to the Tariff Act. As can beseen from the Juagement of this
Court in Mahindra & Mahindra Limited (supra), Sections 3(6) and
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3A(4) of the Tariff Act, which were considered by this Court in the said
Judgement, also use the word "including". Despite the same, this
Court cameto the conclusion that, since there was no specific
reference to interest and penalties, imposing interest and penalties

would bewithout the authority of law.

63. In these circumstances, in our view, the submissions of the
Respondent, based on the use of the word "including" inSection 3 (12)
of the Tariff Act, cannot be accepted.

67. In our view, the amended Section 3 (12) of the Tariff Act is
prospective in nature and would apply only with effectfrom 16th
August, 2024.

69. From the said judgement, it is abundantly clear that Section 3
(12) of the Tariff Act, as amended by Finance (No. 2)Act, 2024 dated
16th August, 2024, would apply only prospectively and would not be
applicable to the case of the Petitioner at all.

70. In our view, for all the reasons stated hereinabove, the impugned
* Order, to the extent that it levies interest and penalty, is without the

‘authority of law and is liable to quashed and set aside.

72. In our view, for all the reasons stated herein above, the said

Circular, to the extent that it seeks to recover interest, is bad in law.

The Hon’ble Bombay High Court has left no room for doubt in the context of
the present case and has unequivocally held that interest is not chargeable
in respect of the levy of IGST under Section 3(7) of the Customs Tariff Act.

7.5 In view of the foregoing, the issue is no longer res integra, and it is now
well settled that interest cannot be levied in cases involving IGST payable

under Section 3(7) of the Customs Tariff Act, 1975.

8. In light of the judicial principles laid down by the Hon’ble Supreme Court
in the case of M/s Kamlakshi Finance Corporation Ltd., reported in 1991 (55)
E.L.T. 433 (S.C.), | am duty-bound to follow the binding precedents set by
the Hon’ble Supreme Court in M/s Mahindra & Mahindra Ltd. (supra) and the
Hon’ble Bombay High Court in M/s A R Sulphonates Pvt. Ltd.. This is
particularly so as there is no stay on the operation of the said judgments, nor

have they been overruled or set aside as on date.
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9. Further, I find that the order dated 28.7.2003 of the Hon’ble Supreme
Court in the case of M/s Mahindra & Mahindra Ltd. [SLP (Civil) Diary No. 18824
of 2023] reported at (2023) 9 Centax 361 (SC) is the law of the land in terms of

the provisions of Article 141 of the Constitution of India for the following reasons:

a) The SLP filed by the department was dismissed by the Hon’ble Supreme
Court by giving reasons and as such the same was a speaking order. This
position has been clarified vide Instruction F. No. 276/114/2015-CX.8A
dated 9-2-2016 of which the relevant text is reproduced under:

“If the SLP is dismissed at the first stage by speaking a

reasoned order, there is still no merger but rule of judicial

discipline and declaration of law under Article 141 of the

Constitution will apply. The order of Supreme Court would

mean that it has declared the law and in that ligit the case was

considered not fit for grant of leave.”

b) The above position of law has also been laid down in the case of case of
Kunhayammed V/s State of Kerala reported at 2001 (129) ELT 11 (SC)

wherein it has been held as under:

'T'_'-'. :unl-.,_

2
7 A ¥
" % P AT

If the order refusing leave to appeal is a speaking order, i.e/« F o

J

gives reasons for refusing the grant of leave, then the order has''

two implications. Firstly, the statement of law contained in th;e_,' :
order is a declaration of law by the Supreme Court within the
meaning of Article 141 of the Constitution. Secondly, other than
the declaration of law, whatever is stated in the order are the

findings recorded by the Supreme Court which would bind the

parties thereto and also the court, tribunal or authority in any
proceedings subsequent thereto by way of judicial discipline,
the Supreme Court being the Apex Court of the country.

c) The Review Petition Diary No. 41195/2023 filed by the department against
order dated 28.7.2023 was dismissed by the Hon’ble BSupreme Court vide
order dated 9.4.2024

d) The order dated 28.7.2023 of the Hon’ble Supreme Court is not in limine
stands established from the very fact that the department had filed Review
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Petition Diary No. 41195/2023 against the said order. If the order dated

28.7.2023 was in limine, no review petition could have been filed against the
said order in light of the Board’s Instruction F. No. 276/114/2015-CX.8A
dated 9-2-2016.

10. Further, I find that the department had invoked the statutory right of
appeal by virtue of the provisions of Section 130E of the Customs Act and as
such dismissal of the appeal, whether by a speaking order or by a non-speaking
order, would attract the doctrine of merger. My views are supported by the

following case laws:

a) M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein
the Hon’ble Supreme Court has held as under:

In our opinion, once a statutory right of appeal is invoked, dismissal
of appeal by the Supreme Court, whether by a speaking order or non-
speaking order, the doctrine of merger does apply, unlike in the case
of dismissal of special leave to appeal under Article 136 of the

onstitution by a non-speaking order.

In_the present case, the appellant preferred statutory appeal
ghtier Section 130E of the Act against order of the Tribunal dated 25th
March 2003 and, therefore, the dismissal of appeal by this Court

though by a non-speaking order, was in exercise of appellate

jurisdiction, wherein the merits of the order impugned were subjected

to judiciary scrutiny. In our opinion, in the instant case, the doctrine

of merger would be attracted and the appellant is estopped from

raising the issue of applicability of Rule 6 in their case.

b) M/s Caryaire Equipments India Ltd. reported at 2005 (179) ELT 522 (All)
wherein the Hon’ble Allahabad High Court has ruled as under:

22. It may be mentioned that dismissal of an SLP without giving

reasons does not amount to merger of the judgment of the High Court
in the order of the Supreme Court vide Kunhayammed v. State of
Kerala, 2001 (129) E.L.T. 11 (S.C.) = (2000) 6 SCC 359. However, in

our opinion dismissal of an appeal under Section 35L(b) by the

Supreme Court would amount to a merger even if the Supreme Court

does not give reasons. This is because Article 136 of the Constitution
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is not a regular forum of appeal at all. It is a residuary provision which
entitles the Supreme Court to grant at its discretion Special Leave to
Appeal from any judgment, decree, order etc. of any Court or Tribunal
in India. This is an exceptional provision in the Constitution which
enables the Supreme Court to interfere wherever it feels that injustice
has been done but it is not an ordinary forum of appeal at all. In fact
unless leave is granted by the Supreme Court under Article 136 no
appeal is registered. Article 136 is a discretionary power in the
Supreme Court and it does not confer a right of app=zal upon a party
but merely vests discretion in the Supreme Court to interfere in
exceptional cases vide State of Bombay v. Rusy Mistry and Another,
AIR 1960 SC 391, Municipal Board v. Mahendra, AIR 1982 SC 1293
etc.

23. Article 136 does not confer a right to appeal at all. It only confers
a right to apply for a Special Leave to Appeal vide Bharat Bank v. Its
Employees, AIR 1950 SC 88. It is for this reason that a dismissal of
an SLP does not amount to merger of the order of the High Court or
the Tribunal with the order of the Supreme Court. The Supreme Court
can reject an SLP without even going into the merits of the case e.g. if
it believes that the matter is not so serious as to require consideratio%-;ﬁ‘\ _
by the Supreme Court or for any other reasons. 3

24. On the other hand Section 35L provides a reqular forum 'é

)

appeal. Hence if an appeal under Section 35L is dismissed by the 2

N, N

Supreme Court, whether by giving reasons or withou! giving reasons il

i

in either case. The doctrine of merger will apply and. the judgment of
the High Court or the Tribunal will merge into the judgment of the

Supreme Court. Hence in our opinion the judgment of the Supreme

Court dismissing the appeal against the order of the CEGAT is binding

on us.

11.  In view of the above, I find that interest cannot be levied in respect of
IGST under Section 3(7) of the Customs Tariff Act in the absence of any
express statutory provision authorizing such a charge. Consequently, the
interest recovered in the present case is without authority of law and
therefore cannot be retained by the department; it is liable to be refunded to
the appellants. Accordingly, the impugned order rejecting the refund
application is not legally sustainable and is hereby set aside.
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12.  Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant with consequential relief, if any, according to the law.

e

(AMIT A)
Commissioner (Appeals),
Customs, Ahmedabad
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