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qO sftss (l) a {w i {rg 116 rrql

This copy is granted free of cost for the private use of the pers,on to whom it is issued

1962 EI{T T29 (u lqql
qrq-d fr srsar A ot€ qfr rs .rne{ e s{qi o1 erdd rr6-qs oril d fr rs d{r?{I qff uTfr

sfi drfl-s € s q61 6 oier .irq-t sfuElsgm vfuo leri-a €rilrr<l, f+r rizrou, grro Errnl
ss{c'Ff, T€ ftd}o1 g{frsrur 3fitfi u-qao-tvo-frt.
Under Section 129 DD(1) of the Customs Act, 1962 (as amendr:d), in respect of the following

categories of cases, any person aggrieved by this order can pr:fer a Revision Application to

The Additional Secretary/Joint SecretarJr (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi withi:r 3 months from the date of
communication of the order.

d Wt{l/order relating to :d

any goods exported

qr{d stTgTtl srdr dT4I TT'II qRd rI{Iq E{FI q{ ;I TI-g CId
qr gs rr-dq E{Fr rI{ Efrrt qd A ffrS ortlera crf, rdrt 1 qfi r5s qT tsT rrTq R{Fr rR giflt
rrg qrf, 01 qrn fr,Ttfka crd t o-fl d.
any goods loaded in a conveyance for importation into India, br.rt which are not unloaded at
their place of destination in India or so much of the quantity ol such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

ScT{-tr
3r{lqrft.

,1962 sftrlFl x dq-r ts.S&' E-{rq rrg

PaJ.ment of drawback as provided in Chapter X of Customs A<rt, 1962 and the rules made
thereunder.

gr0erur e{ra-fi q, rrrd qtFq IT<dEI;IT s{rol qis
of qrqt ortt s-s b fiq f{sftfu6 6-rrrqrd ridfl fri qrBq:

The revision application should be in such form and shall be verified in such
may be specified in the relevant rules and should be accompanied by :

4 copies of this order, bearing Court Fee Stamp of paise fift5r on ly in one copy as .prescribed
under Schedule 1 item 6 of the Court Fee Act, 1870.

{Er& (€ .,ffittn {rq Ilf, 4

4 copies of the Order-in-Original, in addition to relevant docurnents, if any

&fur 4

4 copies of the Application for Revision.

flul dER , 1962 gq',

mannel as

orq {d-{, qts,Er-s,!i-d sfrr frftq {A t- sft{t. Gr$-{ endr t j'o. 2ool-ls-qg a ql clzlql
u.rooo/-t.* *EsRql, l, ivr lfr qss16, € sq ftc r{mn }'glnfrmq-dH d.enr.o
aff a q'ftqi. qfr {-tr, qirfl rrqr dru{, (Frqr rrqr a6 61 rRr olr,r sqg trfi'ffn qr gs.$ 6'c
d d tS qts & sq q r.2ool- sfr{ qfr \'s drq * orf}-+. d d }Ts } s-q fr r. rooo t-
The duplicate copy of the T.R.6 chatlan evidencing paymen of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscella.eous Items being the fee

ling a Revision Application. If the
prescribed in the Customs Act, 1962 (as amended) for fi
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&i-g & sq C enqrft-d ot{ cra.

ftqrn- t- d-dir {@'srq'{ft qfl

3.

otd ql g<,tazo &'T( d.6 er{qfl r } errflq Fffi ffi,rS .lr-{sR i€ ffi-f,.;ffi,
fusot \'s sft fr rqrs A-S qfl qrqrffi {io' fure em il+r qrRs. . . r '

(q)



fees as Rs.20O/- and if it is more than one lakh rupees, the fee is Rs.1000
4 rrE s. z + orrft{ qfud qT q-d t srenr srq q-q-d'}. stiar C qfr 6t{ qfu w ont{r i rnEd

TilqS oriTr d d a dql{-tr stfuftcq 1e62 o1 qrr l2e c (U fr s{fi-{ vtC d.q.-s d
*cr{f@, iffiq ss6 Ao olR €-qr o-c a{*f, erlq-o,-{ur } vcer ffifud qa q{ orfto o-c

vrae
In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can Iile an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

mcT{-@, t-fiq rorq ruo' E +dr or Grfifrq

3tfffi-{ur, qm&frqfid
Customs, Exclse & Serwlce Tax Appellate
Trlbunal, WeBt ZoDat Belch

qvfr ritrd, E-Scrfr ffi{, ft+-c Fri$r+rr g(,
3fgR-dt, sfdtrqldrq- 3800 16

Nr.Girdhar Nagar Bridge, Asarwa,

2"d Floor, Bahumali Bhavan,

Ahmedabad-380 016

mcruo 3dfrftqq, Ls62s]t Er{r 12e q (6) & erft{, Sql{_@ eftrBqq', 1e62 al El{T r2e
q (1) &'erfi{ .rrfto & vrq Frsftfuo Ew rior di ilftC-

Under Section 129 A 16l of the Customs Act, L962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(ol g{fic i sqRo qrtrA fr q-di ffi ScT{@ or|iror0 gRr qirfi r-{n {@ eftc qfq dqT flrlrrT

Tqr ds 01 {f,q qiq CIftI F-qq qr ss€ oq d d \rm'6!rR Ecs.

(a) where the amount of duty and interest demanded and penalty levied by any officer of

.- Customs in the case to which the appea.l relates is five lakh rupees or less, one thousand

: SBPPes;

of roq qfq drs F-qg S orRffi d tFfi tqt rrqnr ors € s{Rff q d d; qiq EsRrfqf 6rg

E-trrI'

grtr qirn rrqr {ffi's6r

. b)' ..<vfrgf'e the amount of duty and interest demanded and penalty levied by any offrcer of

..;.Q.1stoms in the case to which the appeal relates is more than five lakh rupees but not
- exceeding ffty lakh rupees, five thousand rupees ;

{rrl srfio € sqfuo qrc-A fr s6i fqffi dqra-co- erlq-+'rfr Ertr qin rrrfi {en ,:itr qrq dqr c{r.IT
rrqr (s o1 {f,q qqRr (rtl 5qq € 3fftr{, A fr: (s 6qR Fcg.

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

(c)

(E , v-6i go rt go qki cs lcsE ii t, qr iis & ro'2"

sr(l o€ q{, s6ia-{diBE-{Eit,3ffrflr€rqlgfl |

(d) An appcal against this order shall lie before the Tribunal on paldent of 1@/o ofthe duty derBanded wh€re duty or

duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

rrRr trr Nti rrdf,3rfi-d srffrf,{ur rt sqa Er[rt rd-o eflteq qr- (6')

fro entsT filirs qr rroRrd'olturri frlecqrffi srq qqtq-{ Afus fug rrg srfio: - v?rEI

(€, orftd qr ontfi qrT 6r rdlr{dr S ftq EIq-r eflAfi fi sTq sqE drq 6 or {-tr Lfr €ilfr
di srfrc.

rm qfur{qq

UDde! sectron 129 (a) of the said Act, every application made before the A

(a) in an appeal for gant of stay or for rectification of mistake or for any otler purpose; or

ppellate Ttibunal-

(b) fo! restoration of an appeal or aD application shall be accoBparied by a fee of five Hundred rupees
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

5.
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ORDER-IN.APPEAL

M/s Arvind Ltd., Naroda Road, Ahmedabad, Gujarat (hereinafter referred

to as 'the appellant' for the sake of brevity) have liled tlle present appeal in terms

of Section 128 of the Customs Act, 1962, challenging Letter F.No.

CUS/RFD/OTHl77 12O25-REF dated 9.4.2025 (hereinafter referred to as 'the

impugned order') issued by the Assistant Commissionr:r (Refund), Customs

House, Mundra (hereinafter referred to as 'the adjudicating authority').

2.1 The 'pre-import' condition in respect of the imports had not been fulfilled

and the above Bill of Entry was re-assessed in terms of C.ircular No. 16l2023-

Cus wherein it was clarified that in all similar cases the Bills of Entry may be re-

called and re-assessed for imposition of IGST. Upon re-assessment, the systems

created a challan for pa5rment of IGST along with interes;t and the appellants

paid interest amounting to Rs. 4,12,592/-

2.2 The appellant filed refund of Rs. 4,12,592/- before the adjudicating

authority on the ground that there was no provision under Section 3 of customs

Tariff Act for charge of interest in respect of IGST. while cleiming the refund, the
i ,i...

..,,r.,'rl
appellants had placed reliance on the case of M/s Mahindra & Mahindra

reported ar (20231 3 Centax 261 (Bom) which had been upheld by the

Supreme Court.
b
b

\ )3. The adjudicating authorit5r rejected the refund claim liled by the ap tS

vide the impugned order.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellants have filed the present appeal. 'rhey have, inter-alia,

raised various contentions and filed detailed submissiorLs as given below in
support of their claims:

D Section 27 of t}:e customs Act does not stipulate that .'uaiver of the interest
has to be procured from the competent authority before:iling of refund claim.

It is the case of the appellants that interest has been c harged and collected
without the authority of law, as evident from the groundr; raised in the refund

page 4 of 15

2. Facts of the case, in brief, the appellant had irnported goods under

Advance Authorisation by availing the exemption under Notification No.

18/2015-Cus under Bill of Entry No. 4255922 dated 4.12.2017.
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claim, and in such cases where the collection is without authority of law the

same is required to be returned.

) The refund claim was returned without issuance of a Show Cause Notice and

thereby the principles of natural justice were vitiated. Reliance was placed on

the case laws of M/ s Sidheshwar SSK Ltd. reported at 20 1 I (27 4l ELT 14 I (Tl

and M/s Leister Technologies India P Ltd. reported at 2018 (364) ELT 650 (T)

and Circular No. lO53l2/2017-CX dated 10.3.2O17.

> Liability of interest cannot be created by virtue of Circuiar No. 16/2O23-Cus

if there is no provision for such liability in the Act or the rules made

thereunder. Reliance wsa placed on the case law of M/ s Mahakaushal

Builders Welfare Association reported at 2006 (3) STR 72L (MPl

F In cases where the circular is contrar5r to the provisions of the law, the

provisions of law will prevail. Reliance was placed on the case laws of M/s

Ratan Melting & Wire Industries reported at 2008 (12) STR a16 (SC), M/s J

K Lakshmi Cement Ltd. reported at 2018 (14) GSTL 497 (SC), M/s Balkrishna

Ind. Ltd. reported at 2023 (70) GSTL 13 (Guj), M/s Sandur Micro Circuits Ltd.

reported at 2OO8 (229) EiLT 641 (SC), M/s Coats Viyella India Ltd. reported at

2006 (204l. ELT 213 (Mad), M/s Khandwala Enterprise Pvt. Ltd. reported at

0 (371) ELT 50 (Del) and M/s Pioneer Miyagi Chemicals reported at 2000

LT 4a1 (Mad)

very can be affected without the authority of law in terms of Article

f the Constitution of India. Reliance was placed on the case laws of M/s

Mafatlal Industries Ltd. v/s Union of India reported at 7997 (089l, ELT 247

(SC) and M/s Somaiya Organics v/s State of Uttar Pradesh reported at 2001

(r30) ELT 03 (SC).

> IGST was leviable under Section 3(7) of the Customs Tariff Act and not under

Section 12 of the Customs Act. Reliance was placed on the case laws of M/s

Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and M/s

Mahindra & Mahindra Ltd. reported at (2023\ 3 Centax 261 (Bom)

> Interest can be levied and charged on delayed payment of tax only if the

statute that levies and charges the tax makes a substantive provision in this

behalf. Reliance was placed on the case law of M/s Mahindra & Mahindra

(

o
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Ltd. reported at (20231 3 Centax 261 (Bom), M/s Ukai Pradesh Sahakari

Khand Udyog Mandli Ltd. reported at2O7l (27llELiI 3:2 (Guj) and order dated

16.7.1997 of the Honble Supreme Court in the case of M/s India Carbon Ltd.

) There were no provisions under Section 3(12) of the ,lustoms Tariff Act for

charge of interest and as such no interest could have been charged in the

case. Reliance was placed on the case laws of M/s Mahindra & Mahindra Ltd.

reported at (20231 3 Centax 26f @om) and M/s A R Sulphonates pvt. Ltd.

reported at (20251 29 Centax 212 lBoml.

F It is no longer res integra that the levies under Section I] of the customs Tariff

Act cannot be considered as a levy under Section 12 of the Customs Act. The

said position of law is enunciated by the Hon'ble Supr:me Court in the case

of M/s Hyderabad Industries Ltd. reported at 1999 (108) ELT 321 (SC) and

further reiterated by the Hon'ble High Court of Bombay in the case of M/s
Mahindra & Mahindra Ltd. in Writ Petition No. l84ti of 2009 reported at

(2023l, 3 Centax 261 (Bom.)

F The substitution of section 3(12) of the customs Tarit'Act vide Section 106

of the Finance (No. 2) Act which has been enacted c'n 16.g.2024 in itself

establishes that prior to 16.a.2o24 there was no pro.dsion for charging of

interest. In the instant case, the matter pertains to a period prior to 16.g.2024

ald as such t]ie interest collected by the department is without au

law and is simply in the nature of deposit which is rerluired to be

forthwith.

D In absence of any provision to charge interest on the lt:vies under S

of the customs Tariff Act, t].e interest recovered frore them assumes the

nature of collection without the authority of law. It is a settled matter of law
that any amount collected without the authority of larv cannot be retained
and has to be returned forthwith. Reliance was placec on the case laws of
M/s G B Engineers reported at 2Ot6 (43) STR 345 (Jhar) and M/s KVR

construction reported at 2oL2 (26) srR l9s (Kar) as affirmed by the Hon,ble

Supreme Court as reported at 2Ot8 (14) GSTL J7O (SC)

thori

4
E
$
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PERSONAL HEARING

DISCUSSION AND TINDINGS

7. The short question for determinatioa is whether interest ia chargeable

in respect of IGST levied under Sectlon 3l7l of the Customs Tarilf Act, 1975.

It is a settled prlnclple of law that interest on delayed payment oftax can be

levied only if there ls a specific and substantive provision in the euabling

statute authorizing such levy. In the absence of such express statutory

authority, the imposition of interest is unsustainable. This legal position finds

. , r Tfrgrpport in the order dated 16.07.1997 in the case of M/s Indlan Carbon Ltd.,
,l.jr-,'\\\,,.\

. -i_r4\rtell as the judgment in M/s Ukai Pradegh Sahakari Khand Udyog Mandli
',&l1)" :

'ir. lta., rbported at 2O11 12711E'.L.T.32 (GuJ.l, wherein it was held that interest
" 'i ig codpensatory ln nature and must flow from the statute itself.

'-./'' 1.t There is no disputc that IGST is leviable under Section 3{71 of the

Customs Tariff Act, 1975. However, for the purposes of charging interest or

imposing penalty in relation to such levy, there must be corresPondiDg

enabling provlslons within Section 3 of the said Act. The recovery mechanism

prescribed under sub-sectton (12f ofSectlon 3 does not contain any provision

authorizing the levy of interest or the imposition of penalty. As such, in the

absence of specific statutory authority, such charges are not legally sustainable.

Comparison of the substituted Section 3(12) of the Customs Tariff Act and the

erstwhile Section 3(12) amply demonstrates the above fact and the same are

reproduced under for ease of reference:

Sta tte pior to substitu ni.e. before 16.8.2024

TTw provisions of the Customs Act, 1962 (52 of 1962) and the tules

and regalations made tlereunder, including ttase relatina to

Page 7 of 15

5. Personal hearing in the matter was held on09.O7.2025 wherein Shri John

Christian, Consultant appeared for hearing on behalf of the appellants and they

reiterated the submissions made in appeal memorandum and placed on record

the case law of M/ s A R Sulphonates Pvt. Ltd. reported at (20251 29 Centes< 212

(Bom).

6. I have carefully gone through the impugned order, appeal memorandum

filed by the appellants, submissions made by the appellants during course of

hearing as well as the documents and evidences available on record.



OIA No.MUN-CU STM-000-APP - 123 -25 -26

dra ubacks, refunds and exemption from duties shal,', so far as maA

be, applg to the dutg or tox or cess, rzs the case mag be, clnrgeable

under this section as tleg applg in relation to the duties leuiable under

that Act.l

Stahte aft,er substittttion i.e. after 16.8.2024

"TLe prouisions of tte Czsloms Act, 1962 and all rules and

regulations made th.ereunder, including but not limited to tlase

relating to tle dote for determination of rate of dutg, a:;sessment, non-

leug, short-leug, refunds, exemptions, interest, rect>uenl, appeals,

offences ond penalties shalL as far as mag be, apply to tle dutg or

tax or cess, as the case mag be, clnrgeable under this section as they

applg in relation to duties leuiable under that Act or all rules or

regtlations made tlereunder, as the case mag be.".

A comparison of the substltuted provision with tlhe earlier vereion of

the statute clearly establishes that the provlslons for charging iaterest and

imposing penalty in respect of IGST levied under Sectior 3(71 of the Customs

Tarilf Act were introduced only with effect from 16.Ot1.2O24. Prior to this

substitution, there was no statutory provision under Siection 3(12f of

Customs Tariff Act that authorized the levy of interett or imposi

penalty in relation to IGST.

+7.2 The amended Section 3(12) of the Customs Tariff llct is prospective

nature and as such the provision for charging of interest would be applicable

w.e.f. 16.8.2024 only. My view is supported by the carie iaw of M/s A R
Sulphonates M. Ltd. reported at (2()251 29 Centax 2t:l lBomf wherein the

Hon'ble High Court of Bombay has observed as under:

66. F\rtler, as far as the applicability of Section 3 (12), afier its
amendment bg Finance (No. 2) Act, 2O24, dated 16th August,2o24, is

concented, it utould be appropiate to first refer to tlut proui.sions of
the amended Section 3 (12) of the Taiff Act. Amendeclsection 3 (12)

of the Tanff Act reads os under:-

t:j.

,fr

Page 8 of 15
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"12:- Tlrc prouisions of the Customs Act, 1962 (52 of

1962) and all n es and regalations made tlereunder,

including but notlimited to tlr,se relating to tLue date for
determination of rate of dutg, assessmend non-leuy,

shortleug, refunds, exemptions,interest, recouery,

appeals, offences and penalties shall, as far as mag be,

apply to tLe duty or tax or cess, as the case mag

be,chargeable under this section as theg applg in relotion

to duties leuiable under ttnt Act or all rules or regulations

madetlereunder, as tle case mag be."

67. In our uietu, the amended Section 3 (12) of the Taiff Act is

prospectiue in nahre and uould applu onlu with effect from 16th

Auqust, 2024.tr'

..The issue of whether there existed a statutory provision for levying

indirrest and imposing penalty on duties levied under Section 3 of the

Customa Tarilf Act is now no longer res integra. The Hon'ble Bombay High

Court, in the case of M/s Mahindra & Mahindra Ltd., reported at l2023l 3

Centax 261 (Bom), has categorically held that the provisions of Section 3(6)

(now renumbered as Sectlon 3(12)) of the Customs Tariff Act do not authorize

the imposition of interest or penalty in relation to levies made under Section

3 of the Act. This judgment has been alfirmed by the Hon'ble Supreme Court,

which dismissed Special Leave Petition (Civilf Diary No. L882412O23 vide

order dated 2A.O7.2O23. Furthermore, the Review Petition liled by the

Department challenging the said order was also dismissed by the Hon'ble

Supreme Court by its order dated O9.O1.2O24 in SLP (Cl No. 162L412O23.

7.4 The Hon'ble Bombay High Court has also followed the above ruling in the

case of M/s A R Sulphonates Pvt. Ltd., reported aI l2025l 29 Cettax 2L2

(Bomf . In this case, the facts were aubataatially similar, centering on the issue

of whether interest could be charged and penalty imposed for the delayed

payment of IGST. The Court conclusively held that interest is not chargeable,

and penalty is not imposable, in respect of IGST demands under the Customs

TariffAct. While delivering this judgment, the Hon'ble High Court has effectively

laid to rest the legal controversy surrounding this issue. The relevant portion

rl.
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of the said judgment is reproduced below, being self-exp lanatory and directly

applicable to the facts of the present case.

60. In Mahindra & Mahindra Limited (supra| this Court, afi,er going

through ttrc prouisions of Section 3 (6) of tle TanffAc,t and Section 3 A

ft) of the Tanff Act as applicable at the releuant time, held that no

specific reference utas made to interestand penalties in Sections 3 (6)

and 3A ft) of tle Tariff Act, which are substantiue ,croui.sions and,

therefore, imposing interestand penaltg would be uithout the

authoitg of lau. In tle present case, the leug of IGST ts under Section

3 (7) of the TaiffAct, and Section 3 (12) of the Tanff Act whtch is

applicable to the said leuy is paimateia to Sectrons .3 (6) and 3A ft)
of thefanff Act as refened to in tlw ca-se of Mahindra &Mahindra

Limited (supra). In these ciranmstonces, in our uieu.t, t,\e saiddeci.sion

is sEtarelg applicable to the facts of the present case.

67. Further, u)e are unable to ac@pt the submissions of the

Respondents that the decision in the case of Mahinclra &Mahindra

Limited (supra) is not applicable to tle facts of tte present case since

it does not interpret Section 3 (12) of theTariff Act. The prouisions

under consideration before this Court in th.e case <>f Mahindra
lt

Mahindra Limited (supra) u.tereSections 3 (6) and SA 14) of the Tai

tte prouisions of Sections 3 (6) and 3 Aft) of tte TanfJ Act, tuhich are

parimateia to the unamended Sedion 3 (12) of the Taiff Act, uthich

isin consideration in tle present case. On interpreting Sections 3 (6)

and 3A ft) of the Tariff Act, this Court heLd that when nospecific

reference tuas made to interest and penalties in tle said prouisions,

imposing interest and penaltg utould be uithout tle authoitg of law.

In tLese circumstances, in our uieut, the ratio of the ,ieci_sion in the

ca.se of Mahindra & Mahindra Limited(supra) would be squarelg

opplicable to tle facts of tlrc present ca.se.

!iAct. In Mahindra & Mahindra Limited (supra), this Cturt interpreted

62. We are also not able to accept the stbmission of th,z Respondents

that tle prouisions of Section 3 (12) use tle term,,incltLding,, and. the

same implies that the provisions of the Custom_s Act will be made

applicable to tle Tariff Act. As can beseen from the Jua gement of this

Court in Mahindra & Mahindra Limited (supra), Seaions 3(6) and
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63. In ttese ciranmstances, in our uieut, the submissions of the

Respondent, based on tle use of tle word 'lncluding" inSection 3 (12)

oftlw TanffAct, cannot be accepted.

67. In our uiew, the amended Section 3 (12) of the Taiff Act is

prospectiue in nature and would applg onlg with effectfrom 16th

Augus| 2O24.

69. From th.e said judgement, it is abundantlg clear that Section 3

(12) of the Tariff Act, as amended bg Finance (No. 2)Act, 2024 dated

16th August, 2O24, utould applg only prospectiuelg and u.tould not be

applicable to tle case of tte Petitioner at all.

70. In our uieu, for all the reasons stated h.ereinaboue, the impugned

Order, to the ertent that it leuies interest and penaltg, is uithout the

autLnritg of law and is liable to quashed and set aside.

72. In our uieut, for all the reasons stated herein aboue, the said

Circular, to tte ertent that it seeks to recouer interest, is bad in law.

7 .5 In view of ttre foregoing, the issue is no longer res integra, and it rs now

well settled that interest cannot be levied in cases involving IGST payable

under Section 3(71 of the Customs Tariff Act, 1975.

8. In light of the judicial principles laid down by the Hon'ble Supreme Court

in the case of M/s Kamlakshi Finance Corporation Ltd., reported in 1991 (55f

E.L.T. 433 (S.C.), I am duty-bound to follow the binding Precedents set by

the Hon'ble Supreme Court in M/s Mahindra & Mahlndra Ltd. (supra) and the

Hon'ble Bombay High Court in M/s A R Sulphonates Pvt. Ltd.. This is

particularly so as there is no stay on the oPeration of the eald Judgments, nor

have they been overruled or eet aslde as on date.
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3Aft) of the Tanff Act, uthich were considered by this Court in tle said

Judgement, also use tle word "including". Despite the same, this

Court cameto tte conclusion that, since tlere u)as no specific

reference to interest and penalties, imposing interest and penalties

would beuithout ttte autlaritg of lau.

The Hon'ble Bombay High Court has left no room for doubt in the context of

the present case and has unequivocally held that interest is not chargeable

in respect of the levy of IGST under Section 3l7f of the Customs Tariff Act.
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9. Further, I find that the order dated, 28.7.2003 of r-he Hon'ble Supreme

Court in the case of M/s Mahindra & Mahindra Ltd. [SLP ({)ivil) Diary No. 18824

of 20231 reported at (20231 9 Centax 361 (SC) is the law ot the land in terms of

the provisions of Article 141 of the constitution of India for,tre following reasons:

a) The SLP filed by the department was dismissed by the Honble Supreme

Court by giving reasons and as such the sarne was a speaking order. This

position has been clarified vide Instruction F. No. 276lll4 /2OLS-CX.8A

dated, 9-2-2076 of which the relevant text is reproducr,d under:

"If the SLP is drsmissed af he staoe bu speakinq a

reasoned ord there i.s still no merger but rule o dicial

discio line and nof law under Arti:le 141 of the

Co tution will . The order of Supreme Court rtould

mean that it has declared tlrc laut and in that liglit tLE case u)as

consid.ered not fit for grant of leaue."

b) The above position of law has also been laid down i. the case of case of

Kunhayammed V/s State of Kerala reported at 2O0.1 (t2gl EW 1l (SC)

wherein it has been held as under:

t

', .,
, 

.,. 
.

If the order refusing leaue to appeal is a speaking ord_er, i.e..,. j- ."
''i!

giues reasons for refusing the grant of leaue, thet the order has : -..

tuo imp lications. FIrsflu. the statemen t of lanu crtntained in the

c) The Review Petition Diary No. 4llgsl2023 filed by the department against
order dated 28.7.2023 was dismissed by the Hon,ble ilupreme court vide
order dated 9.4.2024

d) The order dated 28.2.2023 of the Hon'ble supreme c.urt is not in limine
stands established from the very fact that the departm(:nt had fired Review
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ord.er i.s a declaration of law bu tlle &tpreme C,rurt uithin tle
meanino of Article 1 4 1 of tte Constihttion. Secondly , other than

the declaration of law, uhateuer is stated in tluz ord.er are the

findings recorded bg tle Supreme Court which ruould. bind tlrc
parties thereto and also the court, tribunal or authoitg in ang

proceedings subseEtent tlareto bg utag of judicial d.iscipline,

the Supreme Court being the Apex Court of the a)untry.
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Petition Diary No. 4119512023 against the said order. If the order dated

28.7 .2023 was in limine, no review petition could have been liled against the

said order in light of the Board's Instruction F. No.276111412015-CX.8A

dated 9-2-2016.

10. Further, I Iind that the department had invoked the statutory right of

appeal by virtue of the provisions of Section 130E of the Customs Act and as

such dismissal ofthe appeal, whether by a speaking order or by a non-speaking

order, would attract the doctrine of merger. My views are suPported by the

following case laws:

a) M/s Pernod Ricard India (P) Ltd. reported at 2010 (256) ELT 161 (SC) wherein

the Hon'ble Supreme Court has held as under:

In our opinion, once a statutory nght of appeal is inuoked, dismissal

of appeal bg tlle Supreme Court, uhether bg a speaking order or non-

speaking order, tlw doctine of merger does applg, unlike in the case

of dismi.ssal of special leaue to appeal under Article 136 of tLe

6 ( 'onstitution bg a non-speaking order.

In the present case. t\re apoellant oreferred statutoru aooeal
(,

rt
€ r Section 13OE o tte Act

arch 2003

t ero the Tibunal dated 25th

the dismissol o alb this Court
t t

t re

thouqh bu a non-speakina order, u)as in exercise of appellate

iurisdictio n, wherein tlrc meits of the order imouoned were subiected

to iudiciaru scrutinu. In our opinion, in the instant case, the doctine

of merqer uould be attracted and the appellant is estopped from

raising the issue of applicabilitg of Rule 6 in their case.

b) M/s Caryaire Equipments India Ltd. reported at 2005 (179) ELT 522 (Alll

wherein the Hon'ble Allahabad High Court has ruled as under:
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22. It mau be mentioned tLnt dbmissal of an SLP uithout oiuina

reasons does not amount to meroer of tlrc iudgment of tle Hioh Court

in the order of tle Supreme Court uide Kunhauammed u. State of

Kerala. 2001 (1291 E.L.T. 11 (S.C.l = (200il 6 SCC 359. Houteuer. in

our opinion dismissal o-f an appeal under Section 35Llbl bu tlrc

Supreme Court would amount to a meraer euen if tlrc Supreme Court

does not aive reasons. This is because Article 136 of the Constitution
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is not a regular forum of appeal at all. It is a residuarg prouision which

entitles tlrc Stpreme Court to grant at its discretion Speciat LeaDe to

Appeal from ang judgment, decree, order etc. of ang Court or Tlibunal

in India. This is an exceptional prouision in tle C<tnstitution rahich

enables the $tpreme Court to interfere whereuer it fetels that injustice

has been done but if is not an ordinary forum of off,eql at all In fact
unless leaue is granted bg tle Supreme Court under Article j36 no

appeal is regi"stered. Article 136 i.s a discretiona;y pouter in ttLe

Supreme Court and it does not confer a ighl of appeal upon a partg

but merelg uests discretion in the Supreme Court to interfere in

exceptional cases uide State of Bombag u. Rusg Mistry and Anotter,

AIR 1960 SC 391, Municipal Board u. Mahendra, AI.R 1982 SC 1293

Article 136 does not confer a right to appeal at all. h onlg confers

a right to applg for a Special Leaue to Appeal uide Blnrat Bank u. Its

Emplogees, AIR 1950 SC 88. 1, is for this reason thctt a dismissal of
an SLP does not amount to merger of tle order of tlw High Court or

the Tibunal uith the order of the Supreme Court. Tlut Supreme Court

can reject an SLP utithout euen going into tlrc meits crf tte case e.g. if
it belieues that the matter is not so serious as to require consid_eration

bg tlrc Supreme Court or for any other reasons.

etc.

o2

24. On the other lnnd Section 3SL prouid.es a n
al. Hence an lu er

r rum

i .'is drs sed

Supreme Court tuhetlrcr bu qtana reasons or uithout ons .qtutnq re

in either case. T?e doctine of meraer uill aoplu and tle judoment of

11. In view of the above, I find that interest cannot be levied in reepect of
IGST under section 3(zf of the customs Tariff Act in the absence of any
express statutory provision authorizing such a chargr,. consequently, the
interest recovered in the present case is without atLthority of law and
therefore cannot be retained by the department; it is liatrle to be refuaded to
the appellants' Accordingry, the impugned order rejecting the refund
application is not legally sustalnable and is hereby set aslde.
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the High Court or the Tlibunat will merae into tlrc iudament of tte
*tpreme Court. Hence in our opinion the judgment of the Supreme

Court dismissing the appeal against tLe order of the CBGAT is binding

on us.
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12. Accordingly, I set aside the impugned order and allow the appeal filed by

the appellant with consequential relief, if any, according to the law.

IT

Commissioner (Appeals),

Customs, Ahmedabad

Date: 1O.O7.2025

l-r
(AM

F. No. S/4e- 120/cus/MUN / ruN / 2s-%iG

By Registered post A.D/E-Mail

To,

M/s. Arvind Ltd.,
Naroda Road,
Ahmedabad, Gujarat

3:

qrsrFfi/ TESTED

rHoer'tr
a.6rnt'SU
Eftqt rJF!

tr. 
- -,i:',lS lAP

adrer), 3tl:tr2.r' fi,

f:A'-.s1, Aiii'iF?

C

2

4

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.
The Principal Commissioner of Customs, Custom House, Mundra.
The Assistant Commissioner of Customs (Refund), Customs House,
Mundra.

Guard File.

Page 15 of 15

( 1,.

\.


