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BRIEF FACTS OF THE CASE:

M/s HJM Metals LLP, 4, Harekishna Bungalows, Opp. Fatehpura Police Chowki,
Pa.ldi, Ahmedabad- 380007, Gujarat, Indra (holder of IEC No. 0815904657) (hereinafter
referred to as "the Importer" for the sake of brevity) are engaged in manufacturing of
'Lead Alloy/tcad based Alloys'fa-lling under ITCHS 780f999O. M/s. HJM Metals LLP,
Ahmedatrad imported their required raw materials namely I,ead Scrap Rails as per ISRI'
agarnst Advance AuthorizaLion. M/s. HJM Metals LLP, Ahmedabad (hereinafter referred
to as the "importer") avarled the benefit of exemption from pa),rnent of all applicable
Customs duties against Advalce Authorization Scheme for duty free tmports of the
inputs (raw materials) namely 'Lead Scrap Rails as per ISRI'.

2. Dunng scrutiny of the records, it is observed that M/s HJM Metals LLP,
Ahmedabad had been issued Advance Authorization No. 081O139936 dated 23.03.2017
for duty free imports of their inputs (raw materials) in terms of Notification No. 18/ 2015-
Cus. dated OIIO4 12015 and Chapter 4 of the Foreign Trade Policy 2015-2020 (FTP

2O|5-2O2O). The said notification exempts materials imported into India against arr
Advance Authorisation issued in terms of paragraph 4.03 of the Foreign Trade Policy
from the whole of the Duty of Customs leviable thereon specifred in the First Scheduie
to the Customs Tariff Act, 1975 and from the whole of the Additional Duty, safeguard
duty, transitional product specilic safeguard duty and anri-dumping duty leviable
thereon, respectively, under sections 3, 8E}, 8C and 9A of the said Customs Tariff AcI,
subject to certain conditions. As per the Para 4.03 of the FTP 2O75-2O2O, Advance
Authorisation is issued to a1low duty free import of input, which is physically
incorporated in export product (making normal allowance for wastage). Further, as per
the Notification No. 18/2015-Cus. Dated Ol/O4/2015 the licence and/or material
imported thereunder are not transferable.

3. The lmporter had imported 116.110 MT of 'Lead Scrap Rails as per ISRI' at ICD-
Saland by availing exemption of all applicable Customs dutres aga:nst the said Advance
Authorization issued by the Regional Authority, Directorate General of Foreign Trade,
Rajkot vide the following Four (4) Bills of Entry. It is further observed that, as per the
details mentioned in the below Table, a total quantity of 116.110 MT of 'Lead Scrap Rarls

as per ISRI'was imported under four Bills of Entry against the Advance Authorization
License No. 0810139936 dated 23.03.2077. The Port of Registration ofthe said Advance
Authorization/Advance License was ICD-Sanand and the arnount of duty exemption
availed was debited against the Bond mentioned in the below table. Other details like
Items & quantity imported, Advance Authorization/ Bond Number are given in the table
below:

TABLE.l
(Figures in Rs.)

Rs 5,13,296l -

Sr
No

B/E No. &
Date

Advance
License No. &

date

Bond No. &
date

Item Imported
ICTH]

Quantity of
good

imported

Declared
Assessable value

Duty Forgone
23.4155Y"
[5o/o BCD+

l2.3Yo CVD +

3o/o EC + 4o/o

sADl
9142656 /
05.o4.2017

0810139936/
23.O3.2017

2OOt199079l
o1.o4.2017

l€ad scrap
Rails'
[7802001O1

25 250 MT Rs.21,92,12O/-

2 9464a62/
26.O4.20t7

0810139936/
23 03.20t7

2OOtt99O79l
o1.o4.2017

l€ad scrap
'Rails'
t780200101

51.600 MT Rs.44,35,753/- Rs I0,38,65al-

3 9698s00/
15.o5.2017

081O 139936/
23.O3.2017

2OO1199079 /
o1.o4.20),7

I-€ad scrap
Rails'
[780200101

25.260 MT Rs. 21,56,548/ Rs.5,04,967l-

22742141
29.06.2017

08l o 139936/
23.O3.2017

2OOt1,99079 /
ot.o4.2017

Lead scrap
'Rails'
17802O0101

14.OOO MT Rs. 11,96,155/- Rs.2,80,086/-

Total
I 16.110 MT Rs.9s,80,576l- Rs.23,37,003 / -
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4. As the raw materia-l i.e. 1 16. 1 10 MT of 'Lead Scrap Rails as per ISRI'was imported
by the importer under Advance Authorisation, the OIIice of the Deputy Commissioner of
Customs, ICD-Sanand, vide their letters dated 2a.O3.2O79, 24.09.2019, 19.Il.2Ol9,
IO.O2.2O2O, 25.O2.2O2O, 28.04 .2O2O and 06.06.2020, requested the importer to submit
Export Obligation Discharge Certifrcate IEODCI issued against Advance Authorization
No. 0810139936 dated 23.03.2077 issued by the Directorate General of Foreign Trade,
Rajkot. However, the importer submitted neither any proof of fulfrllment of export
obligation against the license nor any document of extension/renewal ofthe license from
the competent authority.

5. Since, the Advance Au thorization No. 0810139936 was issued to the importer on
23.03.2077, as per the condition of the said Notification they were required to fullti the
export obligation by 22.o9.2O18 and to submit the Export Obligation Discharged
Certifrcate issued by the DGFT Authority to the department i.e. port of registration of
Advance Authorisation. However, even after several requests the importer submitted
neither any proof of fulfrlment of export obligation against the license nor any document
pror.ing extension of the license granted from the competent authority.

6. It is also evident from Table- I that while the importer had imported input (Raw
material) hanng total Assessable Value of Rs. 99,80,576/- had saved total customs duty
amounting to Rs. 23,37,O03/- under the said Advance Authorization.

7. Further scrutiny of tl:e documents indicated that M/s. HJM Metals LLP,
Ahmedabad executed the below mentioned Bank Guarantee before the Deputy
Commissioner of Customs, ICD-Sanald for the import of goods under the said Advance
Authorisation. The details of the same is as under: -

TABLE-2

Sr.
No,

Adrrance
Authorization No.

& Date

Bank Guarantee No. /
date

Amount
(In Rs.)

Name of Bank

1

0810 r 39936,
dated 23.03.2017

3,7 5.OOO /- The Kalupur Commercial Co-operative
Bank Ltd, "Kalupur Bannk Bhavan",
Near Income Tax Circle, Ashram Road,
Ahmedabad

Correspondence with Bank and Encashment of Bank Guarantee:

8. Whereas, since the importer neither turned up to produce any proof of fulfrlment
of export obligation against the Advance Authorization nor submitted any extension of
the Advance Authorization from the competent authority, the Deputy Commissioner of
Customs, ICD-Sanand vide letters dated 27.O5.2022 and 07.O4.2023, requested the
Manager of the Ka-Iupur Commercial Co-operative Balk Ltd, "Kalupur Bank Bhaval",
Near Income Tax Circle, Ashram Road, Ahmedabad renew/ extend the Bank Guarantee.

LEGAL PROVISIONS IN RESPECT OF IMPORT UNDER ADVANCE AUTHORIZATION:

9.1 In terms of Para 4.03 of Chapter 4 of the Foreign Trade Policy, 2O|5-2O2O, arr
Advance Authorisation can be issued to allow' duty free import of inputs meant to be
physically incorporated in export products (making normal a-llowance for wastage). ln
addition, fuel, oil, catalysts meant to be consumed I utllized to obtain such export
products, may also be a-llowed. As per Para 4.14 the imports under Advance
Authorisations were exempted from pa).rnert of Basic Customs Duty, Additional
Custorns Duty, Education Cess, AntiDumping Duty, Saleguard duty and Transition
Product Specific Safeguard Duty, wherever applicable. Further, as per Para 4.16
Advance Authorisation and/or materials imported under Advance Authorisation would
be subject to Actual User'condition and the same rvould not be transferable even a-fter

'age 3117

102rBCt70L97
dated 28.03.2017



completion of export obligation. However, the Authorisation holder would have option
to dispose off product manufactured out of duty free input on completion of export
obligation. Also, as per Para 4.22lil t}re Period for fulfrllment of export obligation
under Advance Authorisation should be 18 months from the date of issue of
Authorisation or as notified by DGFT.

9.2 Import of materials under Advance Auhorization Scheme was governed by
Notlllcation No. 18/2O15-Cus dated OllO4l2OLS (as amended during the relevant
time period). The said notification exempted the materials imported into India agarnst
an Advance Authorisation issued in terms of paragraph 4.03 ofthe Foreign Trade Policy
from the whole of the Duty of Customs leviable tfrereon specifred in the First Schedule
to the Customs Tariff Act, 1975 and from the whole of the additional duty, safeguard
duty, transitional product specific safeguard duty and antt-dumping duty leviable
thereon, rcspectively, under sections 3, 88, 8C and 9A of the sard Customs Tariff Act,
1975 subject to the certain conditions. The relevant conditions in this regard are as
under:-

(iu) that in respect of imports made before the discharge of export obligation in

full, tlrc importer at the time of clearance of the imported mateials exea)tes a
bond uLith such suretg or secuitg ond in such form an.d for such sum as maA
be specified bg the Deputg Commissioner of Customs or ,Assislant
Commissioner of Custom-s, as the case mag be, binding him.self to pag on
demand an amount equdl to the dutg lealable, but Jor the exemption
contained herein, on the imported materials in respect of uhich the
condltions speciJied in this not{ication are not complied uith, together
uith interest at the rate ol fifteen percent per annum from the date oJ
clearance oJ the said. materials;

(uiii) that the export obligation as specified in the said. authorisotion
(both in ua.lue a.nd. quantltg terms) ls discharged within the period
specifi.ed in the said authorisdtion or withtn such ertended period as
maU be grdnted bg the Reglono.l Authoritg bg exporlin g resultant products,
manufactured in India which are specified in the said authoisation:

(,x) that the importer produces euldence oJ dischdrge of expor-t
obllgatlon to the sdtisfdction ol the DeputS Commissioner oJ Customs or
Assistant Commissioner oJ C\tstofiis, d.s the cd.se mag be, uithin a pertod
oJ sixtg dags oJ the explry oJ period dlloued Jor JulJillment oJ export
obligdtion, or within such extended period as the said. Deputg
Commlssloner of Custotns or Asststcnt Commissioner of Cttstom-s, as the
ccrse mag be, mag allous;

lO. Thus, from above, it is evident that the import of inputs under Advance
Authorization Scheme would be a.llowed, subject to condition that such inputs should
be used in the exoort Droduct crith actual user condition and same should not
be transferred even after completion of export obligation. Further. the export
obligation as specilied in the said authorization (both in value and quantity
terrns) should be discharged within the period of 18 rnonths as specified in
the FTP 2O15-2O2O and the said amthorization or within such extended
period as may be granted by the Regional Authority by exporting resultant
products. Further, the inputs so imported and resultant product exported should be in
accordance with the prescribed SION norms.

11. Further, M/s. HJM Metals LLP, Ahmedabad executed the Bond and bank
Guarantee at tJle time of import of duty Free inputs under Advance Authorization

F a g e 4 | 17
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binding themselves to pay the duty of customs foregone in the event of their failure to
fulfill the obligation cast upon them in this beha.lf as per the conditions of the
Notification No. 18/2015-Cus dated OllO4/2O15 (as detaried above in Table -1).
Therefore, the Bond and Ba.rtk Guarantee executed by M/s. HJM Metals LLP,
Ahmedabad are required to be enforced and the amount of duty forgone is required to
be recovered from them a-Iong with interest at @75o/o rate, without limitation of arly time,
as per the conditions ofthe Notification No. 18/2015-Cus dated 01/04/2015.

L2. Further, as per the provisions of Section 143 of the Customs Act, 1962, the
Assistant or Deputy Commissioner of Customs, on his satisfaction, can allow duty free
clearance on execution of a Bond witJr surety or Security subject to such conditions as
the Assistant Commissioner of Customs or Deputy Commissioner of Customs approves,
for the doing of that thing within such time after the import, export or clearance as may
be specified in the bond. Also, as per sub-section (3) of Section 143, it has been specified
that, if the condition, which in present case is fulf lment of Export obligation, is not
adhered to within the time specified in the bond, the Assistant Commissioner of
Customs or Deputy Commissioner of Customs shall, without prejudice to any other
action that may be taken under this Act or any other law for the time being in force, be
entitled to proceed upon the bond in accordance with law.

SCRUTINY OF DOCUMENTS & ALLEGATIONS

13.1 From the records and evidences discussed in the foregoing paras it appeared that
M/s. HJM Metals LLP, Ahmedabad was engaged in the business of manufacturing of
'Lead Alloy/Lead based Alloys'falling under ITCHS 78019990. M/s. HJM Metals LLP,
Ahmedabad had imported their required raw materia-ls against Advance Authorization
issued under Notihcation No. 18/2O1S-Cus dated OLl04l2OI5, as amended.

13.2 From the above, it appeared that M/s. HJM Metals LLP, Ahmedabad obtarned
Advance Authorizatron (AA) No. 0810139936, dated 23.03.2017 to import 158.70 MT of
duty free raw material i. e. 'Lead Scrap Rarls as per ISRI' and the export obligation agarnst
the said rmport quantity of raw material was 1OO.OO MT of finished goods i.e.
'Antimonial Lead Alloy/ Lead Calcium Alloy/ Lead Based Alloy (minimum Lead
Content 987o'as per SION norms. M/s. HJM Metals LLP, Ahmedabad had imported
lf 6.110 MT of duty free raw material against said Advance Authorization No.
081013936 dated 23.03.2017 vide 04 Bills of Entry as detailed in 'Table-l' above.

13.3 It also appeared that M/s. HJM Meta-ls LLP, Ahmedabad had imported
116.110 MT of duty free raw material, however they had not fulhlled export obligation
as specifred in the said Notification No. 18/201S-Cus dated Oll04/2015 and under
the provisions of FTP 2015-2O2O within stipulated time period. Since the importer failed
to produce Export Obhgation Discharge Certificate [EODC], lt appeared that importer
either cleared the imported material in domestic market as such or utilized the imported
material in ma:rufacture of frnished goods and which were subsequently cleared in
domestic market, thereby violating the conditions of Advalce Authorization Licenses.
The Importer, thus availed irregular Customs duty exemption of Rs.12,65,858/-, as
detailed above.

13.4 M/s. HJM Meta-ls LLP, Ahmedabad had submitted and executed Bank
Guarantee No. 102IBG170197 dated 28.03.2017 for Rs. 3,75,000/- and Bond No.
2OO7799O79 dated O1.04.2017 oI Rs. 33,00,000/- as a surety/ security to the
government at the time of import of inputs under AA Scheme, binding themselves to pay
t}Ie amount equal to the duty leviable, in respect of which the conditions specified in the
sard notification of customs are not complied with, together with interest at the rate of
fifteen percent per annum from the date of clearance of the said materials.

L4. In view of the facts as narrated hereinabove, it is apparent that M/s. HJM
Meta-ls LLP, Ahmedabad had imported 1 16. 1 10 MT of duty free raw material against the
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Advance Authonzatron No. 0810139936 dated 23.03.2017 by availing the benefit of
notification No. 18/2015-Cus dated OL/O4/2O15. The conditions to the Advarce
Autlrorization and Notification No. 18/2015-Cus dated Oll04/2015, which require that
the input imported duty free under AA should be physically incorporated in export
product (making normal allowance for wastage) ald the sard materrals shall not be

transferred or so1d, have been contravened. The condition that the export obligation be
fulfilled within 18 months or within the extended time period has a-1so been contravened-

15. Therefore, the said 116.110 MT of inputs i.e. 'Lead Battery Plates Covered by
ISRI Code Word 'Rai1s', imported duty free, valued at Rs. 99,80,576l- are liable for
confiscation under Section I 1 1(o) of the Customs Act, 7962 and the duty leviable on the
said inputs amounting to Rs. 23,37,OO3/- (as detailed in Table- 1 above) liable to be

demanded / recovered from M/s. HJM Metals LLP, Ahmedabad under the provisions of
Notifrcation No. 18/201S-Cus dated Ol/04/2015 read with Sectron 143 of the Customs
Act, 7962 in as much as M/s. HJM Metals LLP, Ahmedabad failed to comply with the
above said conditions of the said notification. Also, interest at the prescribed rate liable
to be demanded / recovered from M/s. HJM Metals LLP, Ahmedatrad under Notrfication
No. 18/2015-Cus dated 01/O412015 read with Section 143 of the Customs Act, 1962.
M/s. HJM Metals LLP, Ahmedabad are also iiable for penalty under Section 112(a) of
the Customs Acl, 7962. Since the importer violated the conditrons of Notification No.

18/2015-Cus dated O), lO4/2015, for which no express penalty is elsewhere provided,
they sha1l also be held 1iab1e to penalty under Section 117 of Customs Act, 1962.

16. Further, the Surety Bond, as detailed above, executed by M/s. HJM Metals
LLP, Ahmedabad at the time of import of duty free inputs under AA Scheme against AA
no. 0810139936 dated 23.03.2017 liable to be enforced and the amount of duty and
interest involved on the inputs for which they could not fulfrll the export obligatron 1tab1e

to be recovered as per clause of the said Surety Bond executed before the
Deputy/Assistant Commissioner of Customs, ICD Sanand, Ahmedabad and as per the
conditions of the Notification No. 18/2015-Cus dated Oll04/2015.

SHOW CAUSE NOTICE:

17. Accordingly, a Show Cause Notice dated 17.08.2023 was issued to M/s. HJM
Metals LLP, 4, Harekishna Bungalows, Opp. Fatehpura Police Chowki, Paldi,
Atrmedabad- 380007, Gujarat, India (holder of IEC No. 0815904657), wherein they were
called upon to show cause to the Additional I Jorrrt Commissioner of Customs, In-
charge ICD Saland, Custom House, Ahmedabad having his offrce at Custom House,
Near All India Radio, Nar,ralgpura, Ahmedabad-380009, as to why:-

a) The imported goods having declared assessable value of Rs. 99,40,5761-
(Rupees Ninety Nine Lakhs Eighty Thousand Five Hundred and Seventy
Six only) should not be held liable for confiscation under Section 111(o) of
the Customs Act, 1,962 read with conditions of Bond executed in terms of
Section 143 of the Customs Act, 1962 read with the Notification.
No. 18/201S-Cus. dated Ot,lOa 12015;

b) The Customs duty involved on duty free Import of goods amounting to
Rs. 23,37,OO3/- (Rupees T\ enty Three Lakhs Thirty Seven Thousand
and Three only) being duty forgone at the time of import should not be
demanded & recovered under Section 143 of the Custom Act, 7962, by
invoking the conditions of Bond executed by the importer read with the
Notification No. 18/20iS-Cus dated OI /04 /2015.

c) Interest at the applicable rate should not be recovered from them on the
Customs duty as mentioned at (b) above in term of Notification No.
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Notification No. 18/2015-Cus dated OllO4l2OlS as amended from time to
time read with Conditions of Bond executed in term of Section 143 of
Customs Act,l962.

d) The Bank Guarantee No. 102IBG170I97, dated 28.03.2017 for Rs.

3,75,OOO/- issued by the Kalupur Commercial Co-operative Bank Ltd,
"Kalupur Bank Bhavan", Near Income Tax Circle, Ashram Road,
Ahmedabad should not be encashed and adjusted towards the duty and
interest liability.

e) Penalty should not be imposed under Section 112(a) of the Customs Act
7962 for the acts of omission & commission mentioned above.

Penalty should not be irnposed on the importer under Section 117 of the
Customs Act, 1962 for the acts of omission & commission mentioned above.

d The Bond furnished by the importer should not be enforced for recovery of
outstanding amount of duty foregone along with the applicable interest,
pena-lties, redemption fine imposed, if any.

SUBMISSION:-

18. In response to the Show Cause notice vide F.No. YIil / lO-34 /ICD-
SANAD/O&A/HQ/2O22-23 dated 17.08.2023, M/s HJM Metals LLP did neither
presented any proper submission providing any justification for their acts of non-
compliance with condition mentioned in Notifrcation No. 18/201S-Cus dated
Oll04l2Ol5 nor countered queries raised therein.

PERSONAT HEARING:-

19. During tJre course of adjudication proceedings, personal hearings were given to
M/s HJM Meta-ls LLP, Ahmedabad on 19.10.2013, however they did not present
themselves. Then, another personal hearing was given to them ort 12.01.2024, to this
M/s HJM Metals LLP requested for another date of personal hearing. Subsequently,
arrother personal hearing was given to them on 76.03.2024. Although no representative
of the importer appeared to present their view in this regard, the importer submitted
that they intend to approach settlement commission and requested to keep the
adjudication proceedings pending. However, they did not preset any copy of their
application before settlement commission.

19.1. As no supportrng document was attached with the lettef of M/ s HJM Meta1s LLP
submitted by them on 2O.O3.2O24 wherein they had stated that they would be
approaching settlement commission, a letter dated 2 1.03.2024 was written to them
asking them to submit a copy of the application that they have filed before the
Settlement Comrnission. In response to this letter M/s HJM Metals LLP submitted that
they are awarting refund of excess duty paid by them before Deputy Commissioner of
Customs, ICD-Thar. They hence requested another chance to submit their application
before Settlement Commission.

19.2. Subsequently, a final opportunity to be heard in person was given to M/s HJM
Meta.ls LLP on 06.06.2024. However, they did not present any copy or documentary
evidence in support of any application made by them before the Settlement Commission.

!
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20. I frnd that M/s. HJM Metals LLP, Ahmedabad had imported raw materra-ls
namely'Lead Scrap Rails as per ISRI'against Advalce Authorization. M/s. HJM Metals
LLP, Ahmedabad availed the benefit of exemption from payment of all applicable
Customs duties against Advance Authorizalion Scheme for duty free imports of the
inputs (raw materials) namely 'Lead Scrap Rails as per ISRI'.

22. 1 frnd that the M/s HJM Metals LLP, Ahmedabad hacl imported 1 16. 1 10 MT
of 'Lead Scrap Rails as per ISRI' at ICD-Sanand by availing exemption of all applicable
Customs duties against the said Advalce Authorization issued by the Regional
Authority, Directorate General of Foreign Trade, Rajkot vide the following Four (4) Bills
of Entry. It has been further observed that, a total quantity of 116.110 MT of 'Lead Scrap
Rails as per ISRI'was imported under the aforesaid four Bills of Entry against the
Advance Authorization License No. 0810139936 dated 23.03.2017. The Port of
Registration of the said Advalce Authorization/Advance License was ICD-Sanand ald
the amount of duty exemption availed was debited agarnst a Bond (detarls are mentioned
in para 3, Table - 1).

23. I lind that import of materia-ls under Advance Auhorization Scheme '*,as
governed by Notification No, 18/2O15-Cus dated OLIO4I2OLS (as amended during
the relevant time period). The said notilication exempted tJle materials imported into
India against al Advance Authorisation issued in terms of paragraph 4.03 ofthe Forergn
Trade Policy from the whole of the Duty of Customs leviable thereon specified in the First
Schedule to the Customs Tariff Act, 1975 and from the whole of the Additional Duty,
Safeguard Duty, Tralsitional Product Specifrc Safeguard Duty arrd Anti-dumping Duty
ler,rable thereon, respectively, under Sections 3, 88, 8C and 9,A of the said Customs
Tariff Act, 1975 subject to the certain conditions. The relevant conditions in this regard
are as under:-

(iu) that in respect of imports made before the discharge of export obligation- in

full, the importer at the time of clearance of the imporled mateials exeattes a
bond tuith such surety or secLtitA and in such form and for such sum as maA

be specified bg the Deputy Commissione-r of Customs or Assisr.rnl
Commissioner of Customs, as the case mag be, binding himself to Pag on
demand dn amount equal to the dutg ledable, but for the exemption
contd.ined. herein, on the imported materials in respect o;f tohich the
conditions specified in this notification are not complied uith, together
tDlth interest dt the rote of Jifieen percent per annum Jrom the date oJ
cled.rdnce of the said mo,teriols;

(uiii) that the export obligation o.s specitied in the said authorisdtion
(both in oalue and. quantitg term.s) is discharged. rr,ithin the period.
speciJied in the said truthorisrrtion or urithirr such extended period as

)r;r8117

21. I frnd that during scrutiny of the records, it was observed that M/s HJM
Metals LLP, Ahmedabad had been issued Advarce Aut-horization No. 0810139936 dated
23.03.2017 for duty free imports of their inputs (raw materials) in terms of Notrfrcation
No. 18/2015-Cus. dated O1/O4/2015 and Chapter 4 of the Foreign Trade Policy 2015-
2O2O (FTP 2O75-2O2O). The said notifrcation exempts materials imported into India
against al Advance Authorisation issued in terms ofparagraph 4.03 ofthe Forergn Trade
Policy from the whole of the Duty of Customs leviable thereon specified in the First
Schedule to the Customs Tariff Act, 7975 and trom the whole of the Additional Duty,
safeguard duty, tralsitional product specific safeguard duty ald anti-dumping duty
leviable thereon, respectively, under sections 3, 88, 8C and 9A ofthe said Customs Tariff
Act, subject to certain conditions. As per the Para 4.03 of the FTP 2O75-2O2O, Advance
Authorisation is issued to allow duty free import of input, which is physically
incorporated in export product (making normal allowance for wastage). Further, as per
the Notilication No. 18/2015-Cus. Dated OllO4l2O),5 the licence and/or material
imported thereunder are not transferabie.



,nag be grdnted bg the Regional Authorltg bg exporting resultant products,
manufactured in Indio which ore specified in the said authoisation:

(ix) that the importer produces etidence of dlscharge oJ exPort
obligation to the sdtisldction of the Deputg Commissloner of Custotns or
,4ssisfcnt Commissioner of Cttstoms, a,s the co,se tna.g be, uithin a period
oJ si-xtg dags of the expiry of period allowed Jor Julfillment o.f export
obligatlon, or uithln such extended period a.s the said Deputg
Commissioner oJ Crzstoms or Assistdnt Commissioner oJ Custons, as the
cctse mag be, mag allou;

(xl that the said authorisation shall not be transferred and the said
materials shall not be transferred or sold.;.

Thus, from above, it is evident that the import of inputs under Advance
Authorization Scheme would be allowed, subject to condition that such inputs should
be used in the export product with actual user condition and same should not
be transferred even after completion of Export Obligation. Further, ttre Export
Obligation as specilied in the said authorization (both in value and quantity
terms) should be discharged within the period of 18 months as specified in
the FTP 2O|5-2O2O and the said authorizatiorr or within such extended
period as may be granted by the Regional Authority by exporting resultant
products. Further, the inputs so imported and resultant product exported should be in
accordance with the prescribed SION norms.

24. I ftnd that the Offrce of the Deputy Commissioner of Customs, ICD-Sanand,
vide their letters dated 2a.O3.2019,28.O9.2019, 19.11.2019, lO.O2.2O2O,25.O2.2O2O,
28.O4.2O2O and 06.06.2020, requested the importer to submit Export Obligation
Discharge Certificate [EODC] issued against Advance Authorization No. 0810139936
dated 23.03.2O17 issued by tJre Directorate General of Foreign Trade, Rajkot. As, the
Advance Authorization No. 081O139936 was issued to the importer on 23.03.2017, as
per the cond.ition of the aforesaid Notification, they were required to fulfrl the export
obligation by 22.09.2OLa ald to submit the Export Obligation Discharged Certificate
issued by the DGFT Authority to the department i.e. port of registration of Advance
Authorisation. However, from the records avarlable it is evident that even after several
requests, the importer submitted neither any proof of fulfrlment of export obligation
against the license nor zrny document proving extension of the license granted from the
competent authority.

25. I frnd that the importer had imported input (Rarv material) having total
Assessable Value of Rs. 99,80,576/- and had saved total customs duty amounting to
Rs. 23,37,003/- under the said Advance Authorization.

26. I frnd that M/s. HJM Metals LLP, Ahmedabad had submitted and executed
Bank Guarantee No. 102IBGl7O797 dated 28.O3.2O 17 for Rs. 3,75,00O/- and Bond No.
2OOll99O79 dated OI.04.2O17 of Rs. 33,00,000/- as a surety/security before the
Deputy Commissioner of Customs, ICD-Sanand for the import of goods under the said
Advance Authorisation No. O810139936 dated 23.O3.2O17, thereby binding themselves
to pay the amount equal to the duty leviable, in respect ofwhich the conditions specifled
rn the sard notifrcation of customs are not complied with, together with interest at the
rate of fifteen percent per annum from the date of clearance of the said materials.

27 . I find that it is evident from the records available that the importer neither
turned up to produce any proof of fulfiIment of export obligation against the Advance
Authorization nor submitted arry extension of the Advance Authorization from the
competent authority. Hence forth, the Deputy Commissioner of Customs, ICD-Sanand
vrde letters dated 27.O5.2O22 and 01.O8.2023, requested the Manager of the Ka-lupur
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Commercial Co-operative Bank Ltd, "Kalupur Bank Bhavan", Near Income Tax Circle,
Ashram Road, Ahmedabad renew/ extend the Bank Guarantee.

28- I frnd that in terms of Para 4.03 of Chapter 4 of the Foreigr Trade Policy,
20 75-2O2O, an Advance Authorisation can be issued to allow duty free import of inputs
meant to be physicaliy incorporated in export products (making norma.l allowance for
wastage). In addition, fuel, oil, catalysts meant to be consumed I ttthzed, to obtain such
export products, may also be allowed. As per Para 4.14 the imports under Advance
Authorisations were exempted from paJament of Basic Customs Duty, Additional
Customs Duty, Education Cess, Antr-Dumping Duty, Safeguard duty and Transition
Product Specific Safeguard Duty, wherever applicable. Further, as per Para 4.16
Advance Authorisation and/or materials imported under Advance Authorisation would
be subjcct to Actual User'condition arrd the same would not be transferable even after
completion of export obligation. However, the Authorisation holder would have optlon to
dispose off product manufactured out of duty free input on completion of export
obligation. Also, as per Para 4.22(tf the Period for fulflllment of export obligation
under Advance Authorisation should be 1E months from the date of issue of
Authorisation or as notified by DGFT.

29. I find that M/ s. HJM Metals LLP, Ahmedabad had imported 1 16.1 10 MT of
duty free raw material against the Advance Authorization No. 0810139936 dated
23.03.2077 by availing the benefrt of notifrcation No. f 8/2O15-Cus dated Ol/04/2015.
The conditions to the Advance Authorization and Notification No. 18/201S-Cus dated
Ol/O4l2Ol5, which require that the input imported duty free under Advance
Authorisation should be physically incorporated in export product (making normal
allowance for wastage) and the said materia-ls shall not be trarsferred or sold, have been
contravened. The condition that the export obligation be fulfrlled within 18 months or
within the extended time period has also been contravened.

30. I also proceed to discuss 4.14 a'nd. Para 4,22lil ofthe Foreign Trade Policy
(2O15-2Ol inter-alia, which states as under:-

4,74 Details oJ Duties exempted- Imports under Aduance Authorisation are exempted
from pagment of Basic Customs Dutg, AdditionaL Customs Dutg, Education Cess, Anti-
dumping DutA, Counteruailing Dutg, Safeqtard Dutg, Transition Product Specific
Safeguord Dutg, u.thereuer opplicable. Import against supplies couered under paragraph
7.02 (c), (d) and (g) of FTP utill not be exempted from pagment of opplicable Anti-dumping
Dutg, Counteruailing Dutg, Safeguard Dutg and Tran-sition Product Specific Safeguard
Dutg, if ang. Howeuer, imports under Aduance Authorisatton for phgsical exports are also
exempt from uhole of the integrated tax and Compensation Cess leuiable under sub-
section (7) and sub-section (9) respecttuelg, of section 3 of the Customs Tanff Ac| 1975
(51 of 1975), as maq be prouided in the notif.cotion issued bA Department of Reuenue,
and such imoorts sltoll be subiect to pre-import condition. Imports against Aduance
Authoisations for phgsical exports are exempted from Integrated Tax ond Compensation
Cess upto 31.O3.2O18 onlg.

&

Para 4.22lil - the Peiod for fulfillment of export obligation under Aduance
Autltoisation should be 18 months from the date of issue of Authorisation or os notified
by DGFT

31. I find that from the records available it is ample clear that there is no dispute
that the said importer has failed to comply with the mandatory conditions of fulfilment
of export w.r.t. time penod of such fulfilment i-e. 18 months from date of issue of the
Authorisation. This is in violation to Para 4.22{,1), of the Foreign Trade Policy l2ol5-2ol
read with Notification 18/201s-Cus. dated 01.04.2015. Even after multiple
communications sent to them, they neither submitted any proof of fulfrlment of export
obligation against the Advance License ro. 2470042456 dated 13.07.2018 nor they
submitted any document proving extension of the license from t1.e competent authority.
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32. I hnd that post issuance of the Show Cause Notice dated 17.O8.2023, M/s
HJM Metals LLP, Ahmedabad had primarily presented that they intend to go to
Settlement Commission. However, they did not provide any reason to their failure in
non-fulfilment of export obligations under the stipulated time period. I thus proceed to
discuss queries raised in the Show Cause Notice dated 17.08.2023 in the following
paras.

33. trIhether the Duty of Customs amounting to Rs. 23,37,o,o31-
lRupees TVenty Three Lakhs Thirty Seven Thousand and Three Nine onlyf
as detailed in the Show Cause Notice is required to be demanded and
recovered from them and whether Bonds executed by Importer at the time
of import should be enforced in terms of Section 143 of the Customs Act,
1962, fot recovery of the Customs Duty alongwith interest?

33. 1. I find that the department is well within the right to enforce bond as
provided under Section 143 of the Customs Act, 1962. The section is reciprocated as
under:

uSectlon 743. Power to allout lmport or export on execution oJ bonds in
certaln ccses. -
(1) Where this Act or ang other lora requires anAthing to be dore before a person can Lmport or
export anA goods or clear ang goods from the control of officers of castoms and the t /Assisfant
Commissioner of Customs or DeputA Commissioner of Customs/ rs satisfied that hauing regard to
the circumstances of the case, such thing crtnnot be done before such import, export or clearance
without detiment to that person, the r lAssistanf Commissioner of Customs or DeputA
Commissioner of Customsl may, notuithstanding anything contoined in this Act or such other lau.t,
grant leaue for such import, export or clearance on the person exeanting a bond in such amount,
with such suretg or secuitg and subject to such conditiorts as the r lAssislcnt Commissioner of
Cusroms or Deputg Commissioner of Customsl approues, for the doittg of that thing uithtn such
time afier the import, export or clearance as mag be specified in the bond.
(2) If the thing is done utithin the time speciJied in the bond, the t [Assistant Commissioner of
Customs or Deputy Commissioner of Customsl shall cancel the bond as discharged in full and sttrl.tt,
on demand, de\iuer it, so cancelled, to the person uho has exeanted or utho is entitled to receiue it;
and in such a case that person sl'all nol be lioble to anA penaltg prouided in this Act or, as the
cqse maA be, in such other latu for th,e contrauention of the pronstons thereoJ relating to the doing
of that thing .

P) A the thing is not done uithin the time spectfied in the bond, the I [Assistant Commissioner of
Customs or DeputA Commissioner of Customsl shall, utithout prejudice to anA other actiotT that maA
be taken under this Act or anA other laLU for the time being in force, be entitled to proceed upon the
bond in accordance with law."

33.2. I find that it would be worth to reiterate that the Hon'ble Supreme Court
in case of Union of India Vs. Cosmo Fiims Ltd has overruled judgment of Hon'ble
Gujarat High Court ald has held that pre-import conditions, during Octoberl3,2Ol7
to Janua-ry 9,2019, in Advance Authorization Scheme was va.lid. Thus, I frnd that the
Hon'ble Supreme Court has settled that duties involved in the Bills of Entry frled durrng
October 13,2017 to January 9,2019 is required to be paid on failure to compliance of
'Pre lmport Condition as stipulated under Exemption Notification No. 18/2015 dated
O|-O4-2O15. I find that it is undisputed fact that said Importer has fajled to fulfill and
comply with 'Pre Import condition' incorporated in the Foreign Trade Policy of 2015-
2O2O and Handbook of Procedures 2O|5-2O2O by DGFT Notification No. 33/2015-20
and Customs Notification No.18/2015 dated O1-04-2015.

33.3. Further, I frnd that Importer was well aware of the rules and regulation of
Customs as well as Exim Policy as they imported the goods under Advalce Authorization
to avarl benefrt of and they were fully awale that the goods being cleared from Customs
has to fulfill export obligation under Advance Authorisation i.e. 18 months from the date
of issue of Authonsation. However, it proves beyond doubt that goods imported under
subject Bills of Entry were never used in the export of goods. Thus, I frnd that the
Importer with clear intent to evade the payment of customs duty without compliance of
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Pre- Import condition from the Department while hling Bills of Entry under Advance
Authorisation. Therefore, extended penod is rightly invoked and therefore differential
Customs Duty amounting to Rs. 23,37,o,o91- (Rupees TVenty Three Lakhs
Thirty Seven Thousand and Three Nine onlyl is required to be recovered from
them. Further, I frnd that in ttre present case, the importer has also frled Bond under
Section 143 of the Customs Act, for the clearance of imported goods under Advance
Authorization availing the benefr.t of exemption under Customs Notification No.18/ 2015
dated 01-04-2015. As mentjoned above, sub-section (1) of Section 143 explicitly says
t}:al "Where this Act or any other la u-t requires anAthing to be done before a person can
import or export anA goods or clear anA goods from the control of offcers of anstoms and
the [Assistant Commissioner of Customs or Deputg Commissioner of Custorns/ is satisfied
that hauing regard to the circumstances of the case, such thing cannot be done before
such import, exporl or clearance Luitllout detnment to that person, the [Assistant
Commisstoner of Customs or Deputg Commissioner of Customsl may, notuLithstanding
anAthing contained in this Act or such other lau, grant leaue for such import, export or
clearance on the person exeanting a bond in such amount, utith such suretA or secuitA
and subject to such condttions as the lAssistant Commissioner oJ' Customs or DeputA
Commissioner of Customsl approues, for the doing of that thing uithin such time afier the
import, export or cLearance as mag be specified in the bond". On perusal of one of the
Bonds filed by the Importer, I frnd that conditions are explicitly mentioned in Bond . The
wording ald condition of Bond inter alia is reproduced below:

NOw THE CONDITIONS OF THE ABOVE BOND ARE THAT:-

l. I/We, the obligor(s) fulfil all the conditions of the said notification and shall
obsen e and comply with its terms and condition.

2. We the obligor shall observe all the terms and conditions specifred in the
license.

5. We, the obligor, shall comply with the conditions stipulated in the said Import
& Export Policy as amended from time to time.

It is hereby declared by us, the obligor(s) and the Government as follows:-

1. The above written Bond is given for the performance of an act in which the public are
interest.

2. The Government through the Commissioner of Customs or any other officer of
the Customs recover the same due from the Obligor(s) in the manner laid sub-
section (1) ofthe section 142 ofthe customs act,l962.

33.4. I frnd that no time limit is prescribed for recovery of any liability in case

of Bond filed under Section 143 (1) of the Customs Act,7962 as it is continuous
liability on the part of the importer to follow the conditions prescnbed in the Bond. I

hnd that the said importer is obliged to follow the conditions of the Bond. Therefore, I

frnd that by hiing the Bond under Section 143, said Importer is obliged to pay the
consequent duty liabilities on non compliance/failure to fulfrll the conditions of the
Notification. Therefore, the said Importer is liable to pay differential duty alongwith
interest without any time limit. Therefore, I find that without prejudrce, the Bond is
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required to be enforced under Section 143 (3) ofthe Customs Act, 1962 for the
recovery of differential Customs Duty Rs. 23,37,OO3 | - alongwlth applicable interest.

34. Whether the Subject goods having assessable value ofRs. 99,80,5761-
(Rupees Ninety Nine Lakhs Eighty Thousand Five Hundred and Seventy Six only)
as detailed ln Table-l to the Show Cause Notlce, are llable for confiscation under
Sectlon 111(o) ofthe Customs Act, L962?

34.1. I find that penalty has been proposed under sectionlll(o) of the Customs
Act, 1962.In this regard, Section 1I l(o) reads as under:-

" Sectiort 711- Confiscntion of improperly inrported goods etc.

711(o)- any goods exenLpted, srfuject to any condihon, from duty or any prohibition tn

respect of tle import thereof under this Act or any o111s7 l6ttt for tlu tinrc being in force, in

respect of Ttthich the conditiott is not obsened unless the non-obsen)nnce of the condition

lt)as snnctioned by tlrc proper officer;"

34.2. I tnd that the terms of Advance Authorisation has not been followed in this
case. Thus, by non-adherence to the terms of Advance Authorisation, the importer has
rendered the goods liable for confiscation. I also rely on the decision of Hon'ble Supreme
Court in case of Union of India Vs. Cosmo Films Ltd reported as 2023 (721 GSTL 147
(SC) wherein Honble Supreme Court has held that pre-import condition, during
October,2O 17 to January,2o 19, in Advance Authorization Scheme was valid conditions.
The authorization is granted on the condition that the exporter fulfills this obligation.
Failure to export the frnished product within the stipulated period results in the
imposition of penalties and interest on the duty saved. I frnd that the Importer has failed
to comply with the pre-import conditions as stipulated under Notihcation No.
No.I8/2015 dated O1-O4-2O15 and therefore, imported goods under Advance
Authorization claiming the benefit of exemption Notifrcation No. No.18/2015 dated 01-
O4-2O15, are liable for confiscation under Section 1I1(o) of the Customs 4ct,7962.

34.3. As the impugrred goods are found liable to confiscation under Section 111
(o) of the Customs Act, 1962, I hnd it necessary to consider as to whether redemption
lrne under Section f 25(1) of Customs Act, 1962 can be imposed in lieu of confiscation
in respect of the imported goods, which are not physically available for confiscation.
Section 125 (I) of the Customs Act, 1962 reads as under:-

"125 Option to pay fine in lieu of confrscatlon -
(1) Whenever confiscation ofany goods is authorised by this Act, the ofhcer
adjudging it may, in the case of any goods, the importation or exportation

whereof is prohibited under this Act or under any other law for the time
being in force, and shall, in the case of any other goods, give to the owner of
the goods [or, where such ourrer is not known, the person from whose
possession or custody such goods have been seized,] an option to pay in
Iieu of confrscation such fine as the said officer thinks frt..."

34.3. I find that the importer has wrongly availed tl-e benefrt of Notification
No.18/2015 dated 01-04-2OI5 and further imported goods have been cleared after the
execution of Bond for the clearance of the imported goods under Advance Authorizatron.
I rely on the decision in the matter of Weston Components Ltd. v. Collector reported as
2000 (115) E.L.T. 278 (S.C.) wherein Hon'ble Supreme Court has held that:

"It is contended. bg the leorned Counsel for the appellant that redemptionfine could
not be imposed because the goods u)ere no longer in the custodg of the respondent-
authoitA. It is an admitted fact that the goods were released. to the appellant on an
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application made bg it and on the appellant execating a bond. Under tttese circumstances
if subseqtentlg it is found thot the import wos not ualid or that there u)as anA other
irregulaitg ulhich ulould entitle the custom-s authorities to confiscate the sctid goods, then
the mere fact that the goods uLere released on the bond being executed, would not take
auLag the pouer of the custom.s authoities to leuy redemption ftne "

34.4. I further Iind that even in the case where goods are not physica-lly
available for confiscation, redemption fine is imposable in light of the judgment in
the case of M/s. Vlsteon Automotive Systems Indla Ltd. reported at 20f E (OO9l

GSTL O142 (Madf wherein the Hon'lole High Court of Madras has observed as under:

The penalty d.irected against the importer under Section 112 ond the fine
pagable under Section 725 operate in tuto different fi.elds. The fine under
Section 125 is in lieu of confiscation of the goods. The payment of fine
follouted up by payment of dutg and other charges leuiabLe, os per sub-
section (2) of Section 125, fetches relief for the goods from getting
confiscated. Bg subjecting the goods to paAment of dutg and other
charges, the improper and irregtlar importation is sought to be

regulaised, uthereas, bg subjecting the goods to paAment of fine under
sub-section (1) of Section 125, the goods are saued from getting
conftscated. Hence, the auailabilitu of the aoods is not necessaru .for

redemotion fine. The o0en1 no word.s o Section 125m.D oslno the
"Wheneuer confiscation of anu qoods is authoised bu this Act ....", bnnqs
out the Doint clearLu. The oower to imoose redemotion fine sorinas from
the authoisation o con cation o ds rouided r under Section 1 1 I
of the Act. When once pou.ter of authorisation for confiscation of qoods
qets traced to the sdid Section 111 o the Act- u-te are of he oointon that
the phusical auailabilitu of qoods is not so much releuant. The redemptlon

fine is in fact to auoid such consequences Jlouing from Section 1 1 1 onlg.
Hence, tlrc paAment of redemption fine saues the goods from getting
confiscoted. Hence. their phusical auailabilitu does not haue anu

Act. We accordinglg ansluer question No. (iit).

34.5. I also lind that Honble High Court of Gujarat by relying on this judgment,
in the case of Synergy Fertichem Ltd. Vs. Union of India, reported in 2O2O (331
G.S.T.L. 513 (Guj.), has held that even in the absence of the physical availabrlity of
the goods or the conveyance, the authority can proceed to pass an order of confiscation
ald also pass an order of redemption hne in lieu of confiscation. [n other words, even if
the goods or the conveyance has been released under Section 1,29 of the Act and, later,
conflscation proceedings are initiated, then even in the absence of the goods or the
conveyance, the pal.rnent of redemption fine in lieu of confiscation can be passed.

34.6. ln view of the above, I find that redemption fine under Section 125 (1) is
liable to be imposed in lieu of confiscation of subject goods havrng assessable value of
Rs. 99,8O,576/- (Rupees Ninety Nine Lakhs Eighty Thousand Five Hundred and
Seventy Six only) imported through ICD Sanand port undcr the subject Advance
Authorizations as detailed in Table -1 to the Show Cause Notice.

35. Whether bond furnished by the importer should be enforced for
outstanding amount ofduty andwhether Bank Gurantee No. 1O2IBG17Ol97 dated
2A.O3.2O17 for Rs. 3,75,OOO/- issued by Kalupur Commercial Co-operative Bank
Ltd., should be encashed and adJusted towards duty and interest liability?

35.1. I frnd that the importer has failed to fulfrll the export obligation and
therefore, the benefrt of zero rated duty available under Notification No. l8/2015 dated
O1-04-2015 for the importation of inputs under Advance Authorization License No.

0810139936 dated 23.03.2017 imported under the Bills of Entry tabulated in Table-i
here above is not admissible and therefore, the duty saved (foregone) Rs. 23,37,003/-is
required to be demanded and recovered along with interest. The importer had
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undertaken to pay the duty amount saved on the import of Goods together with interest
at the agreed rate in the event of its failure to discharge the export obligations at the
time of import by executing the Bond no. 2OO1199O79 dated 01.04.2O17 of Rs.

33,00,O00/-. Therefore, the said Bond dated OI.O4.2077 is required to be enforced in
terms of Section 143 (3) of the Customs Act, to recover the Customs Duty Rs.

23,37,0031- alongwith interest is liable to be recovered by initiation of action as per
Section 142 of t}.e Customs Act, 7962. I also find that apart from the said Bond dated
O1.O4.2017, the Importer has furnished the Bank Guarantee No. 102IBG17O197, dated
28.03.2017 for Rs. 3,75,000/- issued by the Kalupur Commercia-l Co-operative Bank
Ltd, Ahmedabad as surity at the time of import. Therefore, I find that the said Bank
Gurantee of Rs. 3,75,000/- is also required to be encashed and appropriated against
the a.foresaid duty liability. Thus, recovery of the duty debited (forgone/saved) of
Rs.23,37,003/- alongwith interest at is liable to be recovered by initiation of action as
per Section 143 of the Customs Act, 1962. Further, I find that ratio of decision of
Hon'ble Supreme Court rendered in case of Daewoo Motors India Ltd Vs. Union of India
reported in 2003 (153) ELT (SC) is squarely applicable. In the said, decision, Honble
Supreme Court has held that "when rt becomes appa-rent on the facts and circumstances
of the case that there is no charce of the appellant fulfilling its export obligation, the
action of the first respondent in invoking the bank guarantee cannot be said to be
premature and unjustified, much less arbitrary and illegal so as to wa-rrant any
interference by this Court".

36. trIhether importer is liable to Penalty under Section 1 12 of the Customs
Act, 1962?

Section 112 of the said Act reads as under :-

I I 2 Penalty for impropcr importation of goods, elc. Any person,-

(g)who, in relalion to any goods, does or omils to do any act which acl or omission would render

such goods liable to confiscation under section I I l, or abets the doing or omission of such an acl,

or

(b)who acquires possession of or is in any way concerned in carrying, remo'eing, depositing,

harhouring, keeping, concealing, selling or purchasing, or in any other manner dealing with any

goods which he lonws or has reason to believe are liable to confrscation under section 111, shall
be liable,

(j) in the case of goods in respect ofwhich any prohibition is in force under this Act or any other

lsvt.fbr the time being inforce, to a penalty [not exceeding the value o.f the goods or Jive thousand

rupeesJ. whichever is lhe greater,'

(ii) in the case ofdutiable goods, other than prohibited goods, to a penalryT [not exceeding the duty

sought to be evaded on such goods or five thousand rupeesl, whichever is lhe grealer,'

(iii) in the case of goods in respect ofv'hich the value staled in the entry made under this Acl or in
the cose of baggage, in the declaralion made under section 77 (in either case hereafler in lhis

section re.ferred to as the declared value) is higher than the value thereof to a penalty [not
exceeding the dffirence between the declared value and the value thereof or Jive thousand

rupeesl, whichever is the greater;l

(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty [not exceeding the

value of the goods or the dffirence between lhe declared value and the value thereof or five
thousand rupeesl, whichever is the highest;l
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fo)in the case of goods falling both under clauses (ii) and (iii), to a penalty[not exceeding rhe dury

sought to be evaded on such goods or the dffirence between the deciared value and the yalue

thereof or Jire thousond rupeesl , whicheyer is lhe highesl.l

I hnd that the importer has rendered himself liable to penalty under Section 112
in view of the wilful omission and commission. They have not responded to the letters
sent to them by the department seeking clarfications regarding non-furnishing of export
obligation discussed in paras supra.

37. Whether importer is liable to Penalty under Section 117 of the Customs
Act, 1962?

I hnd that M/s. HJM Metals LLP has not responded to letters during ttre course
of investigation and also during the course of adjudication. They thus have not
cooperated with the department, which indicates their malafide intent.

In this regard, I frnd the Section 1 17 of the Customs Act, 1962 is a covering
provision which lays down that for aly other contravention ofthe Customs Act for which
express penalty has not been provided elsewhere, the person liatrle can be charged wrth
a penalty not exceeding four lakh rupees. I frnd that through their wilful act of non-
cooperation during the course of investigation, M/s. HJM Metals LLP has rendered
themselves liable for penalty under section 117 of the Customs Act. 1962.

38. In view of foregoing discussion and findings, I pass the followrng order

::ORDER::

r) I hold the subject goods having assessable value of Rs. 99,A0.5761-
(Rupees Ninety Nine Lakhs Eighty Thousand Five Hundred and
Seventy Six onlyl imported through ICD Sanand polt under the sub.lect
Advance Authorizations as detarled rn the Show Cause Notice, is 1iable to
confiscation under Section 111(o) of the Customs Act, 1962. However, as the
goods are not physica-11y available for conliscation, I impose redemption fine
of Rs. 1O.OO.OOO/- (Rupees Ten Lakhs only) in lieu of confiscation under
Section i25(1) ofthe Customs Act, 1962

II) I conhrm the demand of Duties of Customs of Rs 5,13,296/- of B.C.D. , Rs.
1O,38,654/- of C.V.D. , Rs.5,04,967l- of E.C. and Rs 2.80,086 of S.A.D" for
a total Customs Duty arnounting to Rs. 23,37,OO31- (Rupees Tkenty Three
Lakhs Thirty Seven Thousand and Three only), as detailed in Table-l of
the Show Cause Notice, saved tly the importer in course of imports of the
goods through ICD Sanand under the subject Advalce Authorlzations and the
corresponding Bi11s of Entry as detailed in the Show Cause Notice in terms of
the provisions of Section 143 of the Customs Act, 1962 along with applicable
interest in terms of Notification No. 18/201S-Cus dated 01.04.2015, read with
Section 143 of the Customs Act, 7962 and order recovery of the same.

III| I order enforcement and adjustment of the Bank Guaraltee No.
1O2lBGl7Ol97 dated 28.03.2017 for Rs. 3,75,O00/- issued by Kalupur
Commercial Co-operative Balk Ltd, "Kalupur Bank Bhavan", Near Income
Tax Circle, Ashram Road, Ahmedabad to M/s. HJM Metals LLP, towards
payment of duty and interest in terms of Section 143 of the Customs Act,
1962, for recovery of the Customs Duty as mentioned at para supra a.longwith
interest.

IVl I order to enforce the Bonds executed by M/s. HJM Metals LLP aong wrth rn
terms of Section 143 of the Customs Act, 7962, for recovery of the Customs
Duty as mentioned at para supra alongwith interest.
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v) I impose penalty of Rs. 2,33,OOO/- (Rupees Two Lakh Thlrty Three
Thousand oulyf on M/s. HJM Metals LLP under Section 112 (a)(ii) of the
Customs Act, 7962;

VIl I impose penalty of Rs. 1,OO,OOO/- (Rupees One Lakh only) on M/s. HJM
Metals LLP under Sectron 1 17 of the Customs Act, 1962;

39. This order is issued without prejudice to any other action that may be taken
under the provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or any other law for the time being in force in the Republic of India.

40, The Show Cause Notice No. VIII/ 10-34/ICD-Sanand/O&A 12022-23 dated
17 .O8.2O23 is disposed off in above terms.

V

DtN - 2024067 1 MNOOOO 444EF A

F No. VIII/ 1 O-34 /ICD-San and I O&,A I 2022-23

To,

b)

c)

d)

e)

9r
(Vishal Malani)

Additiona-l Commissioner

Date: 27.06.2024

u\tt4\

M/s HJM Metals LLP, 4, Harekishna Bungalows, Opp. Fatehpura Police CHowkr,
Paldi, Ahmedabad- 380007

a) The Principal Commissioner, Customs Ahmedabad for information please
(through RRA Section)
The Additiona-l Director, Office of Director General of Foreign Trade, 3'd Floor,
HUDCO Bhavan, Ishar Bhuvan Road, Nawangpura, Ahmedabad- 38OO14
The Superintendent of Customs (Systems), Ahmedabad in PDF format for
uploading on the offrcial website of Customs Commissionerate, Ahmedabad.
The Assistant/Deputy Commissioner of Customs, ICD-Sanand, Near Muni
Ashram, Sanard-Kadi Road, Village-Nidhrad, Sanand, Ahmedabad-382 I 1 5 for
information and record please.
Guard File
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