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1 qo cftss qfr + foSocfuafuq E r frd ffiB V+A +rcq6qritfu-qr.rqrB.

This copy is granted free of cost for the pdvate use of the person to whom it is issued

2 fiqwtr etlqtrqc leaz d qnr 12e S d 1r1 1uqr dsmqdl fr' ortftc ffiRa 4ffi S
qtq-d'& sqq fr ot$ qfr rq s{rt{ * srqi o1 .{rrd qil{s oror d fr {s one{r al qlfr
ol drfts € s qfi{ } $qr 'r{q{ sfuETrilt-fi sfr-q 1wt6r €rfrury, frt {ildq, lrrwe frum1

iisE cFf, q-i ftdt o1 g-r-frq{lr e{ra-e{ q-qa F{ s6a i.
Under Section 129 DD(1) ofthe Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

ftgfuRa q-qftd efif{Toraer relatins to :

tcrl fri-s A Fq q wqrFa-c ot{ qo.

(a) any goods exported

(.sl qrcd fr s{rqrd 6-{i fu Mi or5< fr qrEr rrrr tl6-{ ,r- g srt rdq R{Fr w vort l rrg qff,

rrT s{r rrdai R{FI q{ sdrt qri e ldS rfEf&ra qrf, goR q qri rR rrT s{r rrErdr R{Fr q{ sdri
rrq qm 01 ql{r fr e{qRra crf, € 6-fr d.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been

unloaded at any such destination if goods unloaded at such destination are short of the

quantity required to be unloaded at that destination.

*qrgtr .fqftql', 1e62 A'srurrq x d?fl sst Gi{f{ crq rTq ftlrfr }. ilf,d {w, ilqfi ol
.rcrqrfr.

(c) Pa),Tnent of drawback as provided in Chapter X of Customs Act, 1962 and the rules made

thereunder.

3 gl.fitrvr oni-cr * qq-6 fa{crrfr C ftftff8 qmq' i rt6 or+r drn fusS rrf,rfa s{-dl qis

E1 qrsrft ofrr ss ft'qrq F{gftfud orr\f,rd ver di qrFds ,

The revision application should be in such form and shall be verified in such manner as

may be specified in the relevant rules and should be accompanied by :

(61 ild q€, rezo & qEE=@lEEqlq ftEffra rfic .rg eE{R {s rnecr o1 + qFrqi,

frq-m1 c'fi qfr fr qils ftS o1 qrqroq gw fure ern d-fl aftq.

(a) 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed

under Schedule 1 item 6 of the Court Fee Act, 1870.

sEq <€ld + qETEr sr{ RT erTasr 01 + qfrqi, rrfrd

(b) 4 copies of the Order-in-Origina-1, in addition to relevant documents, if any

(rr} gcflauT fi frq .rTffi of + qftqi

(c)

(s) glrlaur wt<r arw itr{i e ftc dlqTg@ qlgfrqq, Ls62 lqllr syillt{d} fr frEffra qtq'd
orq {St{, qts',Ew,qdr .:itq ffiE Erd fr sn{ }. erdtc eam t fr o. 2ool-(Fcq d s} ql,tqr

E.looo/-(Fqg go 6YIR cH ), +s"r 1{} qrrrff d, t sq fuo {rrdl{ A [qrfrff, af,r{ d.3{rt.o

o1 a qfu. qft {-eo, qirn rrqr qrq, oqlqr rlqr (s ol rRr eirr F"qq \1m. drs qr ss$ 6c
d d tQ qfl-{'& Fq fr $.2ool- oltr qfr qo il{s Q o{ftr-o. d d ets &'sq i r.rooo/-

(d) The duplicate cop], of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
s.1,0O0/- (Rupees one thousand only) as the case may be, under the

ts, fees, fines, forfeitures and Mlscellaneous ltems being the fee

s Act, 1962 {as amended) for filing a Revision Application. If the

Head
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amount of duty and interest demanded, hne or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.

4

TC(s triiTr d fr A *cT{ffi odftf{qq 1e62 s1 Er{I r2e c (U }' .iltfh sfd fr.c.-s fr
dqr{-@, irfq gsrq aw ofrt €-sr sa qfi-{ erfufi"ruT } qcff ffifrd ca q{ qffs o-t

sqae

3ftral .,t{Irr( q. 2 gEIA{e{ Ts 3fi8-d

In respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section 129 A(1) ofthe Customs Act, 1962 in form

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address :

Cuatoms, Exclse & Servlce Tax Appellate
Tribunal, West Zonal Benchqffflvr,qfHMqfi-d

a-{3-drr({ms

2"d Floor, Bahumali Bhavan,

q-gR-ql, 3i-6q-{l6ll(-3800 1 6

cd,

5

q (1) &'e{rfl< erfio &'wrq ftsfufu6 {@ rion'ili ilftc-
qm 129, L962, 1962 Er{r 129 q (61 , dwt{w.

Under Section 129 A (6) ofthe Customs Acl, 1962 an appeal under Section 129 A (1) o

Customs Act, 1962 shall be accompanied by a fee of-
f the

(ol
rrqr a.g E1 {flc qfu drur Fqg qt ssi 6c A d \tfi'EqR Eqs.

T @TET d?fT dITEITq-6r 6l{rCFn Tqr ru@

(a) where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the apPeal relates is five lakh rupees or less, one thousand

rupees;

rrqr E.s a1 ro-q qiq ttrur Fqg t ,rRr*. d amq vqA trqrs 6rq € rdlrr c d d; qiq 6\;nt

dw

Er{r qrTr rrqr {GF qTEI dql drnqrd q6l

where the amount of duty and interest demanded and pen

customs in the case to which the appeal relates is more than hve lakh rupees but not

exceeding fifty lakh rupees, five thousand nrpees ;

alty levied by any oflicer of(b)

rr)
rrqr (s o1 rtr-q q-qrs dr{r s,qg e 3{Rr6 d d; (s EsR Fqg.

qT\,I dqI flrllql6Rr Crrn rlqr {ffiqfrf, acrqai q€i

where the amount of duty and interest demanded an

Customs in the case to which the apPeal relates is more than fifty lakh rupees, ten

thousand rupees

d penalty levied by any officer of

(c)

o
oGr 6rA qr, s{r +Td tE fudr< fr A, 3{q-d {{4r qKTI 

I

,qT{g 100/o{ffi qr {@ \rd (st0% 3f{I{s TIC{@

duty and penalty ate in dispute, or penalty, where penalty a.lone is in dispute
Tnbu ayrnen d d whereemanded dn t of oIoo/" uthbeforelie the nal ty tyorderthis allsh pagainstppeal

gftl
tf,
(gI

qr- (ol
: - 3ft{87

fi itrr;
AA qrFs.

I 92Er{T
qd-drrqrromqT-qT4) ific3{re{r

rD'ts-l {@qr{3iTqi3rfi-d tfi

6

tion made before the Appellate Tribunal-Under sectlon 129 (a) of the said Act, every applica

(b) for restoration of an appea] or an applicatron shall be accomP by a fee of five Hundred rupees

\\6,

{
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ta)
Page 3 of 26

Nr,Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 0 16
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(a) in an appeal for grant of stay or fo! rectilication of mista-ke or for any other purpose; or
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Appeal has been filed by M/s. YTH Trading Company, Shop no. 29, Hi-Life

Mall, PM road, Santacruz (W), Mumbai-40o054, (hereinafter referred to as the

'appellantJ in terms of Section 128 of the Customs Act, 1962, challenging the

Order-in-Original No. MCH/DC/NJlGr-IIrl532l16-17, dtd 18.11.2016

(hereinafter referred to as the impugned order) passed by the Deputy

Commissioner, Custom House, Mundra (hereinafter referred to as the

'adjudicating authorityJ.

2. Facts of the case, in brief, are that the appellant presented the

following Bills of Entry through their CB/CHA M/s. Bright Shiptrans Pvt. Ltd.,

Gandhidham-

S. No.
gillof Entry No. Date

0eclared

Ex.rate
Unlt price

declared

A5sessable

value
DutT declared

I 3 4 5 6 7 3

1 s622675 18671.70 68.30 1.60 21A0251.49

2 s693324 20.c6.2016 237 42.60 68.05 1.60 2697021.03

3 5693205 20.06.2016 22959.10 68.05 2609203.86

4 5857692 04.07.2016 25241.20 1.60 783rc27.24 165)49.@

5991004 14.07.2016 4909 68.20 1.60 552261.57 149280,70

6 5872450 05.07.2015 19655.70 68.05 1.60 2214435.04 598580.00

1 6028687 18.07.2016 22171.ffi 68.20 1.60 2495157.38

8 5337423 11.08.2016 61.15 1.60 379153.00

9 6453587 19574.50 61.75 1,60 2190127.58 592009.00

The appellant sought clearance(s) of Mixed lot of 100% Polyester Knitted Fabrics

rolls of assorted different colours & different weight failing under 600632O0 of

Custom Tariff Act, 1975, originating from China and declaring the unit price as

mentioned in column 6 of the above table.

2.1 It appeared that declared unit price is at Rs. 108/Kg to Rs.109/Kg

whereas the lowest contemporaneous imports of this commodity are at or above

Rs.149lKg for

governed by the

srmported. Valuation of the imported goods is

ction 14(1) of the Customs Act, 1962 read withons

t
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the provisions of Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007 (Hereinafter referred to as "CVR, 2OO7'1. Since the importer has

failed to substantiate the correctness of declared value, the value declared by the

importer did not appear to be acceptable for assessing the goods imported by

them, the same appears to be rejected in terms of Rule 12 of the CVR, 2007 and

required to be re-determined as per the provisions of Rule 3(4) of the CVR, 2007

by proceeding sequentially through Rule 4 to Rule 9 of Customs Valuation

(Determination of Value of Imported Goods) Rules, 20O7. Hence, taking into

consideration of over all circumstances of the case, there appeared to be

undervaluation of goods imported. Importer vide various letters has sought for

waiver of SCN/Personal Hearing in the case and requested to issue speaking

order and they have paid duty under protest.

2.2 The appellant, vide various letters, requested the Adjudicating

Authority to issue speaking order against enhancement of value and they have

paid duty under protest. Accordingly, import data was analyzed for the goods

imported at about the same time at Mundra port and also at other leading ports;

it was observed that the said goods are being cleared at or above Rs. 149/Kg.

2.3 The transaction value of the imported goods was liable to be rejected

under Rule 12 of the CVR, 2007, inter-alia, when the Proper Officer of Customs

has reason to doubt the truth or accuracy of the value declared in the Bills of

Entry. Explanation 1(iii) to Rule 12 of CVR, 2007 provides that the Proper Officer

shall have the powers to raise doubts on the truth or accuracy of the deciared

value based on certain reasons which may include the significantly higher value

at which identicai or similar goods imported at or about the same time in

comparable quantities in a comparable commercial transaction were assessed.

2.4 The adjudicating authority found undervaluation of goods imported,

hence, the sarne was rejected in terms of Rule 12 of the CVR, 2007. Further, the

importer had not given any explanation/reason as to why there was such a

difference between their declared price i.e. Rs. 108/Kg to Rs.109/Kg whereas the

contemporaneous imports of this commodity is at or above around Rs. 149/Kg.

Thus, on this count also the declared value was required to be rejected under

the provisions of Rule 12 of CVR,2007 Further, the appellants had.imported the

goods as mixed lot of 100% Polyester Knitted Fabrics of various size, color and

GSM. Accordingly, after taking into consideration of their goods as mixed lot and

quantities imported, the declared value of tqelJroii"]+Bn9d goods was re-

I

I

'.iE@
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2.5 Importer vide various letters informed that they have accepted the

enhanced value under protest, accordingly, on the basis of foregoing paras,

protest letters submitted by the importer are liable to be rejected

2.6 In view of the above, the adjudicating authority passed the following order

(a) He rejected the value declared by the importer under the provisions of

Rule 12 of CVR, 2OO7 ar^d re-determined the value at Rs. 149 or 2.2 USD lKg

as per Rule 3(4) read with Rule 5 of the CVR, 2007 and Bill of Entries has

been assessed accordingly,

(b) He rejected the protest letters submitted by the importer and

appropriated the duty paid under protest.

3 Being aggrieved by the aforesaid OIO, claimant preferred an appeal

before the Commissioner of Customs (Appeals), Ahmedabad and Commissioner

Appeal rejected the appeal observing that the he did not have any valid reason

to interfere with the impugned assessment forming the subject matter of the

present appeal that too filed without a competent person having signed and

verified the same.

3.1 Being aggrieved by the aforesaid OIA No. MUN-CUSTM-000-APP-

324 to 341-17-18 dated 03.01.2018, the claimant filed appeal before the Hon'ble

CESTAT, WZB, Ahmedabad. Hon'ble CESTAT vide Final Order No. Al 12645-

1266212023 dated 22.11.2023 held at Para 6 that;

"6. The matters are remanded back to the Commissioner (Appeals) to prouide

an opportunity to tle appellant to correct this defect. If the defect is corrected

then the matters may be decided bg Commissioner (Appeals) on meits."

In view of the above order of Hon'ble CESTAT, WZB, Ahmedabad, vide letter dated

hav this Authority with a request to allow them to

decide the matter on merits as per the order of

d

l

\

and
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determined at Rs. 149/- under Rule 5 of CVR, 2OO7 for similar goods.

4. SUBMISSIONS OF THE APPELLANT:

29.02.2024

rectify their
l,:
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Hon'ble CESTAT.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 03.06.2025,

following the principles of natural justice wherein Shri Nikhil Pareek, Advocate,

appeared for the hearing and he submitted the appeal prayer and verilication

part signed by the Partner, M/s YTH Trading Company along with his

authorization. He re-iterated the submission made at the time of filing the appeal

which are as under.

4.1 Since the Adjudicating Authority had not followed the statutory

procedure for valuation and assessment therefore the enhancement is not

sustainable in the eyes of law. Transaction Value can be rejected only under

specific circumstances as described under the CVR 2007. None of these

circumstances is present and applicable in the instant case of the Appellant. It

is submitted that for the purpose of application of Rule 5 of the CVR, 2007 in

respect of imported goods, the Adjudicating Authority had to first reject the

declared price as per the procedure and circumstances prescribed under rule 12

of the CVR, 2007.

4.2 It is submitted that the Adjudicating Authorit5z had failed to properly

reject the transaction value first before adopting the value of the identical goods

or similar goods on contemporaneous basis. Sir, the Hon'ble Supreme Court of

India held in the case of M/s Gira Enterprises vs CC, Ahmedabad in Civil Appeal

Nos. 433-434 of 2006, decided on 2l -8-2O 14 and reported on 20 la (3O7|ELT 2O9

(SC) that if the valuation is to be done on the basis ofthe value of identical goods

or similar goods then the same must be evidence by the department that such

imports are comparable imports and assessee must be given reasonable

opportunity to put his counter claim. The Supreme Court ruies that if the

department finds any comparable transaction of import of goods at a different

rate then the facts must be brought/ supplied to the importer clearly and the

appellant importer should have been given a reasonable opportunity to establish

that the import transaction were not comparable. Since the department fails to

do so therefore the enhancement of value in terms of Rule 4 or Rule 5 of the

Valuation Rules cannot be accepted and transaction value will be the value of

the imported goods. The relevant abstract 
"fA{iffi3..EJe 

reproduced herein

/.1
rli.

".--:i:1*'

below:
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Valuation (Customs) - Contemporaneous imports - Reuenue claiming to haue

information about imports ualued at higher rate, but did not supply to

importer computer pintout tuhich formed basis of their conclusion about

underualuation - HELD : Importer did not haue opporhtnitg of establishing

that Reuenue's claim was unsustainable in lau - Mere existence of alleged

computer pintout u)as not proof of eistence of comparable imports, and

assuming such pintout did exist and content thereof Luere true, question

remained whether transaction euidenced bg it were comparable to

impugned transaction of importer - Importer had to be giuen reasonable

opportunity to establish that transactions u)ere not comparable - Rule 5 of

Customs Valuation (Determination of Price of Imported Goods) Rules, 1988 -

Section 14 of Customs Act, 1962. [poras 21, 22, 23, 24]

4.3 In the present case, the Adjudicating Authority only observed that

the declared price of Rs 108/- To 109/- per Kg cannot be accepted since the

Average price of Similar Goods comes to Rs 149 per Kg. Here they at their own

determined the 'Average Value of Similar goods' and even faiied to give the detaiis

of the Contemporaneous import of Similar Goods viz. Bills of entry number and

date, date and time of import, nature and description of Imported goods, quantity

imported, name of importer, details of port, country of origin, grade, colour,

thickness, size etc. The Adjudicating Authority had also failed to give proper

evidences like how the contemporaneous import is eligible to perform same

function and commercially interchangeabie with the goods under consideration

having regards to the quality and reputations.

The entire procedure and conditions have laid down under Rule 12 of the said

Rules for rejection of the transaction value which are as under :

When there are reasons to doubt the truth or acaffacA of th.e ualue declared

of imported goods, the importer mag be asked to funtish further information/

including doanments or other euidence and the proper officer still has

reasonable doubt about the truth or accuracA of tle ualue so declared, it shall

be deemed that the transaction ualue of such imported goods cannot be

determined under the proui.sions of sub-rule (1) of rule 3.

However in the present case the proper officer has not asked us to furnish any

dingqi documents or other eviderrce as may be required.

Page 8 of 26,.
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Hence the assessing officer have simply proceeded on the basis of pure

presumption and assumption by taking NIDB data which is in gross violation of

the said condition.

Tle importer shall be intimated in witing tlrc grounds for doubting the tnfih or

accuracA of tLrc ualue declared and prouide a reasonable opportunitg of being

lrcard, before taking a final deci.sion under sub-rule (1).

However in the instant case no such ground have been intimated in writing or

provided personal hearing, which a gross violation of natural justice, hence

entire proceedings should be quashed in limine

The proper officer shall haue the potuers to raise doubts on tlle truth or

accuracA of the declared ualue based on certain reasons uLhich mag include -

(a) tLe significantlA hQfer ualue at uhich identical or similar goods imported

at or about the same time in comparable qnntities in a comparable commercial

trans action uere as ses sed ;

There is no discount in the present imports which is evident from Contract/ LC/

Invoice or nothing on record which establish that there are abnormal reduction

from the ordinary competitive price. Hence on this ground the transaction value

cannot be rejected

(c) the sale inuolues special discounts limited to exclusiue agents;

There are no special discounts limited to exciusive agents, hence on this ground

the transaction value cannot be rejected. :' i. 
: t'..: 

-

I

r$91,2

',* ,,i

However in the present case the difference between the price declared 1.60 USD

per KG and assessed at 2.2O USD per KG is not significantly higher and it is

within the range of 2OVo which is very much within the normal range of

international transactions. The value can be considered as signilicantly higher

only if it exceeds 5O%o or more, which is not the case in the present appeal

(b) the sale inuolues an abnormal discount or abnormal reduction from tlrc

ordinary competitiu e pice ;

'\

Page 9 of 26
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(d) the misd-eclaration of goods in parameters such as desciption, quality'

quantitA, country of oigin, year of manufacture or production;

There is no mis-declaration of goods in parameters such as description, quality,

quantity, country of origin, year of manufacture or production, hence on this

ground the transaction value cannot be rejected.

(e) tle non-declaration of parameters such as brand, grade, specifications that

haue releuance to ualue;

All the detaiis are mentioned in contract I Invoice / Bill of Entry / certilicate of

origin and Lab reports and goods was duly examined by the proper officer before

clearance of goods. Hence on this ground the transaction value cannot be

rejected

(fl the froudulent or manipulated documents.

There are no fraudulent or manipulated documents in the present appeal. Even

the Adjudicating Authority had also not discussed on this parameter. Hence on

this ground the transaction value cannot be rejected

4.4 In view of the above, it is clear that the there are no reasons and

evidence on record which shows that the transaction value can be rejected in

terms of Section 14 of CA 1962 and Valuation Rules 2007'

4.5 In the matter, the Appellant had already submitted with the

Adjudicating Authority all the relevant documents for the imported cargo viz.

copies of Contract/ LC/ Certificate of origin / Invoice / Packing List which shows

that actual price of imported goods were 1.60 USD per KG FOB basis. The

appellant was never informed about the exact details of the contemporaneous

import on which the Adjudicating Authority was relying. The Adjudicating

Authority even i.n the impugned Order-in-Original has not given the proper

details of the contemporaneous imports of identical goods/Similar goods. Only

objection raised at the time of assessment was that the declared price is not

acceptable since there are goods which are assessed at highep rates. But the

exact information were never communicated to the appellant or appellant's

authorised CHA. Without the exact information about other importers/imported

cargo, th cannot submit his proper response to a vague query.

ni

Page 10 of 26
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Therefore the objection as discussed in the para 7.4 of the Order-in-Original is

not become a justified ground for rejection of the declared value. Accordingly the

rejection of declared price is not sustainable in the matter.

4.6 The appellant had also submitted that the same cargo is imported

and assessed at the same rate of 1.60 USD per Kg FOB' The appellant herewith

also submitting the copies of some bills of entry where the identical goods are

assessed by the Customs at the same value 1.60 USD per Kg' Since the identical

goods are being valued at the same price of the imported goods therefore the

transaction value of the imported cargo under the Bills of Entry under

consideration cannot be rejected. Even the so called similar goods are valued

and assessed at various ports at even less than this price. The copies of so called

similar imports and their import price is enclosed herewith. The further data and

copies of other imports will be submitted during the course of personal hearing.

Hence it can be clearly seen that it is factually incorrect that our import prices

are significantly less or there is undervaluation of imported goods. The price data

of so called similar imports proves and certifies that average price cannot be

taken into consideration. The allegation under the OIO that our prices are quite

less and recourse under Rule 5 of CVR 20O7 is to taken is incorrect and wrong

and has no correct basis and ground. When import prices of various other

imports are less than price in the present case, any allegation of undervaluation

is found wanting and illegal.

4.7 In view of the above submission, it is established that the

Adjudicating Authority had rejected the declared price without complying the

prescribed procedure and even without considering the value of identical goods

imported at the same time and place and same in quantity. There fore the

rejection ofthe declared priced is not sustainable in the eyes of law and therefore

the order-in-original so passed become vitiated and therefore must be quashed

and set aside immediately in the interest of justice.

4.g The Price of the similar goods cannot be taken a basis of assessment

of imported cargo in the present case of appellant. However without prejudice to

the above submission, if the provisions of Valuation Rules 2007 are to be

considered. For adopting the value of similar goods or identical goods it is lirst

and foremost necessary that the Trans

issuing the suitable Order and reasons to.

i;be b

e needs to be rejected bY

.jn writing and evidence to

ohi record. However in the
F\

\

reject such transaction value shoul{ tr
!_.,1
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instant case and in view of above submission, the Adjudicating Authority has

fails to brought on record any evidence which cause a reason to discard the

transaction value. Hence, there is gross violation of procedure as laid down

under the Rule 3, 4, 5 and 6 of the Valuation Rules 2007. Without proper

rejection of the transaction value, determination of value in terms of Rule 4 and

5 is not proper and valid and entire proceeding and assessment becomes

redundant and in-fructuous. The Adjudicating Authority failed to properly reject

the transaction value first before adopting the value of the similar goods on

contemporaneous basis. Sir, the Hon'ble Supreme Court of India held in the case

of M/s Gira Enterprises vs CC, Ahmedabad in Civil Appeal Nos. 433-434 of 2006,

decided on 2I-82O14 and reported on 2O|4(3OT)ELT 2O9 (SC) that if the

valuation is to be done on the basis of the value of identical goods or similar

goods then the same must be evidence by the department that such imports are

comparable imports and assessee must be given reasonable opportunity to put

his counter c1aim. The Supreme Court rules that if the department finds any

comparable transaction of import of goods at a different rate then the facts must

be brought/ supplied to the importer and the appellant importer should have

been given a reasonable opportunity to established that the import transaction

were not comparable. Since the department fails to do so therefore the

enhancement of value in terms of Rule 4 or Rule 5 of the Valuation Rules cannot

be accepted and transaction value will be the value of the imported goods. the

relevant abstract of the case are reproduced herein below:

Valuation (Customs) - Contemporaneous imports - Reuenue claiming to haue

information about imports ualued at higher rate, but did not supplg to

importer computer pintout u-thich formed basis of their conclusion about

underualuation - HELD : Importer did not haue opportunitg of establishing

that Reuenue's claim u-tos unsustainable in laut - Mere existence of alleged

computer pintout u.tas not proof of eistence of comparable imports, and

assuming such printout did exi,st and content thereof u)ere tnte, qtestion

remained ulrcther transaction euidenced bg it uere compaioble to

impugned transaction of importer - Importer had to be giuen reasonable

opportunitg to establish that transactions u)ere not comparable - Rule 5 of

Customs Valuation (Determination of Price of Imported Goods) Rules, 1988 -

Section 14 of Customs Act, 1962. [paras 21, 22, 23, 24]

4.9

proceeded

The act of re-determination of transaction value has to mandatorily

with n of the declared value in cases where there is a

Page 12 of 26
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4.1O If there is a mis-declaration, department is entitled to reject the

transaction value declared by the importers. However in the present case there

is no allegation of any mis-declaration of goods. In the case of Varsha Plastics

Pvt. Ltd. - 2OO9 (235) ELT 793 (sq, Hon'ble Supreme Court has held that once

the nature of the goods have been found mis-declared, the value declared for

such goods becomes unacceptable. In the case of P V Ukkru International Trade

- 2009 (235) ELT 229(Ker), Hon'bie High Court has made it unambiguously clear

that once there is mis-declaration by the importer about the product imported,

the department gets right to question the correctness of valuation of goods by

the assessee. However, the critical point is that in such cases, the onus is on the

department to prove with sufficient evidences relating to comparable goods

imported in comparable quantity from the same country of origin and at

comparable time. This stand has also been taken in the case of Kailashchandra

Jain - 7996{86} ELT 529 (Tri.Del) as well as in case of Margra Industries Ltd. -

2OO4(l7ll E.L. T. 334'(Tri.Del.). Further, Hon'ble Tribunal in the case of Spices

Trading Corporation - 1998 (104) ELT 665 held that transaction vaiue is to be

adopted unless Department can produce objective reasons and strong evidence

to show that the declared value was not bono fide. Thus the burden to discharge

the obligation that declared value was not bona fide rests solely on the

Department. There is evidences on record which establish the same. The

adjudicating authorit5r was having on record no reasons as illustrated under

explanation- 1 (iii) to rule 12(21 of CV 2OO7 for the purpose of arriving at a

'reasonable doubt' regarding the declared value._ 
-Ewen 

otherwise, adjudicating

d 12(21 in seriatum,authority is bound to follow the provisions

Page 13 of 26

reasonable doubt that such declared value does not represent transaction value.

Rule 12 of CVR, 2OO7 provides a mandatory sequence for rejection of declared

value after an element of reasonable doubt is observed by the proper oflicer. In

the instant case, nowhere the records indicate that the adjudicating authority

had reached even a 'degree or element of suspicion' regarding the veracity of the

declared value. In this regard, we rely upon the decisions of Hon'ble Tribunal in

the case of United Copier Systems - 2009 {247} EW 767 (Trr.Dell and Rakesh

Kumar Agarwal - 2OO9 (234lr E,LT 732 (Tri. Chennai) wherein it is held that

without confronting the NIDB data for rebuttal and without bringing cogent

evidences on records, transaction value cannot be rejected. It is submit that no

such reasons or evidences have been communicated to us or available on records

before rejecting the declared transaction value, except that the assessing

authority found to have been swayed by the NIDB data.

1 .i"

i
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to communicate all the relevant factors to the importer and call for documents

or information which he thinks relevant for the purpose of substantiating such

reasonable doubt. It was, incumbent upon him to inquire into the matter to

Substantiate such 'element of suspicion', if any, by taking it forward to the level

of a 'reasonable doubt' by adducing corroborative evidences. The ratio of South

India Television Pvt. Ltd. - 2OO7 (2141 E.LT.3 (S.C.) is squarely applicable in this

case wherein the Hon'ble Apex Court held:-

"Inuoice is the euidence of ualue. Casting suspicion on inuoice produced. bg

the importer is not sufficient to reject it as euidence of ualue of imported

goods. Underualuation has to be proued. If the charge of underualuation

connot be supported eitller bg euidence or information about comparable

imports, the benefit of doubt must go to the importer. If the Department

u)ants o allege underualuation. It must make detailed inquiies, collect

mateial and also odeqttate euidence."

4.ll The appellant also relies upon the judgment of Hon,ble Apex Court

in the case of Aggarwal Industries Ltd. - 2O1 I (2221 ELT 641 (SC) wherein it is
held that mere suspicion on the invoice price would not make 'reasonable doubt'

for rejection of transaction vaiue It is a settled principle of law that NIDB data

cannot be considered sacrosanct for rejecting invoice value, especially when the

Board also vide Circular No. 26l2Ol3-Cus dated l9.OZ .2013 doubted the

veracity of NIDB data and explicitly mentioned the unfeasibility of adopting such

value for valuation purpose. Hon'ble Tribunal has also turned down absolute

reliance on NIDB data as per in the cases of United Copier Systems, Rakesh

Kumar Agarwal- 2OO9 (234l. E'LT 132 (Tri. Chennai) both cited supra, besides in

Neha Inter Continental Pvt. Ltd. - 2006 (202]r ELT 53O (Tri.Mum) which was also

maintained by Hon'ble Apex Court vide 2008 (221) E,LT A3l (SC). If the

adjudicating authority found some higher prices on contemporaneous imports,

he should have conducted an inquiry to substantiate the same with

incontrovertible evidences which should have been confronted to the importer

before passing a speaking order for rejection of declared value. With no

observance to these statutory procedures, the rejection of invoice value declared

by the importer is incorrect and illegal and observed as under.

" 1 1. It needs little emphasis 'that before rejecting the transaction ualue

declared by tle importer as incorrect or unacceptable, the reuenue has to

bing rd cogent mateial to show that contemporaneous imports,

j
f1

I

i

o
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12r9
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tthich obuiouslg utould include tle date of contract, the time and place of

importation, etc., were at a higler pice. In such a situation, Rule 10A of

CVR, 1988 contemplates ttwt uhere th.e department has a'reason to doubt'

the truth or accuracy of the declared ualue, it mag ask the importer to

prouide further explanation to the effect that tle declared ualue represents

the total amount actuallg paid or payable for the imported goods. Needless

to add that'reason to doubt'does not mean'reason to suspect'. A mere

suspicion upon the correctness of the inuoice produced bg an importer is not

sufficient to reject it as euidence of the ualue of imported goods. The doubt

fleld bg the officer concerned has to be based on some mateial euidence

and is not to be formed on a mere suspicion or speanlation. "

4.L2 The Re-determination of the transaction value is covered under

Section 14 of the Act read with rule 3 of CVR, 2007. Hon'ble Apex Court has

categoricaliy specilied in several cases that only when the transaction value

under rule 4 is rejected in accordance with law, then only under rule 3 (ii) the

value shall be determined by proceeding sequentially through rules 4 to 9 of

Valuation Rules. Conversely, if the transaction value can be determined under

rule 3(1) and does not fall under any of the exceptions in rule 3(2), there is no

question of determining the value under subsequent rules [The decisions of

Hon'ble Supreme Court in the cases of Bureau Veritas - 2005 (181) E.L.T. 3

(S.C.), J,D. Orgochem Ltd. - 2008 (226], E.L.T.9 (S.C.) and Eicher Tractors Ltd.-

2OOO (1221 321 (SC) refersl. Rule 3(4) of CVR,2O07 also categorically states that

if value cannot be determined under rule 3(1), the value is to be determined by

proceeding sequentially through rule 4 to rule 9 . The decision of Hon'bie Apex

Court in the case of Eicher Tractors Ltd. - 2000 1122\ E,LT 321 SC is squarely

applicable in the present case, wherein Hon'b1e Apex Court has laid down

mandatory procedures for rejection and redetermination of transaction value.

When rejection of the declared value was not made in accordance with the legal

provisions, the very act of redetermination of the value would be in-fructuous.

Thus, the impugned assessment orders are perfunctory and per incuriam which

wouid not stand scrutiny of the law; and hence the rejection and redetermination

of transaction value in these cases is not maintainable. The para 10 from the

decision of Hon'ble Tribunal in re Margra Industries Ltd ' 2OOZ (2161. ELT 7lO

Tri.Del) in a similar case which has also been maintained by Hon'ble Supreme

Court as per 2Ol2 (275) ELT A83 SC, which is squarely applicable in the instant

l'
\

case..-

'r ---- -/- I\<t:fl{j'l
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"1O.... While market pices uary depending upon mgiad factors, Rule 4 oJ

Customs Valuation Rules specificallg prouides that transaction ualue should

be the basis for uhich the ualuation of tlrc consignment under assessmenf,

unless tLe transaction ualue is not representing tle full price for the reasons

mentioned in the rule itself, Latu does not alloru a pick and choose approach.

Reuenue's acceptance of higher pices and rejection of lower pices for
assessment is clearlg illegal "

4.13 It is submitted that the Valuation of the imported goods is governed

by the Customs Valuation (Determination of Value of Imported goods) Ruies,

2007. As per the Rule 3(1) of the said Valuation Rules, the value of the imported

goods shal1 be the transaction value adjusted in accordance with the rule 10 of

this rules. Rule 3(2) envisage some conditions for accepting the transaction value

as value of the imported goods. These conditions are:

(a) no restriction os to disposal of goods or use of goods;

(b) sale or price is not subjected to anA condition or considerotion;

(c) no parT of tle proceeds of any subsequent resale, disposal or use of tlrc goods

by the buyer will accrue directly or indirectlg to seller, and;

(d) the buger and seller are not related person.

4.14 If any one of the above condition was not fulfilled then the

transaction value will not be accepted and the valuation of the imported goods

to be done in terms of Rule 4 to Rule 9 of the valuation Rules, 2OO7. However in

the present case, the Adjudicating Authority failed to show any evidence that

value declared by importer appellant was not price actually paid, that buyer and

seller were related persons and price was not sole consideration. Declared value

enhanced without reference to contemporaneous bill of entry on NIDB data for

imported goods. Neither any evidence of excess payment by importer produced

nor contemporaneous bill of entry provided to importer for establishing

themselves that the identical goods or similar goods are not comparable.

Therefore the department could not invoke provision of the Rule 4 or rule 5 of

the Valuation Rules and therefore the enhancement of value will be considered

as illegal and invalid and therefore must be set aside with consequential relief.

E[

\b

t)I
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4.15 Without prejudice to the above, even for sake of discussion if the

value of similar goods or identical goods is to be taken for assessment, it is
incumbent upon Assessing Officer to follow the procedure and condition as laid

down under Rule 4 and 5 ofthe Valuation Rules 2007 as stated above. The Rule

4 and 5 clearly states that

o the value of imported goods shall be the transaction value of identical

goods sold for export to India and imported at or about the same time as

the goods being valued;

o In applying this rule, the transaction value of identical goods in a sale at

the same commercial level and in substantially the same quantity

o In applying t]lis rule, if more than one transaction value of identical goods

is found, the lowest such value shall be used to determine the value of

imported goods.

4.16 The Adjudicating Authority had applied the provision, of Rule 5 of

CVR, 2007 in the present case. The relevant para of the Order-in-Original are

reads as under :

"14. Since, Polgester Knitted Fabic being Tertile product cannot be same in

all respects, tLe ualue cannot be re-determined in terms of Rules 4 of the

CVR, 2007. Hence, the same has to be redetermined bg applging the

prouisions of Rule 5 of tLrc CW, 2007 uhich reods as under :-

Transaction ualue of similar-goods. -

(l)Subject to tlrc prouisions of ntle 3, tlrc ualue of imported goods shall be

the transaction ualue of similar goods sold for export to India and imported

at or about the same time as tle goods being ualued:

Prouided that such transaction ualue shall not be the ualue of the goods

prouisionally assessed under section 18 of the Customs Act, 1962

(2) TLe proui.sions of clauses (b) and (c) of sub-rule (1), sub-rule (2) and sub-

rule (3), of nile 4 sLwll, mutatis mutandis, al.so applg in respect of simtlar

goods

Accordinglg, toking recourse to the ualue of similar goods and not as

identical goods as Polyester Knitted Fabrics though cannot be same in all

\

respects, still possess like characte

1' Page 17 of 25
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which enable them to perform the same functions and to be commerciallA

interchangeable with the goods being ualued hauing regard to the qualitg,

reputation etc.

It is noticed that auerage unit pice of Polgester Knitted Fabics on th.e basis

of similar imports at the releuont peiod is Rs. 149/kg. TLuts, th.e declared

ualue of the impugned goods meits determination as USD 2.2 /Kg CIF

under Rule 5 of CVR,2007."

4.77 It is admitted by the adjudicating Authority himself that the since,

Polyester Knitted Fabric being Textile product cannot be same in all respects,

the value cannot be re-determined in terms of Rules 4 of the CVR, 20O7. Hence

when Adjudicating Authority himself finds that the said imported goods cannot

be same in all respect, then even it cannot fall under the category of similar goods

in terms of Rule 5 of CVR 2OO7. "fhe adjudicating authority has tried to held that

it will fall under the definition of similar goods on the ground that it stiil possess

like characteristics and like component materials which enable them to perform

the same functions and to be commercially interchangeable with the goods being

valued having regard to the quality, reputation. The said contention is completely

erroneous and based on complete assumption and presumption and no evidence

has put forth to substantiate such argument. It is no where establish or proved

that the imported goods in the present case is

(a) possessing like characteristics

(b) like component materials which enable them to perform the same functions

(c) commercially interchangeable with the goods being valued having regard to

the quality, reputation

4.17.1 As regards (a), it is submitted that they have imported

Polyester knitted fabrics of different color and s2es pertaining to chapter

60063200 hence it is nearly impossible that the simiiar goods are of also of

same color and sizes as imported in the present case. Specifically in the case of

fabrics the price can be vary even on color to color and size and design. In the

case of fabrics it is not at all feasible to compare the prices of similar goods,

except if the brand name, fabric, thickness, chemical composition, color, size,

design, packing are same, which is not in the present case. Therefore having

simiiar characteristic is factually incorrect and not sustainable.

,
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4.17 .3 As regards (c) that commercially interchangeable with the

goods being valued having regard to the quality, reputation. In this regard it is

submitted that there is nothing on record that the imported goods are

commercially interchangeable with the other imported goods and the quality and

reputation is same or similar. As stated above the quality of the two or more

fabrics do not same except if the brand, quality, grade, size, colour thickness,

county of origin etc is same, which is not the case in the instant case. The

reputation has no relevancy and concern with valuation and even there is

nothing on record in this regard.

4.18 Hence the entire ground on which price has been enhanced by

adjudicating authority is incorrect, wrong and not tenable in terms of CVR 2007.

The criteria adopted by the Adjudicating Authority for enhancing the prices of

similar goods is in complete contravention of Rule 4 and 5 of CVR as stated

above. The price of similar goods is strictly required to be dete

considered as per the condition stipulated th
2:flP

rmined and
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4.17.2 As regards (b) like component materials which enable them to

perform the same function, it is to submit that there is no component in Polyester

knitted fabrics and as regards similar material, it is submitted that it was

categorically mentioned in the Bill of Entry, Invoice that imported goods is of

different color and sizes, hence question of similar material in case of fabrics

does not arise. Instead in case of fabrics, even on little variation on account i.e

colour, shade, design, size etc, the materiai does not remain same. There is

nothing on record or no evidence has been put forth or chemical result which

shows that the present imported consignment is having similar characteristic. It

appears more so completely illegal and not tenable when average price of other

imported goods has been taken for assessment. When average price has been

taken, which means that many imported consignment has been taken into

consideration for determining average value. Hence when even it is very difficult

that two imported fabrics are of same characteristic, the large no. of consignment

can be same. It is further held the imported goods are perform the same function,

it is submit that if we want to compare the goods on their use and function, it

will lead to chaos and become absurd. As an example the shirt may cost from Rs

100/- to Rs 5000/- per piece depending upon the quality size, color, grade etc,

however its functions are same i.e it to be weared by a person. Hence to compare

the goods on the basis of its function is incorrect and factually not possible.

,,,]
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the vaiue of imported goods should be at or about the same time as the

goods being valued;

The sale should be at the same commercial level and in substantially the

same quantity

if moie than one transaction value of identical goods, the lowest such value

shali be used to deterrnine the value of imported goods.

4.19 None of the ingredients is available in the present case on record,

and even otherwise lowest price was required to be taken for assessment,

whereas as in the present case the average value of other imports has taken into

consideration which is in gross violation of the Rule 5 of CVR and in complete

contradiction of genesis and sprit of method of valuation in terms of Section 14

of CA 1962 and CVR 2OO7.

4.2O The assessing officer has re-determined the value on the basis of

AVERAGE VALUE of other imported goods. In this regard it is to submit that

there is no provision at all under Section 14 of CA 1962 or under Rule 4 and 5

of CVR 2OO7 to talce the average value in consideration. The adjudicating

authority has erroneously re-determined the value on presumption and

assumption basis and in contravention of the conditions of the said provisions.

The Rule 4 and 5 of CVR clearly stipulates that lowest price of identical/ similar

goods is to be taken into consideration, whereas the adjudicating authority has

taken the average value which has no basis at all under the eyes of law. There is

no concept of average value under Rule 4 and 5 of CVR 2OO7 of which recourse

has been taken by adjudicating authority. The said OIO is not tenable and legal

and requires to be set aside on this ground alone. Therefore, there is nothing on

record which establish that the prices adopted of similar goods are imported at

or about the same time of the present imports and whether the identical imports

are on sarne commercial level and in substantially the same quantity. When,

these two conditions are not being fulfilled the value of identical goods or similar

goods cannot be adopted at all in terms of Rule 4 of Valuation Rules 2007.

4.21 The appellant has submitted that the law puts the burden of proof

of undervaluation on the Department and it is for the department to make

sufficient enquiry at all major ports. The department failed to provide such proof

to the appellant importer and randomly assess the value on average basis based

on their NIDB data. The charge of undervaluation cannot be upheld on the basis

of NIBD da rts shown in

Page 20 of 26
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the NIBD data were of identical or similar goods and of similar quantity. We have

imported Polyester knitted fabrics of different color and sizes pertaining to

chapter 60063200. It is categorically mentioned in the Contract/ Invoice/

Packing List/ Certificate of Origin the imported goods is fabrics of different colors

and sizes, hence it is nearly impossible that the similar goods or identical goods

are of also of same color and sizes as imported in the present case. Specifically

in the case of fabrics the price can be vary even on color to color and size and

design. In the case of fabrics it is not at all feasible to compare the prices of

similar or identical goods, except if the brand name, fabric, thickness, chemical

composition, color, size, design, packing are same. However in the present case

nothing is on record that all these parameters are similar or identical to the

goods whose value has been taken for assessment. In the case of SWASTIK

MECHATRONICS PVT.LTD vs COMMR. OF CUSTOMS (lCD), NEW DELHI

reported at2Ol4 (314) E.L.T. 373 (Tri. - Del.), the Principal Bench of CESTAT at

New Delhi hold that the NIBD data for valuation of contemporaneous import

cannot be held to be an admissible evidence for the purpose of enhancement of

value.

4 .22 Further tJ e Hon'ble Supreme Court of India also held that the

Transaction value acceptable when enhancement of value not supported by

contemporaneous imports of similar goods in the case of Commissioner $v$.

Polyglass Acrylic Mfg. Co. Ltd. - 2015 (322l,B.L.T. A40 (S.C.). It is settled law that

the transaction value can be rejected on the basis of the reasonable and cogent

evidence of the contemporaneous import of identical or similar goods, having

same country of origin and import at the same commercial level. Onus is on the

department to prove tJlat the invoice value does not represent the true

commercial value in the market. In the case of CCE Vs Modern Overseas reported

at 2005 (184)ELT 65 (CESTAT) it was held that the initial onus is on the revenue

to show that the transaction value is not correct value. In the case of CC vs

Sharda Casting reported at 2005 (187)ELT 506 (CESTAT) it was held that before

proceeding to determine the value of imported goods under rule 4 to rule 9 of the

Valuation rules, 20O7 sequentially the transaction value declared had to be

discarded on the valid grounds.

4.23 Before proceeding, it is quintessential to read and analyze the

provision of Section 14 of the Customs Act 7962 and the Customs Valuation

(Determination of Value of Imported Goods) Rules, 2007. The Section l4 of the

CA 1962 clearly envisage that the transaction .value of such imported goods, that

ir
:t.,
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is to say, the price actually paid for the goods when sold for export to India for

delivery at the time and place of importation, or as the case may be, for export

from India for delivery at the time and place of exportation, where the buyer and

seller of the goods are not related and price is the sole consideration for the sale.

The appellant fulfills all the condition for adopting the transaction value only as

4.24 Hence every condition of Section 14 has been fulfilled, the question

of rejecting Transaction value does not arise and it is completely illegal and not

tenable. Therefore to reject the transaction value and adopt the NIDB data of

similar goods or identical goods is void and to be quashed. The price declared by

the appellant-importer is just and proper and cannot be rejected without brought

on records any cogent evidences. Without prejudice to the above submission, it

is further submitted that they have submitted copies of Sales Contract,

Commercial Invoice, Certificate of Origin, Bill of Lading and certificate of AZO

test along with Bill of Entry. The said documents clearly show that they have

imported Polyester knitted fabrics of different colors and sizes pertaining to

chapter 60063200 at the FOB price of 1.60 USD per KG. They have also remitted

/paid the value of imported goods as declared in the said documents. It is settled

legal principle that unless and until there are evidence on record of flowing of

money directly or indirectly, the transaction value cannot be discarded,

otherwise the entire principle and genesis to assess the goods on transaction

value will become redundant and void and purpose of Section 14 will be defeated

summarily which is not the intention of legislature. There is no iota of evidence

/ documents to show that there is directly or indirectly flow of money to the

foreign seller.

4.25 In view of the above said submissions and to sum up the issue it is

to submit that since adjudicating authority has not alleged any mis-declaration

dlrn

,E
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Page 22 of 26

o the price actually paid was 1.60 USD per KG which is clearly evident from

Contract/ LC/ Invoice/ Packing iist and will be further proved by

remittance certificate issued by the Bank.

o The price is to taken at the time and place of importation and the correct

value was declared of this consignment on the basis of the said documents

. The buyer and seller are not related person

. The price is the sole consideration for the sale and there is no evidence on

record that there are any other consideration flown directly or indirectly

between buyer and seller
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and since there is no evidence of any act of omission or commission to'

substantiate undervaluation of imported goods, as also the adjudicating

authority has neither pointed out cogent grounds for rejection of the declared

value, nor scrupulously followed the mandatory procedures prescribed under

section 14 read with CVR, 2OO7 as discussed supra for the purpose of examining

the veracity of the declared value, the declared value has to be treated as true

transaction value in terms of section 14, and the same cannot be rejected. Hence,

the impugned BOEs are required to be assessed on the basis of declared invoice

value by the importer only.

4.26 In their additional submission, Shri Nikhil Pareek, Advocate, placed

reliance on the Final Order No. 7588812025 dtd. 09.04.2025 passed by Hon'ble

CESTAT, Kolkata in case of Commissioner of Customs (Port), Kolkata V/s. M/s.

R A Electricals in Customs Appeal No.77296 of 2019.

5.1 It is observed that the original Order-in-Appeal dated 03.01.2018

rejected the appeals, including that of the appellant , stating that they were "filed

without a competent person having signed and verified the same." This aspect

has been directly addressed by the Hon'ble CESTAT, Ahmedabad, Final Order

No. A/12645-1266212023 dated 22.11.2023. In the aforementioned CESTAT

order, it was explicitly held that a Custom House Agent cannot file an appeal

under his signature and authorization unless the importer is not in India at the

material time and the CHA or any other person is duly authorized in terms of

Rule 3 of Customs Appeal Rules, 1982. However, the CESTAT further held that

this deficiency should have been pointed out by the Commissioner (Appeals) to

the appellant, and the same could have been corrected. It was emphasized that

such a defect "cannot be a ground for rejection of appeal itself." In the interest of

justice, the matter was remanded back to the Commissioner (Appeals) to treat

this as a defect and offer an opportunity to the appellant to correct the same. In

pursuance of the above order of the Hon'ble CESTAT, the appellant was given

opportunity to rectify the defect and app.-eq1-for personal hearing. After the
.- l
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order

passed by the Deputy Commissioner, Custom House, Mundra and the defense

put forth by the Appellant in their appeal.
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appellant has hled the appeal paper duly signed by the competent authority i.e

Partner , the appeal is taken up for disposal on merits

5.2 The core of the dispute on merits revolves around the enhancement

ofthe declared value of iOO% Polyester Knitted Fabrics based on NIDB data. The

appellant has contended that the adjudicating authority failed to follow statutory

valuation procedures and improperly rejected the transaction value under Rule

12 of the CVR, 2007, without first rejecting the declared value.

5.3 Section 14 of the Customs Act, 1962, read with the Customs

Valuation (Determination of Value of Imported Goods) Rules, 2O07, stipulates

that the value of imported goods for assessment oi duty shall ordinarily be the

transaction value, i.e., the price actually paid or payable. Rule 12 of the CVR,

2OO7, provides for the rejection of the declared value if the proper officer has

reasonable doubt about its truth or accuracy. However, this rejection must be

preceded by a proper inquiry, requiring the importer to furnish further

information or evidence.

5.4 Numerous CESTAT judgments, including the ones cited in Customs

Appeal No.77296 of 2Ol9 (Commissioner of Customs (Port), Kolkata Vs. M/s

Bajaj Writing Aid, Final Order No.77599/2023 dated 31.10.2023, and

Commissioner of Customs (Port), Kolkata Vs. M/s Krishna Wax Pvt. Ltd.,

FO175466-75472 dated 21.03.2018), consistently hold that the rejection of

transaction value is not permissible without valid reasons and proper inquiry.

Furthermore, recent rulings of Hon''ble CESTAT have reiterated that NIDB data

alone cannot form the sole basis for the enhancement of value under the

Customs Act. For instance, the Honbie CESTAT, New Delhi, in a recent case

(M/s Hewlett Packard Sales Pvt. Limited v. Principal Commissioner of Customs

ACC (lmport) Commissionerate, CUSTOMS APPEAL NO. 50203 OF 2O2t)

observed that re-determination of value is invalid without the rejection of

transaction value under Rule 12 of the 2007 Rules. The Tribunal emphasized

that unless the proper officer rejects the transaction value under Rule 12, lhre

valuation has to be based on transaction value as per Rule 3.

5.5 Another important aspect highlighted by the Hon'ble Tribunal is that

voluntary payment of differentiai duty cannot validate improper Customs

reassessment without following proper procedures under Section l7 of the

Customs Ac ule 12 of the Valuation Rules. The Department's reliance
,i E?
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5'6 In the case of appellant, the impugned order indicates that the value

enhancement was based on NIDB data. However, there is no clear indication that
the proper officer followed the procedure mandated by Rule 12, including issuing

a show cause notice, providing an opportunity for the importer to submit further

information or evidence, and recording a speaking order for the rejection of

transaction value and subsequent re-dete rmination. Mere reliance on NIDB data

without fi.ilfilling these procedural requirements is not sufficient to reject the

transaction value. Therefore, the enhancement of value in the impugned order is

legally not sustainable and deserves to be set aside.

5.7 In this regard, I hnd that Final order dtd.O9.O4.2O25 of Hon,ble

CESTAT in Customs Appeal No.77296 ol 2019 pertaining to Commissioner of

Customs (Port), Kolkata V/s. M/s. R A Electricals explicitiy supports the

appellant's contention regarding procedural due process. The reference to

Commissioner of Customs (Port), Kolkata Vs. M/s Bajaj Writing Aid and

Commissioner of Customs (Port), Kolkata Vs. M/s Krishna Wax Pvt. Ltd.

underscores the principle that rejection of transaction value cannot be arbitrary

and must be based on a reasoned process as per valuation rules. These

judgments reinforce the argument that the onus is on the department to

demonstrate how the transaction value is not accurate or truthful, and merely

comparing it with NIDB data is insufficient.

6. In view of the detailed discussions above and consistent with the

principles laid down by the Hon'ble CESTAT, particularly in Customs Appeal

No.77296 of 2019, and other judicial pronouncements concerni.ng customs

valuation, I am of the considered view that the enhancement of the declared

value based solely on NIDB data, without following the due process as mandated

by Rule 12 of the Customs Valuation (Determination of Value of Imported Goods)

Rules, 2007, is legally unsustainable. Accordingly, the transaction value

declared by the appellant is to be accepted and the impugned order is set aside.

7 . The Adjudicating Authority is directed to implement this order and

take necessary actions to finalize the asqessment based on the transaction value

declared by the appellant. '

J i 
':ue-,,,

solely on NIDB data to enhance valuation, without conducting a mandatory

enquiry under Rule 12 or Section V@l examination, has been deemed

procedurally deficient.
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8 The appeal filed by the appellant is allowed.

T|€TRA TESTED

:rtlara /
tiTENDENl

CUSTOMS 
(APP

Tfrqr e1cdt 3i$a)'
EALS), lnNilgoeeno'

3r6cnr-6la

(AMIT

Commission ppea1s),

Customs, Ahmedabad

F. No. S/49-21 1/CUS/MUN I 2023-24 Date: 30.06.2O25

180
{

By Registered post A.D/E-Mai1

To,

M/s. YTH Trading Company,

Shop no. 29, Hi-Life Mall,

PM road, Santacruz (W),

Mumbai-400054

(

Coov

J/
to:

The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.

The Deputy/Assistant Commissioner of Customs, Custom House,

Mundra.

Guard File.

2
a

4

t

a (3r

E

Page 26 of 26


