
(3

F. No. 5/49-317lcUS|MUN 12024-25

dhrrow't erdlo) qrq-ff +-rerqfuq,ir6rl(t{t(

OFFICE OF THE COMMISSIONER OF CUSTOMS (APPEALS}, AHMEDABAD,

d*q6" 4th Floor, Eg+lq4{guoco Bhawan, t{c"IT{tgI=t urar Bhuvan Road
qqflT{t Navrangpura, 3fdtrAl6ll( Ahmedabad - 38o OO9

({qlq_#-qi6 Tel. No. o7s-265a92a]-

DiN - 2026017 1MN00006126EE
s I 49-3t7 I CUS I MUN I 2024-25tr trlEf,s@T FILE NO.

MUN-CUSTM -OOO-APP-645 -25.26

tr
APPEAL No. tsw@3dDRqq,

1962 61ERI

rzao-&'eif,rfu)pNopn
SECTION 128AOFTHE
cusToMS ACT, 1962)

ORDER-IN.

Shri Amit Gupta
Commissioner of Customs (Appeals),

Ahmedabad

rt

qlnr-6-df PASSED BY

21.o1.2026s frqio. onrB

MCH / ADC / AKM I 2o5 I 2024 -25 dated
28.rr.2024

c-egeffioerMe sk{io
ARISING OUT OF ORDER.IN-

OR]GINAL NO.

2r.o1.2026

h
q

ORDER. IN-APPEALISSUED
ON:

Shri Vipin Sharma ,

( the then Preventive Officer at Mundra
Customs House)
Presently posted at CGST & CE
Commissionerate Surat

elfifrfr-diof+mq[ff r.tnxao

OF

AND

THEADDRESS
APPELLANT

ilit
t

Page 1 of 9

5'

qm-oeflffiRqio



is copy is granted free of cost for the private use of the person to whom it is issuedTh

2

&et{ffifu ar'fufrarlllqdiiqqa{+ot{-qfr {qs{rM'erq-MsnEdE-flqEETdTEH-{qeir
a{*1qtfr'atdRt{s€ 3 q'fi+hriE{s{q{sfu'd/sg-ftqfud lwta+ffiual,fmdzrov,
fl sr<rft qq qqaqFf ,n{Hhtgqtaq.:nteq!-qilfi-ie6ffi.

L962 L2s *dr (1) FQ{rs{r}R{d)

er Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

Und

+fftq/ Order relating to :

tf,)

(a) any goods exported

(-s)

Rrr{q{silt-sd}ftc
odd.

I{q{3drt{rlqqmqfsqrfiq
nqrcmtrtqqrf,otq|{|aGr+leiEqrc-e

(b)

in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

any goods loaded

, 7962 3f IIIEIX sTdIqTft

(") Payment of drawback as provided in Chapter X of Customs Act, 1,962 and the rules made
thereunder.

sfr rs-s&.-srqffi fu df, rrr-sfdridr-d+drBg:

gqterul

ation should be in such form and shall be verified in such
may be specifled in the relevant rules and should be accompanied by

manner asThe revision applic

(6)
qft qi,ffi q-drut-#torqrclTtrffi{rqrft q.

3{{ffi1 qlsI{{s,7a70 .6 eE{m

(") Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1g7O

4 copies of this order, bearing

({s) 661qRfrtl{g3tTs,qg(R 4

(b) 4 copies of the Order in-Original , in addition to relevant documents, if any
(rl)

(.) 4 copies of the Application for Revision

(q)

tft qfkdqffi rrur$-E,qts',q!-s,q-defr rh fr.Eq-ctA;qft{A-or{Horiltq's.
{ 5lqfrs1qla}qr-d. 1 o oo / - (Ftrggf, 6qI{IIt,
l,d$fiq-[qlTrd],ffi a{rrcr+ffi . eirr. o
qfugo.,qirtrrrvtqTq,Eqqrrrqkis-stttft s}r.trqqqroTjlrs
I - 3fr wft\r*-dlq€qnr+-ffir. 1 ooo / -

2OOl-

.200

grterul L962

ataqFdqi.

(d)

for fe

dThe u aIC te fo eth T R 6 aich lanp ten fC R S 02 0ympa otw
Hun ddre or 1 Ru cc ons the ou anS dp Sa eth aseC ma eb u dn rC ethv
H ade of o eth r erec ts Cfin S tufei sIC anp d M Cs l1e an uo S tem S the ebeing

SC r1 eb d th Ce stu mopre S 1 9 26Act, rfo fi v1Re s no aC oti n f tlng heppl
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3.

4

copy evidencing (Rupees
Rs.only) ,000 only)

fees,
1n (as amended)

N



oqqiq-fl tEFqq€3{Rrf,d-Ah-{FqEq-fl HdIE€eilqo-fl+fr ;qirrf,fl {Eqq

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.
4 q(S. 2

&gtdtq.{fuilq|qdficrdfErr.fqqrsd&-sqqiqft ietffi {ss{re{r$enETffC{sETdTfrfr }S
qqw'3rlsfrq-q Ls62 olqm rzs q (r) d3{tfMfti.q.-a
idqr<m,Ardlq-rrtcrd{.o3}[CErmrqfl -orrft ro-$r'&-sq€{ffi Raq'aqr3{fff,fi T-o.m
ln respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can fi1e an appeal under Section 129 A(1) of the Customs Act, 1962 in lorm
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

Customs, Excise & Service Tax APPellate
Tribunal, West Zonal Bench

stfu

E-{UT,qf*frfiffid
dtutg@,

2"0 Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

3TTIR

qI,3Id[dl6lI(-380016
,qgql-dt]tl{,

J

q ( 1 )b3rrjH3rfif, &-{rugq"fu fu d{.f,€c-rd-isrft c-

srfuftqq, rgoz EI{T 129, L962 EI{r 129 q (6)rftH{_@

Under Section 129 A 16) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Act, 1962 shall be accompanied by a fee of -

(o)

(a) where the amount of duty and interest demanded and penalty levied by any

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
officer of

rupees;

N)

where the amount of duty and interest demanded and penalty

customs in the case to which the appeat relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

levied by any officer of(b)

Fq\t$ sdft+ff ;{flflqREqg.drHr-ldl+l(Il{q

e{ltroroERrqiqrrlqlTcs'

ere the amount of duty and interest demanded and penalty
toms in the case to which the appeal relates is more than {ifty lakh rupees, ten

levied by any oflicer of

sand rupees

roo/"

,sdiirilf,ffia,q$ffiETqqrn I

(d) An appeal against dris order shall lie before Tribunal on palment of 1070 of the duty deaanded where duty

or duty ard pena-lty are in dispute, o, penalty, whete penalty a-lone is in dispute
tIe

*nffi srqw&qi+slor{w {ffi c.

31(lts-frI
sIqETt-r

qd-dql

Er{r L2e (s}
elq.q'*-q-{afi rqf}\nrS qqs

(o)
(E)

6

(a) in ai appeal for grant of stay ot for rectification of mistake or ior aly other pulpose; or

Under section 129 (a) of the sard Act, every app Iication made before the Appellate Tribunal-

(b) for restoration of an aPpeal or an application shall be accomp anied by a fee of Eve Hundted ruPees
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ORDER-IN.APPEAL

Shri Vipin Sharma, the then Preventive Officer, Mundra Customs House,

currently posted at CGST, central Excise, surat commissionerate, surat
(hereinafter referred to as "the appellant"), has liled the present appeal in terms
of section 128 of the customs Act, 1962 against order-ln-original No.

MCH/ADC/AKM/2osl2024-25 dated 28.t1.2024 (hereinafter referred to as
"the impugned order") passed by the Additional commissioner of customs,
customs House, Mundra, Kutch (hereinafter referred to as "the adjudicating
authority").

2. Briefly stated, the facts of the case in brief are as follows:

2.1 Intelligence gathered by the DRI, Gandhidham, indicated that a
smuggling cartel was involved in the importation of mis-declared and
prohibited goods, including e-cigarettes and toys requiring BIS compliance, by
concealing them in consignments declared as permissible items. The
investigation identified various importers involved in this racket, including
M/s. Nikhat Enterprises (IEC No. ANDPB0477C).

2.2 Based on this intelligence, one import consignment belonging to M/s.
M/s. Nikhat Enterprises was investigated. one consignment, imported in
container No. NYKU084 4232, was covered by Bill of Entry No. 2012900 dated
26.08.2022. The goods were declared as "F1oor clean Mop ( Misc item Non
popular brand) HS code 96039O00.

2.4 subsequently, the DRI conducted a re-examination/ detailed examination
of the goods. It was found that apart from the declared goods, the container
concealed undeclared/mis-declared items, includ irrg 12 cartons containing
9600 pieces of "E-cigarettes " which were not declared in the Bill of Entry.
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2.3 The Appellant, Shri vipin Sharma, was posted as a preventive officer at
Mundra sEZ at the ma:eria1 time. It is a matter of record that the Appellant
had examined the said consignment in container No. NyKUOg4 4232. 

.The
examination order given by the Appraising officer was to " examine as per sEZ
norms, check description and packages l)r.r.t. inuoice and packing fisr." The
Appellant submitted an examination report stating: " Inspected. the lot, checked_

desciption and quantitg ut.r.t. Inuoice .,,
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2.5 A Show Cause Notice dated 30.08'2023 was issued to the importer and

various persons, including the Appellant. The allegation against the Appeilant

was that he failed to examine the goods properly despite directions, which ied

to the ciearance/ attempted clearance of mis-declared and prohibited goods. It

was alleged that his negligence rendered the goods liable for conliscation and

himself 1iab1e for penalty under Section 112(a) of the Customs Act' 1962 '

2.6 The Adjudicating Authority adjudicated the case vide the impugned order

wherein he observed that while the investigation agency DRI "failed to bring

forth the outright connivance of Shri Vipin Sharma," the Appellant had

submitted the examination report without verifying the actual

details/ description of the goods which shows his negligence towards his duty.

Consequently, he ordered as under:

(i) He imposed a penalty of Rs. 20,000/- on the Appellant under Section

112(aXi) of the Customs Act, 1962'

SUBMISSIONS OF THE APPELLANT

3" Being aggrieved with the impugned order, the appellant has filed the

present appeal contending, inter alia, as under:

3. 1 The Appellant contends that the imposition of penalty under section

1 12(a) is lega11y unsustainable as there is no evidence of mens rea, connivance,

or deliberate abarement on his part. He relies on the Adjudicating Authority's

nding in Para 30.13(ii) of the impugned order, which explicitly states that

failed to bring forth the outright connivance" of the Appellant' The

argues that without knowledge or intent to smuggle, penal provisions

ent cannot be invoked against a customs officer performing statutory

/'r
t

rrq

ES

3.2 The Appellant contends that he strictly followed the examination norms

prescribed for special Economic Zones. He relies on Rule 75 of the SEZ Rules,

2006, which stipuiates that inward / outward movement shail be based on self-

declaration and that "no routine examination" shall be made unless specific

orders are obtained from the Development Commissioner or Specilied officer.
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3.3 It is further contended that the examination order issued to him was
general in nature (" examine as per check the goods, inspect the lot. check
description, Qty., w.r.t. Invoice and p/L") and did not contain specific
instructions for 100% examination or opening of all packages. He argues that
he was not aware about any specific inteliigence regarding the concealment of
toys or mis-declaration in the said consignment. He cites GBIC circular No.
92 /2ooo-ctts dated 20.11.2000, which prohibits routine examination of sEZ
cargo at the gateway port in absence of specific intelligence or specific orders
from the AC/DC.

3.4 The Appellant asserts that assessing/examining 35-40 containers a day
makes 10o7o examination of every package impossibre and contrary to trre
faciiitation measures inherent in the SEZ scheme. Therefore, conducting
examination "as per sEZ norms" was the correct procedure, and hording him
liable for goods concealed inside other packages is unjust and in violation of
the Rule 75 of sEZ Ruies 2017 and Board's directions under circula r 92/2ooo-
Cus.

3.5

Act,

The Appellant also claims protection under Section 1s5 of the customs
1962, argoing that his actions were performed in good faith in the

discharge of his official duty, and therefore, no regar proceeding (including
penalty) should lie against him.

3.6 The appellant, in support of his contentions, has relied on severai
judicial precedents, including: Amritlakshmi Machine works vs. commissioner
of Customs (lmport), Mumbai [2016 (33S) E.L.T. 225 (Bom.)] regarding the
necessity of mens rea for invoking Section ll2(a); Amit Ghosh vs.
commissioner of customs (preventive), Kolkata [customs Appear No. 7s232 of
20221 regarding the protection under section 1s5 of the customs Act; and
Minkart India Pvt. Ltd. [HC-2019 (BOM)_VAT] regarding the requirement of a.
speaking order.

PERSONAL HEARING:

4. Shri Ashok Israri, Consultant, appeared for the personal hearing on
18.12.2025, on behalf of the appellant. He reiterated the submissions made in
the appeal memorandum and emphasi zed t},e linding of the Adjudicating
Authority regarding the absence of connivance.

./a:---\-
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DISCUSSION AND FINDINGS:

5. I have gone through the facts of the case available on record, the grounds

of appeal, submissions made by the appellant at the time of liling the appeai

and during the personal hearing, and the impugned order passed by the

adjudicating authority. The primary issue to be decided in the present appeal is

whether the imposition of penalty under Section 112(a)(i) of the Customs Act,

1962 on the Appellant, a Customs Officer, is sustainable in law, particularly in

light of the finding by adjudicating authority that the DRI "failed to bring forth

the outright connivance" of the Appellant.

5.1 The primary contention raised by the appellant is that the imposition of

penalty under Section 1 1 2 (a) of the Customs Act, 1962, is legally untenable

because the adjudicating authority itself recorded a finding that there was no

"outright connivance" on his part. The appellant argues that Section 112(a)

requires mens rea (guilty mind) or active abetment, neither of which was

established.

5.1.1 I find considerable merit in this contention. A piain reading of Section

112(a) indicates that it penalizes a person who does or omits to do an act which

renders goods liable to confiscation, or abets such an act. In the context of a

customs officer discharging statutory duties, penal liability under this section

generally necessitates a finding of conscious knowiedge or active facilitation of

the offence (abetment). In the impugned order, at Para 30.13 (ii), the

adjudicating authority explicitly observed: " I find that the inaestigation

agencu DRI failed to bring forth the outright conniaance of Shri Vipin

sharma in relation to impugned goods." Despite this categorical finding

onerating the appellant of connivance, the authority proceeded to impose

ties based on a finding of negligence' It is a settled legal principle, as held

1.t

e Hon'ble Bombay High Court Works us.

missioner of Customs, that while I l2(a\ rn ay

pose strict liability on the importer, its application to other persons (such as

officers or facilitators) requires the establishment of mens rea or knowledge.

Furthermore, the Hon'lole CESTAT (West Zonal Bench, Ahmedabad), vide Final

order No. 13094-13108 12024 dated 05.12.2024, has categorically held that a

penalty under Section | 12(a) of the customs Acl, 1962 is not sustainable in

the absence of evidence establishing "knowledge" or "reason to believe" that the

in Amitlakshmi Machine

the Iirst part of Section
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goods were 1iable to conliscation. Since the adjudicating authority has

acknowledged the absence of connivance, the essentiai ingredient for imposing

a penalty under Section 112(a) is missing.

5.2 The appellant has further argued that he performed the examination in
accordance with Rule 75 of the SEZ Rules, 2006 and CBIC Circular No.

92l2OOO-Cus dated 2O.II.2000. He submits that in the absence of specific

intelligence and specific orders from the Development Commissioner or

Specified Officer or Assistant/Deput5r Commissioner, a lOOok examination of

SEZ cargo is not mandated, and clearances are primarily based on self-

declaration.

5.2.1 Upon perusal of the relevant rules and circulars, I find that Rule 75 of
the SEZ Ruies indeed emphasizes that the movement of goods is based on self-

declaration and routine examination is not to be conducted unless specific

orders are obtained. The examination order issued to the appellant was general

in nature i.e. " examine as per SEZ nonns, check desciption and packages w.r.t.
inuoice and packing lisl " and did not contain aly specific direction to open

every package or conduct a TOOo/o examination. The appellant submitted a
report stating, " Inspected the Lot. cLrccked description and quantitg tu.r.t.

Inuoice ". In the absence of any specilic alert or intelligence shared with the

oflicer at that time, limiting the examination to a representative lot ,,as per SEZ

norms" cannot be construed as an act of abetment to smuggling or negligence

of duty. Penalizing an officer for not conducting a looo/o examination, when the
governing circulars and rules expressly discourage routine detailed
examination to facilitate trade, would be contradictory to the established legal

framework.

5.3 The appellant has also claimed statutory protection under the p
of Section 155 of the Customs Act, 1962, which grants imm

rov1s10
.1I

Government officers for acts done in "good faith,' in pursuance of the Act

5.3.1 Upon perusal

designed to protect

of the relevant provision, I find that Section 1"85

H

ta*officers from legal proceedings for actions taken in
honest discharge of their duties. Given the adjudicating authority,s own finding
that there was no connivance, it follows that the appellant's actions, even if
arguably negligent, were not malicious and fall within the ambit of ,,good

faith.'.
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5.4 In view of the above, i find that the imposition of penalty on the
appellant is legally unsustainable. The findings of the adjudicating authority
suffer from a contradiction where the appellant is exonerated of connivance yet
penalized for abetment. The appellant acted within the framework of the sEZ
Rules and is entitled to the protection of Section 155 of the customs Act, 1962.

6. In light of the aforesaid findings and observations, the impugned order-
In-original No. MCH/ADC I AKM I 2os I 2o24-2s dated 28. 1 r.2024, passed by
the Additional commissioner of customs, customs House, Mundra, is set
aside insofar as it relates to the imposition of penalty on the appellant, shri
Vipin Sharma.

7. The appeal filed by the Appellant, Shri Vipin Sharma, is allowed with
consequential relief, if any, in accordance with law.

\
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By Speed post /E-Mail

(AMIT GU
Commissioner (Appeals),

Customs, Ahmedabad

Date: 21.O1.2026

To,

(1) Shri Vipin Sharma ,
( the then Preventive Officer at Mundra Customs House)
CGST & CE Commissionerate, Surat.
( Email: -vipin. g20 1 30@gmai1. com)

(2) Sai Tax Law, 4th Floor,
4D Square Mal1, Visat Gandhinagar Road,
Nr Visat Circle, Motera,
Ahmedabad-38O005
( Email-sitaxconsultant.org@gmail. com)

Copy to:
1 . The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
2. The Principal Commissioner of Customs, Custom House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.
4. Guard Fi1e.
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