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Tg vfd 39 @fad & Foft Sugm & forg qua & ot ol @ foe 218 a8 o) fpay T 3,

This copy is granted free of cost for the private use of the person to whom it is issued.

e Sffufam 1962 @1 uRT 129 3 91 (1) @uT FUUA) $ T HEraTE T ARG B
A & FA # B1g Afdd 39 13w d 3R B 15T TeT ST 8 @ 39 2w 3wy
aﬁmﬁaﬂﬁﬁ$mmﬁﬁﬁfﬁ“ﬁaﬂﬂﬁlﬁ[&ﬂﬁﬂﬁﬂﬁﬂ?j,ﬁﬁw,{mﬁml‘i‘n
w92 Al 7% el B gAdernr snded v o 9o 2.

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.

Fﬁmﬁa gEfg &H%QU Order relating to :

(%)

19 & ©U 7 1gTed $Is AT,

any goods exported

()

mﬁmﬁﬁqwmﬁmw%mﬁaﬁmwmmmawm
a1 39 Tod R W IaR W & g odfdrd 7ra IaR 9 919 R 91 39 T4 = R® I
T AT Bt 7T | iférd wra | &t &

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(1)

Harges sififray, 1962 & AT X qUT ITS HH a4TT 7Y (1) & dgd Led o &1
3fera.

(c)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

THRIE STde U T gwTae § [TE Wy § Rad S a1 R d s 9w e o
P! St 3R I9 & a1y Prafaf@a s gaw 23 i

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(P)

BIC BI Tae, 1870 & WG 4.6 HIqA1 1 B A1 [uTled 6T 77 SaR 39 3T 3 4 Toar
Freet e ufy & gemw 89 9 ey g e @ eF =ftv.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as pre
under Schedule 1 item 6 of the Court Fee Act, 1870.

(H)

TG WA & ATl 1Y A SN F 4 Ui, are gl

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any

(1)

qA& & forg ended @1 4 wiagi

4 copies of the Application for Revision.

(H)

ARG ST AR B & (7Y AT SUTTTH, 1962 (@y1 gxnfea) 3 Fuffa org
Y THIE, B, qus, Fadt o fafay 93 & ofif & ol arar 2 A 5. 200/-(FUT &I | 7)1
¥.1000/-(FUT TS FAR ATA ), S4G1 +ft Areen 81, | g9 Rid 1= & waridre Tar o.2.6
mﬁaﬁﬁmf.ﬁw,whnwm,mw&gﬁnﬁmhmwmmmw‘
8 a1 08 B9 & ¥9 4 %.200/- M2 o} 7% arE @ fus 8 @ BN & T9 4 $.1000/-

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

Hg 9. 2 & YT Gfud AHd & faTal o G & G A qle BIs ofad 39 AW F Mg
g al g o a@ duges wfufram 1962 &1 URT 129 T (1) & IH wid W.u.-3
Ao, <19 IMTE Yod MR Va1 F HUTa Ao & guy Fafaf@d od w et &
IHd 8

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

HHRe®, $ald IUTE Yob d ¥al B JUlfery | Customs, Excise & Service Tax Appellate
3iftremvur, ufdt &=ty dis Tribunal, West Zonal Bench

U< Hioid, SgHTAl Ha, [de MRYITR G, | 20 Floor, Bahumali Bhavan,

HHRAI, HeHqIdIG-380016
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

TR STUTTaH, 1962 B! URT 129 U (6) & e+, T HfufTad, 1962 $1 YRT 129
T (1) & A snfia & wry Fafafea e dau g arfee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the
Customs Act, 1962 shall be accompanied by a fee of -

(P)

mﬁmﬁmﬁwwmmmmwwﬁ?wamm
g7 €8 B TP H UTg @G ¥ 91 399 $H 7l dl TP gUR UL,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees,

i @ GrErd ATHA § gl [pdl ST ATUBTR GIRT HITT 71471 Y[edb 3R TS qyT ]
T €€ F1 3P Uld 1@ U 8 P g Afea Tud uare arg | iU | 7l dl; uid g9
¥y

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

ﬂxceedmg fifty lakh rupees, five thousand rupees ;

YiTe @ grafad OTHa B ogl [pd! STHTSed ATUBRI gIRT T 74T Y[ed MR AT dYT Al
IfaT <8 @1 IBH 9T A1 w0U ¥ e gl dl; <9 89R IUT.

here the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

30 oW B [a0G AU S WO, Al TQ Yeb B 10% Hal B W, gl Yeb 1 Yod T4 48 19916 A g, U1 48 & 10%
3 B W, gl $ad o faarg # &, die @ Sy |

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Jad SATUTTaH P URT 129 (T) T il fUiel UMUBU & GHY AR TAS HdeA T3- (P)
P AT F fow a1 Tafadl F1 QURA & fow ar fesdt oy & forg foeg 1w ordite « - sryan
(@)mmmaﬁuﬂmmmﬁﬂaimmmﬁ%mumﬁuﬁﬁmwmm

g1 dTf8u.

Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-
(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

Appeal has been filed by M /s Ethical Specialty Chemicals Pvt Ltd, B-33,
Globus D Mall, Plot no. 5&6, Block H-1A, Sector 63, Noida-201301, (hereinafter
referred to as the ‘Appellant’) in terms of Section 128 of the Customs Act, 1962,
challenging the assessment of Bill of Entry no. 2781254 dated 28.03.2024

(hereinafter referred to as ‘the impugned order’) by the Assessing Officer.

2. Facts of the case, in brief, as per the appeal memorandum are that the
Appellant, at the time of filing of Bill of Entry no. 2781254 dated 28.03.2024,
submitted the Country of origin Certificate (COO) through e-sanchit without
proper code for Asean-India Free Trade Area Preferential Tariff Hence, the
system has not accepted the duty benefits against COO. At first BE was assessed
under RMS without COO details. The appellant vide letter dated 29.03.2024 had
submitted a request to re-call the RMS assessed Bill of Entry and to insert the
COO benefits, the importer has also sent through e-sanchit the COO with proper
Code. The appellant also submitted that they were ready to pay penalty if
imposed by the department. The amendment fees of Rs. 1000 /- was paid by the
Appellant.

2.1 As, the Bill of Entry was filed with incorrect details, penalty of Rs.
10,000/-under Section 117 of the Customs Act, 1962 was imposed. The COO
uploaded in e-sanchit by the said importer is for the CTH 25292100, whereas,

the Bill of Entry is filed under CTH 25292200. As CTH is different than the CW

mentioned in COO, therefore, the benefit of County of Origin was not gwg&ab
the said importer. Thereafter, the Bill of Entry was assessed without COO bép

as per request of the importer by leving BCD @5% and applicable SWS on mN(\m}ze

value of Rs. 25,85,520/-. The BCD @ 2.5% is payable for Acid grade ﬂu-:::rspar
containing by weight more than 97% of calcium fluoride" whereas, the
description of the product mentioned is "Fluorspar Powder" for which BCD
should be levied at 5%. As per analysis certificate, the content of calcium fluoride
1s more than 97%, therefore, the product should be classified under CTH
25292200 and BCD payable is @5%. The appellant had wrongly paid BCD @2.5%

on excess cargo of 930KGs.

2.2 Consequently, the Bill of Entry was assessed without giving benefit
of COO as per request of the importer. Further, the appellant importer has also
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paid the duty levied without any protest.

SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeal wherein they have submitted grounds which are as under:-

3.1 The appellant has submitted that the work of appraisement of
documents and assessment of duty have been done without applying mind and
total unawareness of work is displayed in the instant case. The work of
assessment/appraisement of duty is done in irresponsible manner towards
trade. The exemption from Customs duty is allowed to ICT heading Nos. 2525 to
2530, the data submissions under 25292200, was objected by a technical issue
that Exemption certificate is showing ICT 25292100, hence it was advised

submit request for re-call of Bill of Entry for allowing corrections. The appellant

have complied same.

3.2 The duty exemption certificate is accepted by approving same on
face of Bill of Entry column Certificate(s) in lieu of bond, then in such event no
Customs duty is payable should have been corrected, while completing
assessment. That for the sake of argument if ICT 25292200 is taken as correct
without claim of exemption, the duty leviable as per tariff is 2.5%, whereas duty
-red @ 5%. Also when validity of Certificate under Asean-India Free Trade
\P¥ferential Tariff is accepted, then Customs duty is NIL, but appellant had

@payment as per assessment.

The Appellant has submitted that there was no malafide interest or
hiding any facts from the Customs authorities, hence levy of fine and penalty are
not just and fair approach by Lower authority. As per Hon'ble Apex Court even
a penny as penalty is not just and fair, if no malafide intention is found on
records. The same may kindly be ordered to be refunded. The appellant has
submitted that the trade should be given opportunity for explanation and/or
trade should know the reasons for resorting to such harsh steps. That there is
no offence and/or violation of any provisions of Customs Act 1962 by the

appellant, hence recovery of Rs.1000/- towards fine and Rs.10000/- towards

penalty is also unlawful act, which may also be set-aside and order of refund of

Customs duty, fine and penalty as under may please be ordered in the interest
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of justice . The details of amount sought as refund is as under :-

01] Rs.149314.00 Towards customs duty.
02] Rs. 675.00 Interest levied.

03| Rs. 1000.00 Towards Fine.

04] Rs. 10000.00 Towards Penalty.

e ——— ——— —— — — — —
T —— I —— — — — — —

Rs.160989.00 Total.

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 19.06.2025,
following the principles of natural justice wherein Ms. Prabha Aggarwal, Director
of the Appellant appeared for the hearing and she re-iterated the submission

made at the time of filing the appeal.

DISCUSSION AND FINDINGS:

5. [ have carefully gone through the case records, and the defense put

forth by the Appellant in their appeal. P pr ”

a.1 On going through the material on record, I find that the fnl(my{rgg"i \
i1ssues need to be addressed: \ﬁ-.:k‘*- SN _’ : j

(1) Whether the non-issuance of a reasoned, formal adjudication ardér".
(Speaking Order) by the Adjudicating Authority to the Appellant,
articulating the basis for denying the preferential tariff exemption and
imposing fine/penalty, violates the principles of natural justice and

warrants the remand of the case.

0.2 Before going into the merits of the case, I find that the appeal has been
filed after a delay of 10 days beyond the prescribed limit of 60 days. Appellant
has submitted the reason for delay that they were repeatedly requesting the
issuance of speaking order which was not issued. In the interest of justice, I take

a lenient view and condone the delay of 10 days and admit the appeal.
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5.3  Now coming to the merits of the case, the foundational principle of natural
justice mandates that administrative and quasi-judicial authorities must give a
reasoned decision, commonly known as a "Speaking Order". The denial of a
claimed duty exemption, followed by an assessment at a higher rate and the
imposition of a penalty/fine, constitutes an action adverse to the Appellant. Such
an action requires the authority to communicate the underlying reasons to the
aggrieved party. The CHA's letter on 09.04.2024 stating they were "advised by
our principals for arranging payment of Customs duty to avoid further monetary
losses" was clearly an act under duress to prevent massive detention and
demurrage charges. As per the comments on the appeal received from Deputy
Commissioner, Import Assessment, Customs House, Mundra , the impugned Bill
of Entry was assessed without COO benefit as per the request of the Appellant.
This cannot be construed as a voluntary waiver of the statutory right to a
reasoned order. The Appellant's continued subsequent requests for a "Speaking

Order" confirm that the payment was under protest to secure the release of the

cargo.

5.4 The original Bill of Entry (BoE No. 2781254 dated 28.03.2024) filed
by the Appellant claimed a 'Nil' rate of Basic Customs Duty (BCD) under the
AIFTA-COOQ. The Customs Authority subsequently denied this benefit, assessed
the BCD at 5%, and levied a fine and penalty. This denial of a claimed exemption
and application of a different duty rate clearly constitutes a re-assessment (or

alteration of the self-assessment). Since the proper officer deemed the self-

% ment (i.e., the claim for Nil duty under the AIFTA-COOQO) to be "incorrect in

- ’%’}%_ fhterial particular," a Speaking Order detailing the reasons for this re-
Lf Pl

-
T
-

sgsbment was legally mandated by Section 17(5). The record clearly shows the

__-* dmissibility of the exemption and the imposition of a penalty/fine. The

bsequent request for payment by the CHA to mitigate demurrage cannot,

under any circumstances, override the statutory requirement for a reasoned

decision.

9.0 The Appellant contends that no "speaking order" was passed and no
opportunity of hearing was provided before the re-assessment. The imposition of
a penalty/fine of Rs. 10,000/- and Rs. 1,000/- respectively is a punitive action
under a specific statutory provision. The Appellant categorically submitted that
they were: "not informed/permitted any opportunity to explain the

circumstances which lead the assessing officer to impose fine and penalty". The
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non-issuance of a reasoned order on this matter is a gross violation of the 'audi

alteram partem' rule (hear the other side).

5.6 The necessity of a speaking order is universally upheld as a cardinal
tenet of natural justice. The Adjudicating Authority, by failing to issue a reasoned
order, has acted in a quasi-judicial capacity without disclosing the material on
which the adverse decision (re-assessment, fine, and penalty) was based. This
omission prevents the Appellant from effectively challenging the decision and
curtails the Appellate Authority’s ability to conduct a meaningful review. As the
Adjudicating Authority has failed to pass the statutory speaking order, the
matter must be remanded back to the original authority with a directive to
comply with Section 17(4) of the Customs Act, 1962, and pass a reasoned order
under Section 17(5) of the Customs Act, 1962 for the re-assessment, explicitly
addressing the rejection of the COO and the legal basis for denying the AIFTA
exemption, the imposition of fine and penalty. The Appellate Authority cannot
assume the role of the original Adjudicating Authority and provide the reasons

in place of the Proper Officer.

0.7 Since a penalty and a fine were imposed under the Customs Act,
1962, 1t was mandatory for the Adjudicating Authority to pass a formal, reasoned

Order-in-Original, even if the assessment was done on the system. The Appellate

Authority cannot confirm the penalty/fine without reviewing the origj

reasoned order.

¥

5.8 While the Appellant's primary contention rests on the nﬂn-recé‘ifnt 8
a speaking order, they refer to the payment under duress and lack of mala fide = .’/
intention. This indirectly aligns with the spirit of jurisprudence requiring
proportionality in penalties, which cannot be judged without the original

decision. The Appellate Authority's power to remand under Section 128A of the

Customs Act, 1962, is for the purpose of ensuring all legal and procedural
requirements are met. The non-existence of a speaking order is a procedural

defect, directly impinging on the Appellant's right to appeal a reasoned decision.
Therefore, the current situation of proceeding without a formal speaking order

constitutes a procedural lapse and a violation of the fundamental principle of

natural justice, warranting a remand.

Page 8 of 9



F.No. S/49-78/CUS/MUN/2024-25

0. In exercise of the powers conferred under Section 128A of the

Customs Act, 1962, I pass the following order:

(i The matter is remitted back to the Adjudicating Authority to pass a fresh,
reasoned, and formal "Speaking Order" (Order-in-Original) addressing all the

issues raised by the Appellant in their appeal memo.

T The appeal filed by M/s Ethical Specialty Chemicals Pvt Ltd is hereby

L(;ﬂ/
(AMIT GUPTA)

Commissioner (Appeals),
Customs, Ahmedabad

allowed by way of remand.

F. No. S/49-’?8/CUS/MUN/2024-2_;§-9———, [ Date:13.11.2025
By Speed Post/E-Mail _

To, (57 e N\

M /s Ethical Specialty Chemicals Pvt Ltd, | *’;,g? \ -:x
B-33, Globus D Mall, Plot no. 5&6 oA )y
Block H-1A, Sector 63, \ " x:,:/ Py "‘_/;l
Noida-201301 N\ Fangss/

Copy to:
\)/ The Chief Commissioner of Customs, Gujarat, Custom House,

Ahmedabad.
2.  The Principal Commissioner of Customs, Custom House , Mundra.
3. The Deputy/Assistant Commissioner of Customs, Custom House,
Mundra.

4. Guard File.

TTESTED

W
SUPRERINTENDENT

v e ( 3IEERT), HEHRTATE
CUSTOMS (APPEALS), AHMEDAZAD
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