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where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms in the case !o

which the appeal relates is five lakh rupees or less, one lhousand rupees;

r hl i where the amounl ofduty and inlercst dcmanded and penalty levied by any officcr o[ Custorns ir tlre oasc

to which the appcal relates is urore than five lakh lupees but not exceedin!, fift1- lakh rupccs. five thousand

rupecs;

An appeal against this order shall lie before the Tribunal on payment of l07o ofthe duty demanded where duty

or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Under section 129 (a) ofthe said Act, every application made before the Appellate Tribunal-

an appeal for grant of stay or ftir rectification of mistake or for any other purPose; or

estoration ofan appeal or an application shall be accompanied by a fce of five Hundred rupees/(-

I
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.l{tfl-{ srftm + sr.r qffifu6 Em Sgg dt qrBs-

Under Section 129 A (6) ofthe Customs Act, 1962 an appeal under Section 129 A (l) ofthe Customs Act,
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(c) where the amount ofduty and interest demanded and penalty levied by any officer ofCustoms iD the gase to

which the appeal relates is more than fifty lakh rupees, ten thousand rupees
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M/s. Pioneer Polyleathers pvt. Ltd., plot No. 24,75 & 76, Sector_4,llE,

Pant Nagar, udham Singh Nagar, Uttarakhand-2631s3 
.(herei',after referred to

as the 'appellantJ have filed the present appeal under. section l2g of the

customs Act, 1962 challenging the assessment made in Bill of Entry No.

8379085, dated o8.10.2018 (hereinafter referred to as th. ,impugned BEJ filed

at Mundra Port.

2. Facts of the case, in brief, as per appeal memorandum are that the I

appeliant had imported the consignment of ritanium Dio>:ide Anatase cA- 105
against Advance Authorisation No. 0510407g37 dated 19.o9.2olg arrd cieared
the same claiming exemption from payment of BCI) and IGST under
Notification No. 18/2015-cus dated 1.4.2o1s as amendei by Notification No.

79 /2o77-C.x dated 13.10.2017. The i-pug.,.i BE was <ruly assessed by the
Proper officer under section 4T ol the custom Act, 1962, who after due
verification, extended benefit under aforesaid Notification and thereafter, the
consignment was granted Out of Customs chafge by the

examination and verification that the consigrrment we

Proper Officer after l-
s as declared and ,

assessment was in order. Further, the levy of Goods and service Tax (,,GST,,) ;:.-..
was introduced w.e.f. ol.o7.2or7, and various Notifications including the :r ' , 

j

Notification No. 18/201S-cus, dated 01.04.201s was amended vide Notification
f-' No. 79 12077- customs, dated r3.10.2or7, to provide lhe exemption from

payment of IGST and compensation cess, subject to the conditions: (i)
Discharge of export obligation shali .only be by physical exports; and (ii)
Exemptiorr shall be subject to pre-import condition. Further, the DGFT had
also issued a Notification No. 33/2015-2020, datcd 13.lo.2ol7 amending
various' provisions of the Foreign Trade policy 2O 15-20, whereby the ,,pre_

import condition" was incorporatcd in paragraph 4.14 ther.eof with effect from
13.ro.2o17. The said condition was inserted by the Notifi,:ation No. 79 l2o17
dated 13'1o.2o17 and was further omitted vide Notifica tion No. ol/2olg-
customs dated 10.01.2o19 issued by the central Board of Indirect Taxes and

Customs (CBIC). In view thereof, for the period betwr:en 13.10.2017 to
o9.o1.2o19' the pre- import condition was mandatory for the importer to be

entitled to exemption from payment of IGST.
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2.L Further, the Hon'ble High Court of Gujarat, in case of Maxirn T\rbes

Comparry Pvt. Ltd. V/s. Union of India, reported in 2019 (368) ELT 337

quashed the "pre-import condition" which was inserted vide Notification No.

79l2Ol7-Cus dated 13. 1O.2017. However, the said judgement was challenged

by the Customs department before.the Supreme Court. The Hon'ble Supreme

Court, by its order and Judgement dated 28.04.2023 in case of Union of India

and Ors. Vs. Cosmos Films Limited reported in 2023 (5) TMI 42 -Supreme

Court allowed the appeal filed by the Revenue and upheld the validity of the

pre-import condition. The Hon'ble Supreme Court further directed the

government to clarify the procedure for availing recredit / refund of the taxes

that the exporters will be paylng pursuant to the judgement. Thereafter, the

CBIC had issued the Circular No. l6l2o23-Cus dated 07.06.2023 providing
I

the procedures for the payment of IGST and Compensation Cess by the

Importers who have violated the pre-import condition and taking ITC of the

same. The Joint DGFT by his,trade Notice No. 7 of 2023-24 dated O8.O7.2023.

ciarilied that aII the. imports mdrde under Advance Authorization Scheme on or

after 13.10.2017 & upto eind including 09.01.2019 which could not meet the

pre-import condition may be regularized by making payments as prescribed in

ular No. 16l2O23-Cus dated 07.06.2023

2 ther, in view of the said Circular and Trade Notice, the appellant

to re - assess impugned BE. In view of such request, the concerned

'.i a
JI;t
9t

\}tr ms au thority re - assessed impugned BE and had assessed the amount of

IGST iiterest thereof payable by the appellant which was subsequently paid by

the appellant

3. Being aggrieved with the re-assessment of impugned BE, extent to the

assessment/recovery of the said amount of interest on the IGST payable /paid,

the appellant have filed the prdsent appeal and mainly contended the following:

That the payment in the present case is of IGST leviable under Section 7

and Section 9 of Customs Tariff Act, 1975 and not of Customs Duty

leviable under Section 12 of the Customs Act, 7962 and as per provisions

of Section 28AA of the Customs Act, 1962 invoked in the Show Cause

Notice for demand and recovery of interest, provides for levy and recovery

of interest on Customs Duty leviable under the provisions of the Customs

Act, 1962. Thus, in the absence of any machinery provisions for recovery

of interest on IGST leviable under Section 7 and Section 9 of the
I

,L

J-r7/
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Customs Tarifl Act, 1975, demand for interest, carnot be countenanced

and relied upon the judgment of Hon'ble Supreme Oourt in the matter of

Mahindra & Mahindra Ltd. Vs. UOI - (2023) 3 Centax 261 (Bom.),

wherein the Hon'ble Court has since propounded th,-- law as under-

"34. Section 9A(8) of the Customs Taiff Act, 1975 rlhich
bonoued prouisions from Customs Act, 1962 did not borroul
prouisions relating to interest and penaltA. Thet Hon'ble Courts,
in judgments cited supra, held that in uiets of no specific
borrouing, no interest and penaltg can be itnposed on anti-
duntp tg tlutg. Later on, Finance (No. 2) Act, 2OO4 amend.ed

sub-sectiort (B) of Segtion 9A suitablg to inch,'.de interest and
penalty. Hou)euer, similar amendments haue not been made to
Section 3(6) of the Customs Tariff Act, 1975 reloting to CW, i.e.

additional dutg equal to exci.se dutg or Section 3(4) of Customs
Tariff Act, 1975 relating to SAD, i.e. special act.ditional dutg or
surcharge under Section 9(3) of the Finance Act, 20O0, 35.
Further, Section 12 of the Customs Act, 1962 leuies dutg on
goods imported into India at such rates as mo11 be specified in
the Customs Tariff Act, 1975, Section 2 prouicles the rates at
which duties of customs are to be leuied under the Customs
Act, 1962 are as specified in tlrc first and second sclrcdules of
the Customs Tariff Act, 1975. In Section 12 of tirc Customs Acti.

1962, there is no reference to onA specific proui;ion of Custoric
Tariff Act, 1975."

That the imposition, levy and coliection of intbrest is contrary and ei-:.l

facie illegal insofar as the Hon'ble ,Supreme Court in the judgment dated

28.4.2023 cited supra, did not order for imposition and collection of

interest on the Tax. Similarly, in the CBIC's Circular 16/2023-Cus dated

7.6.2023, it is not mentioned an5,where for collection of interest. Thus,

on one hand the appellant is obligated to pay duty anl on the other hand

it is entitled to avail input credit of duty so paid and utilize the credit for

payment of GST liability on its supplies in DTA or claifl refund of the

same as permissible in Iaw.

That in terms of Hon'ble Supreme.Court's aforesaid order, entire exercise

being Revenue neutral, imposition of interest is e>:-facie bad in law.
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Appellant submits that in the aforesaid judgment, Hon'ble

Court clearly mandated as under -

"Houeuer, since the rgspondents were enjoying inteim orders,

till the impugned judgments were deliuered, tLue Reuenue is

directed to permit them to claim refund or input credit (w"hicheuer

applicable and/ or whereuer customs dutg was paid). For doing

so, the respondents shall approach the jurisdictional

commissioner, and apply uith doanmentary euidence uithin six
uteeks fram the date' of this judgment. The claim for refind ./
credit, shall be examined on their rteits, on a case-bg-cose

basis. For tlrc sake of conuenience, the reuenue shall direct tle
appropriate procedure to be fotloued, conuenientlg, through a
Circular in this regard."

PERSONAL HEARING

4. Personal hearing in the matter was held on 29.04.2025 in virtual mode.

Ms. Jyotika Sharma, Advocate, appeared for hearing on behalf of the Appellant.

She reiterated the submissions made at the time of filing of appeal. She

submitted judgement of Hon'ble High Court of Bombay in the case of AR

Suplhonates Private Ltd Vs. Union of Ipdia wherein Circular No. 16 ol 2023

Customs dated 07.06.2023 was declared bad in 1aw and submitted that th6

judgement is squarely applicable in the present case.

s ON AND FINDINGS

Supreme

rli

*

y the

have carefully gone through the facts of the case and submissions made

appellant in their appeal memorandum as well as submissions made at

the time of personal hearing. I find that the appeal have been liled against re-

assessment of Bill of Entry. It is observed that the Hon'ble Supreme Court in

case of ITC Ltd Vs CCE Kolkata [2019 (368) E,LT216I has held that any person

aggrieved by any order which would include self-assessment, has to get the

order modlfied under section 128 or under relevant provisions of the custorns

Act, 1962. Hence, the appeal preferred by the appellant against assessment

made in the aforesaid Bill of Eptry is maintainable as per the judgment of the

Supreme Court in ITC case supra.

{l

I
i
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5.1 However, before going into the merits of the cilse, I find that the

appellant have filed the present appeal on lg .12.2023. In the Appcal

Memorandum, the date of communication of the decisic,n or order appealed

against is mentioned as 07.7o.2o23, which is mentioned rs the out of charge

date. In the Bill of Entry, the date of re-assessment and ort of charge date are

mentioned as 2O.O9.2O23 and 07.10.2023 respectively. Hence, the date of re-

assessment mentioned in the impugned BE rs 2o,o9.2o2ii which is the actual

date of communication of decision or order appealed against. In this regard, I

place reliance on the cerse law of JINDAL DRILLING & IND(jSrRIES LTD Versus

C.C. (IMPORT), NHAVA SHEVA 2014 (31+l E.L.T. 4ST (Tri. - Mumbai) wherein

the Hon'ble Tribunal held as under :-

:

' 5. We haue carefully considered the iual submissions;. There is no dispute
about the fact that the goods haue been assessed. to d.uty on 9-6-20O9 and_
the assessment order uos passed on that date. It is an entirely d.ifferent
matter that the appellant paid the dutg subseqttently and got tle good-s
cleared afi.er exantination bg the Customs and out c,f charge ord.er tuas
issued on 17-6-2009. As per Section 128 of the Custo,ns Ac{, ,,ang person
aggieued bg ang decision or order passed under this Act bg an offi.cer of
Customs lou.ter in rank than a Commissioner of Customs, may appeal to the
commissioner (Appeals) ,tithin 60 dags from the date of communication to
hirit of such decision or order prouided that tlle cor.,missilner (Appeals)

ToU, if he is satisfied that tle appellant was preDentetl. by sufftcieit cause .

from presenting the appeat uithin the aforesaid. peiod" of 
-6O 

dags, altout to
be presented uithh a further period of 3O doys". From the prouisions 6f tau_t
stated aboue, it is clear that the appeal has to be filed. tLitiin AO aagi yrom
the communication of the assessment order. In the pre:;ent case it ii not in
dispute that the assessment order taas passed and communicated. on 9-6-' 2009. Therefore, the time limit for computing the appeal peiod. has to be
counted. from 9-6-2O09 which is the date of contmunication of
cssessment order and not from 17-6-2009 ushen the out of charge o
u.tas passed.

t ;lj

1,. *

*

I
5.2 In view of the above, I Iind that there is delay of IiO days in filingrpt

appeal beyond the prescribed time limit of 6O days as stipu- ated under Sectioh

128(1) of the Customs Act,7962. The relevant legal provisir>ns governing filing

an appeal before the Commissioner (Appeals) and his pow3rs to condone the

delay in filing appeals beyond 60 days as contained in llection 128 of the

Customs Act, 1962 are reproduced below for ease of referencej ..E

SECTION 128. Appeals to [Commissioner (Appeals)]. 
- 

(1) Any person
aggieued bg any decision or order passed under this ,4..ct bg an officer of
c:Ltstoms louter in rank than a [Principal Commissiotrcr of Customs or

Page l8
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[Prouided that the Commissioner (Appeals) mag, if he is satisfied that the

appellant tuas preuented bg sufficient cause from presenting the appeal

tuithin the aforesaid peiod of sirtg days, allow it to be presented uithin a

further peiod of thirtg dags.l

Section 128 of the Customs Act, 1962 makes it clear that the appeal has

to be filed within 60 days from the date of cornmunication of order. Further, if

the Commissioner (Appeals) is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of 60

days, he can allow it to be presented within a further period of 30 days.

5.3 It is.observed that there is delay of 30 days in Iiiing of appeal beyond the

statutory time limit of 60 days. The appellant vide their appeal memorandum

submitted the application of condonation of delay wherein they submitted that

CHA forwarded the impugned BE to the appellant on 04.72.2023 and

thereafter, appellant forwarded the same to the counsel's office on 06.12.2023

and drafting of the appeal took some time, resulting in 12 days delay. They

requested to condone the delay and decide the case on merits. However, there

is actual delay of 30 days beyond the period of 60 days which is condonable in

terms of proviso to Section 128(1) of the Customs Act, 1962. In the interest of
l.
Ij,utti.., I take a lenient view and allow the said appeal filed by the appellant as
'l '/r;,-r
adr6i&d by condoning the delay of 30 days in filing appeal under the proviso

*a*rtr" 128(1) of the Custom'A ct, 1962.
":: l-l i

51!, /t regards the merits of the case, it is observed that the Appellant had

i tm-ported the impugned goods vide Bill of Entry No. 8379085, dated 08.10.2018

under Advance Authorisation No. O51O4O7A37 dated 19.09.2018, claiming

exemption from BCD and IGST under Notification No. 18/2015-Customs as

amended by Notification No. 79 12Ol7-Customs. Further, Notification No.

79 12O17-Cus dated 13.10.2077 ctted a pre-import condition for exemprion,

' appiicable from 13.1O.2O17 to 09.01.2019. which was set aside by Hon,ble

Gujarat High court, but the supreme court upheld the pre-import condition in
' the Judgment cited in.the matter ol Union of India u. Cosmos Films (2023), and

further directing the government to clarify proceduies for re-credit/ refund of

taxes, to which the CBIC issued Circular No. 16 /2O23-Cus, allowing

\n

,7
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Commissioner of Customsl may appeal .to tLrc [Commissioner (Appeals)] l,

[within sirtg dags] from the d ate of the communication to him of such I

deci.sion or order. I
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regularization of imports made during this period try paying IGST and
compcnsation cess. Further, it observed that the appellant, after their request
of re-assessment of the Bill of Entry which resulted in a demand IGST and
interest, paid the entire amount of IGST along with intersst of Rs. 5,03,115/-.
However, the appellant has contended that the recovery ,tf interest is contrary
to the Bombay High court's ruling in Mahindra & Mal'indra. Therefore, the
issue to be decided in the present appeal is whether the re-assessment made

by the proper officer in the impugned Bill of Entry levyirg the interest, in the
facts and circumstances of the case, is legal and proper or otherwise.

5.5 It is observed that that no speaking order has bet:n passed for the re-
assessment of impugned.Biii of Entry. Hence, I find tha.- entire facts are not
available on records to verify the claims made by the appe llant. copy of appeal

memorandum was also sent to the jurisdictional ofi icer for comments.

However, no response have been received from the jurisdictional office.

Therefore, I find that remitting of the case to the prope r officer for passing

speaking order becomes sine qua non to meet the ends of justice. Accordingly,
the case is required to be remanded back, in terms of sub-section (3) of section
728A of the Customs Act, 1962, for passing speaking ,rrder by the proper
officer by following the principles of natural justice. In this regard, I also rely
upon the judgment of Hon'ble High court of Gujarat in carre of Medico Labs -

2004(173l, EUT 117 (cuj.), judgment of Hon,ble Bombay High Court in case of
Ganesh Benzoplast Ltd. l2O2O (3741 E.L.T. S52 (Bom.)l and judgments of
Hon'ble Tribunals in case of Prem steels p. Ltd. - [ 2or2-'lloL"l317-cESTAT-
DELI and the case of Hawkins Cookers Ltd. l2ot2 (2841 E.L.T.677 (Tri. _ Del)l

holding that commissroner (Appeals) has power to rem€lnd the case under
section-35A (3) of the central Excise Act, 1944 and secr.ion- 12gA (3) of the

Cusloms Act, 1962.

5.6 It is observed that Hon'ble High Court of Rombay in case of M/s A.R.r'

Sqlphonates Pvt. Ltd: vs Union of India in WP No. 19366 ot' 2024 has passed a 
.

judgment dated 09.04.2025 in a similar matter which.has also been relied

upon by the appeilant . In view of the same, the prop€r officer shall also

examine the facts and the appiicability of the said judgmenr- in the instant case

while deciding the above matter. Further, the decision of Hon'ble Tribunal

fehmedabad in case of M/s. Chiripal Poly Films Ltd V/r;. Commissioner of

Customs, Ahmedabad reported at 2O24(9ITMI 940-CESTAT Ahmedabad ( Final

Order No. 11628-1163012024 dated 23.07.2024 in Appeat No. 10228 of 2024)

Lv
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on the same issue shall arso be examined by the proper officer while deciding
the above matter.

6' In view of the above; I alrow the appeal by way of remand and remit
the matter pertaining to this appeal to the proper officer, who shall aicertain
the facts, examine the documents, submissions made by the apperant
including the submissions made in the present appeal proceedings and pass

speaking order under section 17(s) of the customs Act, 7962, after following
principles of natural justice as per the legal provisions. while passing this
order, no opinion or views have been expressed on the merits of the dispute or
the submissions by the appellant in this regard, which shall be independently
examined by the proper officer.

.+ \u-ilr1
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F. No. S/49- I 52lCUS/MLrN/2023

M/s. Pioneer Polyleathers pvt. Ltd.,
Plot No. 74,75 & 76, Sector-4,llE,
Pant Nagar, Udham Singh Nagar,
Uttarakhand-263153.

. Commissioner (Appeals)
Customs, Ahmedabad

Date: 30.04.2025
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