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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following categories of
cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint
Secretary (Revision Application), Ministry of Finance, (Department of Revenue) Parliament Street, New
Delhi within 3 months from the date of communication of the order.
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Trafara STERW/Order relating to :

N9 & = H amarad ®1s @7,

(a)

iny goods imported on baggage.

()
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any goods loaded in a conveyance for importation into India, but which are not unloaded at_their place of
destination in India or so much of the quantity of such goods as has not been unloaded at any such destination
if goods unloaded at such destination are short of the quantity required to be unloaded at that destination. ‘
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Payment of drawbac@provided in Chapter X of Customs Act, 1962 and the rules made thereunder.
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The revision application should be in such form and shall be verified in such manner as may be specifiedin | |
| the relevant rules and should be accompanied by :

BT WY TIT, 1870 & HG W.6 TGN 1 & ot Puffva fve e srgar 3w emdwr &t 4 wfaa,
gt g ufa & vary 31 &t e yew Ree am e ol

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescribed under Schedule |
I item 6 of the Court Fee Act, 1870. e

T GXATAV B SHTTAT WY A TSN BT 4 Wiadi, A 8l

(b)

4 copies of the Order-in-Original, in addition to relevant documents, if any i

e g o Y 4 afea <

(c)

4 copies of the Application for Revision.

GRIEUT ST GTAR Y & forg HaTgpes SfuraH, 1962 @y ﬁﬁtﬁﬁamﬂwm}m H
Tiite, v qus sraheny fifdy el & 2fidd ord= omar 8 §'%. 200/~ 7w 3 9 w3 YaT %.1000/-
| (FFUR TP R A, T 2t A 818 WA ymrar & waidres e 4. aR.6 9 S,

T Yo, /T 14T ST, TRTIT 4T &8 Y RS- T o o a1 399 &9 81 ot 29 v &
U H $.200- 3R uf v wrE F afire 8t vl F =0 7 %.1000,-

d

. The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupess two Hundred only) or :
Rs. 1,000/~ (Rupees one thousand only) as the casé may be, under the Head of other receipts, fees, fines,
forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act, 1962 (as amended) for filing
a Revision Application. If the amount of duty and interest demanded, fine or penalty levied is one lakh rupees
or less, fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000)/-,

e H. 2 & HTHE! & STTAT =0 UTHa! & G § aIg SIS e 59 e A T8
TEYH BT 81 At & e iffw 1962 F 4RT 129 T (1) F T wiH w3 A Srarges,
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| In respect of cases other than these mentioned under item 2 above, any person asgrieved by this order can file |
an appeal under Section 129 A(1) of the Customs Act, 1962 in form C.A -3 befure the Customs, Excise and
Service Tax Appellate Tribunal at the following address :

W, ﬁfsﬂumwa@maﬂ Customs, Excise & Service Tax Appellate Tribunal,
rifergarfireur, ufdd esig i West Zonal Bench

gER) T g e, e MRUTTR g, | 2™ Floor, Bahumali Bhavan,

URGL, HEHSTEE-380016 Nr.Girdhar Nagar Bridge, Asarwa, Ahmedabad-380
' 016
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the Customs Act,
1962 shall be accompanied by a fee of -

e | FHEAId ATHS § W61 fhl AIATYe® STUBRI GRT T 74T Yo AR TS TUT TaT ;r
T &8 P THH U9 ARG FUC A1 3T $H 81l U §9R FUT. .

(a)

where the amount of duty and interest demanded and penalty levied by any officer of Customs in the case to
which the appeal relates is five lakh rupees or less, one thousand rupees;

T ¢S H I U AE Y S AfrT FUd vaTw oE & U 7 81 4l Uid §WR $UT

|

(b)

—————

where the amount of duty and interest demanded and penalty levied by any officer of  Customs in the case
to which the appeal relates is more than five lakh rupees but not exceeding fifty lakh rupees, five thousand
rupees ; .

mn

mﬁaﬁamﬁﬁwwﬁmﬂwaﬁﬁmmwwmwmﬁm 1|
41 &8 D THH U4 @@ U ¥ fUs g1 ), 39 g9 U |

(c)

where the amount of duty and interest demanded and penalty levied by any officer of Customs ir the case to
which the appeal relates is more than fifty lakh rupees, ten thousand rupees

T ST P [A0G HUDY P FHAHMN T YD & 10 % el I Wuigl Yeb A1 Yo Ud &3 faar
AEWETFI0 % ST TA R, 95 $ad ¢ [9are H g, 3uia 1@l Se| |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty/
or duty and penalty are in dispute, or penalty, where penalty alone is in dispute.
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Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

{147%anin an appeal for grant of stay or for rectification of mistake or for any other purpose; or & i
: |
|

estoration of an appeal or an application shall be accompanied by a fee of five Hundred rupees.
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ORDER-IN-APPEAL

M/s. Pioneer Polyleathers Pvt. Ltd., Plot No. 74,75 & 76, Sector-4,lIE
Pant Nagar, Udham Singh Nagar, Uttarakhand-263153 (hereinafter referred to!
as the ‘appellant) have filed the present appeal under Section 128 of the!
Customs Act, 1962 challenging the assessment made in Bill of Entry No.
8379085, dated 08.10.2018 (hereinafter referred to as the ‘impugned BE)) filed
at Mundra Port. '

i
|
|

2. Facts of the case, in brief, as per appeal memorandum are that the
appellant had imported the consignment of Titanium Dioxide Anatase CA- 105 !
against Advance Authorisation No. 0510407837 dated 19 09.2018 and cleared |

the same claiming exemption from payment of BCD and IGST under |

Notification No. 18/2015-Cus dated 1.4.2015 as amended by Notification No. :
79/2017-Cus dated 13.10.2017. The impugned BE was duly assessed by the r
Proper Officer under Section 47 of the Custom Act, 1962, who after due:
verification, extended benefit under aforesaid Notification and thereafter, the l

consignment was granted Out of Customs charge by the Proper Officer after |

examination and verification that the consignment wes as declared and "

assessment was in order. Further, the levy of Goods and Service Tax ("GST")-_;‘}._‘A__I

=2ty .

was introduced w.e.f. 01.07.2017, and various Notifications including the ey
Notification No. 18/2015-€us, dated 01.04.2015 was amended vide Notification L
' No. 79/2017- Customs, dated 13.10.2017, to provide the exemption from _

payment of IGST and Compensation Cess, subject to the conditions: (i)

Discharge of export obligation shall only be by physical exports; and (ii)

i Exemptionn shall be subject to Pre-import condition. Further, the DGFT had
'also issued a Notification No. 33/2015-2020, dated 13.10.2017 amending
| various’ provisions of the Foreign Trade Policy 2015-20, whereby the "pre-

import condition" was incorporated in paragraph 4.14 thereof with effect from

| 13.10.2017. The said condition was inserted by the Notification No. 79/2017

dated 13.10.2017 and was further omitted vide Notificetion No. 01/2019-
'Cus‘;oms dated 10.01.2019 issued by the Central Board of Indirect Taxes and
'Customs (CBIC). In view thereof, for the period between 13.10.2017 to
509.01.2019, the pre- import condition was mandatory for the importer to be

entitled to exemption from payment of IGST.

oy,
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2.1 Further, the Hon'ble High Court of Gujarat, in case of Maxim Tubes

Company Pvt. Ltd. V/s. Union of India, reported in 2019 :(368) ELT 337

| quashed. the "pre-import condition" which was inserted vide Notification No.
579/2017-Cus dated 13.10.2017. However, the said judgement was challenged
i by the Customs department before the Supreme Court. The Hon'ble Supreme

Court, by its order and Judgement dated 28.04.2023 in case of Union of India

!and Ors. Vs. Cosmos Films Limited reported in 2023 (5) TMI 42 -Supreme '

Court allowed the appeal filed by the Revenue and upheld the validity of the
pre-import condition. The Hon'ble Supreme Court further directed the
government to clarify the procedure for availing recredit / refund of the taxes
that the exporters will be paying pursuant to the judgement. Thereafter, the
;CBIC had issued the Circular No. 16/2023-Cus dated 07.06.2023 providing
the procedures for the payment of IGST and Compensation Cess by the

Importers who have violated the pre-import condition and taking ITC of the

clarified that all the imports made under Advance Authorization Scheme on or

after 13.10.2017 & upto and including 09.01.2019 which could not meet the

|
! pre~imp0rt condition may be regularized by making payments as prescribed in

IGST interest thereof payable by the appellant which was subsequently paid by
“the appellant.

assessment/recovery of the said amount of 1nterest on the IGST payable/paid,

’ the appellant have filed the present appeal and mainly contended the followmg

I' e That the payment in the present case is of IGST leviable under Section 7

| ; s

| and Section 9 of Customs Tariff Act, 1975 and not of Customs Duty
leviable under Section 12 of the Customs Act, 1962 and as per provisions

of Section 28AA of the Customs Act, 1962 invoked in the Show Cause

Notice for demand and recovery of interest, provides for levy and recovery
of interest on Customs Duty leviable under the provisions of the Customs
Act, 1962. Thus, in the absence of any machinery provisions for recovery

of interest on IGST leviable under Section 7 and Section 9 of the
| ,\_‘L&
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" same. The Joint DGFT by his .trade Notice No. 7 of 2023-24 dated 08.07.2023

3. Being aggrieved-with the re-assessment of impugned BE, extent to the
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e That the imposition, levy and collection of intérest is contrary and‘-'éz'{--%"f-'l--- :
facie illegal insofar as the Hon'ble Supreme Court in the judgment dated
28.4.2023 cited supra, did not order for imposition and collection of
interest on the Tax. Similarly, in the CBIC's Circular 16/2023-Cus dated
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being Revenue neutral, imposition of interest is ex-facie bad in law.
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Customs Tariff Act, 1975, demand for interest, carnot be counternanced

and relied upon the judgment of Hon'ble Supreme Court in the matter of
Mahindra & Mahindra Ltd. Vs. UOI - (2023) 3 Centax 261 (Bom.),

wherein the Hon'ble Court has since propounded th= law as under-

'34. Section 9A(8) of the Customs Tariff Act, 1975 which
borrowed provisions from Customs Act, 1962 did not borrow |
provisions relating to interest and penalty. The Hon'ble Courts,
in judgments cited supra, held that in vievs of no specific
borrowing, no interest and penalty can be iinposed on anti-
dumping duty. Later on, Finance (No. 2) Act, 2004 amended
sub-section (8) of Section 9A suitably to include interest and
penalty. However, similar amendments have not been made to
Section 3(6) of the Customs Tariff Act, 1975 relating to CVD, i.e.
additional duty equal to excise duty or Section 3(4) of Customs
Tariff Act, 1975 relating to SAD, i.e. special acditional duty or
surcharge under Section 9(3) of the Finance Act, 2000. 35.
Further, Section 12 of the Customs Act, 1962 levies duty on
goods imported into India at such rates as may be specified in
the Customs Tariff Act, 1975, Section 2 provides the rates at
which duties of customs are to be levied under the Customs
Act, 1962 are as specified in the first and second schedules of
the Customs Tariff Act, 1975. In Section 12 of the Customs Act; 41y
1962, there is no reference to any specific provision of Customs = .
Tariff Act, 1975." (s,

7.6.2023,-it is not mentioned anywhere for collection of interest. Thus,
on one hand the appellant is obligated to pay duty and on the other hand
it is entitled to avail input credit of duty so paid and utilize the credit for
payment of GST liability on its supplies in DTA or claim refund of the

same as permissible in law.

e That in terms of Hon'ble Supreme Court's aforesaid order, entire exercise |

B
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Appellant submits that in the aforesaid judgment, Hon'ble Supreme |

Court clearly mandated as under -

"However, since the respondents were enjoying interim orders,
till the impugned judgments were delivered, the Revenue is
' directed to permit them to claim refund or input credit (wWhichever
’ applicable and/or wherever customs duty was paid). For doing
' so, the respondents shall approach the jurisdictional
commissioner, and apply with documentary evidence within six
| weeks from the date’ of this judgment. The claim for refund ./
‘ credit, shall be examined on their merits, on a case-by-case
' basis. For the sake of convenience, the revenue shall direct the
‘ appropriate procedure to be followed, conveniently, through a
Circular in this regard.”

PERSONAL HEARING

4 Personal hearing in the matter was held on 29.04.2025 in virtual mode.
Ms. Jyotika Sharma, Advocate, appeared for hearing on behalf of the Appellant.

: She reiterated the submissions made at the time of filing of appeal. She

Suplhonates Private Ltd Vs. Union of India wherein Circular No. 16 of 2023
Customs dated 07.06.2023 was declared bad in law and submitted that the

T Judgement i1s squarely apphcable in the present case.

T ':\ I“‘Iﬁ,

;%ﬁkslon AND FINDINGS

have carefully gone through the facts of the case and submissions made

“_By the appellant in their appeal memorandum as well as submissions made at

submitted judgement of Hon’ble High Court of Bombay in the case of AR |

' the time of personal hearing. I find that the appeal have been filed against re- |

assessment of Bill of Entry. It is observed that the Hon’ble Supreme Court in
case of ITC Ltd Vs CCE Kolkata [2019 (368) ELT216] has held that any person
aggrieved by any order which would include self-assessment, has to get the
order modified under Section 128 or under relevant provisions of the Customs
Act, 1962. Hence, the appeal preferred by the appellant against assessment
| made in the aforesaid Bill of Entry is maintainable as per the Judgment of the

Supreme Court in ITC case supra.

Ju-.
| ~

|
|
Page | 7 |
|
|

+§

' L
AL SlE s BB e

. i

504
- = p
> & e b



L SN
LR B

- 5.1 However, before going into the merits of the case, 1 find that the

MUN-CUSTM-000-APP-020-25-26

appellant have filed the present appeal on 19.12.2023. In the Appeal

Memorandum, the date of communication of the decisicn or order appealed

. against is mentioned as 07.10.2023, which is mentioned as the Out of Charge

assessment mentioned in the impugned BE is 20.09.202% which is the actual

date. In the Bill of Entry, the date of re-assessment and Out of Charge date are ‘
mentioned as 20.09,2023 and 07.10.2023 respectively. Hence, the date of re-

date of communication of decision or order appealed against. In this regard, I
place reliance on the case law of JINDAL DRILLING & INDUSTRIES LTD Versus
C.C. (IMPORT), NHAVA SHEVA 2014 (314) E.L.T. 457 (Tri. - Mumbai) wherein ;

the Hon’ble Tribunal held as under :-

* 5. We have carefully considered the rival submissions. There is no dispute
about the fact that the goods have been assessed to duty on 9-6-2009 and
the assessment order was passed on that date. It is an entirely different
matter that the appellant paid the duty subsequently and got the goods
cleared after examination by the Customs and out ¢f charge order was |
issued on 17-6-2009. As per Section 128 of the Customs Act, “any person
aggrieved by any decision or order passed under this Act by an officer of
Customs lower in rank than a Commissioner of Customs, may appeal to the
Commissioner (Appeals) within 60 days from the date of communication to
him of such decision or order provided that the Commissiéner (Appeals)
may, if he is satisfied that the appellant was prevented by sufficient cause -
from presenting the appeal within the aforesaid period of 60 days, allow to
be presented within a further period of 30 days®. From the provisions of law
stated above, it is clear that the appeal has to be filed within 60 days from
the communication of the assessment order. In the present case it is not in
dispute that the assessment order was passed and communicated on 9-6-
2009. Therefore, the time limit for computing the appeal period has to be

counted. from 9-6-2009 which is the date of communication of t \‘Ié{:'ﬁ T
assessment order and not from 17-6-2009 when the out of charge or_é‘?f.'
was passed. §-2 / J"

I . 5 5 < “\i.-'-‘ J .":
5.2 In view of the above, I find that there is delay of 30 days in filing of. WL

appeal beyond the prescribed time limit of 60 days as stipu ated under Sectioh- 1!

i128(1] of the Customs Act, 1962. The relevant legal provisions governing filing

.an appeal before the Commissioner (Appeals) and his powszrs to condone the

1'clelay in filing appeals beyond 60 days as contained in Section 128 of the

Customs Act, 1962 are reproduced below for ease of reference;

R

SECTION 128. Appeals to [Commi.ssioner (Appeals)]. — (1) Any person
“aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [Principal Commissioner of Customs or

L‘;
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Commissioner of Customs] may appeal to the [Commissioner (Appeals)|
[within sixty days] from the date of the communication to him of such
decision or order.

[Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal
within the aforesaid period of sixty days, allow it to be presented within a
further period of thirty days.]

Section 128 of the Customs Act, 1962 makes it clear that the appeal has
: to be filed within 60 days from the date of communication of order. Further, if
the Commissioner (Appeals) is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60

| days, he can allow it to be presented within a further perlod of 30 days.

| 5.3 It is.observed that there is delay of 30 days in filing of appeal beyond the

' statutory time limit of 60 days. The appellant vide their appeal memorandum |

submitted the application of condonation of delay wherein they submitted that

'CHA forwarded the impugned BE to the appellant on 04.12.2023 and

thereafter, appellant forwarded the same to the counsel’s office on 06.12.2023 |

and drafting of the appeal toock some time, resulting in 12 days delay. They
requested to condone the delay and decide the case on merits. However, there
is actual delay of 30 days beyond the period of 60 days which is condonable in
: terms of proviso to Section 128( 1). of the Customs Act, 1962. In the interest of
justlce [ take a lenient view and allow the said appeal filed by the appellant as

} admltted by condoning the delay of 30 days in filing appeal under the proviso

'5 4 //’(S regards the merits of the case, it is observed that the Appellant had
iﬁ’f' orted the impugned goods vide Bill of Entry No. 8379085, dated 08.10.2018
~under Advance Authorisation No. 0510407837 dated 19.09.2018, claiming

If:}cernption from BCD and IGST under Notification No. 18/2015-Customs as |

amended by Notification No. 79/2017-Customs. Further, Notification No.
1 79/2017-Cus dated 13.10.2017 cited a pre-import condition for exemption,
applicable from 13.10.2017 to 09.01.2019. which was set aside by Hon’ble
| Gujarat High Court, but the Supreme Court upheld the pre-import condition in
| the Judgment cited in the matter of Union of India v. Cosmos Films (2023), and
further directing the government to clarify procedures for re-credit/refund of
1 taxes, to which the CBIC issued Circular No. 16/2023-Cus, allowing

o
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|
regularization of imports made during this period by paying IGST and‘
Compensation Cess. Further, it observed that the appellant, after their request,
of re-assessment of the Bill of Entry which resulted in a demand IGST and‘
mterest paid the entire amount of IGST along with intersst of Rs. 5,03,115/-. ‘
However, the appellant has contended that the recovery of interest is contraryll
to the Bombay High Court’s ruling in Mahindra & Makindra. Therefore, the

issue to be decided in the present appeal is whether the re-assessment made

)

by the proper officer in the impugned Bill of Entry levying the interest, in the

facts and circumstances of the case, is legal and proper or otherwise.

- 5.5 It is observed that that no speaking order has been passed for the re-
assessment of impugned Bill of Entry. Hence, I find tha- entire facts are not
available on records to verlfy the claims made by the appellant. Copy of appeal
memorandum was also sent to the jurisdictional oficer for comments. ‘
However, no response have been received from the jurisdictional office. |

Therefore, 1 find that remitting of the case to the proper officer for passing |

speaking order becomes sine qua non to meet the ends of justice. Accordingly,
the case is required to be remanded back, in terms of sub-section (3) of Section ‘
128A of the Customs Act, 1962, for passing speaking order by the proper |
officer by following the principles of natural justice. In this regard, 1 also rely
upon the judgment of Hon’ble High Court of Gujarat in case of Medico Labs -
2004(173) ELT 117 (Guj.), judgment of Hon’ble Bombay High Court in case of
Ganesh Benzoplast Ltd. [2020 (374) E.L.T. 552 (Bom.)] and judgments of

Hon’ble Tribunals in case of Prem Steels P. Ltd. — [ 2012-TIOL-1317-CESTAT- |

DEL] and the case of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677 (Tri. - Del)]

holding that Commissioner (Appeals) has power to remsnd the case under |

‘Sectlon -35A (3) of the Central Excise Act, 1944 and Secrtion-128A (3) of the
' (‘uatnms Act, 1962.

}5.6 It is observed that Hon'ble High Court of Bombay in case of M/s_"A.R-.' ST

Sulphonates Pvt. Ltd. vs Union of India in WP No. 19366 of 2024 has passed a
judgment dateci 09.04.2025 in a similar matter which has also been relied
lupon by the appellant. In view of the same, the proper officer shall also
'examine the facts and the applicability of the said judgmen: in the instant case
|whi1e deciding the above matter. Further, the decision of Hon’ble Tribunal
IL}f&hmt=:cla‘l::ad in case of M/s. Chiripal Poly Films Ltd V/s. Commissioner of
'Customs, Ahmedabad reported at 2024(9)TMI 940-CESTAT Ahmedabad ( Final

Order No.11628-11630/2024 dated 23.07.2024 in Appeal No. 10228 of 2024)

o\
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|

|

. on the same issue shall also be examined by the proper officer while deciding
i the above matter. '
|
|
|

6. In view of the above; I allow the appeal by way of remand and remit |
the matter pertaining to this appeal to the proper officer, who shall ascertain
the facts, examine the documents, submissions made by the appellant
including the submissions made in the present appeal proceedings and pass
speaking order under Section 17(5) of the Customs Act, 1962, after following |
principles of natural justice as per the legal provisions. While passing this |
- order, no opinion or views have been expressed on the merits of the dispute or |

‘the submissions by the appellant in this regard, which shall be independently
- examined by the proper officer.

(AMIT Gj)

. Commissioner (App@als]
Customs, Ahmedabad

F.No. S/49- 152/CUS/MUNI2023 %‘6 Date: 30.04.2025 ‘

| _

'By Registered Post A.D. |

To,

' M/s. Pioneer Polyleathers Pvt. Ltd., .
Plot No. 74,75 & 76, Sector-4,1IE, T/ ATTESTED |
Pant Nagar, Udham Singh Nagar, 40 i
Uttarakhand-263153. eneras/ ‘%E NT |

e e (anfler) |, srewaE.

. to :-
; f.%ighe Chief Commissioner of Customs Ahmedabad zone, Customs House,
Ahmedabad.

|
‘ 2. The Pr. Commissioner of Customs, Customs House, Mundra

i 3. The Dy/Assistant Comrmbsmner of Customs, Customs House, Mundra
|

|

4. Guard File.
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