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Order-In-Original No: AIIM-CUSTM-OOO-PR.COMIftrR'.-LO-2O24-25 Dated

14.o4,2o24 in the case of M/s, Sakar Industries Rrt. Ltd., H-lO, New

Madhavpura Market, Shahlbaug Road, Ahmedabad-38oOo4

1
+
a

frs qRiq ol qo ufr q-S qrfr ?, ue qmr" qfrq b fuS ft,Eom'u-4r+ 61qrfr

l.This copy is granted free of charge for private use of the person(s) to whom it is
sent.

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to tJre Customs, Excise and Service Tax Appellate Tribuna.l, Ahmedabad
Bench within three months from the date of its communication. The appeal mus!
be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2"d Floor, Multistory Building, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. sffi s{fif, qrcq s. S .9. s fr arRtrf, fr1qrfr qrFqr s-s q{ SqI gtr. 1vfioy
M, 1e82 t frqq 3 +'sq F-qc (2) fr frfrfu qm ERr ERreR fuS qrgtr rqi

2. Tq G{reqt t scigg frt{ fi qfu {s Gneqr ol qrR t dq qro & ftdr Sqr {-@,
3-dIE {Es R?i +dr+T 3tfi-ftq qrqrfto{ur
s-oar B r 

qfio voq-o qfrqR, fiq1 go,
cfrd, s-gmd q-aa, ffiq1T.R gf, & qE
qdtuadfrilRlr
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qfd 61ilr qP.rdfr aBd fuqI ufig aEI ffiq rrtqT A BFs qfd 61,r€ d, ss-61,ff
sd-S d qFdqf €ttfr afl qr( G-{i t oq t 6"rr gfi' qft qcrFrd 6q sGq r qfto t qtifua
elft e€riq f aT{ qffifr 3rrBd f6.s qri qrFsr

3. The Appeal should be filed in Form No. C.A.3. It shall be signed by the
persons specified in sub-rule (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It
sha-1I be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certified copy).
All supporting documents ofthe appeal should be forwarded in quadruplicate.

4. G{fi-f, ffi ar4 ol ft-fiur \rs orfid b onEn qnfud t, aR qmr fr drRtrd o1qrqrfr
aqr ssb qrq fr{ .}nilqt e ft'€ irfi-d +1rr{ d, ss-+l S B-d-+ d qfrqf €d'H 61q\i'rfr
g+i € o-c t qq \rs qcrFrd qfr 6hfi r

4. The Appeal including the statement of facts and the grounds of appeal shall
be frled in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against (one of which at least shall be a certifred copy.)

s. orfis an qtr, siA-S 3{ztdl fd-d fr An \rd {S riftrH qti fu'S il& 3{rrdt kfiur & R-{r
G{fi-d }. o.RUt fi Fru {ftfr b.}iarId tqn fi-w ilEs \rd tfr o.rwir ol mupgsn FqTfud
6-t;IIilGqI

5. The form of appeal shall be in English or Hindi and should be set forth
concisely arrd under distinct heads of the grounds of appeals without any
argument or narrative ald such grounds should be numbered consecutively.

qt{'fufl
&q-flTs
& qqd+

sTq€mflfu-qrqrqTrr

6. The prescribed fee under the provisions of Section 129.4 of the Customs Act,
1962 sha-1l be paid through a crossed demald draJt, in favour of the Assistart
Registrar of the Bench of the Tribuna-l, of a branch of any Nationa-lized Bank
located at the place where the Bench is situated and the demand draJt shall be
attached to the form of appeal.

7. qrqrlq-+ruTfrgob
7.s"/o rft6 g{c-trT b Efr fr
ffdTd

7. An appeal against tJlis order sha-ll lie before the Tribunal on payment of
7.5ok of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute'.

8. qrqtdrr Eo oftftre, 1870 &'offi qqfftd fuq s€sn sf,fl fuS Tq qTeq d
ffi qq Bqgffi;qrqrdq {-tr fr-d-d d,n il{r srBsl

8. The copy of this order attached therein should bear arr appropriate court fee
stamp as prescribed under the Court Fees Act, 187O.

Subiect: Show-Cause-Notlce Flle No. VUI to-22lcommr. /O&A/2o22-23

dated 19/ 1O 12o.22 issued bv the Commlssioner of Customs Customs

Ahmedabadto M/s. Sakar Industrles Prft. Ltd., H-1t0, New Madhavpura Market.

Shahlbaus Road, Ahmedabad-38OOO4.
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BRIEF FACTS OF THE CASE: .

M/s. Sakar Industrles Pvt. Ltd., an irnporter having IEC No.08020O0703 and having
their registered offrce at H10, New Madhavpura Market, Shahibaug Road, Ahmedabad-
380004[ hereina-fter referred to as 't]re Importer' or "the Noticee' for the sake of
brevity)are engaged in theimport of Aluminium Scrap and Aluminium Ingot for
manufacture of Aluminium Alloy Ingots and Aluminium Cast Granulates through
several ports, without payment of duty of Customs under cover of Advance
Autlorizations, on the strengtl of the Customs Notification No. 18/201S-Cus dated
01.04.2015, as amended by the Customs Notification No.79 l2Ol7-Cus dated
13.70.2017 ald availed benefit of exemption from payment of IGST and/or
Compensation Cess on the goods so imported.

2. Whereas intelligence was developed by the Directorate of Revenue Inteiligence,
Kolkata, (hereinafter referred to as DRI) to the effect that M/s. Sakar Industries Rt.
Ltd.(importer), had irnported various input materials without pa1rment of Duty of
Customs under cover of a number of Advaace Authorizations issued by regronal
Directorate General of Foreign Trade (hereinafter referred to as DGFT). While executing
such imports, the importer availed benefrt of exemption extended by Notihcation
No. 18/2015-Cus dated 01.04.2015, as amended by the Customs Notificatron No.
79l2Ol7 -Ctts dated 13.10.2O17, ard, did not pay arry Customs Duty in the form of
Integrated Goods & Service Tax (IGST) levied under Sub-section (7) of Section 3 of the
Customs Tariff Act, 1975, on such input materials at the time of import. However,
such exemption was extended subject to condition that the person willing to avail
such benefit should comply with pre-import condition and the finished goods should
be subjected to'physicd exports oniy.

2.L However, the intelligence developed by DRI, Kolkata, clearly indicated that
although M/s. Sakar Industries R/t. Ltd. availed such exemption in respect of 08
Advance Authorizations, but while going through the process of such imports and
corresponding exports towards discharge of export obligation, they failed to comply
with the pre-import condition, as demanded under the said Notification No.79l2Ol7-
Cus dated l3.l}.2ol7, that ' extended such conditional exemption. Pre-import
condition simply means that the goods should be imported prior to commencement of
export to enable the exporter to manufacture frnished goods, which could be
subsequently exported under the same Advance Authorization for discharge of Export
Obligation.

Advance Authorizatlon Bpeclllc No. & date of the flrst Bill of Eatry and tir8t Sbipptng Bill
Sr.
No

AA No AA Date First BE No BE Date

27.O8.20t4
24.70.20t7

Flrst SB No SB Date

1 0810141768 72.Ot.20ta 9425907 10.11.2017
2 810140486 13.06.2017 3737972 9655077

4345807
02.11.2017

3 8).Ot42la2 20.o3.2074
10.10.2018

7778704
8551446
8439129

24.O4.2018 24.O7.201a*
4 8tot43679 22.10.2018 8399865

29.O7.2019"J 8 IO 143680 10. 10.2018 12.10.20L8 588 1275
6 8lol440a4 t3.72.2018 9297254 17.12.20t8 9881906 26.t2.2014*
7 oatoA22s3 27.O3.2074 6216969 02.05.2018 3721862 24.O3.2018
8 0810141977 72.O2.20t8 5951050 72.O4.20t4 3093090 24.O2.20\8
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2.2 Accordingly, investigation was initiated by the Officers of ICD, Customs,
Khodiyar by way of issuance of Summons under Section 108 of the Customs Act,
l962.The importer was requested by the Superintendent of Customs (lmports), ICD
Khodiyar vide letters dated 19.01.2021 and l2.ll.2o2l and also summoned vide
summons d,ated 2O.O6.2022for production of documents in connection with such
imports. Shrl Ramesh R. Shah, Dlrector (Import Export-Operatlon) of the said
Company vide letter dated 30.06.2022requested for some time to submit the
information. They have submitted the required information vide letter dated 21.7.2022
and emails dtd.16.O7.2022, 2O.O7.2O22and 27.O7.2O22.The summary of the deta:ls
are as under:-

Table-1

2.3 Under the Advance Authorizations mentioned in the above chart there are
variou s Shipping Bills and corresponding Bills of Entry. Under Advance Authorizations
except Advance Authorisation mentioned above at Sr. No. 3,5&6, they made exports

7805350

22.rO.20ta



first before imports were made. Quite naturally, they did not manufacture tJ:.e goods
which were exported under the subject Advance Authorization corresponding to the
said Shipping Bills, out of the Duty-free materials imported under the subject Advance
Autlorization. Therefore, the materia.ls which were exported against thosc Shipping
Bills, were not manufactured of the Duty-free materials imported under the Advalce
Authorization in question. This prima facie resulted in non-compliance of the pre-
import condition.

2.4 Also, in the letter dated 30.06.2022, the importer stated that they have
fulfilled the condition of physical export in terms of Notification No.79/2017-Cus. It
appears that in respect of Advance Authorization at Sr. No.3 of the above chart, tJ:e
importer has paid IGST in some cases ald in all other cases of said Advance
Authorizations, it appears that they have first imported rav/ materials ald then
exported finished goods. Therefore, it appears that pre-import condiLions was fulfrlled
by the importer in respect of said Advance Authorisation. In respect of Advance
Authorisation at Sr. No.S and Sr. No.6,it appears that they have first imported the
raw-materials and then exported frnished goods. Therefore, these three Advaace
Authorizations are not considered for calculation of IGST not paid.

2.5 It appeaJs that in respect of the Advance Authorizations mentioned above at
Sr. No. 1,2,4,7 & 8, the importer failed to use Duty-free materials imported under the
respective Advance Authorizations for tlle purpose of manufacture of the finished
goods, which were exported towards discharge of export obligation. It is a-lso implied
that the Duty-free goods subsequently imported could not have been used for the
specified purpose. Therefore, the importer failed to comply with the pre-import
condition in respect of these Advance Authorizations. Further, the detailed study of
the data revealed the following:-

Table-2

Advance Authorization specillc !{o. &Bill of Entry No. /Date and IGST benefit taken

Sr.
No

AA No AA Date

Shipplnt
Blll No.

Shlpptag
BII date BE No BE Date Port

Code
TaBable

Value Rs.

IGST
Eremption

Rs.

I
810I4 t768 12 0l 2018 )229495

t4l95l I

r710990

I843310

)994974

2t88644

22437 34

29 11 20t7 544? 461 3/7l2OrA INSIJI6 3670359 660665

5581575 t1v1zorc 
I

INSBI6 3582 r30 6447 a3

3 5sa7 162 3/rs/2018 INSI]16 2505133 450924

5656658 3l20/2018 INSI]I6 3324920 598486

5444324 8352368 1503426
o8.t2 201? 5960215 4 /12 /201A INSnI6 8435034 1518s06

5958552 INSBI6 8123517 1462233

5960214 4 /12/2018 1462064

5958240 1518391

21.12 20t7 62145\4 sl2/2018 INSBI6 4042624 734872

6216962 sl2l2o1.a INSBI6 4r25342 742562

6216965 s l2l2018 TNSRI6 738168

s/2/2014 2794413 503066

6320412 5l to l2ola INSBI6 7a30322 1409458

63t9715 s llo l2ola INSBI6 4348035 7a2646
2A t2.20t7 6323152 5/ 1O l2OlA INSBI6 3930660 7075t9

63221?9 s / 10 l2or8 INSBl6 7441075 1346594

63224O7 5/ro/2014 1442t41

6608017 s /3t /2014 INSBI6 8817334 l5a7 t20
04 01 20 t8 6753610 6l L | l2ota INSBI6 2256479 406234

6a5264a 6lla l20la INSBI6 9499744 178 r954

6450702 6llal2ota INSB]6 9a97942 1781630
l3 0l 20I8 6850705 6/ra/2014 INSBI6 9492540 1780657

6g0ag87 6/2212018 895345
l8 0I 2018 6993900 6128/20\8 INSBI6 4092122 736542

7 /2/2018
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27 2750A46 09 02.2018 7123079 7 /7 l2OL8 INSBI6 8589658 I546138

223257r\

955382

380620

536320

15478097 t20475 7 /7 l20r8 859894028

t47325f)7264249 7 /tal2ora INSBI6 ata472029

r4639027407139 7 /28/2OtA INSBI6 a13274930

7494506 8l3l2OrA INSBI6 39555643t
4435508 79839)

2808240 t2 02 20ta

813 /2018 INSBI6

11 I t3 /2Or7 INSBI6 334r423 60I4 5633 3984818

7233274 t30199034 3984693 ttlt3/2or7 INSBI6

97 55994 07.tt.2017

39a4671 tIIrsl2orT INSBI6 726t4t535

3737972 to /24 /2017 INSBI6 3806673

1307055

68520l36

714449? t2939293892845 | | /6l2Ot7 INSB]6

| | /6 /2Ot7 INSBI6 7189025 129402538

810140486 6 / 13l2Ot7

9655077 02.tt 20t7

145593322.10 20t8 4551446 1O l22l2018 INSBI6 808851539 8399865

t24032098466631 toltSl2ota INSBI640

851I782 ro / ta /20 ta 53076754l
57 3417 | I032l5l42 8513198 lOltal20ta INSBI6

8511781 lOltal2ola INSBI6 4320357 7 77 66443

8730358 05 I I 2018

7 40622851 1814 10 I \a l21la INSBI6 433679144

10/ 18/2018 INSBI6 4424244 79636445 85118t1

4134018633738 10 12? l21ta INSBI6 229670346

IN SI] I6 2s37306 4207 t 547 463447 | 10 127 l2ola
155042 I4662340 to l30 /2ota 861345048

2049394 3688928696131 ).111/20ta INSBI649

t). I t l2o1a INSBI6 4266464 76803650

21 1455886957 57 11/ L /2018 INSBI651

401237

13. I 1.2018

8695681 11lr l20ra 222909252

8849 r98

INSBI6 5850437 r0s30798695679 rt lt l2ola53

tt /912018 INSBI6 1940944 3493? I521 8791686

43t4 528838133 tl lrs l2ota INSBI6 239695655

INSBI6 566141

9096731 24 tt 2014

aa3797a rr/13/2o|a56

828ti3{l8909870 | | I 19l2Ot8 I N St]I6 460.165s57

5664979 10I96968950142 | | /2212Or8 INSI]I658

t 1 l26l2Or8 INSBI6 4t64954 7 4969259 9010889

901I I79 I r l26l2ora 297955360

INSBI6 3694470

942394a 07 t2 20 ta

9101441 t2l3/20t861

tl l22l2OtA INSBI6 7 t4103s62 8958113
't 82593 s 32866119032864 tt l2al20t8 INSBI663

7 429009068I81 r r l30 l2or8 INSE}I6 434944264

9861906 26.t2 20tA

INSBI6 371 1318 6680375253017 ot.o7 2019 9101556 12l3l2or865

8r 0143679 to / to /2ora

407 | la5951050 4 / t2l2o1a INSBI6 226176466

INSBI6 t263644

3093090 24 02.20t4

610995167

6557123 r r 802825566900 3ltsl20ta INSB1668

3619013l 14l2ota INSBI6 201o562556964069

4336 t95569625 3 / t4 /2018 INSBI6 240899570

INSBI6 2220601 39970855698927l
4627 2055699 r5 3l14l2OtE INSBI6 2570666

10442183/14l2OtA INSBI6 580r212556963473

INSBI6 2354815 4234675569888 3114 /20ta74

3115/2Or8 INSB]6 2 143150 3457 675597 r2a75

7338523/1912Ot8 INSBI6 4076958

3577926 19 03 2018

5637247

INSBI6 2652t54 4773485548344 3/t2l2Ot8
INSBI6 2054476 3 70 5()133 /20 /20 rA

r r671985660907 3l20 /20t8 INSBI6 648443379

4094 653l2t /20ta 227 480556?272180

2379456 4243025667467 3l2t l20ta INSBI6

2l t2/20ra

3692443 23 03.2018

81

ato14r977
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82 s709399 3/23 /2OrA INSBI6 2435703 434427

399673

34195

INSBI6 2323207 414t775932139 4 / ro /201883

594075884

5938144 4/rll2OrA INSBI6 149974385

5946t42 4l t I l2ola INSBI6 2209982 39779786

6022808 4 /17 /2014 INSBI6 2254414 405467a'?

5734734 3l26l2018 INSBI6 2244217 411 159u8

57 56197 3/27 l2ola INSBI6 2297 633 4t357 489

5755657 3127 l21la INSBI6 r893554 34084090

19873309l 5755869 3127 l2o1a INSBI6

5755904 3l27l2Ot8 INSBI6 2174849 3914739)

5755905 3l27l2O1A 379347

57 55562 3127 /2018 INSBI6 2372087 426976

5760430 3/27 /2Ota INSBI6 2219260 399467

4 /2/20tA I NSBI6 2323757 41a276

5843310 414/2014 INSBI6 2434437 438991

5842916 414/2014 INSBI6 2213213 398378

2276412 4097 5499

4082596 09 04 2018

5442915 414 /2Ot8 INSBI6

5467321 4 ls l2o t8 INSB16 2262805 407305100

101 5878152 4/6l20la INSBI6 233a362 420905

5894805 4/7 /2O14 INSB16 t979474 356305102

r03 5894819 4 /7 12018 INSBI6 2083130 374963

t04 5919155 4 /9 /2018 INSBI6 2346A77 422434

r05 5932246 4 / 1O l2Or8 INSBI6

5931486 4lrol2ora

4338455 20 04 20ta

5931623 4lto/2018 INSBI6

595t627 4l12/2014 IN-SBl6

596I988 4 I 12l2ota INSBI6 .+789338 862081

110 5962027 4l12/2014 INSBI6 5115556 920800

5969644 4l 13l20 t8 INSBI6 '.2046628 368393ll1

3t47sl I 27 02 20 tA

6051 176 4l t9l2or8 INSBI6 2407082 43327 5tt2
62t6969 s /212018 INSBI6 ,toaa726 7359713721462 24 03 2018

62t6975 s /2 /2018 INSBI6 4097880 737 6ra

810142253 3l27l2oLa

TOTA! (A) rCD 491273756 E8429279

4713141 rt /2l2ota INSAU6 n17a20a t472077l 15

I t6 8? 13070 t t /2 /2018 INSAU6 .5364502 965610

90q673l 24 I1.20I8

4901647 rr /17 /2or8 INSAI]6 5084274 9 r5169

8902065 rr l17 /2014 ]NSAU6 ,t357526 784355

a 1014367q 10.I0.2018

94239.18 07.t2 201a

a90ta77 rr/1712014 INSAU6 ()558862 1180595

TOTAI ) ICD(B 29543372

)20 8 l0 l4 l?68 t2 0t.20t4 27 50846 09 02 20 ta 714622 | ? /9l2O1A INMUNl 4494307 808975

t2r 2304240 t2 02 20ta 73t7061 7 l2r l2ota INNSAI 9039487 l627tOa

t22

810141768 12.O1.20 rA

t994974 04 01 20Ia 6602542 5/31/2Ota INNSAl aa227A4 I588101

32L5209

543173706

Port

12.01.2018 3 61 67 455810141764 20 09 30 306
810140486 13/06/2017 3 60 20 311 64 83 656

410143679 10 / r0 /2018 tr 99 92 246 2 15 9a 607

t 2/02l2ot8 2 27 0s 972ato14 t977 t2 61 44 287

ICD
Khodryar

atot42253 27 l03l2O18 81 86 606 A 73 549
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AdvaDce AA Date Taxable value Rs. IGST Benefit Rs.



Total lA) ICD Khodlyar :- 49 t2 73 756 a a4 29 279

810143679 10.1o.2018 2 95 43 372

Total (Bl SauaEd :-- 2 95 43 372 53 17 806

Mundra 810141768 12.0t.20t8 44 94 307 8 08 975

Total (C) Murdrs :-- 44 94 307 8 08 975
Nhava
Sheva 810141768 t2.01.20t8 t 78 62 271

Total lD) Nhava Sheva :-- t 7a 62 271 32 tS 209

Total to 54 31 73 706 9 7? 7L 269

ICD Sanand 53 17 806

32 t5 209

2.6 As evident from Table-2above, the importer have violated such pre-import
condition, leading to non-pa)rment of IGST m 722 (One hundred and Twenty-two) Bills
of Entry under cover of which imports were made involving IGST amount of
Pa.9,77,?L,269l- against the 05 (frve) Advance Authorizations mentioned above.
From Table-3, out of these 122 Bills of Entry, I 14 (One Hundred and Fourteen) Bills of
Entry pertain to ICD Khodiyar, Ahmedabad involving IGST amount of Rs.
A,44,29,279 /-; while O5 (Five) Bills of Entry pertain to Sanand Port involving IGST
amount of Rs. 53,17,805/-, Ol (one) Bill of Entry pertains to Mundra Port involving
IGST amount of Rs. 8,0819751-and 02 (Two) Bills of Entry pertain to Nhava Seva Port
involving IGST amount of Rs. 32,I5,2O9l-,

3.

a) Parq.4,O3 of the Forelon Trade Po 12O75-2q intur-alla stdtes that :-

An Aduance Authoisation is issued to allou.t dutg free import of inputs, u.thich are
phgsically incorporated in export product (malcing normal alloraance for wastage). In
addition, fuel, oil, energq, catalgsts uthich are consumed/ utilised to obtain export
product, mag also be alloued DGFT, bg means of Public Notice, mag exclude any
product(s) from pttruieut of Advance Authorisation.

b) Para 4,OS of the Forelsn Trade Policu 12O75-2q lnter-allq. stdtes thoi :-

4.O5 Eligible Applicant / Export / Supplg
(a) Aduance Authoisation can be issued either to a manufacturer exporter or merchnnt
exporter tied to supporting manufacturer.
(b) Aduance Authorisation for plarmaceutical products manufacfured through Non-
Infringing (NI) process (as indicated in paragraph 4.18 of Handbook of Procedures) shall
be issued to manufacturer exporter onlg-
(c) Aduance Authoisation shall be issued for:
(i) Physical export (including export to SEZ);
(ii) Intermediate supplA; and/ or
(iii) Supply of goods to the categoies mentioned in paragroph 7.O2 (b), (c), (e), (fl, (g) and

(h) of this FTP. (iu) Supplg of'stores' on board of foreign going uessel / aircrafi, subject to
condition that there is specific Standard Input Outryt Norms in respect of item supplied.

Para 4.73 Forelsn Trqde Polictt 12O15-2q lnter-allq. states that tc)
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Following provisions of law are relevant to t.J:e Show Cause Notice.
a) Para 4.O3 of the Foreign Trade Policy (2O15-2Ol;
b) Para 4.05 of the Foreign Trade Policy (2O15-2Ol;
c) Para 4.13 of the Foreign Trade Policy (2O15-2O);
d) Para 4.14 of t}re Foreign Trade Policy (2015-20);
el 9.2O of the Foreign Trade Policy l2ol5-2ol;
f) Para 4.27 of the Hand Book of Procedures (2O15-2O);

d Section 2(e) of the Foreign Trade (DR) Act, 1992;
h) DGFT Notification No. 33/2015-20 dated 13.1O.2077;
i) DGFT Notifrcation No. 31/2013 (RE-2013) dated 01.08.2013;
j) DGFT Circular No. 3/2013 (RE-2013) dated, 02.08.2013;
k) Notification No l8/201S-Customs dated 01.04.2015;
l) Notifrcation No 79 /2017-Customs dated 13.10.2017;
m) Section 17 of the Customs Act, 7962;
n) Section 46 (4) of the Customs Act, 1962;
o) Section 1 1 1(o) of the Customs Act, 1962;
p) Section 1 12(a) of the Customs AcU
ql Section 724 of the Customs Act, 1962;



4 . 13 re-import condition in certain coses-

(, DGFT mag, bg Notification, impose pre-import condition for inputs under
this Chapter.

(i4 ImporT items subject to pre-import condition are listed in Appendix 4J or
uill be as indicated in Standard Input Output Norms (SION).

(iit) Import of drugs from unregistered sources sLall haue pre-import condition.

d) Para 4.74 Foreiqn Trad.e Pollcu 12O15-2O) lnter-dlla states thdt :-

4.14 Details of Dtties exempted-

Imports under Aduance Autltoisation are exempted from pagment of Basic Customs
Duty, Additional Customs Duty, Education Cess, Anti-dumping Dttg, Counteruailing
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, uhereuer applicable.
Import against supplies couered under parograph 7.02 (c), (d) and (g) of FTP uill not be
exempted from pagment of applicable Anti-dumping Dutg, Counteruailing Dutg,
Safeguard Dutg and Transition Product Specific Safegtard. Dttg, if ang. Houteuer,
lmports under Aduance Authorbatton for phgsical exports are also exempt from uhole of
the integrated tax and Compensation Cess leuiable under sub-section (7) and sub-
section (9) respectiuelg, of section 3 of tLte Customs Taiff Act, 1975 (51 of 1975), o.s mag
be prouided in the notifcation issued bg Department of Reuenue, and such imports shall
be subject to pre-import condition. Imports against Aduance Authoisations for phgsical
exports are exempted from Integrated Tox and Compensation Cess upto 31.03.2018
only.

e) Po o15 lnter-alia states that i

9.20
"Export" is as defined in FT (D&R) Act,7992, as amended from time to time

(a) Exports / supplies made lrom the d.ate of EDI generated file number for an Aduance
Authoisation, may be accepted touards di.schnrge of EO. Shipping / Supptg
document(s) should be endorsed uith File Number or Authoisation Number to establish
co-relation of exports / supplies u.tith Authorisation issued. Export/ suppLy document(s)
should also contain details of exempted mateials/ inlntts consumed.

(b) If appltcation is approued, authorisation shall be issued based on in1rut / output
norms in force on the date of receipt of application bg Regional Authoitg. If in the
interuening peiod (i.e. from date of fling of application and date of issue of
authoisation) the norms get cLnnged, th.e authorization will be tssued in proportion to
prouisional exports / supplies alreadg made till ang amendment in norms is notifi.ed. For
remaining exports, Policg / Procedures in force on date of issue of authoisation shall be
applicable.

(d) Exports/ supplies made in anticipation of authorisation shall not be eligible for inputs
u.tith pre-import condition.

d Section 2(e) oJ the Foreign Tra.d.e (DR) Act, 7992 stdtes thot :-

(e) "import" and 'expott" means respectiuely binging into, or taking out of, India ang
goods bg land, sea or air;

h) Notifi.cation No.33/ 2015-2020 New Delhi,
Dated: 13 October, 2O17
Subject: Amendments in Foreign Trade Policg 2O15-2O -reg

S.O. (D): In exercise of powers confened bg Sedion 5 of FT (D&R) Act, 1992, read tuith
paragraph 1.O2 of the Foreign Tfa.de PolicE, 2O15-2020, os amended from time to time,
the Central Gouernment herebg makes follouing amendments in Foreign Trade Policg
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J) 4.27 Exports/Supplles ln antlclpatlon or subsequent to lsxte of an
Authorlsdtlon,

(c) The export of SCOMET items shall not be permitted against an Authoisation until and
unless the requisite SCOMET Authoisation is obtained bg the applicant.



2015-20. 1. Para 4.14 is amended to read as under: "4.74: Details of Duties exempted
Imports under Aduance AutLnrisation are exempted from pagment of Bosic Customs
Dutg, Additional Customs Dutg, Education Cess, Anti-dumping Dutg, Counteruailing
Dutg, Safeguard Dutg, Transition Product Specific Safeguard Dutg, whereuer appticable.
Import agairst supplies couered under paragraph 7.02 (c), (d.) and (g) of FTP u-till not be
exempted from payment of applicable Anti-dumping Dutg, Counteruailing Dutg,
Safeguard Dutg and Tran sition Product Specifc Sofeguard Dutg, if ang. Howeuer,
imports under Aduance Authorization for phgsicaL exports are also exempt from u.thole of
the integrated tax and Compercation Cess leuiabLe under sub-section (7) and sub-
sedion (9) respectiuelg, of section 3 of the Customs Taiff Act, 1975 (51 of 1975), as maA
be prouided in the notifi.cation issued by Department of Reuenue, and such imports shatl
be subject to pre-import condition."

r) NOTTFTCATTON NO. 37 (RE2013)/ 2009-2014

2.Afier para 4.1.14 of FTP a new para 4.1.15 is inserted.
"4.1. 15 Whereuer SION permits use of either (a) a geneic input or (b) altematiue
inputs, unless the name of the specific input(s) [uthich has (haue) been used in
manufacturing the export productl gets indicated / endorsed in the reLeuant
shipping bill ond these inputs, so end.orsed, match the desciption in the
releuant bill of entry, the concemed Authorisation will not be redeemed. In other
words, the name/ desciption of tLte input used (or to be used) in the
Authoisation must match exactlg the name/ description endorsed in the
shipping bill. At the time of dischnrge of export obligation (EODC) or at the time
of redemption, RA sLall allotu onlg those inputs which haue been specifcallg
indicated in the shipping bill."

3.Para 4.2.3 of FTP is being amended bg adding the phrase "4.1.14 and 4.).15"
in place of "and 4.1.14".The @mended para uould be os under:
"Prouisions of paragrapLs 4.1.11,4.1.12,4.1.13,4.1.14 and 4.1.15 of FTP shall
be applicable for DFIA holder."

4.Effect of thls NotlfTcation: Inputs actuallg used in manufacture of the
export product should only be imported under the authoisation.Similarly tnputs
actually imported must be used in the export product.This ha-s to be establisled
in respect of euery Aduance Authoisation / DFIA.

I Pollcg Clrc'ular No.OS (RE-2O13)/2OO9-2O74
Dated the 2nd August, 2O73

Subject: Withdrawal of Policy Circular No.30 dated 10.10.2005 on Imporiability of
Alternatiue inputs allou-ted as per SION.

Notification No.31 hns been issued on lst Auryst, 2013 which stipulates "inputs
actuallA used in manufacture of the exporl product sLauld onlg be imported under the
auttnrisation. Similarlg inputs actuallg imported must be used in tLe export product."
Accordingly, the earlier Policy Circular No.3O dated 1O.1O.20O5 becomes inftuctuous
and trcnce stands withd.ranan.

k) Notificatlon No.- 78/2075 - Custom.s, Dated: O7-O4-2O15-

G.S.R. 254 (E).- In exercise of the powers conferred by sub-section (1) of section 25 of
the Customs Acl, 1962 (52 of 79621, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts materials imported into India
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NEW DELIII, DATED THE 7". Augttst,2073
ln exercise of pouters confened by Section 5 of the Foreign Trade (Deuelopment &
Regulation) Act, 1992 (No.22 of 1992) read with paragraph 1.2 of the Foreign Trade
Policy, 2009-2014, the Central Gouernment herebg notif.es the follotaing amendments in
the Foreign Trade Policg (FTP) 2009-2014.

2. This is to retterate that duty free import of inptts under Duty Exemption/ Remission
Schemes under Chapter-4 of FTP shall be guided bg the Notijcation No. 31 issued on
1.8.2013. Hence anA clarifi.cation or notifi.cation or communication issued by this
Directorate on this matter uhich mag be repugnant to this Notification shall be deemed
to haue been sTLperseded to the extent of such repugnancy.



agalnst a va.hd Advance Authorisation issued by the Regional Authority in terms
of paragraph 4.03 of the Foreign Trade Policy (hereinafter referred to as tl:e said
authorisation) from the whole of the duty of customs leviable thereon which is
specified in the First Schedule to the Customs Tariff Act, 1975 (51 of 1975) and from
the whole of the additional duty, safeguard duty, transitional product specific
safeguard duty and anti-dumping duty leviable thereon, respectively, under sections
3, 8E}, 8C and 9A of the said Customs TariII Act, subject to the followrng conditions,
namely :-

(i) that the said authorisation is produced before the proper officer of
customs at the time of clearance for debit;

(ii) that the said authorisation bears,-

(a) the name ald address of the importer and the suppordng
manufacturer in cases where the authorisation has been issued to a
merchant exporter; ald

(b) the shipping bill number(s) and date(s) and description, quantity and
value of exports of tJle resultant product in cases where irnport takes
place after fulfillment of export obligation; or

(c) the description and other specifications where applicable of the
imported materials and the description, quantity and vaLue of exports
of the resultant product in cases where import takes place before
fulfillment of export obligation;

(iir) that the materials imported correspond to the description and other
specifications where applicable mentioned in the authorisation and are
in terms of para 4.12 of the Foreign Trade Policy and the value and
quantity thereof are within the limits specified in the said authorisation;

(i") that in respect of imports made before the discharge of export obligation
in full, the importer at the time of clearance of the imported materials
executes a bond with such surety or security and in such form and for
such sum as may be specified by the Deputy Comrnissioner of Customs
or Assistant Commissioner of Customs, as tJ:e case may be, binding
himself to pay on demand an amount equal to the duty leviable, but for
the exemption contained herein, on t}le imported materia-1s in respect of
which the conditions specifred in this notification are not complied witl,
together with interest at t}le rate of fifteen percent per annum from the
date of clearance of the said materials;

(v) that in respect of imports made after the discharge of export
obligation in full, if facility under rule 18 (rebate of duty paid on
materials used in the manufacture of resultant product) or sub-rule (2)

of rule 19 of the Central Excise Rules, 2OO2 or of CENVAT Credit under
CENVAT Credit Rules, 2004 has been availed, then the importer sha1l,
at the time of clearance of the imported materia.ls furnish a bond to the
Deputy Commissioner of Customs or Assistant Commissioner of
Customs, as the case may be, binding himself, to use the irnported
materials in his factory or in the factory of his supporting manufacturer
for the manufacrure of dutiable goods and to submit a certificate, from
the jurisdictiona,l Central Excise offrcer or from a specifred chartered
accountant within six months from the date of clearance of the said
materiaJs, that the imported materials have been so used:

Provided that if the importer pays additional duty of customs leviable on the
imported materials but for the exemption contained herern, then the imported
materials may be cleared without furnishing a bond specified in this condition
and the additional duty of customs so paid shall be eligible for availing
CENVAT Credit under the CENVAT Credit Rules, 2O04;

(vi) that in respect of imports made a-fter the discharge of export obtgation
in full, and if facility under rule 18 (rebate of duty paid on materials
used in the manufacture of resultant product) or sub-rule (2) of rulc 19
of the Central Excise Rules, 2OO2 or of CENVAT credit under CEI,IVAT
Credit Rules, 2004 has not been availed and the importer furnishes
proof to this eIlect to the satisfaction of the Deputy Commissioner of
Customs or the Assistant Commissioner of Customs as the case may
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be, then the imported materials may be cleared without furnishing a
bond speci-fied in condition (v);

(vii) that the imports and exports are undertaken through the seaports,
airports or through the inlald container depots or through the land
customs staLions as mentioned in the Table 2 alnexed to the
Notification No.16/ 2015- Customs dated 01.04.2015or a Special
Economic Zone notified under section 4 of the Special Economic Zones
Act, 2O05 (28 of 20O5):

Provided that the Commissioner of Customs may, by special order or a public
notice and subject to such conditions as may be specilied by him, permit
import and export through any other sea-port, airport, inland container depot
or through a land customs station within his jurisdiction;

(viii) that the export obligation as specilied in the said authorisation (both in
va-lue and quantity terms) is discharged within the period specified in
the said authorisation or within such extended period as may be
granted by the Regional Authority by exporting resultant products,
manufactured in India which are specified in the said authorisation;

Provided that an Advance Intermediate authorisation holder shall discharge
export obligation by supplying the resultant products to exporter in terms of
paragraph 4.05 (c) (ii) ofthe Foreign Trade Policy;

(ix) that the importer produces evidence of discharge of export obligation to
the satisfaction of the Deputy Commissioner of Customs or Assistant
Commissioner of Customs, as the case may be, within a period of sixty
days of the expiry of period allowed for fulfrllment of export obligation,
or within such extended period as the said Deputy Commissioner of
Customs or Assistant Commissioner of Customs, as the case may be,
may allow;

(x) that the said authorisation shall not be transferred and the said
materials shall not be transferred or sold;

Provided that the said materials may be transferred to a job worker for
processing subject to complying with the conditions specifred in the relevant
Centra1 Excise notifications permitting transfer of materia.ls for job work;

Provided furtJrer tJrat, no such transfer for purposes of job work shall be
effected to the units located in areas eligible for area based exemptions from
the lely of excise duty in terms of notification Nos. 32/ 1999-Centra-1 Excise
dated 08.07.1999, 33/1999-Central Excise dated 08.07.I999, 39l2OO1-
Centra-l Excise dated 3f .07.2001, 56/2002- Central Excise dated 14.11.2OO2,
57 l2OO2- Central Excise dated 74.77.2002, 49l2OO3- Central Excise dated
10.06.2003, 50 /2OO3- Central Excise dated 10.06.2003, 56 /2OO3- Central
Excise dated 25.06.2003, 71/O3- Central Excise dated 09.09.2003, 8l2OO4-
Central Excise dated 2l.Ol.2OO4 and 20 /2OO7 - Central Excise dated
25.04.2007;

(xi) that in relaLion to the said auttrorisation issued to a merchant exporter,
any bond required to be executed by the importer in terms of this
notification shall be executed jointly by the merchalt exporter and the
supporting manufacturer binding tlemselves jointly and severally to
comply witJ: the conditions specified in this notification.

t) NotiJication No.- 79/2017 - Cr.stons, Dated: 73-70-2O77-

Central Gouernmen| on being satisfi.ed that it is necessary in the public interest so to do,
made the follouting further amendments in each of the notifications of the Oouernment of
India in the Ministry of Finance (Department of Reuenue), specifed in column (2) of the
Table belout, in the manner a.s specified in the corresponding entry in alumn (3) of the
said Table:-

-: Table:-
Notification
number and date

Amendments

(1) (2) (3)
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No.



2

1 16/ 2015-
Customs, dated
the 1 st Apil,
201 5 luide
number G.S.R.
252(E), dated the
1 st April, 20151

18/ 201s-
Customs, dated
the 1 st Apil,
2015 lvide
number G.S.R.
254 (D), dated the
1 st April, 2O151

In the said notificatton, in th.e opening paragraph,- (a) for the
uords, brackets, figares and lelters "from the whole of the
addittonal dutg leviable thereon under sub- 2 secttons (1), (3) and
(5) oJ section 3, saJeguard dutg leviable thereon under sectton 88
and anti-dumping dufu leuiable thereon under section 94", the
uords, brackets, figtres and letters "from the uhole of the
additional duty leviable thereon under sub-secfrons (1), (3) and
(5) of section 3, integrated. tax leuiable thereon under sub-section
(7) of section 3, goods and seruices tox compensation cess
leuiable ttrcreon under stb-section (9) of sectton 3, safeguard
dutg leviable thereon under section 88, countentailing duty
leuiable thereon under section 9 and anti-dumping du! leuiable
theleon under section 9A" shall be shstituted;

(b) in condition (viii), afer the proviso, the foLlowing prouiso shall
be inserted, namelg:-

"Proutded Iurther that notuithstanding angthtng contained
hereinaboue for the said authorisations uhere the exemptton
from integrated tax and the good-s and serwices tax compensation
cess leuiable thereon under sub-section (7) and sub-section (9) of
section 3 of the said Customs Taiff Act, has been auai\ed, the
export obligation shall be fulfilled by phgsical exports onlg;';

(c) afi.er condition (i), the follouing canditions shall be inserted,
namelA :-

"&i) that the exemption from integrated tax and the goods and
seruices tax compersation cess leviable thereon under stb-
section (7) and sttb-section (9) of section 3 of the said Customs
Taiff Act shall be subject to pre-import condition;

@ii) that the exempt[on ftom integrated tax and the goods and
services tax compensation ccss levioble thereon under sr.tb-
section (7) and sub-section (9) of sectton 3 of the sard Customs
Tariff Act shnll be auailable up to the 31st March, 2018.".

In the said notif.cation,- (Q in the opening paragraph. afier
clause (ii), the folloutng shall be inserted, namely:- "(iii) the uhole
oJ integrated tax and the goods and services tax compensation
cess leuiable thereon under stb-section (7) and sub-section (9) of
section 3 of the said Customs Taiff Act: Provided that the
exemption fiom integrated tox and the goods and serulces tax
compensation cess shall be auailable up to the 31st March,
2018."; (b) tn the Explanation C (II), for th.e utords "Holleuer, the
followtng categoies of supplies, stnll also be counted touards
fulflment of export obligation:", the utords oHouteuer, in
authoisations uhere exemption from integrated tax and goods
and seruice tax compensation cess is not auailed, the follouing
categoies of supplies, shall also be counted touards fulfilment of

rt ob n:' shall be substituted.

m) Section 77 17) ofthe Customs Act. 7962 reads asr

ISECTION lT.Assessment of dutg. - (1) An importer enteing anA imported goods under
section 46, or an exporter enteing anA export goods under section 50, shall, saue as
otherutise pronded in section 85, selfassess the dutg, if ang, leuiable on such goods.

12) The proper offi.cer maA ueifV the entries made under section 46 or section 50 and the
sefassessment of goods refened to in.sub-section (1) and for this purpose, examine or
test ang imported goods or export goods or such part thereof o,s may be necessary.

Prouided that the selection of ca.ses for ueification shall pinailg be on the ba-sis of rbk
eualuation through appropiate seledion crtteria.

(3) For the purposes of ueifi.cation under sub-section (2), the proper officer maA reqire
the importer, exporter or ang other person to produce dnA doatment or information,
u-thereby the dutg teuiable on the imported. goods or export goods, as the case maA be,
can be ascertained and thereupon, the importer, exporter or such other person shall
produce such d.oanment or furnish such information.
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(4) Where it is found on veification examination or testing of the goods or otherwise that
the self- assessment is not done conedlg, the proper olficer may, wittaut prejudice to
any other action uthich mag be taken under this.Act, re-cssess the dutg leuiable on such
goods.

(5) Where any re-assessment done under sub-sedion (4) is contrary to the self-
assessmen, done bg the importer or exporler and. in cases other than those where the
importer or exporter, as the case mag be, confrms hts acceptance of *Le said re-
assessment in u-triting, the proper olfi.cer slnll pass a speaking order on the re-
a.ssessment, uithin f.fieen days from the date of re-a.ssessment of the bill of entry or
tlrcshipping bill, as the cose magbe.

Explanation.- For the remoual of doubts, it is hereby declared that in cases uhere an
importer has entered ang imported goods under section 46 or an exporter has entered
ang export goods under section 5O before the date on which the Finance Bill, 2011
receiues the assent of the Presid.ent, such imported goods or exporT goods sltoll continue
to be gouerned bg the prouisions of section 17 as it stood immediatelg before the date on
u.thich such assent is received.

n) SetclHon 46 (4) of the Custom.s Act. 7962 reads ast

'The importer u-thile presenting a Btll of Entry, shall make and. subscibe to a declaration
as to the truth of the contents of such bill of entry and shnll, in support of such
declaration, produce to the proper ofrtcer *Le invoice, if ang, relating to the imported
qood.s......."

" 1 1 1 . Confiscation of improperlg imported goods, etc. -
The follouing goods brought from a place outside India shall be hable to confiscation:

(o) ang goods exempted, subject to anA condition, from duty or ong prohibition in respect
ofthe import thereof under this Act or ang other law for the time being in force, in respect
of ulhich tLrc condition is not obserued unless the non-obseruance of the condition was
sanctioned bg the proper ofi.cer;"

P) Fvraher sectlon 772 of the Custo tns Act, 7962 orovld.es for oend.l o,ctlon
dnd lnter-dlla stlpulqte s:-

Ang person shrtll be liable to penalty for improper importation of goods,-
(a) utln, in relation to ang goods, does or omits to do any act which act or omission
would render such goods liable to confscation und.er section 111, or abets the doing or
omission of such an act, . ... ... ... ... ..

No order confiscating ang goods or imposing ang penaltg on anA person shall be made
under thi.s Chapter unless the ouner of tle goods or such person

(a) is giuen a notice in uiting uith the pior approual of tle offcer of customs not
below th.e rank of an Assistant Commissioner of Customs, informinghim of the grounds
on uhich it is proposed to confscate the goods or to impose a penaltg;

(b) is giuen an opportunitA of making o representation in uiting u.tithin such
reosonable time o.s mag be specified. in the notice again st the grounds of confiscation or
imposition of penalty mentioned therein; and

b) is giuen a reasonable opportunitg of being heard in the matter

4, Imposltion of two cotrditions for availing the IGST exemption in terms of
Notificatlon No. 7 9 I 20 17 -Cus dated 1 3- 1O-2O 1 7:-

4,1 Whereas Advance Authorizations are issued by the Directorate General of
Foreign Trade (DGFT) to importers for import of various raw materials wlthout
palrrnent of Customs Duty and the said export promotional scheme is governed by
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o) Sectlon 777 ld of the Customs Act. 7962 lnter alia stloulates-

d Sectlon 724 of the Custofrf,s Act. 7962 lnter a.lla. stipuldtes t



Chapter 4 of the Foreign Trade Po1icy (2015-20), applicable for the subject case and
corresponding Chapter 4 of the Hand Book of Procedures (2015-20). Prior to GST
reglme, rn terms of tJlre provisions of Para 4.74 of the prevailing Foreign Trade Policy
(2O15-2O), the importer was allowed to enjoy benefit of exemption in respect of Basic
Customs Duty as well as Additional Customs Duties, Anti-dumping Duty and
Safeguard Duty, while importing such input materials under Advance Authorizations.

4.2 With the introduction of GST w.e.f 01.07.2017, Additiona-l Customs Duties
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Service
Tax (IGST). Therefore, at the time of imports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Notificatron No.26 /2017 -Customs dated 29tr.June 2017, was issued to give effect
to the changes introduced in the GST regime in respect of imports under
Advance Authorization. It was a conscious decision to impose IGST at the time
of import, however, at the same time, importers were allowed to either take
credit of such IGST for pa]rments of Duty during supply to DTA, or to take
refund of such IGST amount within a specified period. The corresponding
changes in the Policy were brought through Trade Notice No.11/2O18 dated
30.06.2017 . It is pertinent to note here that while in the pre-GST regime,
blanket exemption was allowed in respect of all Duties leviable when goods
were being imported under Advance Authorizations, contra4r to that, in post-
GST regime, for imports under Advance Authorization, the importers were
required to pay such IGST at the time of imports and then they could get the
credit of the sarne.

4.3 However, subsequently, the Government of India decided to exempt imports
under Advalce Authorizations from payment of IGST, by introduction of the Customs
Notification No.79/2O17-Cus dated 73.IO.2O17. However, such exemption from the
payment of IGST was made conditional. The said Notification No. 79/2O77-Cus dated
13.1O.2O17, was issued with the intent of incorporating certain changes/ amendment
in the principal Customs Notifications, which were issued for extending benelit of
exemption to the goods when imported under Advance Authorizations. The said
Notifrcatron stated that the Central Government, on being satislied that it is necessary
in the public interest so to do, made the following further amendments in each of the
Notifications of the Government of India in the Ministry of Finance (Department of
Revenue), specified in column (2) of the Table, in the manner as specified in the
corresponding entry in column (3) of the said Table- Only the relevant portion
perta-rning to the Customs Notilication No. 18/2015 dated 01.04.2015 is reproduced in
Para 3[) above, which may be referred to.

5. The Director General of Foreign Trade, ln the meanwhile, issued one
Notillcatlon No. 33/2O15-2O dated 13.1O.2O17, which amended the provision of
Para 4.14 of the Foreign Trade Policy (2O15-2O), to incorporate the exemption from
IGST, subject to compliance of the pre-import and physical export conditions. It is
pertinent to mention, that the principal Customs Notification No.18/2015-Cus, being
an EXIM Notification, was amended by the Notifrcation No.79/2017-Cus dated
13.lO.2OI7, in tandem with the changed Policy by integrating the same provisions for
proper implementation of the provisions of the Foreign Trade Policy (2O 15-20).

5.1 Therefore, conscious legislative intent is apparent in the changes made in the
Foreign Trade Policy (2015-20) and corresponding changes in the relevant Customs
NoLifications, that to avail the benefrt of exemption in respect of Integrated Goods and
Serrrice Tax (IGST), one would require to compiy with the following two conditions: -
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4.4 Therefore, by issuing the subject Notification No.7912O77-Cus dated
13.1O.2017, the Government of India amended inter-alia Notification No.18/201S-Cus
dated 01.04.2015, and extended exemption from the paJment of IGST at the time of
import of input materials under Advance Authorizations. But such exemption was not
absolute. As a rider, certain conditions were incorporated in the subject Notification.
One being the condition that such exemption can only be extended so long as exports
made under the Advance Authorization are physical exports in nature and tlte other
being the condition that to avail such benefit one has to follow the pre-import
conditron.



6. Physical Export condition ln relation to the Forelgn Trade Poltcy (2O15-
20) and the Notlfication No.79l2O17-Cus dated 13.1O.2O17, and whether it was
followed by the importer.

6.1 The concept of physical export is derived from Para 4.05(c) and Para 9.2O of
the Foreign Trade Poiicy 2O15-2Ol read with section 2(e) of t}re Foreign Trade (DR) Act,
1992. Para 9.2O of t}:,e Policy refers to section 2(e) of the Foreign Trade (DR) Act, 1992,
which defines 'Export' as follows:-

Therefore, primarily, export involves taking out goods out of India, however, in
Chapter 4 of the Policy, Para 4.05 defrnes premises under which Advance
Authorizations could be issued and states that -

(c) Aduance Authori.z,ation stall be issued for:
(i) Physical export (including export to SEZ);
(ii) Intermediate supplg; and/ or
(iii)Supplg of goods to the categoies mentioned in paragroph 7.O2 (b), (c),

P), A, @ and (h) ofthis FTP.
(iu) Supplg of'stores' on board of foreign going uessel / aircrafi, subject to

condition *@t there is specific Standard InWt Outryt Norms in respect
of item supplied..

6.3 This implies that to avail the benefit of exemption as extended through
amendment of Para4.74 of the Policy by virtue of the DGFT Notification No.33/2015-
20 dated 73.10.2077, one has to ensure that the entire exports made under an
Advar:.ce Authorization towards discharge of EO are physical exports. In case the
entire exports made, do not fall in the category of physical exports, the Advance
Authorization automatically sets disqualified for the purpose of exemption.

7. Pre-import conditior in relation to the Foreign Trade Policy (2O15-2O)
and the Notification No.79l2OL7-Cus dated L3.LO.2OL7; Determinatlon of
whether the goods imported under the impugned Advance Authorization comply
with the pre-import condition, and whether it was followed by the importer,

7.L Pre-import condition has been part of the Policy for 1ong. In terms of Para 4.13
of the Policy, there are certain goods for which pre-import condition was made
apptcable through issuance of DGFT Notification way before the Notification dated
L3.7O.2077 came into being.

7,2 The definition of pre-import directly flows from Para 4.O3 of the Foreign Trade
Poticy (2015-20)[erstwhile Para 4.1.3 of the Policy (2009- 14)]. It demands that Advance
Authorizations are issued for import of inputs, which are physically incorporated in
the export goods allowing legitimate wastage.This Para specifically demands for such
physical incorporation of imported materia.ls in the export goods. And the same is only
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(i) All exports under the Advance Authorization should be physical exports,
tJrerefore, debarring any deemed export from being considered towards
discharge of export obligation;

(ii) Pre-irnport condition has to be followed, which requires materia.ls to be
imported first and then be used for manufacture of the finished goods,
which could in turn be exported for discharge ofEO;

(e) "import" and 'export" means respectiuelg binging into, or taking out of, India
anA goods bg land, sea or air;

6,2 Therefore, the delinition has been further extended in specific terms under
Chapter 4 of the Policy and the supplies made to SEZ, despite not being an event in
which goods are being taken out of India, are considered as Physical Exports.
However, other tlrree categories defrned under (c) (ii), (iii) & (iv) do not qualify as
physical exports. Supplies of intermediate goods are covered by Letter of Invalidation,
whereas, supplies covered under Chapter 7 of the Policy are considered as Deemed
Exports.None of these supplies are eligible for being considered as physical exports.
Therefore, any category of supply, be it under letter of Inva.lidation and/or to EOU
ard/or under Internationa-l Competitive Bidding (ICB) and/or to Mega Power Projects,
otlrer than actual exports to other country and supply to SEZ, cannot be considered as
Physical Exports for the purpose of Chapter 4 of the Foreign Trade Policy (2015-20).



possible, when imports zre made prior to export. Therefore, such Authorizations
principa-lly do have the pre-import condition in-built, which is required to be followed,
barring where otherwise use has been allowed in terms of Para 4.27 of the Foreign
Trade Policy (2015-20)[erstwhile Para 4.12 of the Policy (2O09-14)].

7.3 Advance Authorization are issued for import of Duty-free materials first, which
would be used for the purpose of maaufacture of export goods, which would be
exported out of India or be supplied under deemed export, if allowed by the Policy or
the Customs Notification. The very name Advance Authorization was coined wit}l
prefrx 'Advance', which illustrates and indicates the basic purpose as aforesaid. Spirit
of the scheme is further understood, from the bare fact that while time allowed for
import is 12 months (conditronally extendable by another six months) from the date of
issue of the Authorization, the time a.llowed for export is 18 months (conditionally
extendable by 6 months twice) from the date of issue of the Authorization. The reason
for the same was the practical fact that conversion of input materia-1s into finished
goods ready for export, talces considerable time depending upon tJle process of
manufacture.

7.4 DGFT Notiflcation No. 31l2OI3 (RE-2013) dated 01.08.2013, was issued to
incorporate a new Para No. 4.1.15 in the Foreign Trade Policy. The said Para is an
extension of the Para 4.1.3[Para 4.03 of the Policy (2015-2000] and stipulated further
conditron which clarified the ambit of the aJoresaid Para 4. 1.3. Inputs actually
imported must be used in the export product.

7.6 Therefore, combined reading of Para 4.03 of the Foreign Trade Policy, in force
at the time of issuance of the Authorizations, and the Notifrcation aforesaid along with
the Circular as mentioned above, makes it obvious, that benefrt of exemption from
payment of Customs Duty is extended to the input materials subject to strict
condition, that such materials would be exclusively used in the manufacture of export
goods which would be ultimately exported. Therefore, the importer does not have the
liberty to utilize such Duty-free materia-ls otherwise, nor do they have freedom to
export goods manufactured out of something, which was not actually imported.

7,7 Therefore, such Authorizations principally do have t.J.e pre-import condition
in-built, which is required to be followed, barring where otherwise use has been
a.llowed in terms of Para 4.27 of the Foreign Trade Policy l20l5-2ol [erstwhile Para
4 .12 oI the Policy (2OO9-14l'). Para 4.27 of the Hand Book of Procedures for the
relevant period allows exports/ supplies in anticipation of an Auttrorization. This
provision has been made as a.rt exception to meet the requirement in case of
eigencies. However, the importers / exporters have been availing the benefit of the said
provision without exception a-nd tJ:e export goods are made out of domestically or
otherwise procured materials and the Duty-free imported goods are used for purposes
other than the manufacture of tJ:re export goods. However, Para 4.27 (d) has barred
such benefit of export in anticipation of Authorization for the inputs with pre-import
condition.

7.8 Specifrc provision under the said Para 4.27 (dl was made, which states that -
(d) Exports/ supplies made in anticipation of authorization shall not be eligible
for inputs utith pre-import condition.

Therefore, whenever pre-import condition is applicable in respect of the goods to be
imported, the Advance Authorization holder does not have any liberty to export in
anticrpation of Authorization. The moment input materials are subject to pre-j.mport
condition, they become ineligible for export in aaticipation of Authorization, by r,rrtue
of the said provision of Para 4.27 (dl.

7.9 The pre-import condition requires the imported materia.ls to be used for the
ma-nufacture of finished goods, which are in turn required to be exported towards
discharge of export obligation, and the same is only possible when the export happens
subsequent to the commencement of imports after allowing reasonable time to
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7.5 A Circular No. 3/2013 (RE-2013) dated, 02.08.2013. was also issued by the
Ministry of Commerce in line with the aforesaid Notification. The Circular reiterates
that Duty free import of inputs under Duty Exemption/ Remission Schemes under
Chapter-4 of FTP sha-ll be guided by the Notification No. 31 issued on 1.8.2013.



manufacture frnished goods out of the same. Therefore, when the law demands pre-
irnport condition on tJle input materials to be imported, goods cannot be exported in
arrticipation of Advalce Authorization. Provisions of Para 4.27lal & (b), i.e export in
anticipation of Authorization and the pre-import condition on the input materials are
mutually exclusive and cannot go hand in hand.

8. 'r.{Ihereas Advance Authorization Scheme is not just another scheme, where
one is allowed to import goods Duty free, for which the sole liability of the beneficiary
is to complete export obligation only by exporting goods mentioned in the
Autl:orization. It is not a scheme that gives carte blanche to the importer, so far as
utilization of imported materials is concerned. Rather, barring a few exceptions
covered by the Policy and the Notification, it requires such Duty-free imported
materials to be used specifically for the purpose of manufacture of export goods.As
discussed above, the scheme requires physical incorporation of tJre imported materials
in the export goods after allowing normd wastage. Export goods are required to be
manufactured out of the very materials which have been imported Duty free. The law
does not permit replenishment. The High Court of Allahabad in the case of Dharampur
Sugar Mill reported 1n 2015 (321) ELT 0565 /AII.i has observed that:-

"From the records tue find that the imporl authorization requires the phgsical
incorporation of the imported input in expor-t product afi.er allowing normal
l.oostage, reference clause 4.1.3- In the instant cose, fhe assessee has
Lnpelessly failed. to establish the phgsical incorporation of the imported input in
the exported sugat The Assessing Authoity and the Tibunal appears to be
correct in recording a finding that the appellant has uiolated the prouisions of
Customs Act, in exporting sugar uithout there being anA 'Export Relea.se Order'
in the facts ofthis case."

8.1 The Hon'ble Supreme Court in the case of Pennar Industies reported in TIOL
2015-(162)-SC-CUS has held that :-

"It u-tould mean that not onlA the raut mateial imported (in respect of uthich
exemption from dutg is sought) is to be utilized in the manner mentioned,
namely, for manufacture of specifi.ed. products bg the importer/ assessee itself,
this uery mateial has to be utilized in discharge of export obligation. It, thus,
becomes abundantly clear thnt as per this Notification, in order to auail the
exemption from import DutA, it is necessary to make exporT of tLrc product
manufactured from that uery rau) material uthich is imported.This condition is
admittedlg not fulfilled bg the ossessee o.s there is no export of the goods from
the rau mateial so utilized. Instead, export is of the product manufactured from
otLer mateial, *at too through third partg. Therefore, in stict sense, the
mandate of the said Notifi.cation has not been fulfilled by the assessee."

4.2 The High Court of Madras (Madurai Bench) in the case of M/s. Vedanta Ltd.
on the issue under consideration held that:-

"pre-import simply means import of raw materials before export of the finished
goods to enable the physical export and actua.l user condition possible and
negate the revenue risk tlat is plausible by diverting the imported goods in the
loca-l market".

8.3 Conditions No. (v) & (vi) of the Notifrcation No. 18/2O1S-Cus dated
01.04.2015, prescribe the modalities to be followed for import of Duty-free goods
under Advance Authorization, in cases, where export obligation is discharged in full,
before t.l..e commencement of irnports. This is to ensure that tJre importer does not
enjoy the benefit of Duty exemption on raw materials twice for the same export. It is
but natura.l that in such a situation the importer would have used domestically
procured materials for tJ:te purpose of manufacture of goods that have been exported
and on which required Duties would have been paid and credit of the same would also
have been availed by the importer. The importer has in this kind of situation, two
options in terms of the above Notification:
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8.4. The frrst option is elucidated in condition No. (v) of the Notification, which is as
under-

"(u)that in respect of impofts made afrer the di.sclnrge of export obligation in
fu$ if facilitg under rule 18 (rebate of dutg paid on materials used in the



manufacture of resultant product) or stb-rule (2) of rule 19 of the Central Exctse
Rules, 2002 or of CENVAT Credit under CENVAT Credit Rules, 2004 has been
auailed, then the importer s|ro,ll, at the time of clearance of the imported
mqteials fumish a bond to the DepltA Commissioner of Customs or Assislant
Commissioner of Customs, as the case mag be, bind,ing himself, to use the '
tmported mateials in hb factory or in the factory of his supporting manufacturer
for the manufacture of dutiable goods and to submit a certijcate, from the
juisdictional Central Excise ofi.cer or from a specified chartered accountant
uLithin six months from the date of clearance of the said mateials, that the
imported materials haue been so used:

Provided that if the importer paAs additional dufu of cusfoms leuiabLe on tLrc
imported materials but for the exemption contained herein, then the imported
mateials maA be cleared uithout fumishing a bond specified in this condition
and the additional dutg of custom.s so paid shall be eligible for auailing CENVAT
Credit under the CENVAT Credit Rtles, 2OO4;"

8.4.1 The second optuon is similarly elaborated in condition no. (vi) of the
notification, as under-

" (ui)that in respect of imports made afier the dischnrge of export ob\igation in
fult, and if faciLrtg under rule 18 (rebate of duty paid on mateials used in the
monufacture of resultant product) or sub-ntle (2) of rule 19 of the Central Excise
Rutes, 2OO2 or of CENVAT credit under CENVAT Credit Rules, 2OO4 has not
been auatled and the importer furnistes proof to this effect to the satisfaction of
the Deputg Commissioner of Cusfoms or the Assistant Commissioner of Customs
as the ca.se mag be, then tlrc imported mateials may be cleared without
fumishing a bond specifed in condition (u);'

8.5 Thus, the purport of ttre above conditions in the erstwhile Notification is to
ensure that if domestically procured inputs have been used for manufacture of the
exported goods and the inputs are irnported Duty-free after the exports, then the
benefit of "zero-rating" of exports is not availed by the exporter twice.

8.6 Thus, insertion of such conditions in the Notifrcation, is indicative of legislative
intent of keeping check on possible misuse of the scheme. However, ensuring
compliance of these two conditions is not easy, on the other hand, such conditions are
rulnerable to be mis-used ald have the inherent danger to pave way for tent-
seeking'.Therefore, to plug the loop-hole, and to facilitate & streamline the
implementation of the export incentive scheme, in the post-GST scenario the concept
of "Pre-lmport" and "Physical Export" was introduced in the subject Notilication, which
make the said conditions (v) & (vi) infructuous.This is also in keeping with the
philosophy of GST legislation to remove as many conditional exemptions as possible
and instead provide for zero-rating of exports through tJre option of taking credit of the
IGST Duties paid on the imported inputs, at t}le time of processing of the said inputs.

8,7 It is the duty of an importer seeking benefits of exemption extended by
Customs Notifications issued by the Govemment of India/ Ministry of Finance, to
comply with the conditions imposed in tJle Notification, which determines, whether or
not one becomes eligible for the exemption. Exemption from palznent of Duty is not a
matter of right, if the same comes with conditions which are required to be compled
with. It is a pre-requisite that only if such conditions are followed, that one becomes
eligible for such benefrt. As discussed above, such conditions have been brought in
with the objective of facilitating z*ro-rating of exports with minimal compliance and
maximum facilitation.

Page 18 of 63

9. IGST benefrt is available against Advance Authorizations subject to observance
of pre-import conditron in terms of t.l:e condition of the Pata 4.74 of the Foreigrr Trade
Policy (20 15-2O) and also the conditions of the newly introduced condition (xii) of
Customs Notification No. 18/2015-Cus dated 01.04.2015 as added by Notifrcation No.
79l2Ol7-Cus dated 13.10.2017. Such pre-import condition requires goods to be
imported prior to commencement of exports to ensure manufacturing of finished goods
made out of the Duty-free inputs so irnported. These finished goods are then to be
exported under t.lle very Advance Authorization towards discharge of export obligation.
As per provision of Para 4.03 of the Foreign Trade Policy (2O15-2Ol, physical



incorporation of the imported materials in the export goods is obligatory, and the same
is feasible only when the imports precedes export.

9.1 The following tests enables one to determine whether the pre-import conditron
in respect of the Duty-free imported goods have been satisfred or not:

ii) Even if the date of the first Bill of Entry under which goods have been
imported under an Authorization is prior to the date of the first Shipping Bill
through which exports have been made, indicating exports happened
subsequent to import, but if documentar5r evidences establish that the
consignments, so imported, were received at a later stage in the factory after
the commencement of exports, then the goods exported under the Adva-nce
Authorization could not have been marufactured out of t}re Duty free imported
goods. This aspect can be verified from the date of the Goods Receipt Note
(GRN), which establishes the actual date on which materials are received in
the factory. Therefore, in absence of the imported materia.ls, it is implied that
tJre export goods were manufactured out of raw materials, which were not
imported under the subject Advance Authorization. Therefore, pre-import
condition is violated.

iii) In cases, where multiple input items are a.llowed to be imported under an
Adva-nce Authorization, and out of a set of import items, only a few are
imported prior to commencement of export, it implies that in the production of
the export goods, except for the item already imported, the importer had to
utilize materials other than the Duty-free materials imported under the subject
Advalce Authorization. The other input materials are imported subsequently,
which do not and could not have gone into production of the finished goods
exported under the said Advance Authorization. Therefore, pre-import
condition is violated.

10. Whether the Advaace Authorizatlons issued prior to 13.1O.2O17 should
cot[e ulder purview of lnvestlgation.

1O.1 It is but natural that the Advance Authorizations which were issued prior to
13.10.2017, would not and could not contain condition written on the body of the
Authorization, that one has to fulfrll pre-import condition, for the bare fact that no
such pre-import condition was specifically incorporated in the parent Notification
No.18/2015-Cus dated 01.04.2015. The said condition was introduced by the
Notification No. 79 /2O17-Cus dated 13.10.2077, by amending the principal Customs
Notification. Therefore, for the Advance Authorizations issued prior to 13.10.2017,
logically tlere was no obligation to comply with the pre-import condition. At the same
time, there was no exemption from the IGST either during that period.Notifications are
published in the public domain, and every individual allected by it is aware of what
benefit it extends ald il return, what conditions are required to be complied with. To
avail such benefits extended by the Notifrcation, one is duty bound to observe tlte
formalities and/or comply with the conditions imposed in the Notillcation.
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i) If the importer fulfils a part or complete export obligation, in respect of
an Advance Authorization, even before conunencement of any import under
the subject Advance Authorization, it is implied that such imported materials
have not gone into production of goods that have been exported, by which the
export obligation has been discharged. Therefore, pre-import conditron is
violated.

irr) In some cases,preliminary imports are made priorto
export. Subsequently, exports are effected on a scale which is not
commensurate with the imports already made. If the quErntum of exports made
is more than the corresponding imports made during that period, then it
indicates that materials used for m€rnufacture of the export goods were
procured otherwise. Rest of the imports are made later which never go into
production of the goods exported under the subject Advance Authorization.lt is
then implied that the imported materials have not been utilized in entirety for
manufacture of the export goods, and therefore, pre-import condition is
violated.



LO,2 While issuing the subject Notification, the Government of India instead of
imposing a condition that such benefrt would be made available for Advance
Authorizations issued on and after the date of issuance of the Notification, kept the
doors wide open for those, who obtained such Advance Authorization in the past too,
subject to conditions that such Authorizations are valid for import, and pre-import
arrd physical export condrtions have a.lso been followed in respect of those Advance
Authorizations. Therefore, instead of narrowing down tJ:e benefit to the importers, in
reality, it extended benefit to many Advance Authorizations, which couid have been
out of ambit of the Notifrcation, had the date of issue been made the basic criterion for
determination of availment of benefit. Further, the Notification did not bring into
existence any new additional restriction, rather it introduced new set of exemption,
which was not available prior to issue of the said Notification. However, as always,
such exemptions were made conditional. Even the parent Notifrcation, did not offer
carte blanche to the importers to enjoy benefit of exemption, as it also had set of
conditions, which were required to be fulfilled to avail such exemption. As such, an act
of the Government is in the interest of the public at large, instead of confining such
benefits for the Advance Authorizations issued a-fter 13. 10.2017, the option was left
open, even for the Authorizations, which were issued prior to the issuance of the said
Notilication. The Notifrcation never demanded that the previously issued
Authorizations have to be pre-import compliant, but defrnitely, it made it compulsory
that benefit of exemption from IGST can be extended to the old Advance
Authorizations too, so long, the sa:ne are pre-import compliant. The importers did
have the option to pay IGST and avail other benefit, as they were doing prior to
introduction of the said Notification without following pre-import condition.The
moment they opted for IGST exemption, despite being an Advance Authorization
issued prior to 13.10.2017, it was necessary for the importer to ensure that pre-
import/physical export conditions have been fuIly satisfred in respect of the Advance
Authorization under which they intended to import availing exemption.

1O.3 Therefore, it is not a matter of concern whether an Advance Authorization was
issued prior to or after 13.1,0.2077, to ascertain whether the same is entitled for
benefit of exemption from IGST, the Advance Authorization should pass the test of
complying with both tle pre-import and physical export conditions.

11. Whether the Advance Authorizatlons can be compartmentalized to make
it partly compliant to pre-import/physical export and partly otherwise.

1 1. 1 Advance Authorization Scheme has always been Advance Authorization specific.
The goods to be imported/exported, quantity of goods required to be
imported / exported, value of the goods to be imported/exported, nos. of items to be
allowed to be imported/exported, everything is determined in respect of tJ:e Advance
Authorization issued. Advance Authorization specific benefits are extended irrespective
of the fact whether the importer chooses to import the whole materials at one go or in
piece meal. Therefore, such benefit and/or liabilities are not Bills of Entr5r specific.
Present or the erstwhile Poiicy has never had any provision for issuance of Advance
Authorizations, compartmentalizing it into multiple sections, part of which may be
compliant wrth a particular set of conditions and another part compliant with a
different set of conditions. Agreeing to the claim of considering part of the inports in
compliance with pre-import condition, when it is admitted by the importer that pre-
import condition has been violated in respect of al Advance Authorization, would
require the Policy to create a new provision, to accommodate such diverse set of
conditions in a single Authorization. Neither the present set of Policy nor the Customs
Notification has any provision to consider imports under an Advalce Authorization by
hypothetically bifurcating it into an Authorization, simultaneously compliant to
different set of conditions. As of now, tl:e Advalce Authorizations are embedded with a
particular set of conditions only. An Authorizatior can be issued either with pre-
import condition or without it. Law doesn't permit splitting it into two imaginarSr set of
Authorizations, for which requirement of compliances are different.

Ll.2 Allowing exemption for part compliance is not reflective in the l,egislative
intent. For proportional paJ.rnent of Customs Duty in case of partial fulfilment of EO,
specific provisions have been made in the Policy, which, in turn has been incorporated
in the Customs Notification.No such provision has been made in respect of imports
w.r.t Advance Authorizations with "pre-import and physical exports" conditions. In
absence of the same, compliance is required in respect of the Authorization as a
whole. In other words, if there are multiple shipments of import & multiple shipments
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of export, then so long as there are some shipments in respect of which Duty-free
imports have tal<en place later & exports corresponding to the same have been done
before, then, the pre-import condition stipulated in the IGST exemption Notification
gets violated.Once that happens, then even if there are some shipments corresponding
to which imports have taken place first & exports made out of t-he same therea-fter, the
IGST exemption would not be available, as the benefits of exemption applies to the
license as a whole.Once an Advance Authorization has been defaulted, there is no
provision to consider such default in proportion to the offence committed.

11.3 Para 4.49 of the Hand Book of Procedures l2ol5-2ol, Volume-I, demands that
if export obligation is not fulfrlled both in terms of quantity arrd value, the
Authorization holder shall, for the regularization,pay to Customs Authoritres, Customs
Duty on unutilized value of irnported/ indigenously procured material a.long wtth
interest as notified; which implies that the Authorization hoider is legally duty bound
to pay the proportionate anount of Customs Duty corresponding to the unfulfilled
export obligation. Customs Notification too, incorporates the same provision.

LL.4 Para 5. 14 (c) of the Hand Book of Procedures, Volume-I, (2O15-2Ol in respect
of EPCG Scheme- stipulates that where ocport obligation of any particular block of
years is not fulfrlled in terms of the above proportions, except in such cases where the
export obligation prescribed for a particular block of years is extended by the Regional
Authority, such Authorization holder shall, within 3 months from the expiry of the block
of years,pay as Duties of Customs, an amount that is proportionate to the unfulfilled
portion of the export obligation vis-a-vis the total export obligation. In addition to the
Customs Duty calculatable, interest on the same is payable. Customs Notification too,
incorporates the same provision.

11.5 Thus. in both the cases, Advance Authorization under Chapter 4 & EPCG under
Chapter 5 of the HBPvl, t}le statutory provisions have been made for payment of Duty
in proporrion to the unfulfilled EO. This made room for part compliance and has offered
for remedial measures. The same provisions have been duly incorporated in the
corresponding Customs Notifications.

11.6 Contrary to above provisions, in tJ:e case of imports under Advance
Authorisation with pre-import and physical export conditions for the purposes of
availing IGST exemptions, both the Policy as well as the Customs Notifications are silent
on splitting of an Advance Aut]rorisation. This clearly indicates that the legislative intent
is totally different in so far as exemption from IGST is concerned. It has not come with a
rider allowing part compliance. Therefore, once vitiated, the IGST exemption would not
be applicable on entire imports made under the Authorisation.

L2. Violatloas in respect of the Foreign Trade Policy l2OlS-2Ol and the
condition of the Notificatioa No.79l2Ol7-Cus dated 13,1O.2O17 in respect of the
imports made by the importer:-

L2.2 DGFT Notification No. 33l2Ol5-2O dated 13.10.2017 amended the Para 4.14
of the Foreigrr Trade Policy (2O15-2Ol.It has been clearly stated in the said Pata 4.14
of the Policy that-
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L2.L Customs notification No. 7912017-Cus dated 13.lO.2Ol7, was issued
extending benefrt of exemption of IGST (Integrated Goods & Service Tax), on tJ:e input
raw materials, when imported under Advance Authorizations. The original Customs
Notifrcation No.18/2O15-Cus dated O1.04.2015, that governs imports under Advance
Authorizations, has been suitably amended to incorporate such additional benefit to
the importers, by introduction of the said Notification. It was of course specifrcally
mentioned in the said Notilication that "the exemption from integrated tax a.rrd the
goods and services tax compensation cess leviable thereon under sub-section (7) and
sub-section (9) of Section 3 of the said Customs Tariff Act shall be subject to pre-
import condition;"therefore, for tJre purpose of avaiJing the benefit of exemption from
payment of IGST, one is required to comply with the Pre-import condition. Pre-import
condition demands that tJ:e entte materia.ls imported under Advance Authorizations
should be uti[zed exclusively for t]re purpose of manufacture of finished goods, which
would be exported out of India. Therefore, if the goods ate exported before
com.mencement of import or even after comrnencement of exports, by manufacturing
such materials out of raw materia-ls which were not imported under the respective
Advance Authorizalion, the Pre-import condition is violated.



"imports under Aduance AuthorlsaHon Jor phgsical exports are also exempt
from whole of the integrdted tax and Compensation Cess leuiable under sub-
section (7) and sub-section (9) respectiuelg, of section 3 of the Customs Tanff Ac4
1975 (51 of 1975), os maA be prouided in the notification issued bA Department
of Reuenue, and such imports shall be subject to pre-import condttion.'

Basica-lly, the said Notification brought the same changes in the Pohcy, which have
been incorporated in the Customs Notifrcation by the aforementioned amendment.

L2.3 For the purpose of availing the benelit of exemption from pa5rment of IGST in
terms of Para 4.14 of the Foreign Trade Policy (2O15-2O) and the corresponding
Customs Notilication No.79/2O77-Cus dated 13.70.2017, it is obligatory to comply
with the Pre-import as well as physical export conditions. Therefore, if for reasons as
elaborated in earlier paras, the Duty-free materials are not subjected to the process of
manufacture of finished goods, which are in turn exported under the subject Advance
Authorization, condition of pre-import gets violated.

L2.4 Combined provisions of the Foreign Trade Policy and the subject Customs
Notifications, clearly maldate, only imports under pre-import condition would be
allowed with the benefrt of such exemption subject to physical exports. Therefore, no
such exemption can be availed, in respect of the Advance Authorizations, against
which exports have already been made before commencement of import or where the
goods are supplied under deemed exports. The importer failed to comply wrth the
aJorementioned conditions.

13. Pre-import has to be put in respect of lnput, which should find place in
paragraph 4.13 ofthe Forelgn Trade Pollcy, which is not so in the present casel

f 3.1 Para 4. 13 (r) states that:-

"DGFT mag, bg Notification, impose pre-import condition for inputs under this
Chapter."

The said Para clearly left open, the scope of imposing pre-import condition on aly
goods which could have been covered by the said Chapter 4 of the Policy.Therefore,
imposing such condition across board for all goods imported under Advance
Authorization was well within the competence and authority of the Policy makers. The
only condition was to issue a Notification before imposition of such pre-import
condition. In the present case DGFT has issued the Notifrcation No.33/2015-20, which
fullil1s the requirement of the said provision of law.

L3.2 Para 4.13 of the Foreign Trade Policy states tJ:tat to impose pre-import
condition the Directorate General of Foreigrr Trade is required to issue Notification for
that purpose. The DGFT has followed the said principle ald accordingly issued
Notihcation No.33/2015-20 dated 13.10.2017. The said Notifrcation is general in
nature and does not exclu de any goods from the purview of the same. Only condition
that is imposed that for one and all goods, is that pre-import condition has to be
foliowed in case the lmporter wants to avail the benefit of IGST exemption. In absence
of aly specific negative list containing specific mention of set of goods, which may not
be covered by the said provision, it has been ensured that all goods are covered by the
said Notification, provided that the importer intends to avail exemption of IGST. It is a
common practice and understanding that in case of general provision, the same is
applicable to one arrd all except those covered by a specific clause in ttre form of
negative list.It is neittrer practicable nor possible to specify each and every single item
on earth for the purpose. In absence of any such negative list offered by the said
Notifrcation, such pre-rmport condition becomes applicable for all goods to be
imported.

13.3 Therefore, tJle question of specific mention of a particular set of items does not
arise. It is impracticable and impossible to issue a Noti-fication mentioning all possibie
goods, which could be imported under Advance Authorization, to bring tJ em within
the ambit of pre-import condition. Much simpler and conventional way to cover goods
across board is to issue Notification in general, without any negative list. The DGFT
authority has done the same, and issued the subject Notification No. 33/2015-20
dated 13. 10.2017, which without any shadow of doubt covers aLl goods including the
one being imported by the Noticee. Therefore, to mis-interpret the scope of Para 4. 13
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of the Foreign Trade Policy, ald to ma-ke Ern attempt to confine tJ:e scope of the said
Para to infer that the goods imported are not covered by the said Para is not in
consonance with the Policy in vogue.

13.4 Interpretation that the reference to "inputs with pre-import condition" in the
Foreign Tfade Policy and Hald Book of Procedures should be construed to mean only
those inputs which have been notified under Appendix-4J also appears to be distoned,
misleading and contrary to tJ:e spirit of the Policy. Para 4.13 states ttrat "DGFT may,
by Notifrcation, impose pre-import condition for inputs...'. The term Inputs has been
used in general without confrning its' scope to the set of limited items covered by
Appendix-4J. As discussed below, the purpose of Appendix-4J is to specify export
obligation period of a few inputs, for which pre-import conditron has also been
imposed. But that does not mean, the item has to be specihed in Appendix-4J, for
being considered as inputs having pre-import condition irnposed. The basic
requirement of the Para is to issue a Notification under Foreign Trade Policy, declaring
goods on which such pre-import condition is imposed. Such requtement was fulfilled
by the Policy ma.kers arrd DGFT Notification No. 33/20f5-20 dated 13.10.2017, was
issued accordingly. The Notification, by not incorporating any negative Ust or exclusion
clause, made it clear that any inputs imported under Advance Authorization, would
require to follow pre-import condition in case the importer wants to avail benefrt of
IGST exemption. Appendix-4J has nothing to do with it.

13.5 Appendix 4J issued in tandem with the provision of Para 4.22 of the Foreign
Trade Policy during the materia-l period (presently under Para 4.42 of the Hand Book
of Procedures) provides for export obligation period in respect of various goods allowed
to be imported. While, Para 4.22 is tl.e general provision, that specifres 18 months as
the export obligation period in general, the said Para, aJso provides that such export
obligation period would be different for a set of goods as mentioned in Appendix-4J.
Therefore, Appendix-4J has been placed in the Policy as a part of Para 4.22 of the
Policy and not as part of Para 4.13. Secondly, Appendix-4J is basically a negative list
for tlre purpose of Para 4.22, which specifles a set of goods for which export obligation
period is different from the genera,l provision of Para 4.22. ln addition to that in
respect of those items additiona.l condition has also been imposed that pre-import
condition has to be followed.

13.6 From the heading of the said Appendix-4J, which states
that"ExportObligationPeriod for Specihed Inputs......" it clearly refers to Para 4.22 of
tlre Foreign Trade Policy / Paru 4.42 of the Hand Book of Procedures, it becomes clear
that the purpose of the same is to define EO period of specified goods.Simply, because
Appendix 4J demands for compliance of pre-import condition, does not mean that the
same becomes the list meant for goods for which pre-import condition is applicable.
Ttrerefore, to say tJ:at tJ:e goods imported by the importer are not covered by the
Appendix 4J, and therefore, are beyond the purview of the subject Notificat.ion is
incorrect ald baseless.

L4. Violations ofthe prowlslons ofthe Customs Act, 1962:-

14.1 In terms of Section 46 of the Customs Act, 1962, while presenting the Bills of
Entry before the Customs Authority for cleatance of the imported goods, it was the
duty of the importer to declare whettrer or not they complied with the conditions of
pre-import and/or physical export in respect of the Advance Authorizations under
which imports were being made availing benefit of IGST exemption. The law demands
true facts to be declared by the importer. It was the duty of the importer to pronounce
that the said pre-import and/or physical exports conditions could not be followed in
respect of the subject Advance Authorization. As the importer has been working under
the regime of self-assessment, where they have been given liberty to determine every
aspect of an imported consignment from classilication to declaration of value of the
goods, it was the sole responsibility of the importer to place correct facts and figures
before the assessing authority. In the material case, the importer has failed to comply
with the requirements of law and incorrectly availed benefrt of exemption of
Notification No.79 /2077-Cus dated 73.10.2017. This has therefore, resulted in
violatron of Section 46 of the Customs Act, 1962.

L4.2 The importer fai.led to comply with the conditions laid down under the relevant
Customs Notifrcation as well as the DGFT Notification and the provisions of the
Foreign Trade Policy (2O15-2O), as would be evident from t1.e discussion at para-l5 of
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this Notrce. The amount of IGST not paid, is recoverable under Section 28(4) of the
Customs Act, 7962 along with interest.

14.3 With the introduction of self-assessment under t]'e Customs Act. more fait.ll is
bestowed on the importer, as the practice of routine assessment, concurrent audit and
examination has been dispensed with and the importers have been assigned with the
responsibility of assessing their own goods under Section 17 of the Customs Act,
1962. As a part of self-assessment by the importer, it was the duty of the importer to
present correct facts and declare to the Customs Authority about their inability to
comply with the conditions laid down in the Customs Notifrcation, while seeking
benefit of exemption under Notification No.79/2017-Cus dated 73.10.2017. However,
contrary to this, they availed benefit of the subject Notification for the subject goods,
without complying with the conditions laid down in the exemption Notification in
vrolation of Section 17 of the Customs Act, 7962. Amount of Customs Duty
attributable to such benefit availed in the form of exemption of IGST, is therefore,
recoverable from them under Section 28(a) of the Customs Act, 1962.

14.4 The importer failed to comply with the pre-import conclition of the Notifrcation
and imported goods Duty free by availing benefit of the same without observing
condition, which they were duty bound to comply. This has led to contravention of the
provisions of the Notification No.79/2017-Cus dated 13.10.2017, and the Foreign
Trade Policy (2015-2O), which rendered the goods liable to confiscation under Section
1 1 i(o) of the Customs Act, 1962.

14.5 Section l14A of the Customs Act, 1962, stipulates that where the Duty has
not been levied or has been short-levied by reason of collusion or any willful mis-
statement or suppression of facts, the person who is liable to pay the Duty or interest,
as the case may be, as determined under sub-section (8) of Section 28 shall a.lso be
liable to pay a penalty equa.l to the Duty or interest so determined. It appears that the
Noticee has deliberately suppressed the fact of their failure to comply with the
conditions of pre-import/physical export in respect of the impugned Advance
Authorizations, which they were well aware of at the time of commencement of import
itself, from the Customs Authority. Such an act of deliberation appears to have
rendered them liable to penalty under Section 114A of the Customs Act, ).962.

L4.6 Section 124 of the Customs Act, 1962, states that no order confiscating any
goods or imposing any penalty on any person shall be made unless the owner of the
goods or such person:

(a) is giuen a notice in uiting uith the pior approual of the officer of Custom.s
not belolD the rank of an Assistant Commbsioner of Customs, informing him
of the grounds on uhich it is proposed to confiscate the goods or to impose a
penaltg;

(b) is giuen an opporhtnitg of making a representation in uiting uithin such
reasonable time os mag be specified in the notice against the grounds of
confiscation or imposition of penaltg mentioned therein; and

(c) is giuen a reasonable opportunitg of being heard in the matter;

14.7 Therefore, while Section 28 gives authority to recover Customs Duty, short
paid or not-paid, and Section 111(o) of the Act, hold goods liable for confiscation in
case such goods are imported by availing benefit of an exemption Notification and the
importer fails to comply with and/or observe conditions laid down in the Notification,
Section 124 & Section 28 of the Customs Act, 1962, authorise the proper Oflicer to
issue Show Cause Notice for confiscation of the goods, recovery of Customs Duty
andimposition of penalty in terms of Section 112(a) of the Customs Act, 1962.

14.8 ln conclusion, it appears that the Noticee M/s. Sakar Industries Plt. Ltd,
Ahmedabad, have contravened the provisions of Sections 17 and 46 of the Customs
Act, 7962, ald also tJ:e provisions of Customs Notifrcation No. 18/2015-Cus dated
01.04.2015, as amended by the Customs Notification No.79 l2OI7-C,a,s dated
13.lO.2O17, read wit1l provisions of Para 4.03, 4.13 & 4.14 of the Foreign Trade Policy
(2015-20), as amended by the DGFT Notifrcation No.33/2O15-20 dated 13.10.2017,
issued in terms of the provision of Para 4. 13 of the Foreign Trade Policy (2015-20), as
they imported Aluminium Scrap and Aluminium Ingot for manufacture of Aluminium
Alloy Ingots and Aluminium Cast Granulates through several ports, without palment
of Duty of Customs under cover of Advance Authorizations, on tJre strength of tJle
subject Notifrcation and availed benefit of exemption from payment of IGST and/or
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Compensation Cess on the goods so imported, Ieviable in terms of Sub-section (7) &
Sub-section (9) of Section 3 of the Customs Taiff Act, 1975, but failed to comply with
pre-import and/ or physical export conditions laid down in the subject Notificatton.
Their act of omission and/or commission appears to have resulted in non-payment of
duty of Customs in the form of Integrated Goods & Service Tax (IcsT)totally to the
extent of Rs. 9,7717L,269l- (ICD Khodlyar -R,s. 8,8,4,29,279 | -, ICD Sanand Port -

Rs.53,17,806/-,Mundra Port- Rs.8rO8,975/- and Nhaya Sheva Port-
Ra.32,15,2O9l-) which appears to be recoverable under Section 28(4) of the Customs
Act, 1-962, along with applicable interest, and also appears to attract the provisions of
Section 111(o) of the Customs Act, 1962, making the goods valued at
Rs.54,31,73,7O61- llCD Khodlyar - Pa.49,L2,73,7561-, ICD Sanand Port -

Rs.2,95,43,372l -, Muudra Port - Rs.44,94,3O7 I - and Nhava Sheva Port - Rs.
1,78,62P711-) liable for confiscation and the Noticee liable to penalty under Section
112 (a) of the Act ibid.

15. As recorded hereinabove, a Show Cause Notice dated 19/ lO/2O22 from File
No. VIII/ i0-22/Commr./O&A /2022-23 was issued by the Commissioner of Customs,
Customs, Ahmedabadto M/s. Sakar Industries R^. Ltd., H-10, New Madhavpura
Market, Shahibaug Road, Ahmedabad-380004. In the show cause notice so issued
following proposals were made on tbe noticee:

(a) Customs Duty amounting to Rs. 8,8412912791 - (Rupees Eight Crore,
Eighty Four Lalh, Twenty Nine Thousand, TWo Hundred and Seventy
Nine only)in the form of IGST saved in course of imports of the goods
through ICD Khodlyar port under the Advance Authorizations and the
corresponding Bills of Entry as detailed in Tabie-2 above in para 2.5, in
respect of which benefrt of exemption under Customs Notification
No.18/2015 dated 01.O4.2015, as amended by Notifrcatior No.79l2Ol7-
Cus, dated l3.l0.2ol7, was incorrectly availed, without complying with
the obligatory pre-import condition as stipulated in the said Notification,
and also for contravening provisions of Para 4.14 of the Foreign Trade
Policy (2O15-20), should not be demanded and recovered from them
under Section 28(4) of the Customs Act, 1962;

(b) Customs Duty amounting to Rs. 53,17,806/- (Rupees Fifty Three Lakh,
Seventeen Ttrousand, Eight Hundred and Six only)in the form of IGST
saved in course of imports of the goods through ICD Sanaad port under
the Advance Aut}orizations and the corresponding Bills of Entry as
detailed in Table-2 above in para 2.5, in respect of which benefit of
exemption under Customs Notification No.18/2015 dated 01.04.2015, as
amended by Notification No.79 /2017 -Cus, dated 13.10.2017, was
incorrectly availed, without complying with the obligatory pre-import
condition as stipulated in the said Notification, and a-lso for contravening
provisions of Para 4.14 of the Foreign Trade Policy (2O15-2O), should not
be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962;

(c) Customs Duty amounting to Rs E,OE,975/- (Rupees Eight Lakh, Eight
Thousand, Nine Hundred and Seventy Five only)in the form of IGST saved
in course of imports of the goods through Mundra Sea port under the
Advance Authorizations and the corresponding Bills of Entry as detailed
in Table-2 above in para 2.5, in respect of which benefit of exemption
under Customs Noti.fication No.18/2O15 dated O1.04.2015, as amended
by Notifrcatior No.79 /2017 -Cus, dated 13.LO.2O77 , was incorrectly
availed, without complying with the obligatory pre-import condition as
stipulated in the said Notification, and also for contravening provisions of
Pata 4.14 of the Foreign Ttade Policy (2O15-2O), should not be demanded
and recovered from them under Section 28(4) ofthe Customs Act, 1962;

(d) Customs Duty amounting to Rs.32,15,2O9l- (Rupees Thirty Two Lakh,
Fifteen Thousand, TWo Hundred and Nine only) in the form of IGST saved
in course of imports of the goods through JNCH, Nhava Sheva Sea Port
under the Advance Authorizations and the corresponding Bills of Entry as
detailed in Table-2 above in para 2.5, in respect of which benefit of
exemption under Customs Noti.ficalion No.18/2015 dated 01.04.2015, as
amended by Notif-rcation No.79l2Ol7-Cus, dated 13.10.2017, was
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incorrectly avai.led, without complying with the obligatory pre-mport
condition as stipulated in the said Notification, ald also for contravening
provisions of Para 4.14 of the Foreign Trade Policy (2015-20), should not
be demanded and recovered from them under Section 28(4) of the
Customs Act, 1962:,

(e) Subject goods having assessable value of Rs.49,12,73,756l- (Rupees
Forty Nine Crore, T\relve Lakh, Seventy Three Thousald, Seven Hundred
and Fifty Six only) importedthrough ICD Khodiyar Port, under the
subject Advance Authorizations shall not be held liable for conhscation
under Section I I 1(o) of the Customs Act, 1962 for being imported
availng incorrect exemption of IGST in terms of the Notification
No.18/2O15 dated 01.04.2015, as amended by Notification
No.79 /2077 -Cus, dated 13.10.2077 , without complying with obligatory
pre-import condition laid down under the said Notification;

(0 Subject goods having assessable va.lue of Rs.2,95,43,372/- (Rupees two
Crore, Ninety Five La-kh, Forty Three Thousand, Three Hundred and
Seventy Two only)imported through ICD Sanand Port, under the subject
Advalce Authorizations shall not be held liable for confiscation under
Section I I 1(o) of the Customs Acr, 7962 for being imported availing
incorrect exemption of IGST in terms of the Notification No.18/2015
dated O1.04.2015, as amended by Notifrcation No.79/2017-Cus, dated
13.1O.2077, w'ithout complying with obligatory pre-import condition
laid down under the said Notification;

(g) Subject goods having assessable value of ps.44,94,307 / - (Rupees Forty
Four Lakh, Ninety Four Thousand, Three Hun&ed and Seven
only)imported through Mundra Sea Port, under the subject Advarrce
Authorizations sha-ll not be held liable for confiscation under Section
1 1 1(o) of the Customs Act, 1962 for being imported availing incorrect
exemption of IGST in terms of the Notifrcation No. 1 8 / 20 15 dated
01.04.2015, as amended by Notifrcation No.79/2017-Cus, dated
13.7O.2077 , without complying with obligatory pre-import condition
laid down under the said Notihcation;

(h) Subject goods having assessable value of R8.L,78,62,271l- (Rupees One
Crore, Seventy Eight Lakh, Sixty T\vo Thousand, Two Hundred and
Seventy One only) imported through JNCH, Nhata Sheva Sea Port,
under tJre subject Advance Authorizations shall not be held liable for
confiscation under Section 111(o) of the Customs Act, 1.962 for 'being

imported availing incorrect exemption of IGST in terms of the
Notification No.18/2O15 dated 01.O4.2O15, as amended by Notifrcation
No.79 /2017-Cus, dated 73.LO.2077, without complying with obligatory
pre-import condition laid down under the said Notifrcatron;

(i) Interest should not be demanded ald recovered from them under Section
28AA of the Customs Act, 1962 on t}le Customs Duty demanded at (a) to
(c) above;

U) Pena.lty should not be imposed upon them under Section 114A of the
Customs Act, 7962, for improper importation of goods availing exemption
of Notification and without observance of the conditions set out in t}.e
Notrfication, and also by reasons of misrepresentation and suppression of
facts with an intent to evade pa5.ment of Customs Duty as elaborated
above resulting in non-paym.ent of Duty,which rendered the goods liable
to conflscation under Section 111(o) of the Customs Act, 1962, and also
rendered Customs Duty recoverable under Section 28$) of the Customs
Act, 1962;
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(k) Pena-lty should not be imposed upon them under Section t 12(a) of the
Customs Act, 1962 for improper importation of goods availing
exemption under Notification No.18/2O15 dated 01.04.2015, as
amended by Notihcation No.79/2017-Cus, dated 13.10.2077, without
observance of the pre-import and/or physical export conditions set out



(t) Bonds executed by them at the time of import should not be enforced in
terms of Section 143(3) of the Customs Act, 7962, for recovery of the
Customs Duty and interest as mentioned above.

TRANSFER OF CASE IN CALL-BOOK AND OF CASE FROM CALL.
BOOK FOR ADJUDICATION PROCEEDINGS:

16. On the similar issue, the Hon'ble High Court, Gujarat in the case of Mls.
Shri Jagdamba Polyrners Ltd. Vs. Union of India and in the case of M/s. Maxrm Tubes
Compaly R/t. Ltd. had held tJrat maadatory fulfrlment of a 'pre-import condition',
during October 13,2Ol7 to January 9,2079, incorporated in the Foreign Trade Policy
of 2O|5-2O2O ("mP") and Handbook of Procedures 2O\52O2O ("HBP) by Notrfication
No. 33/2015-20 and Notifrcation No. 79/20l5-Customs, both dated 13.10.20i7, in
order to claim exemption of Integrated Goods ald Services Tax ("IGST") and GST
compensation cess on input imported into India for the production of goods to be
exported from lndia, on tJle strength of an advance authorization ("AA") was arbitrary
and unreasonable. However, the aforesaid judgment arrd order of Hon'ble Guj arat High
Court was challenged by the department before Hon'ble Supreme Court and the
Hon'b1e Apex Court had stayed the Hon'ble Gujarat High Court decision ibid. During
the pendency of SlP/appeals filed by the department, all the Show Cause Notices
issued (SCNs) by the department on the sirnilar grounds (including the subject Show
Cause Notice) were ordered to be kept in abeyance and transferred to ca.ll book. The
Noticee vide letter File No. VIII/ 10-22lCommr./O&A/2022-23 dated 15/11/2022was
accordingly informed about the reason for non-determination in terms of provrsions of
Section 28(9A) of the Customs Act, 1962.

16.1 Further, the Hon'ble Supreme Court in the case ofUnion of India Vs. M/s.
Cosmos Films Ltd. reported as 2023 (72) GSTL 147 (SC) has overruled judgement of
Hon'ble High Court of Cujarat and has held that pre-import condition, during October,
20 17 to January, 2Ol9 tn Advance Authorization Scheme was valid. In pursuance of
the said judgement passed by the Hon'ble Supreme Court the subject Show-Cause-
Notice was retrieved from CalI Book for adjudication proceedings.Accordingly, the time
limit specifred in Section 28 (9) ibid shall apply from the date when the reason
specified under Section 28 (9A) has been ceased to exist i.e.28.04.2023.

DEFENSE SUBMISSIONS

L7. M/s. Sakar Industries R^. Ltd., H-10, New Madhavpura Market, Shahibaug
Road, Ahmedabad-380004 (Noticee) had furnished their written submissions dated
L6lLLl2022, wherein the following was submitted: -

L7.l That they have provided all the necessary data and information. Show cause
notice state that the importer has violated such pre-import condition, leading to non-
payment of IGST in 122 (Or,.e hundred and Twenty-two) Bills of Entry under cover of
which irnports were made involving IGST amount of Rs.9,77,77,269/- against the 05
(frve) Advance Authorizations mentioned in tJre notice.

17.2 Out of these 122 Bills of Entry, 114 (One Hundred and Fourteen) Bills of Entry
pertain to ICD Khodiyar, Ahmedabad involving IGST amount of Rs. 8,84,29,279/-;
while 05 (Five) Bills of Entry pertain to Sanand Port involving IGST amount of Rs.
53,17,806/, 01 (one) Bill of Entry pertains to Mundra Port involving IGST amount of
Rs. 8,08,975/-and 02 (Two) Bills of Entry pertain to Nhava Seva Port involving IGST
amount of Rs. 32,15,209/-.

L7.3 They draw attention regarding the demand computed i.e. whole IGST amount
saved on imports made against specific advance licence has been added, even if
certain bill of entries were generated before the date of frlling.of shipping bil1.

L7,4 The Gujarat High Court, in case of Maxim tube hrt Ltd - has held that pre-
import condition contained in the Foreign Trade Government Policy (FTP) in respect of
Advance Authorisation is ultra vires the scheme in case of Maxim Tubes Co. R^. Ltd.
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in the Notifrcation, resulting in non-pa5rment of Customs Duty, which
rendered the goods liable to conflscation under Section 11I(o) of the
Customs Act, 1962.



Obseruations bg tle Hon'ble Gujarat High Court

The Court also obserued that the approimate time taken to complete a cycle
from receipt of export order to transportation for expori to ouerseas bugers place
is opproimatelg stx months. If the exporter hos to manufacture goods for export
onlg afier receipt of the AA and against inptts imporled under the respectiue AA,
then it utill not be possible for the exporter to giue deliuery to ouerseas buger
u-tithin the agreed rea.sonable deliuery peiod i.e. three to four months time
peiod, in which case the ouerseas buger utould rnt be interested in purcha,sing
the goods from them

On occount of pre-import condition for auailing IGST and cess exemption, imports
under the AA scheme @hich hns been operating s-uccessfully since mang gears
without the condition of pre-import) haue become nert to impossible. This does
not serue the objectiue of the FTP

On account of the stingent interpretation adopted bg DRI, it is more or less
impossible to make anA exports under an AA utithout uiolating the condition of
pre-import. In effect and substance, uhat b giuen bg one hand is taken autag
by other and therefore, the IGST and cess exemption under the AA scheme
becomes more or less illustonary-

With this, the court has held that all proceedings initiated for violation of pre-import
condition would no longer survive.

17.5 The Special leave petition by the department is pending with the apex court,
hence they requested to keep the matter in abeyance until the judgement by supreme
court. They would like to appear in person to provide necessary clarifrcation.

18. M/s. Sakar Industries R/t. Ltd., H-10, New Madhavpura Market, Shalibaug
Road, Ahmedabad-38oO04 (Noticee) in continuation of his earlier defence submission
dated 16/1112022, nade additional submissions in support of their case vide letter
dated 15/O1/2O24 as under:

18.1 The Noticee hauing IEC No. 0802000703 are engaged in the import of
Aluminium Scraps ald Aluminium Ingot for manufacture of Aluminium Al.loy Ingots
and Aluminium Cast Granulates through several ports.

(r) MATTER MAY BE TRANSFERRED IN CALL BOOK

A. Therr Matter may be transferred to the Call Book based on a similar
matter i.e., M/s. Yasho Industrles Llmlted a. Unlon oJ India R/ Special
Ctall Appltcation No. 7OO97 oJ 2O23, wherein Honble Gujarat High Court
has stayed the adjudication proceedings,as a similar issue is pending before
the Hon'ble Supreme Court in the case of Canon Ind,la Prioate Llmited in tl:e
Review Application frled by the Union of India.

B. That Hon'ble Gujarat High Court in M/s Cosmo First Limited u Union
oJ Indta R/SCA Spectdl Chttl Appltcdtlon No. 7832O oJ 2O23 has passed
an ad-interim relief restraining the Respondents from passing fina-l order
wrthout court's permission. Subsequent to the order, the SCN has been kept
in abeyalce and the matter had been tralsferred to the Callbook.

SUBMISSION ON INTEREST(II)
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It is argued that if the pre-import condition, o.s interpreted bg DRI, is accepted
then it uould mean that the exemption uould not be auailable in cose of
manufacturer exporter uho undertakes manufacfifie and export of goods in
continuous cgcle, uhere the goods are manufacfitred & exported in anticipation
of licence/ authoisation i.e. exports are made frst and dutg free tmport against
the authoisation are made subsequentlg.

A. By nrtue of iinpugned SCN, interest under Section 28AA of the Customs
Act, 1962 is sought on duty of customs in the form of IGST benefit which was
incorrectly availed by the Noticee.



B. At the outset, the Noticee submitted that the SCN issued by the
authorities is bad in law. Hence, the demand of interest would be required to
be struck down as no tax liability would arise in the hands of the Noticee.

C. Furthermore, in Scorplo Englneerlng hn. Ltd. s. CCE, Bangalore
2O1O (261) ELT 423 (Tfl.-Bdng.), ttre Hon'ble Bangalore Tribunal held that
"once the impugned order is set aside on meits and it has been held that
there ls no sustalna.ble demand, the questlon of demand oJ lnterest does
not arlse, in absence of ang appeal ogainst such an order. " Similar view was
a-1so taken in the case of Mahlndra & Mahlndra Ltd. u. CCE, Mumbat 2O7O
(262) ELT 533 (Trl-Mun} wherein it was said that when demand itself is not
payable, the demand for interest is not sustainable. Further, the Honble
Bombay High Court in Mahlndra & Mahlndra Ltd. V. Unlon of Indla o,nd
Ors. 2022 (lq fMI 212 (Bom HC), held that imposing interest and pena.lty on
the portion of demand pertaining to surcharge or additional customs or special
additional duty of customs is incorrect and without jurisdiction. It was also
stated that in the absence of specific provisions relating to levy of interest in
tJ:e respective legislation, interest cannot be recovered by taking recourse to
machinery relating to recovery of duty. Subsequently, the Respondents in the
abovementioned matter had frled a SLP which was dismissed by the Honble
Supreme Court.

D. No interest is payable on pa).ment of amount equivalent to the IGST
exemption availed by the Noticee.The transaction becomes revenue neutral for
the Government and this litigation becomes a needless exercise. Therefore, it
is beyond tJle scope of doubt that the exchequer would have, and in the
instart case has, suffered any loss of revenue.

E. lnterest is inherently compensatory in nature and levy of interest in case
of a revenue neutra.l transaction is illegal, arbitrary, and must be discouraged.
Without prejudice to other submissions, if the Noticee had paid IGST at the
time of import, ITC on the said IGST amount paid could be availed
immediately by the Noticee and claimed as refund in the next month. There is
no question of charging interest as the exchequer will not suffer any loss.
Noticee places reliance on the decision of Honble Karnataka High Court in the
case of CCE tts Bill Forge Ptt. Ltd., [2012 (279) BLT 2O9 (Kar)].

F. Further, the Hon'ble Supreme Court in Pro:tlbhrr Processors us
UOI,[1996 (88) ELT 72] heId, that " interest is compensatory in nafitre and is
imposed on a person u.tho ha.s utithheld paAment of o.nA tox as and uhen it is
due and pagable."

G. The SCN faiJ to appreciate that IGST paid by the Noticee will be eligible
as ITC to the Noticee in terms of third proviso to Section 16(2) of the CGST Act.
Therefore, the entire exercise is revenue neutral.

H. The Hon'ble Suprerne Court's decision in Jet Alrwags (I) Ltd. as
Cornmlssioner oJ Servlce Tax, Mumbal, 12016 (44) S.".R. 46q which has
been affrrmed by the Hon'ble Supreme Court in [2017 (7) c,S.T.L, J35 (5,C.)].
In tJ.is case, it was held that Facility of Computer Reservation System (CRS)
availed from CRS/GDS companies situated abroad, fa.lls under ambit of
'Online Information and Database Access or Retrieval service.' Service tax
payable under reverse charge on such sereice being available as credit for
discharging tax on output service. Entire issue was revenue neutral.
Therefore, t.I:e demand and consequent interest and penalty were considered
as not sustainable. Relevant extract of the decision is reproduced below:

' 1 1 . In uieu.t of tlrc foregoing, we hatd again st the appellant on the
Reuenue neutralitA situation. With regard to seruice tax liabilitg, interest
thereof and penaLtA, ue hold in fouour of tLe appellant and set aside the
demands, interest and penalties imposed and allou the appeals."

I. In Commlssioner of Central Excise Pune us Coca-Cola Indlrr h)t Ltd,
[2OO7 (213) ELT 49O (SC// the Hon'ble Supreme Court held as under:
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"6. It is stated bg the learned aun-sel for the assessee that the excise dutg
paid and the Modvat credit auailed under Notification No. 5/ 94-C.E N.f ),
dt. 1-3-1994 uere identical and therefore consequences of paAment of
excise dutg afier auailing Moduat credit u.tos reuenue neutral

7. In vieut of the stand taken bg fhe assessee in the counter-alfidauit and
the statement made bg the learned cowrsel for fhe assesseq the appeals
are dismissed leaving the question of laut open Hou.teuer, there shall be no
order os to costs. "

J. Further, the Honble Supreme Court's decision in Storr Indio Private
Limlted u. CCE, Munbal & C,oo,, [(2OOS) 7 SCC 2O3]w}:.ereirr it was observed
as under:

"8. The liabilitg to pag interest utould onlg arise on default and is really in
the nature of a quosi-punishment. Such liabilitg although created
retrospectiuely could not entait tLLe punisfunent of payment of interest utith
r etr o s p e ctiu e effe ct."

K. Lastly, the Noticee submitted that interest if any would be applicablc
only on tlle correct value which must be re-determined basis the timing of
Lmport and export. Furtier, the period for which interest could be levied could
be only the differential period between the date when tax was payable and the
date on which the refund would have been allowed. For instance, it could be
about a month. Further, as an alternate submission, interest can be levied
only from the period subsequent from the date of tJ:e decision of the Hon'ble
Supreme Court for Pre-import condition and the date of finalisation of the
proceedings i.e., conclusion of t}le hearing.

L, Similar writ on the applicability of Interest has been decided by the
Honble Bombay High Court ir Kulodag Plastorners Priuate Llmited o,
Unlon of Ind.ia & Ors (Vfl262/2O2O).

The matter may be transferred to the call book with respect to intercst as well as
interest is not applicable in case of revenue neutra-l transactions.

(ur) suBMrssroN oN rMPosrTroN oF PENALTY

A. In the SCN, it has been specified that the Noticee should show cause as
to why penalty should not be imposed under Section 114A and Section 112(a)
of the Customs Act, 1962. The relevant extract has been reproduced
hereunder for your ready reference.

q774A. Penaltg for shott-leug or non-lcvg of duty ln certdln cases.-
Where the dutg hos not been leuied or hns been short-leuied or the interest
ho.s not been charged or paid. or hos been part paid or the dutg or interest
has been erroneouslg refunded bg rea,son of collusion or ang uilful mts-
statement or suppression of facts, the person uho is liable to pag the dutg
or interest, a-s the ca.se mag be, a.s determined under sub-section (8) of
section 28 shall also be liable to pag a penaltA equat to the dutg or interest
so detennined:

7 72. Penaltg Jor firyroper firyrortdtion of goods, etc.-
Ang person, -

la) utho, in relation to ang goods, does or omits to do ang act which act or
omission u.tould rend.er such goods liable to confi.scation under section 11 1 ,

or abets the doing or omission of such an act, or
(b) tt'ho acquires possession of or is in any utag concented in carrying,
remouing, depositing, lurbouring, keeping, concealing, selting or
purchasing, or in ang oth.er manner dealing with ang goods uLhich he
knouts or hns rea.son to belieue are liable to conf.scation under section 711,
shall be liable, -

(i) in the case of goods in respect of uthich ang prohibition is in force under
this Act or ang other laut for tle time being in force, to a penalty not
exceeding the ualue of the goods or fi.ue thousand ntpees, u.thicheuer is the
greater;
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(rv)

(it) in tlrc case of dutiable goods, other than prohibited goods, subject to the
prouisions of section 114A, to a penaltg not exceeding ten per cent. of the
dutg sought to be euaded or fiue tlnusand rupees, uhictteuer is higher

C. Further, the Noticee submitted that all the details were duly provided
and requisite co-operation was extended during the course of investigation
proceedings conducted by DRI authorities. The authorities pointed out the
discrepancies in imports under Advalce Authorization for the material period
oniy on tJle basis of verification of data provided by the Noticee and therefore,
there is no wilful mis-statement or suppression of facts by the Noticee which
requires levy of penalty under Section 114A of the Customs Act, 7962.

D. Accordingly, the Noticee submitted that the question of malafrde intent to
evade pa5rment of tax does not arise irl the case of Noticee. In view of this, the
Noticee requests your good self to drop the demand of penalty as set out in the
SCN.

SUBMISSION ON INVOCATION OF EXTENDED PERIOD OF LIMITATION

A. The Noticee submitted that as per Section 28(4) of the Customs Act,
1962, t}:e proper oIficer may serve a notice to a person within a period of 5
years from the relevant date in case of non-paJrment, short payment or
erroneous refund of duty by reason of collusion, willful misstatement or
suppression of facts. The relevant extract has been reproduced hereunder for
your ready reference.

"(4) Wlere ang dutA has not been levied or not poid or hr,s been slnrt-
leuied or sLnrt-paidl or erroneouslg refunded, or interest pagable has not
been paid, part-paid or erroneouslA refunded, bg reason of,-
(a) collusion; or
(b) ang uilful mis-statement; or
(c) suppression of facts,
by the importer or the exporter or tLLe @gent or emplogee of tlLe importer or
exporter, tLe proper olficer shall, uithin fiue geors from the releuant date,
serue notice on the person chargeable uith dutg or interest which has not
been so levied or not paid or uhich has been so sllort-leuied or short-paid
or to LDl.Lom the refund ltos erroneouslg been madq requiing him to show
cause u.thg tre should not paA tlte amount specified in th.e notice."

B. The Noticee submitted that the proceedings initiated under 28(4) of the
Customs Act, 1962 in the guise of collusion or any wilful-misstaternent or
suppression of facts is unsubstantiated and illegal. There is no material or
cogent evidence relied upon to prove collusion or wilful misstatement or
suppression of facts to evade payment of duty by the Noticee.

C. At this juncture, it is essential to understand what could be
contemplated as evasion of tax since the primary intent of collusion, wrlful
misstatement or suppression of facts is to evade the tax liability. Thus, rn
absence of such defrnitions in Customs legislation, the Noticee referredthe
dictionary meanings as available on public domain, which are reproduced
hereunder, for ready reference.

The free dictionary suggests that 'evade' means "to escape or auoid,
especiallg bg cleuerness or deceit"
The Oxford dictionary suggests that 'evade' mean s nescape or
auoid(someoneor something), especiallg bg guile or tickery"
The Cambridge dictionary suggests that 'avoid'
means"topreuentsomethingftom hoppening or to not allou.t gourself to do
something"
The free dictionary suggests as one of tJre meanings that 'avoid'
rneats"torefrain from (doing something )"
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D. From the above, the Noticee submitted that the terms'evade'or'avoid'
signifies malafrde intent or to prevent oneself from doing something. Therefore,
the Noticee submitted that the notice under Section 28(4) can be issued only if
it is proved that there is presence of guilty, dishonest, and wilful intent to
defraud Revenue either by positive action or prevention.

E. The Noticee submitted that the authorities have failed to discharge their
burden to prove that there is suppression of facts on the part of Noticee with
intent to evade pa5rment of tax. To mean, the department is mandated to show
positive act on the part of Noticee to suppress the facts so as to defraud the
revenue. This view is upheld by Honble Apex Court in the case of Tamilnadu
Houslng Board a. CCE [1994 (74) ELT 9 (SC)].

F. Additionally, the Noticee referred to the judicia-1 precedents of various
Courts including Apex Court wherein there were similar provision to invoke
extended period of iimitation.

G. The Judgement of Hon'ble Supreme Court in the case La.rsen & Toubro
Ltd. Vs. CCE Pune II 2OO7 (211) ELT 5I3 (SC, clearly applies wherein it was
held that allegations with regards to suppression of facts must be clear and
explicit. It is well established law that extended period of limitation cannot be
invoked in absence of fraud, collusion, willful misstatement or suppression of
facts on the palt of the assessee. In order to invoke the extended period of
limitation a positive act of suppression has to be proved on their part. The
decision in case of Pa,dmln,l Products rs. CCE [1989 (43) ELT 795 (S. C.// is
relied upon wherein the Honble Supreme Court had expressly held that:

"Mere failure or negligence on the pant of the manufitcturer either not to
take out a license or not to pag dutg in co-se uhere there u-to-s scope for
doubt does not attract tlrc ertended limttation."

H. In the case of Unluorth Tertiles Ltd, Vs. Commissioner of Central
Exclse, Ralpur [2013 (288) ELT 767 (SC)], jr was held that specific and
explicit averments challenging the 79des of the conduct of the assessee are
required to be made in the show cause notice in order to invoke extended
period of limitation.

No ertended pertod of llmltrrtlon uhere d.lueroent vieus are held. bu the
fudlcial bodles

At this juncture, it would be imperative to understand the relevant provisions, as
amended from time to time, relating to pre-import condition for exemption of duties
under Advance Authorization scheme.

A. Firstly, the Noticee would like to refer Notification No. 79 /2077 -
Customs dated October 13, 2017, which amended Notificalion No. 18/2015 -
Customs dated April 01, 2015, wherein t]:e exemption from pal,rnent of IGST
has been granted to input materials imported under Advance Authorization
subject to fulfilment of t}te following conditions:

. Export obligation under Advance Authorization should be fulfrlled
by way of physical exports
. Pre-import condition has to be followed which requires that the
materials should be imported prior to fulfilment of export obligation

B. In the meantime, the DGFT issued Notification No. 33/2015-20 dated
October 13, 2Ol7, which amended the provisions of Para 4.74 of the Foreign
Trade Policy (2015-20) in order to incorporate tJre exemption from IGST
subject to compliance of the conditions relating to pre-import and physical
exports. The relevant extract of the Notification has been reproduced
hereunder for your ready reference:

" 7 . Para 4 . 1 4 is amended to read a.s under:
4.14: Details of Dtties exempted
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Imports under Ad.uance Authoisation are exempted. from paAment of Basic
Cusfoms Dutg, Additional Custom.s Dutg, Education Cess, Anti-dumping
DutA, Counteruailing Dutg, Safeguard Dutg, Transition Product Specifc
Safeguard Dutg, wh.ereuer applicable. Import against supplies couered
under paragraph 7.02 (c), (d) and (g) of FTP rtill not be exempted from
paAment of applicable Anti-dumping Duty, Counteruailing Duty, Safeguard
Duty and Tlansition Product Specific Safeguard Dttg, if ang. Houeuer,
imports under Aduance Authorization for phgsical exports are also exempt
from u.thole of the integrated tox and Compensatton Cess leuiable under
sub-section (7) and sub-section (9) respectiuelg, of sectton 3 of the Cusroms
Taiff Act, 1975 (51 of 1975), o.s mag be prouided. in the notifi.cation issued
bg Department of Reuenue, and such imports slnll be subject to pre-import
condition."

C. The Noticee submitted that pre-import condition is discnminatory and
inconsistent with the position which was adopted prior to introduction of GST
wherein exemption under Advance Authorization was available on import of
inputs without requirement to fulfil such pre-import condition (except for
specifred goods). Hence, the said condition was challenged before va-rious High
Courts.

D. Later, the Government vide Notification No. 0 I /2O 19 - Customs dated
January lO, 2079, removed the pre-import condition for availing the
exemption from IGST under Advance Authorization with a prospective effect.
Hence, the question regarding validity of pre-import condition was relevant
only for the period starting October 13, 2017, to January 09,2019.

E. In this regard, the Gujarat High Court in the case of Cosmo Fllms
Limtted,(2O 7 9-VII-8O-GVJ dated Febntary 02, 2079) had quashed the pre-
import condition provided in the Foreign Trade Policy for availing benefit of
exemption from lely of IGST and GST compensation cess on import under
Advance Authorization. The relevant extract of the judgement has been
reproduced hereunder for your ready reference:

"48. In the light of the aboue discussio& this court is of the uieu that
paragraph 4.14 of the Foreign Trade Policg wlerebg a condition of pre-
import hns been put for auailing the benefit of exemption from leug of
integrated tctx and GST compensation cess uide Notifi.cation No.33/2O15-
2020 dated 13th October, 2O17 as uell as the condition (r.i) inserted in
Nottfi.cation No.18/ 2O15 dated 1st April, 2O15 vide Notification
No.79/2O17 dated 13.10.2O77, are ultra uires the scheme of the Foreign
Trade Policy, 2O15-2O2O and the Handbook of Procedure and are,
therefore, required to be quoshed and set aside."

F. In this connection, the Supreme Court pronounced the judgement in the
case of Undon oJ In,dirr us, Cosmo Fllms Ltd. (Chtll Appeal No. 29O oJ 2023)
wherein the order of Gujarat HC was set aside and held that pre-import
condition in Foreign Trade Policy for availing benefit of exemption is not ultra-
vires and is valid. The Supreme Court further directed to issue a Circular
which outlines tJ:e procedure for claiming refund or ITC by the respondents by
approaching the jurisdictional Commissioner. The relevant extract of the
judgement has been reproduced hereunder for your ready reference.

"67. Tlerefore, ttere is no constitutional compulsion that whilst framing a
neu) lqtu, or policies under a neu legislation - particularlg when an entirelg
different set of fiscal norrns are created, ouerhauling the taxation structure,
concessions hitherto granted or giuen should necessailg be continued in
the same fo.shion os theA utere in the pa.st. When a neu set of laws are
enacted, the legisLature's effort is to on the one hand, assimilate- as far as
practicable, the pa.st regime. On the other Lnnd, the object of the netu lau)
is creation of neu ights and obligations, utith neu-t attendant conditions.
Ineuitablg, fhis process is bound to lead to some disruption. In this case,
tlrc disruption is in tle form of exporters needing to imporl inputs, paA the
two duties, and claim refunds. Yet, thts inconuenience is insuffcient to
trump the legislative choice of creating an altogether neut fiscal Legislation,
and itsisting that a section o/ assessees order their affairs, to be tn accord
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uith the neu) lau. Therefore, the exclusion of benefit of imports in
antictpation of AAs, ond reqiring pagment of duhes, under Sections 3 (7)
and (9) of Customs Taiff Aa, 1975, uith the 'pre-import condition', cannot
be characterized os arbitrary or unrea.sonable."

G. From the above, the Noticee submitted that the validity of pre-import
condition was ambiguous and subject matter of litigation since diffcrent
Courts had divergent views. The judgement by tlre Madras High Court was
favorable to the Revenue wherein it was held that the importer is mandatodly
required to comply with the pre-import condition. On the other hand, the
Gujarat High Court was favorable to tJ:e exporters wherein it has been held
that the pre-import condition is arbitrary and ultra vires to the Foreign Trade
Policy. The issue regarding legality of pre-import condition was put to rest by
the Apex Court by pronouncement of judgement in the case of Cosmo Films
Ltd. (supra).

H. The Noticee submitted that the extended period of limitation cannot be
invoked where divergent rulings are pronounced by the judicia-l bodies in
respect of a specific matter. In this regard, the Noticee would hke to refer the
following judicial precedents wherein similar view has been upheld.

. M/s Jaiprakash Industries Ltd. vs. Commissioner of Central
Excise (Appeal (Civi! 665-666 of 2OOO dated November 22, 2OO2l

[Supreme Court]

"ln this case, there uas a dhnrgent uieut oJ the aarious Hlgh Courts
uthether cntshing of bigger stones or boulders into smaller pieces amounts
to manufacture. In uieut of the diuergent uieu.ts, of the uaious High Courts,
there was a bona fide doubt as to uhether or not such an actiuitg
amounted to manufacture. This being the position, it cannot be said that
merelg because the Appellants dld not trrke out a licence and did
,n.ot pdu the dutg the proui.slons oJ Sectlon 77A got attracted.."

. M/s Rathl Steel & Power Ltd. vs. Commissioner of CGST &
Excise, Bhubaneswar (Flnal Order #75392-7539312022 dated, Jrtly
L9, 2022], [CESTAT Kolkata]

"7. As regards inuocation of extended peiod, I fi.nd that the Appellant had
made categoical submissions in this regard uhich finds mention in the
order in appeal but there is no finding on the same. In ong ca-se, u-then the
issue is no more res integra that uthere the ossessee is entitled to ctaim
cenuat credit of th.e tax paid under RCM, there cannot be ang question of
inuocation of extended peiod. It ts also a settled legal posltlon that
where there uere dloergent uieus on the lssue and, ewn { lt ls
ultlmatelg settled agalnst the assessee, ertended perlod cannot be
inwked, 1t is also an admitted fact that the entire ca-se u.tas made out on
the basis of information auailable in statutory books of account. I find that
the uery basis of the shou cause notice is the audit objection meaning
therebg that the entire demand was raised on the ba.sis of information
found auaiLable in statutory books of the Appellant and hence euen
othenaise, there cannot be ang scope for inuocation of ertended peiod. In
this regard, the judgment of Hon'ble Allohabad. High Court in the case of
Tliueni Engineeirry & Ind (supra) b sqtarelg applicable to the facts of the
present ca,se.'

o South City Motors Ltd. vs, Commlssloner of Serrice Tax, Delhi
(Final Order #ST l6O2l2Ol1(PB! dated November 22,?OLL! [CESTAT
Delhil

"13. The peiod inuolued in this appeal is pior to 10-9-2004. The Shou-t
Cause Notice uas issued on 2O-4-2OO6. TLe Appellant is paging seruice
tax from 1O-9-2OO4. This matter relates to scope of the entry for "Business
Auxiliary Seruices". Tltere utas considerable doubt about its couerage
because of the uery nature of the entry. Tlere d.rE contrd.ry decisions oJ
the Trlbunat ln the matter. In most of the decisions like Bidgestone
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Financial Seruice and Roshan Motors Ltd., Tibunal ha.s taken the uteu
thdt it is a case inuoluing interpretation of the toxing entry and no mala
fide or element of suppression or mis-statement is inuolued. The Higher
Courts haue been taking the uieut that in such situafions the extended
period of time cannot be inuoked for raising demand. In thls c.rsie olso
the demond, ls rqlsed begond, the tlme llmlt of one gear and. such
detnand cr:lnflot be sustalned. Houteuer, demand if ang, uhich is u.tithin
the normal peiod of one gear is sustainable. Interest is pagable on such
amount but no penaltg is imposable."

(vrl Mere delaa tn submlsslon of doc-unents does n.ot @rn.orunt to suppressiorr

A. The Noticee submitted that the autlorities have alleged that the Noticee
failed to submit the documents in a timely manner which expresses their
malafrde intent of evading the Customs duty.

B. In this regard, the Noticee submitted that they have submitted a.ll the
required documents for verification of imports a.nd exports from time to time.

C. A.lso, tJle discrepancies were identifred by the DRI ollicials post
examination of data submitted by the Noticee. This is evident from Para 2-2 of
the SCN which has been reproduced hereunder for your ready reference:

" 2.2..Accordinglg, inuesttgation uos tnitiated bg the Off.cers of ICD,
Customs, Klwdiyar bg way of issuance of Summons under Section 1O8 of
the Customs Act, 1962. The importer u.tas requested bg the Supeintendent
of A;stoms (imports), ICD Khodiyar uide letters dated 19.O1.2021 and
12.11.2021 and also summoned uide summons dated 2O.06.2O22 for
production of documents in connection uith such imports. Shi Ramesh R.
Shah, Director (Import-Export Operation) of the said companA uide letters
dated 3O.06.2022 reqtested for some time to submit the information. Theg
haue submitled the reqtired infonnation ude letter doted 21.7.2022 and
emails dated 16.07.2022, 20.07.2022 ond 27.07.2022."

D. From the above, the Noticee submitted that the Noticee did not attempt
to conceal the facts and alsoprovided necessary clarilications and information,
on being asked from the authorities. This clearly proves that the intention of
tJle Noticee was bonafide and did not intend to suppress any of the material
facts, as alleged in the impugned SCN. Further, the letter requesting for time
was submitted considering the voluminous nature of information.

E. The Noticee placed reliance on tl:e judgment of the Honb1e Supreme
Court in ttre case of ItI/s. Ano:nd Ntshlkaua Co. Ltd. v. Commlssloner oJ
Central Exclse, Meenfi[2OOS-TIOL 1l8-SC-CX] wherein the Honble Court
elaborated on what amounts to suppression of facts and when liability for the
szrme can be drawn by using a precedent as given hereunder.

"28. Relying on the aforesaid obseruations o/ this Court in the co.se of
Pushpam Pharmaceutical Co. Vs. Collector of Central Excise, Bombay
11995 Suppl. (3) SCC 4621, ue find that "suppression of facts" can houe
onlg one meaning that the conect information u.tas not disclosed
deliberately to euade payment of dutg, when facts u.tere known to both the
parties, the omission bg one to do what he might haue done not that he
must haue done utould not render it suppression. It is settled lanu that mere
failure to declare does not dmount to u.tillful suppression. There must be
some positiue act from the side of the assessee to find u.tillful suppression.
Therefore, in uieut of our findings made herein aboue that there was no
deliberate intention on the part of the appellant not to disclose the correct
infonnation or to euade paAment of dutg, it u.tas not open to the Central
Excise Olficer to proceed to recouer duties in the manner indicoted in
prouiso to section 1 1A of the Act. We are, therefore, of the firm opinion that
uthere facts utere knoutn to both tle parties, as in the instont case, it was
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not open to tLLe CEGAT to come to a conclusion that the appellont uos
guiltg of " suppression of facts".'

F. Reliance is also placed on the decision of M/s. Deltd Pouer Soluttons
Indla htt. Ltd. as. Commlsslone\ Customs, Central Excise & Sentice Tax,
Commisslonerate, Ha.Wr (TS49O-CESTAT-2O2 7 (DEL)-EXC) u,herein it was
held that Revenue cannot be permitted to invoke extended period of limitation
by merely stating that it is a case of self-assessment. Supprcssion in self-
assessment matters can arise only when informaLion sought in the prescribed
form is not supplied, or incorrect information is supplied. The relevarit extract
of the judgement has been reproduced hereunder for your ready reference.

"25. ... Euen in a case orf sefassessment, tle Department con ahtags call
upon an assessee and seek information and in this ca.se an audit objection
uos raised, to u.thich a replg u.tos submitted, Tle Department cannot be
permitted to inuoke the peiod of limitation bg merelg stating that it is a
ca,se of self-a,ssessment. This opart, an assessee i.s called upon to prouide
onlg that infonnation that is required to be furnished in the setf-
assessment fonn. There is no auerment in the shota cause notice, nor there
is ang find.ing in the order passed bg tLte Commissioner (Appeals) thot the
appellant had prouided. incorrect information to anA matter required to be
stated in the sefassessment fonn u-tith intent to euade pagment of seruice
tox. All that hos been stated is that th.e transaction details u-tere not
supplied to the Department and merelg because of this, it hos been
o-ssumed that the appellant suppressed facts with intent to euade pagment
of seruice tax. Suppression in sely'assessment matters can aise onlg uthen
information sought in the prescribed. form is not supplied or incorrect
info rmatio n is sttp p lie d.

26. Thus, in uieut of the aforesaid drlscussions, it cannot be said that the
appellant had suppressed ang information uith intent to euode pagment of
tox."

Accordingly, the Noticee submitted that extended period of limitation cannot be
invoked where there is no suppression of facts on the part of assessee.

(ITII) No ertended oeriod of llmitation can be invoked. uhen the facts are not
disclosed in rrbsence of anu reoortlno rnechanlsm for the sarne

A. The Noticee submitted that as per the impugned SCN, it has been alleged
that the Noticee has not disclosed the fact that the pre-import condition has
been violated ald suppressed such facts in order to claim the benefit of
exemption from IGST.

B. In this regard, the Noticee submitted that they have disclosed all the
requisite details as sought in tl"e bill of entr5r prescribed under the legislation.
The Noticee further submitted that the bill of entry so prescribed under the
legislation does not provide for disclosing the information regarding fulfillment
of pre-import condition. Thus, the allegation of suppression cannot be
imposed on the Noticee for not disclosing the details which the statute itself
does not require to disclose. Following judicial precedents are being submitted
herewith which strongly supports their view.

. Apex Electricq.ls (P.) Ltd. vs. UOI - 799O taxm.o:nn.com 679 (GuJarat -

Hc)
Hon'ble Gujarat High Courl has held that the Department tuill not be justified in
proceeding on the basis that there was suppression of true facts and, therefore,
the shotu cause notice could be issued. within the larger peiod of fiue gears
when the onlg facts not disclosed by th.e assessee u.tere such which l,Le u)as not
required to disclose. Accordinglg, the shou-t cause notice and the subsequent
order was set a.side.

. M/s Neptune Equlpncnts hrt. Ltd. os. CCE, Ahnedabad - 2O7 7-TIOL
SO4.CESTAT.AEM
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"14. ... It is utell settled law that for invoking the longer peiod of limitation,
tlrcre LLas to be positiue suppression or mi,s-statement with intent to euade duty.
77rc non-disclosure of the fact of supplA of generator and flter, uhiclL they uere
not legallg obliged to disclosg ruould not amount to positiue suppression on their
part. Accordinglg, ute hold that longer peiod u.tas not auailable to Reuenue."

. Balsrrra Ertruslons (P,) Ltd. us, CCD & C, Surat-II -2OOl
taxntonn.com 7 7 7 5 (CEGAT- IfilItBA4
Extended peiod not inuokable for omtssion to declare a fact which the lau does
not require to be declared

(vIr) The present matter ls reuenue neutral and. lnaocatlon of ertended oet'lod

A. At this juncture, the Noticee submitted that pursuant to the directions of
the Supreme Court in the case of Cosmo Films Ltd. (supra), Circular No.
16 /2o23-Clts dated June 07, 2023 was issued by CBIC outlining the process
to be undertaken for re-assessment of bill of entry for pa5rment of applicable
tax and availment of input tax credit thereof in case where tJre imports does
not satisfy the pre-import conditions.

B. The above circular prescribes that once the pa5rment of tax and cess,
along with interest, is made vide electronic challan in Customs EDI system, a
notional Out-of-Charge for bill of entry would be created by port of import for
transmission of details of IGST a,nd Compensation cess to GST portal (auto-
population in GSTR 28) including date of payment for determining eligibility
for availment of credit.

C, In this regard, the Noticee submitted that the present situation is
revenue neutral since the Noticee would have availed tJ:e credit of IGST paid
by them in respect of the imports where the pre-import conditions are not
fullilled and utilize such credit in discharge of output tax liability under the
GST law.

D. Considering the same, the Noticee submitted that there cannot be the
case of evasion of pa5rment specifically when the duty paid would be eligible as
input tax credit ald entire exercise is revenue neutral. Reliance can be placed
on the foilowing decisions in order to substantiate their view.

o Chiripal Polyltlns Ltd. vs. Commr. Of C. Ex. & S.T,, Vadodara-I -

l2022l I Ceatax 125 (Trt.-Ahmd)
'5.4... In such facts of case, lt cantnot be said tha:t the appellant had
ang ma.la fide lntentlons to eu@de Serulce Tax pagment, whlch uas
otherulse doallable to appelldnt thentselues as Cenuat Credlt and
that appellant haue suppressed ang fact utith intention to euade paAment
of seruice tax. There is nothing on record to shout that ang suppression of
facts or u.tilful misstatement were made on the part of the appellant who
has fled peiodical ST-3 retum regularlg and disclosed all necessary
details os required. In these circumstances charge of suppression or u-tillful
misstatement uith Intention to euade Seruice Tox cannot be alleged
ogainst Appellant. For this reo.son no mala fde can be attibuted to
appellant. Hence longer peiod of demand cannot be inuoked..."

. Mec Shot Blasting Equlpment Ltd. vs. Commissioner Of CGST,
Jodhpur - l2022l 1 Centax 13O (Trl.-DeI)
"8. Hauing cottsidered tl'Le iuaL contentions, I fi.nd that the demand of tox of
Rs. 7O,140/- haue been u.trongly raised o.s the premises are residentiaL
premises and being used for residence of the director. So far the other tuo
demands are concerned, I hold that the situqtlon ts uthollg reuenue
neutrd.l and accordinglg, lnaocqtlon oJ ertended perlod oJ
llmltrrtlon ts not o:ao:lla.ble to the Retenue in the facts and
circumstances."

. Varaha Infra Ltd. vs. Commlssioner Of CGST, Jodhput - l2O23l 3
Centax 69 (Tri.-Del)
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"3. Leamed Counsel, Mr. O.P. Agarutal, ossailing the impugned order tnter
alia urges:-
3.1 that demand of Rs. 2,9O,628/- lnue been unfinned on pagment of
rent for office to Director of the Company duing the peiod Aprit 2014 to
June 2O17. The demand haue been raised, bg inuoking the ertended peiod
of timitation, on reuerse cLarge basis vide SCN dated 13/07/2020.
Admittedlg, under the facts, the appellant on paAment of sentce tax on the
rent u)a.s entitled to Cenuat Credit of the same. Thus, the situafion is
tu hollg reu enu e neutr al.
3.2 Appreciating the facts and circumstances, I alloro this ground.
Jlndlng that slturrtlorr ls whollg neutra\ thls ground is alloued and
the demand is set aslde."

(Ix) Inaoco,tlon of ertended pertod of llmlto;tlon ls not sustcinable due to
lnactlon on the part of the Depdrtment

A. The Noticee submitted that they have correctly disclosed all the required
details in the bill of entry during import of goods under Advance
Authorization. Further, the details of exports under the respective Advance
Authorization is also provided by the Noticee.

B. It has been submitted that if the department believes that there has been
violation of pre-import condition, they could have sought additional
information from the Noticee. The inaction on the part of authoritres would not
warrant basis of suppression of facts on the part of the Noticee.

C, Reliance cal be placed on following judicial precedents wherein it has
been upheld tJlat when the assessee has shown all the particulars in return
then Revenue cannot contend on the ground of suppression of facts.

. CCE, Kolkata-Vl Vs. ITC Ltd. [2013 (291] E.L.T. 377 (Tri. -
Kolkata)l
The limited bsue inuolued in the present co-se for detennination is, uthether
the demand for recouery of cenuat credit auailed on inadmissible ingtt
seruices, is baned bg limitation or otheruise. It is tLE co.se of the Reuenue
that the respondent tnd not disclosed the details of the input seruices in
their monthlg refitms, resulting into suppression of facts and hence,
ertended peiod of limitation is applicable to the facts of the present case. I
fnd that the ld. Commissioner (Appeals) hnd obserued that since the
respondent had been filing ER- 1 rehms regularlg indicating the total
amount of credit auailed bA them and nothing preuented the Department
from calling for details of the said input seruices on uthiclt credit utas
auailed and the respondents u.tere under a bona fide belief that the credit
of seruice tox paid bg the seruice prouider on the said input seruices uere
auailable to them os cred.it, no suppression on the part of the respondent
could be sustained. In mg opinion, the said reasoning is sound and in
consonance uith tLrc principle of law laid bg this Tibunal.

. Commissioner of Central Excise, Jaipur-I v. Pushp Enterprises
20rr l22l s.T.R. 299 (Trt.-Del.)
There is no dislnfie about the fact that the ER-I Returns had disclosed the
o.uailment of Cenuat Credit but since there is no requirement for enclosing
the inuoices or gtuing the details of such credit or neither such details uere
giuen nor the inuoices u-tere enclosed. Hou-teuer, once ER-I Refim is filed-,
euen though it is filed under self-ossessment sgstem, the olfi.cers are
supposed to scnttini.ze the same. Just because the respondent had taken
Cenuat credit in respect of certain input seruices, uhich according to the
Department u)a.s not admissible to them, it cannot be conctuded that the
cred.it had been taken knouing uery u.tell that the same u)as not
admissibLe, unless there is some euidence in this regard. Moreouer uhen
the qudntum oJ sen lce tox. credlt aualled had been disclosed, the
ollicers uere aluags tree to lnqulre from the respondent about
detalls oJ the sdnc rrnd. sdtlslg themseltns about its cortectness. [n
uiew of these ciranmstances, I am of the uieut that there is no infirmitg in
the impugned ord.er. Reuenue's appeal is dismissed. "
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. Comraissioner of Certral E<clse, Iadore v. Medlcaps Ltd.
lzoll l24l s.T.R. (s721 (fti. - Del.|
Admittedlg the credit auailed by the a,ssessee wo.s reJlected in the monthlg
returns. If there is no column in the monthlg retum to shou the nature of
seruice on u.thich the credit u.tas auailed, the assessee cannot be blamed for
not disclosing the said fact. For lnaoklng the longer period of
llmitation, there has to be a suppresslon or mls-stdtenent uith an
lntent to eaade pagment oJ dufu, When the respondents hate
reJlected the dmount of credlt aaalled bg them ln thelr monthly
returns, lt cdnnot be sald that there was; dng posltlve act oJ
suppresslon on lmls-sto:tenrrnt on thelr part,'

C, Basis the above judicial precedents, the fact may be appreciated that in
case where all the details regarding bill of entry (for imports) and shipping bill
(for exports) in respect of a particular Advance Authorization is duly submitted
by the Noticee and is available with the Customs authority, there cannot be an
allegation regarding suppression of facts on the part of the Noticee.

D. In addition to above, the Noticee placed reliance on the judgement of
Hon'ble Supreme Court in t}le case of Notthern Plastlc Ltd.. us. Collector oJ
Custotns and. Central Exclse (Clvll Appeal No. 4195 oJ 1989 totth C,A. No.
3325 of 799O) w}:erein it has been held that there cannot be an intention to
evade duty since tl.e appellant has disclosed full and correct particulars of the
goods in the Bi.ll of Entry for claiming benefit of exemption notification. The
relevant extract has been reproduced hereunder for ready reference:

"22. ...While dealing with such a claim in respect of pagment of atstoms
dutg u-te haue alreadg obserued thdt the declaration u-tas in the nature of a
claim made on the basis of the belief entertained by the appellant and
therefore, cannot be said to be a mis-declarotion as contemplated bg
Section 1 1 1(m) of the Customs Act. As the appelldnt had giwn tull and
correct plrrtlc-ullrrs as regards the ndfute and slze oJ the goods, lt
ts dtfff.cttlt to belletn th(tt lt had relerred to the utrong exemptlon
notifi.catlon with ang dlshonest lntention oJ evading p"oper
pdgnent of counteraalling dutg,

23. We, therefore, hold that the appellant had not mis-declared the
imported goods either bg making a u)rong declaration o.s regards the
classifi.cation of the goods or bg claiming benefit of the exemption
notifications uhich haue been found not applicable to the imported goods.
We are also of the uieu.t that the declarations in the Bill of Entry were not
made uith ang dishonest intention of euading pagment of customs and
counteruailing dutg."

In view of the aforesaid legal and factual submission, the Noticee submitted that the
invocation of extended period of limitation is bad in law and hence, the SCN is liable to
be set aside solely on this ground.

(xl APPENDD( l1J IGNORED

The SCN addresses Appendix 4J stated in Para 4.13 Foreign Trade Policy (2O15-2Ol
which contains the list of goods on which Pre-import condition is applicable. It should
be noted that their goods do not fall under the category where pre-import condition is
applicable.

(xI) COMPUTATIONAL ERROR

Noticee does not agree with the Computation done in the SCN as various licenses have
been wrongly included. Further, the Pre-import condition has been met and
determination of Lirning has been igrrored in the SCN.
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The SCN wrongly computes t}Ie amount by ignoring the fact that the Pre- rmport
Condition cannot be seen qua the import license but must be seen with the timing of
the import and export.

(xrr) EODC COMPLIAN CE

It is further submitted that all the DGFI compliances have been donc in al1 the
Advance Licenses. Noticee has received EODC certificates from DGFT in all the
advance licenses which inherently implies that noticee has done a-11 the related
compliances. lf any pre-import related non-compliance had been found DGFT would
not have given them EODC's for the respcctive Advance Licenses

(XIII) RECENT TRADE NOTICE

Noticee referred a recent Trade Notice No. 27 /2023 dated,25.09.2023 issued by DGFT
with respect to applicability of pre-import conditions for various scenarios. It has been
clarifred that imports made on or after January 10,2019 would not be subject to pre-
import condition in case if certain imports under an advance authorisation is partly
made upto Januar5z O9,2Ol9 and remaining imports were made on or after January
10,2019.

From the above, the Noticee submitted that pre-import condition is to be analysed for
each rmport transaction separately. This implies that compartmentalization of an
Advance Authorisation is very well allowed and the imports which are compliant to
pre-import condition would continue to enjoy benefrt of exemption of IGST even
though certain import under sarr.e Advance Authorisation is in violation of pre-import
condition.

Noticee a.lso referred the order passed in Writ Petitions on similar issue of Pre-import
conditions decided by the Hon'ble Bombay High Court tn Kulodag Plastoners
Prloate Llnlted u, UOI &Ors (WP/1O333/2O23) (Copy of Order dated 28.08.2023 is
enclosed herewith as EIKHIBIT Kl and Laxml Organlc Industries Ltd. v, Union o:f
India &Ors (VIP/133O4/2O23) (Copy of Order dated 8.11.23is enclosed as EXHIBIT
L).Basis the above submissions, the adjudication may proceed with due consideration
to a-11 the lega] status of the precedents in case of interest.

txIV) Under the above clrcumstances, they requested to:-

Quash the Show Cause Notice and drop the proceedings initiated against
the Noticee.
Refrain from imposing penalty upon tl:e Noticee-

PERSONAL HEARING: .

19. The noticee vide letter File No. VlIIl lO-22 I O&A I 2022-23 dated
2411,1/2O23was granted opportunity to be heard in person orr06ll2l2O23. However,
none appeared for hea,ring oo 06 / 12 /2O23.Another Personal Hearing in the matter
was frxed or 17lOLl2O24. Ms. Enita Ann Alex, Appointed Advocate, Shri Ankit Jain,
Intemal Auditor of M/s. Sakar Industries Pvt. Ltd., Ahmedabad and Shri Mahesh
Punjabi, Accounts Head of M/s. Sakar Industries R/t. Ltd. appeared before me on
17 lOl/2024 for Personal Hearing on the beha-lf of M/s. Sakar Industries Rrt. Ltd.

19.1 Ms. Renita Ann Alex, Advocate, Shri Ankit Jain, Interna-l Auditor of M/s. Sakar
Industries R^. Ltd., Ahmedabad and Shri Mahesh Punjabi, Account Head of M/s.
Sakar Industries Rrt. Ltd. had attended the Personal Hearing on 77 / 07 12024 in the
matter and reiterated the submissions as detailed in their written submission dated
ts /or /2024.

19.2 Regarding transfer of SCN to call Book as point No. I of their written
submission, on being asked they submitted that the issue where Hon'ble High Court
has stayed the proceedings is different from the present case as in that case SCN was
issued by the DRI, whereas in the present case, SCN has been issued by the
Commissioner of Customs, Ahmedabad. So, they had not argued on the said issue any
further.

A

B
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19.3 They submitted that they will submit additional written submission by
251O1/2024.

20. M/s. Sakar Industries Rrt. Ltd., H-10, New Madharpura Market, Shahibaug
Road, Ahmedabad-380004 (Noticee) in continuation of his earlier defence submission
dated, 16/1712022 al:d, l5/Oll2o24, made an additional submission in support of
their case vide letter dafed 25lOll2O24, wherein they enclosed EODC issued by the
DGF"I in respect of Advance Authorizations No. 0810141977, 0870142253 and
0810141768 and informed that they have fulf led pre-import condition against
Advance Authorization No. 081014977 and 0810143679.

DISCUSSION AI\ID FINDINGS

2L. I have carefully gone through the facts of the case and the submissions made
by the noticee in writing as well as the record of personal hearing held on
17 lOr/2024.

22. The issues for consideration in the Show Cause Notice File No. VII/ 10-
22 / Coronr. /O&A/2O22-23 dated 19 /1O/2022 belorc me are as under: -

(il Whether the Noticee, during October 13,2077 to January 9, 2019, was
eligible to claim exemption of Integrated Goods and Services Tax ("IGST")
and GST compensation cess on inputs imported into lndia for the
production of goods to be exported from India, on the strength of an
advance authorization, without fulfrlment of such mandatory pre-import
condition';

(ii) If not, whether such Duty amounting to Rs. 9,77,71,269l-(Rupees Nine
Crore, Sevengr Seven Lakh, Seventy One Thousand, T\vo Hun&ed and
Sixty nine only) (Rs. 8,84,29,2791- ln respect of luport through ICD
Khodlyar Port, Rs. 53,L7,8O61 - l.r.o. lmport through ICD Sanand
Port, Rs, 8,08,9751- l.r.o. lmport through Mundra Sea Port and Rs.
32,L5,2O91- l.r.o. import through Nhava Sheva Sea Port) in the form
of IGST saved in course of imports of the goodsunder the subject
Advalce Authorizations is liable to be demanded and recovered from
them under Section 28 of the Customs Act, 7962 along with interest
thereon under Section 28AA ibid;

(iiil whether such goods having assessable value of Rs. 54,31,73,7061-
(Rupees Fifty Four Crore, Thkty One Lakh, Seventy Three Thousand,
Seven Hundred and Six OnIy) (Rs.49,12,73,7561- in respect of import
through ICD Khodlyar Port, Rs.2,95,43,3721- l.r.o. lmport through
ICD Sanaad Port, Rs.44,94,3071- i.r.o. import through Mundra Sea
Port and Rs. L,78,62,27L1- l.r.o. import through Nhava Sherra Sea
Port) are liable for confiscation under Section 111(o) of the Customs Act,
t962;

(i") Whether the Noticee is liable for penalty under Section 114A & Section
112(a) of the Customs Act, 1962;

23. I find that Duty liability with interest ald penal liabi[ties would be relevant
only if the bone of contention that whether the Importer has violated the obligatory
pre-import condition as stipulated in Notification No.79/2077-Cus, dated 13-lO-2O17
is answered in the alfirmative. Thus, the main point is being taken up firstly for
examination.

24. Genesis of Pre-Import Conditlon:

24.L Before proceeding for adjudication of the Show Cause Notice, let us hrstly go

through relevant provisions which will give genesis of 'Pre-Import Condition'.
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24.1.1 Relevant Para 4,O3 of the Foreigo Trade Policy (2O15-2O) inter-alia states
that: -

An Aduance Authori"sation is issued to allout duty free impoft of inryts, which -are physicallg incorporated in export product (making nonnal allou.tance for
uastage). In addition, fuel, oil, energg, cotalgsts uthich are con-sumed/ utilised
to obtain export product, mag also be allouted.. DGFT, bg mean s of htblic Notice,
mag exclude ang product(s) from Wruieu of Aduance Authoisation.

24.1.2 Relevant Para 4.13 ofthe Foreign Trade Policy (2O15-2O) inter-alla states
that: -

4. 1 3 Pre-import condition in certain coses-

(il DGff mag, bg Notlfication, lmpose pre-lmport condition for inputs
und.er this Chapten

(ii) Import items subject to pre-import condition are listed in Appendk 4J or will
be as indicated in Standard Inpi AtQut Norms (SION).

24.1.3 Relevant Para 4,14 of the Foreign Trade Policy 12O75-2Ol inter-alia states
that: -

4,74 Detalls oJ Dutles exempted.-

Imports under Aduance Authorisation are exempted from pagment of Basic
Customs Dutg, Additional Customs Duty, Education Cess, Anti-dumping DutV,
Counteruailing Dutg, Safeguard Dutg, Transition Product Specific Safeguard
Dutg, uhereuer applicable. Import against supplies couered under paragraph
7.02 (c), (d) and (g) of FTP will not be exempted from pagment of applicable Anti-
dumping Dttg, Counteruailing Dutg, Safeguard Dutg and Transition Product
Specific Safeguard Dutg, if ang. Houteuer, impofts under Aduance Authoisation
for phgsical exports are also exempt from uthole of the integrated tox and
Compen-sation Cess leuiable under sub-section (7) and sub-section (9)
respectiuelg, of sedion 3 of the Customs Tanff Act, 1975 (51 of 1975), o.s mag be
prouided in the notification issued bg Department of Reuenue, and such imports
shall be subiect to pre-imDort conditton. Imports against Aduance Authois ations
for pltgsical exports are exempted from Integrated Tax and Compensation Cess
upto 31.O3.2O18 onlg.

24.1.4 NOTIFICATION NO. 31 (RE-2Ol3ll 2OO9-2O14 dated 1* August, 2O13:

In exercise of pouters confened bg Section 5 of the Foreign Trade (Deuelopment
& Regulation) Act, 1992 (No.22 of1992) read uith paragraph 1.2 of the Foreign
Trade Policy, 2009-2014, the Central Gouernment herebg notifi.es the follotuing
amendments in the Foreign Trad.e Policg (FTP) 2OO9-2O14.

2. Arter para 4.1.14 of FTP a new para 4.1.15 is inserted.

"Provisions of paragrapls 4.1.11,4.1.12,4.1.13,4.1.14 and 4.1.15 of FTP shalt
be applicable for DFIA lalder.'
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*4. 1. 15 Whereuer SION permits use of either (a) a geneic input or (b) atternatiue
inputs, unless the name of the specific inptt(s) [uthich has (haue) been used in
manufactuing th-e export productl gets indicated / endorsed in the releuant
shipping bill and. th.ese inputs, so endorsed, match the desciption in tLLe

releuant bill of entry, the concerned Authorisation will not be redeemed. In otLrcr
utords, the name/ desciption of the input used (or to be used) in the
Authoisation must match exactlg the name/ d.escription endorsed in the
shipping bill. At the time of di.scharge of exporl obligation (EODC) or at the time
of redemption, RA slnll allout onlg those inptts uthich haue been specificallg
indicated in the shipping bill."

3. Para 4.2.3 of FTP is being amended bg adding tle phrase "4.1.14 and
4.1.15" in place of'and 4.1.14". The amended para uould be as under:



4. Effect of thls Notlficatlon: Inputs actuallg used in manufacture of the
export product should only be imported under the artthoisation. Slrnilarlg
lnputs actuallg lmported must be used. ln the export product. Thls has
to be estqblished ln respect oJ ewry Aduance Authorlsatton / DFIA.

24,2 With the introduction of GST w.e.f. Ol-O7-2017, Additional Duties of Customs
(CVD & SAD) were subsumed into the newly introduced Integrated Goods and Servtce
Tax (IGST). Therefore, at the time of irnports, in addition to Basic Customs Duty, IGST
was made payable instead of such Additional Duties of Customs. Accordingly,
Notification No.26 /2017 -Customs dated 29 June 2017, was issued to give effect to
the changes introduced in the GST regime in respect of imports under Advance
Authorization. The corresponding chalges in the Policy were brought through Trade
Notice No.lI/2018 dated 30-06-2017.I find that it is pertinent to note here that while
in pre-GST regime blanket exemption was allowed in respect of a.ll Duties levtable
when goods were being imported under Advance Authorizations, contrary to that, in
post-GST regime, for imports under Advance Authorization, the importers were
required to pay such IGST at the time of imports and then they could get the credit of
the same.

24.2.L D.G.F.T. Notificatlon No. 33/2O15-2O2O dated 13.10.2017 amended the
provlslons ofPara 4.14 ofthe Forelgn Trade Policy 2OLS-?O which read as under:

Pata 4.L4 ls amended to read as under:

"4.14: Details of Duties exempted
Imports under Advance Authorisation aJe exempted from payment of Basic
Customs Duty, Additiona-l Customs Duty, Education Cess, Anti-dumping
Dugr, Countervailing Duty, Safeguard Duty, Tralsition Product Specific
Safeguard Duty, wherever applicable. Import against supplies covered
under paraeraoh 7.02 (c). (d) and (e) of FTP will not be exempted from pa)rynent
of applicable Antidumping Duty, Countervailing Duty, Safeguard Duty and
Transition Product Specific Safeguard Duty, if a.ny. However, imports under
Advance Authorization for physical exports are also exempt from whole of the
integrated tax and Compensation Cess leviable under sub-section (7) and sub-
section (9) respectively, of section 3 of the Customs Tariff Act. 1975 (51 of
1975), as may be provided in the notification issued by Department of
Revenu e, and such lmports shall be sublect to Dre-lmport condltlon."

24.2.2 Notifrcation No.-79l2O17 - Customs, Dated: 13-1O-2O17. The relevant
amendment made in Principal Notilication No. 18/2O1S-Customs dated
O1.O4.2O15 vide Notilicatlon No. 79l2OL7 - Custonrs, Dated: 13-1O-2017 ls as
under:

s.
ivo.

NotiJicatlon
number and.
d.ate

Amend.mcnts

(1) (2) (s)
I
2 18/ 2O1s-

Customs, dated
the 1 st Apil,
2015 [uide
number G.S.R.
254 (E), doted
the 1 st April,

In the said notifcation, in the opening paragraplg - (a) . . . . . .

(b) in condition (viii), afier the prouiso, the follouing prouiso
shall be inserted, namely:-
"Prouided further that notluitLlstanding anAthing contained

hereinaboue for the said authoisations u-there the exemption
from integrated tax and the goods and seruices tax
compen sation cess leviable tflereon under sub-section (7)
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However, subsequently, the Government decided to exempt imports under Advance
Authorizations from pa5rment of IGST, by introduction of the Customs Notification
No.79/2077 dated 13-10-2017. However, such exemption from the payment of IGST
was made conditional. The said Notification No.79/2O17 dated 13-10-2017, was
issued with the intent of incorporating certain changes/ amendment in the principal
Customs Notilications, which were issued for extending benefrt of exemption to the
goods when imported under Advarrce Authorizations.

-: To.blet

I



201s1 and sub-sedion (9) of sectlov 3 of the sald Customs
Tartff Act, has been d)ailed, the export obligation
shall be fitlfilled bg phgslcal exports onlg;b;
(c) .. ..
(c) afier condition @), the follouing conditions shall be
inserted, namelg :-
"(nil that the exemption from integrated tax and the goods

and seruices tox comperlsdtion cess leuiable thereon under
sub-section (7) and sub-section (9) of section 3 of the said.
Clrstoms TartlJ Act shall be subJect to pre-lmport
condi

24.3 Further, I find that Notification No.Ol/2O19-Cus. dated 10.01.2019
removed/omitted the 'Pre-Import condition' laid down vide Amendment Notification
No. 7912017- Cus dated ),3.1O.2O17 in the Principal Notifrcation No. 18/2015-Cus
dated 01.04.2015.

24.4 The High Court of Madras (Madurai Bench) in the case of M/s Vedanta Ltd
reported as 2O18 (191 G.S.T.L. 637 (Mad.)on the issue under consideration held that:-

"pre-lmport slmply means lmport of raw materials before export of the
frnished goods to enable the physlcal e:qrort and actual user condition
posslble and sregate the revenue rlsk that is plausible by diverting the
imported goods irr the local market".

24,5 I frnd that 'Pre-Import Condition'is unambiguous word/phrase. Further, I frnd
that the definition of pre-import directly flows from Para 4.O3 of the Foreign Trade
Pol-icy (20 15-20) [erstwhile Para 4. 1.3 of the Policy (2009- l4)] wherein it is said that
Advance Authorizations are issued for import of inputs, which are physically
incorporated in the export goods allowing legitimate wastage. Thus, this Para
specifically demalds for such physical incorporation of imported materia-ls in the
export goods. And the same is only possible, when imports are made prior to export.
Therefore, such Authorizations principally do have the pre-import condition in-
built,which is required to be followed. In the instant case, it is undisputed fact ttrat
the lmporter has not complied with the Pre-Import Condition as lard down vide
Exemption Notifrcation No. 18/2015 dated 01-04-2015, as amended by Notification
No. 79 / 2Ol7 -Cus, dated 13- 1O-2O 17.

24.6 Further, I hnd that this issue is no longer res-integra in as much as Hon'ble
Supreme Court in the case of Unlon of India Vs. Cosmo Films Ltd reported as
2023 l72l GSTL 147 (SC) has overruled judgrnent of Hon'ble High Court of Gujarat
and has held that pre-import condition, during October,2OlT to January,2ol9, in
Advance Authorization Scheme was valid. Relevant Paras of the decision are as under:

69. The object behind imposing the 'pre-import condition' is discernible from
Paragraph 4.03 of FTP and Annexure-4J of the HBP; that onlg feu-t articles u-tere
enumerated uthen the FTP utas published, is no ground for the exporters to
complatn that oth,er articles cortld not be included for the purpose of 'pre-import
condition'; as held earlier, that is the imporl of Paragraph a.ffi(i). The numerous
schemes in the FTP are to maintain an eqtilibium befiteen exporters' claims, on
the one hand and on the other hand, to preserve the Reuenue's interests. Here,
uLhat is inuolued is exemption and postponement of exemption of IGST, a neu
leug altogether, uhose mechani-sm uto.s being u.torked out and euolued, for the
first tine. The plea of impossibilitg to fulfil 'pre-import conditions' under old AAs
u.ta.s madq suggestirlg tlnt the notification s retrospectiuelg mandated neu.t
condition-s. The exporter respondents' arryment that there is no rationale for
differential treatment of BCD and IGST under AA scheme is u-tithout meit. BCD
is a cusloms leug at the point of import. At that stage, there is no question of
credit. On the oth.er hand, IGST i.s leuied at multiple points (including at the stoge
of import) and input credit gets into the stream, till the point of end user. As a
result, tlere is justifcation for a separate treatment of the two leuies. IGST i.s

leuied under the IGST Act, 2O17 and i-s allected, for conuenience, at the customs
point ttrough tlrc machinery under the o.tstoms Ad, 1962. The impugned
notif.cations, tlerefore, cannot be faulted for arbitroiness or under
classification.

I

I
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70. The High Court uto.s persuaded to hold that the subsequent notification of
1O-1-2O19 utithdretu tlte'pre-import condition'meant th.at the Union itself
recogniz,ed its urrutorkable and unfeasible nature, and consequently the
condttion should not be insisted upon for the peiod it existed, i.e., afier 13-1O-
2O17. This Court is of the opinion that ttle reasoning is faulfu. It is now settled
that the FTPRA contains no pou)er to frame retrospectiue regulations. Construing
the loter notification of 10-1-2019 as being effectiue from 13-10-2017 would be
giuing effect to it from a date pior to the date of its exi.stence; in other u.tords the
Court would impart retrospectiuity. In Director General of Foreign Trade &Ors. V
Kanak Exports & Ors. [2015 1]5/ SCR 287 = 2015 1326) E.L.T. 26 (S.C.)l this
Court held that :

"Section 5 of the Act does not giue ang such potuer specif.callA to the Central
Gouernment to make rules retrospectiue. No doubt, this Section confer pou)ers
upon the Central Gouernment to 'amend' the policg which hos been framed
under the aforesaid prouisions. Hotaeuer, that bg itself uould not mean that
such a prouision empou)ers the Gouernment to do so retrospectiue.'

77. To giue retrospectiue effect, to the notification of 1O-1-2O19 through
interpretation, uould be to achieue u.that is impermissible in lau. Therefore, the
impugned judgment cannot be sustained on this score as u.tell.

75, For the foregoing reason-s, this court holds that the Reuenue ha.s to succeed.
The impugned judgment and orders of the Gujarat Htgh Court are hereby set
a.side. Howeuer, since the respondents uere enjoging inteim orders, till the
impugned judgments u)ere delivered, the Reuenue is directed to permit them to
claim refund or input credit (whichever applicoble and/ or u.thereuer c,tstoms
dutV uas paid| For doing so, the respondents shall approach the juisdictional
Commissioner, and applg with documentary euidence u-tithin six weeks ftom the
date of this judgment. Tle claim for refund./ credit, shall be examined on their
merits, on a co-se-bg-case basis. For the sake of conuenience, the reuenue shall
direct the appropiate procedure to be follouted, conuenientlg, through a ctrcular,
in this regard."

24.7 Further I find that at Para 59 of the order of tJ:e Hon'ble Supreme Court dated
2A-O4-2O23 in Civil Appeal No. 29O of 2023 in tJ:e matter of Union of India Vs Ms
Cosmo Films Ltd., it is held that -

"Therefore, arry category of supply, be it under letter of invalidation and/or to
EOU and/ or under International Competitive Bidding (ICB) alrd/ or to Mega
Power Projects, other tJrarr actua.l exports to other country and supply to SEZ,
cannot be considered as "physical exports". One of the objects behind the
impugned notifications was to ensure that the entire exports made under AAs
towards discharge of export orders were physical exports. In case the entire
exports were not physical exports, the AAs were automatically ineligible for
exemption. "

Therefore, the Apex court made it crystal clear that tJ:e condition of "Physical Export"
has to be complied with in respect of the entire Authorization and if the entire exports
made under the authorization is not physical export, irrespective of the extent of non-
compliance, the Authorization automatica-Ily becomes ineligible for exemption. This
observation of tlle Apex court is mutatis mutandis applicable in respect of the "Pre-
import" condition too. Therefore, even if in view of the Noticee, they had partially
complied with such condition irr respect of a particular Authorization, non-compliance
in respect of the other part makes it ineligible for the exemption in entirety.

24.4 I find that based on the decision of Hon'ble Supreme Court in a-foresaid case of
Union of India Vs. Cosmo Films Ltd, CBIC issued Circular No. 16/2023-Cus dated
07.06.2023 which is reproduced as below:

Import - Pre-lmport condition lncorporated in Forelgn Trade Pollcy and
Handbook of Procedures 2Ol5-2O - Avalllng exemption from IGST and
GST Compensatlon Cess - Implementatlon of Supreme Court dlrection ln
Cosmo Fllms case
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M.F. (D.R.) Circular No. 16 /2O23-Cus., dated 7 -6-2023
F. No. 605/ 1 1/ 2023-DBK/ 569

Gover ent of India
Ministry of Finance (Department of Revenr e)

Central Board of Indirect Taxes & Customs, N :w Delhi

Subject: Implementation of Hon'ble Supreme Court direction in judgment
dated 28-4-2o23 in matter of Civil Appeal No. 29O of 2023 relating to
'pre-import condition' - Regardlng.

Attention is invited to Honble Supreme Court judgment dated 28-4-2023 in
matter of Civil Appeal No. 290 of 2023 (UOI and others v. Cosmo Films Ltd.l
[(2023) 5 Centax 286 (S.C.) = 2023 (74 G.S.T.L. 417 (S.C.)l relating to
mandatory fulfrlment of a 'pre-import condition' incorporated in para 4.74 of
FTP 2015-20 uide the Central Government (DGFT) Notification No. 33/2015-
20, dated 13-lO-2O77, and reflected in the Notifrcalion No. 79/ 2017-Customs,
dated 13-10-2017, relating to Advance Authorization scheme.

2. The FTP amended on 13-10-2017 and in existence till 9-1-2019 had
provided that imports under Advaace Authorization for physica,l exports are
also exempt from whole of the integrated tax ald compensation cess, as may
be provided in the notifrcation issued by Department of Revenue, ald such
imports shall be subject to pre-import condition.

5. 1 The matter has been examined in the Board for purpose of carrying
forward the Hon'ble Supreme Court's directions. It is noted that -

(a) ICES does not have a functionality for paJment of customs duties on a
bill of entry (BE) (unless it has been provisionally assessed) after giving the
Out-of-Charge (OOC) to the goods. In this situation, duties can be paid
only through a TR-6 challan.
(b) Under GST law, the BE for the assessment of integrated tax/
compensation cess on imports is one df the documents based on which the
input tax credit may be availed by a registered person. A TR-6 challan is
not a prescribed document for the purpose.
(c) The nature of facility in Circular No. 11/2015-Cus. (for suomotlt
payment of customs duty in case of bona fide default in export obligation)
[2015 (318) E.L.T. (T11)l is not adequate to ensure a convenient transfer of
relevant details between Customs and GSTN so that ITC may be taken by
the importer.
(d) The Section 143AA of the Customs Act, L962 provides that the Board
may, for the purposes of facilitation of trade, take such measures for a
class of irnporters-exporters or categories of goods in order fo, inter alia,
maintain transparency in the import documentation.

5.2 Keeping above aspects in view, noting that the order of the Hon'ble Court
shall have bearins on importers others t]ran t]-re resgondents. and for purpose
of carrying forward tJre Hon'ble Court's directions, the following procedure carr
be adopted at the port of import (POI) :-
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3. Hon'ble Supreme Court has allowed the appeal of Revenue directed
against a judgment and order of Honble Gujarat High Court [2019 (368) E.L.T.
337 (Guj.)l which had set aside the said mandatory fu1fr1ment of pre-import
condition. As such, this implies that the relevant imports that do not meet the
said pre-import condition requirements are to pay iGST and Compensation
Cess to that extent.

4. While allowing the appea-l of Revenue, the Hon'ble Supreme Court has
however directed the Revenue to permit claim of refund or input credit
(whichever applicable and/or v/herever customs duty was paid). For doing so,
the respondents shall approach the jurisdictional Commissioner, and apply
with documentary evidence within six weeks from the date of the judgrnent.
The claim for refund/credit, shall be examined on their merits, on a case-by-
case basis. For the sake of convenience, the revenue shall direct the
appropriate procedure to be followed, conveniently, through a circular in this
regard.



(a) for the relevart imports that could leot Eeet the sald pre-lmport
condltion aad are heace requlred to pay IGST and Compensatlon Cess
to that extetlt, the lmporter (aot llmlted to the respondeatsl may
approach the concerned assessment group at the FOI with relevant
detalls for purposes of payment of the tax and cess along wlth
appltcable laterest.
(b) the assessment group at POI shall cancel the OOC and indicate the
reason in remarks. The BE shall be assessed again so as to charge the tax
and cess, in accordance with the above judgment.
(c) the palznent of tax and cess, along with applicable interest, shall be
made against the electronic challaa generated in the Customs EDI System.
(d) on completion of above paSrrnent, the port of import shall make a
notiona-l OOC for the BE on the Customs EDI System [so as to enable
transmission to GSTN portal of, inter alia, the IGST and Compensation
Cess amounts with their date of paJ.ment (relevant date) for eligibility as
per GST provisionsl.
(e) the procedure specified at (a) to (d) above can be applied once to a BE.

6.1 Accordingly, the input credit with respect to such assessed BE shali be
enabled to be available subject to the eligibility and conditions for taking input
tax credit under Section 16, Section 17 and Section 18 of the CGST Act, 2017
and rules made thereunder.

6.2 Further, in case such input tax credit is utilized for pa5rment of IGST on
outward zero-rated supplies, then the benefit of refund of such IGST paid may
be available to the said registered person as per the relevant provisions of the
CGST Act, 2077 and, tle rules made thereunder, subject to the conditions and
restrictions provided therein.

7 . The Chief Commissioners are expected to proactively guide the
Commissioners and offrcers for ironing out arry iocal level issues in
implementing the broad procedure described in paras 5 and 6 above and
ensuring appropriate convenience to the trade including in carrying out
consequential actions. For this, suitable Public Notice and Standing Order
should be issued. If any difficulties are faced tJ:at require attention of the
Board, tJrose can be brought to the notice.

24.9 Further, I frnd thatDGFT have issued Trade Notice No. 7 /2023-24 dated
08.06.2023, saying that "all the imports made under Advance Authorization Scheme
on or aJter I3.7O.2O17 and upto and including 09.01.2O19 which could not meet the
pre-import condition may be regularized by making payments as prescribed in the
Customs Circular".

24.1O Thus, from the findings and discussion in Para 24 to 24.9 above, I find that
there ls no dispute that the said importer has failed to comply with the
mandatory conditions of 'Pre-Import' whlle clalmlng the benefit of Exemption
from IGST and Compensation Cess under Exemption Notlficatlon No. 18/2015
dated O1-O4-2O15, as atuended by Notlflcatlon No, 79 | 2OL7-Cus, dated 13-10-
2017 during the period from Octoberl3, 2OL7 to January 9,2019, in Advance
Authorlzation Scheme. Therefore, I frnd that the importer was not eligible to avail
exemption under Notifrcation No. 18l21l5 dated 01-04-2015, as amended by
Notifrcation No.79/2017-Cus, dated l3-lO-2O17 on inputs imported under Advance
Auttrorizations without fulfrlment of mandatory'Pre-Import Condition'.

24,LL I find that the Hon'ble Supreme Court in tlle case of Union of India Vs. Cosmo
Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed exhaustively the
provisions of the Customs Act as well as the provisions of the FTP and it has been held
tiat pre import conditions is required to be complied with.

24.L2 ln view of above discussion, I hold that in the absence of fulfilment of the
mandatory 'pre-import condition', the Noticee was not eligible to claim exemption of
Integrated Goods and Services Tax ("IGST") and GST compensation cess on inputs
imported into India for the production of goods to be exported from India, on the
strength of an advance authorization. Accordingly, I hoid that the Noticee is liable to
pay the duty as demanded in the SCN.
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25.1 I frnd that it would be worth to reiterate that the Hon'ble Supreme Court in
case of Union of India Vs. Cosmo Films Ltd has overruled judgment of Hon'ble Gujarat
High Court and has held that pre-import conditions, during Octoberl3, 2Ol7 to
January 9,2079, in Advance Authorization Scheme was valid. Thus, I frnd that the
Hon'b1e Supreme Court has settled that IGST and Compensation Cess involved in the
Bills of Entry frled dunng Octoberl3, 2Ol7 to January 9,2019 is required to be paid on
failure to compliance of 'Pre-Import Condition as stipulated under Exemption
Notification No. 18/2015 dated O1-O4-2O15, as amended by Notification No.79l2Ol7-
Cus, dated l3-7O-2O17. I frnd that it is undisputed fact that said Importer has failed
to fulfrll and comply with 'Pre-Import condition' incorporated in the Foreign Trade
Policy of 2015-2O2O and Handbook of Procedures 2O75-2O2O by DGFT Notilication No.
33l2Ol5-2O and Customs Notification No. 18/2015 dated 01-04-2015, as amended by
Notification N o. 7 9 I 20 17 -Cus, dated 13 - 70 -20 17 .

25.2 lt is well settled principle of law that exemption notification has to be
interpreted strictly. There are plethora of judgments pronounced by the different fora
of courts in this regard. I rely upon the following judgments:

(t) Mars Plastic & Pol5rmers hn. Ltd. V/s. Commr. of Customs Chennai
reported at 2OO3 (156) E.L.T. 941 (Tri. - Mumbal), duly affirmed by the
Apea court as reported at 2OO3 11581 E.L.T. A275 (S.C.)l held that:

"4. We ftnd this argument strrrnge, It ls settled [ana thot the benefit
of e stablishing he elloibtlita to a.n exemptton is u oon the oerson
who sets lt up. Thls utas the ldu uhen the goods uere imPor-ted. It
u@s thercfore reasonable to expect oJ the importer thdt it
substantlated the claim Jor exemptlon, It ls not required that he be
lnvlted to do so, At no sltch stage thereJore hrrs the claim for the
exerryttlon been substantiated in satlsJactory etidence. The
certlficates of the sellers are totallg unacceptable"

(ii) Bharat Earth Movers Ltd. V/s Collr. Of C. Ex. Bangalore reported at
2OO1 (1361 E.L,T.22S (Tri. - Bang.) wherein lt was held :

conditlon has to be JultTlled ln toto and not parttallg.
It is the oxiomatic pinciple of law that the exemption can be auailed
onlu if the conditions soecified in a oartianlar notfn- are fulfilled in
uhole and euen if it is established that theA haue not partiaLly fulfilled
the same, the exemption cannot be auailed.
There ls no room Jor tlexlblllty tn this rcgard ds per the wordings
emploged ln the notlficatlon,"

(iiil The Honble Supreme Court of India in the case of STAR INDUSTRIES
Versus COMMISSIONER OF CUSTOMS UMPORTS), RAIGAD reported at
2Ol5 (324l, E.L.T. 656 (S.C.), held that:

"37. ...........It ls rightlg argued bg the learned senlor counsel Jor
the Reluenue that exemption notlftcations are to be construed,
strlctlg and eoen tJ therc ls some doubt, beneJit thereof shall not
enure to the assessee but wouW be ghten to the Retenue, This
pinciple of strict constntction of exemption notification is nou-t deeplg
ingrained in uaious judgments of this Court taking this uieu consistentlg.

(iv) COMMISSIONER OF CUS. (IMPORT), MUMBAI Versus DILIP KUMAR &
COMPAI'IY, reported at 2Ol8 (361) E.L.T. 577 (S.C.), the larger bench of
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25. Whether the Duty of Customs amounting to Rs. 9,77,71,269/- (Rupees
Nine Crore, Seventy Seven Lakh, Seventy One Thousand, Tbo Hundred and Sixty
Nlne only| lRs. 8,84,29,2791- ln respect of import through ICD Khodiyar Port,
Rs. 53,17,806/- i.r.o. import through ICD Sanand Port, Rs. 8,08,975/- i.r.o. -
import through Mundra Port and Rs. 32,15,209 l- 7.r.o. import through Nharra
Sheva Port) as detalled in the Show Cause Notice is requlred to be demanded and
recovered from them (lnvoking extended period) under Section 28(4) of the
Customs Act, L962 and whether Bonds executed by the Importer at the time of
import should be enforced in terms of Section 143(3) of the Customs Act, 1962,
for recovery of the Customs Duty alongwith interest?



the Hon'lcle Supreme Court of India held that:

"47. After thoroughlg examining the uaious precedents some of uhich
u-tere cited before us and afier giuing our a nxious con sideration, ue would
be more than justified to conclude and also compelled to hold that euery
taxtng statute including, charging, comlrutation and exemption clause (at
tle threshold stage) should be interpreted strlctlg. F\trther, in case of
ambiguity in a charging proui-siors, the benefit must necessarilg go in
fauour of subject/ assessee, but the same is not hue for an exemption
notification u)herein the benefit of ambigllitg must bestrlctlg lnterpreted
ln Jauour o:f the Reaen;ue/Sto;te.

43. It is onlg the letter of the low and not *e spiit of the lau
to guide the interpreter to decide the liabilitg to tax ignoing any amount of
hardship qnd escheuing equitA in toxation. Thus, u.te mdA emphaticallA
reiterate that if in the euent of ambiguity in a toxation liabtlity st@tute, the
benefit should go to the subjed/ assessee, But, ln a sltuatlon ulere the
tox exemptlon h(ls to be lnterpreted, the benefit oJ doubt should go
ln fdoour oJ the retEnue, the aforesaid conclusions are expounded only
as a prelude to better understand juisprudential basi.s for our conclusion.
We mag noru con sider the decisions which support our uiew.

44. In Hansraj Gordhandas ca.se (supra)- [AIR 1970 SC 755 = (1969) 2
SCR 253 = L978 (2) E.L.T. J350 (S.C.)], the Constitlttional Bench
unanimouslg pointed out that an exemption f'rom taxation is to be allowed
based uthollg bg the language of the notification and exemption cannot be
gathered by necessary implication or bg anstruction of utords; in other
utords, one has to look to the language olofte and the obiect dnd
purpose Jor grantlng exemptlon ls lrreleaant dnd lmm(,,terl(,,l.

45, In Parle Exports ca-se (supra), a Bench of twoJudges of this Courl
pointed out the strict interpretation to be followed in

44, Exemptions from toxation haue tendencg to increo-se the
burden on the other unexempted cla.ss of toxpagers- A person clalmlng
exemption, therefore, hcrs to establlsh thdt h{s case squarelg Jalls
wlthin the exemption notificdtlon, dnd ralhlle dolng so, d.

notlft.catlon should be construed o,go,inst the subJect ln case oJ
anbiguttg.

52. To sum up, tue ansuter the reference Lnlding a.s under -
(1) Exemption notification shoud be lnterpreted strlctlg; the burden of
proalng appllcabilifu utould be on the ossessee to shout that his
ca.se cofites ulthln the pard.rrEters oJ the exemptlon clo;use or
exemption notlfr c.Itlo n.
(2) Wtrcn there is ambiguitg in exemption nodrtcadon uthich is subject to
strict interpretation, the benefit of sttch dntblgultg cdnnot be clalmed bg
the subJect/a.ssessee qnd, it nutst be interpreted ln Jauour oJ the
reuenue.
@ ffie ratio in Sun Export case (supra) is not correct and alt the deosions
tuhich took slmilar uieut as in Sun Export case (supra) stands ouerntled."

25.3 Further, I frnd that Importer is well awar:e of the rules and regulation of
Customs as well as Exim Policy as they are regularly importing the goods under
Advance Authorisation and they were fully aware that the goods being cleared from
Customs was not fulfrlling pre import condition as they have already frled the Shipping
Bill to this effect and goods have already been exported. Thus, it proves beyond doubt
that goods imported under subject Bills of Entry were never used in the goods already
exported. Thus, I frnd that the Importer with clear intent to evade tl:e payment of IGST
a,nd Compensation Cess, have suppressed the facts of export without compliance of
Pre- Import condition from the Department while filing Bills of Entry under Advance
Autlorisation. F\rther I find that by availing exemption wrongiy by not completely
disclosing the facts and misguiding the Department, is sufficient ground to invoke
extended period, as held by the CESTAT, Bangalore Bench in tJ-e case of Bharat Earth
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interpretation of a notif.cation for exemption.



Movers Ltd.
(Tri. - Bang.)

Versus Collector of C. Ex., Bangalore, reported at 2001 1136) E.L.T.225

"Exemptlon uronglg au<rlled bg not completelg d.tsclosing the Jacts and -misguldlng the Dep@rtment - Extend.ed. perlod lnuokrzble"

I further rely upon the judgment of the Hon'ble Patna High Court in the case of Tata
Iron arrd Steel Co. Ltd. Versus Union of India and Others, 1988 (33) E.LT. 297 (Pat.),
wherein the Hon'ble Court held that:

.11 It is not necessaru to obserue that there utas fraud or collusion on
the part of the companu, but it is obuious that there u)as o-s least mis-statement
and utilful suDpression of facts. The petitioner wa.s not entitled to the benefit of
the exemption notification. It is not open to the petitioner to take up the position
that it could not hnue conceded uhat it utas contesting, namelg, that a
crane had been manufactured. The facts are so obvious that the petttioner utas

selfassessment scheme. I haue not the least doubt that the fiue-year rule must
rule thb case. The steps, therefore, for realbation of the dutg are obuiouslg utithin
time. The stand of the petitioner in regard to the bar of limitation must be
sqtarely rejected."

In view of above, I frnd that Importer is well aware of the rules and regulation of
Customs as well as Exim Policy as they are regularly importing the goods under
Advance Authorisation and they were fully aware that tJ:e goods being cleared from
Customs was not fulfrlling pre import condition as they have already f ed the Shipping
BiIl to this effect and goods have already been exported. Thus, it proves beyond doubt
that goods imported under subject Bills of Entry were never used in the goods already
exported. Thus, I frnd that the importer with clear intent to evade the pa).rnent of IGST
and Compensation Cess, have suppressed the facts of export without compliance of
Pre- Import condition from tJle Department while filing Bills of Entry under Advance
AuthorisaLion. Therefore, extended period is rightly invoked and therefore differential
Customs Duty amounting to Rs. 9,77,7L,2691- (Rs. 8,84,29,279l- i.r.o. import
through ICD Khodiyar Port, Rs. 53,17,8061- i.r.o. import through ICD Sanand Pon,
Rs. 8,08,975/- i.r.o. import through Mundra Sea Port and Rs. 32,75,209 /- t.r.o.
import through Nhava Sheva Sea Port)is required to be recovered under Section 28 (4)

of the Customs Act, 1962 along with applicable interest under Section 28AA of the
Customs Act,l962.

25.4 Further, wlthout preJudlce to the demand under Section 28 (4) of the
Customs Act, L962, I find that in the present case, the importer has also frled Bond
under Section I43 of the Customs Act, for the clearance of imported goods under
Advance Authorization availing the benefrt of exemption under Customs Notification
No.18/2015 dated Ol-04-2015, as amended by Notification No.79l2Ol7-Cus, dated
13-IO-2O17. Sub Section (1) of Section 143 explicifly says that "Where this Act or ang
other lant-t reEtires angthing to be done before a person can import or export ang goods
or clear any goods from the control of officers of anstoms and the lAssistant
Commissioner of Customs or DeWtA Commissioner of Customsl is satisTted that hauing
regard to the circumstances of the ca.se, such thing cannot be done before such import,
export or clearance uitLtout detiment to that person, the lAssistant Commissioner of
Czstoms or Deputg Commi-ssioner of Atsbm.sl mag, nottuithstanding angthing contained
in this Act or such other laut, grant leaue for such import, export or clearonce on the
person exeanting a bond. in such amoun| uith such suretg or secuity and subject to
such conditions os the [Assistant Commissioner of Custom.s or Deputg Commissioner of
Customsl approues, for the doing of that thing uithin such time afier the import, export
or clearance o.s mag be specified in the bond". On perusal of language of the Bonds
frled by the Importer, I frnd that conditions are explicitly mentioned in Bond. Ttre
wording and condition of Bond inter alia is reproduced below:

"WHEREAS ue, the obtigor (s) houe imported the goods listed in annexure-7
auailing customs dutg exemption in terms of the notif.cation of the Gouernment
of India in Ministry of Finance (department of reuenue) No.O18/2015 dated
01.O4.2O15 (hereinafi.er refened to os the said Notification) against the Aduance
License No. (hereinafi,er as the licen-se) for the import of the goods mentioned
there in on the term.s and anditions specifed in the said notification and
license.
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NOw THE CONDITIONS OF THE ABOVE BOND ARE THAT: -
7. I1We, tlu obligot(s) tulfil all the condltions oJ the sald ftotlficatlon
and shall obsente and corrytlg wlth lts temts and condltlon.
2.We the obllgor shall obsente oll the tenns and condltlons speclfied ln
the llcense.

4...
S.We, the obllgor, shall complg tDlth the condltlons stlpulated ln the
said. Import & Export Potlcg as annended Jrom tlne to tlne.
6....

It is hereby declared bg us, the obligor(s) and the Gouernment a.s follows: -

1. Tte aboue uitten Bond is giuen for the performance of an act in uthich the
public are interest.

2, The Goaentmcnt through the commlssloner ol c.ttstonts or ang other
olficer oJ the Cvstoms tecoue? the sanc due Jrom the Obltgorls) ln the
,rurnner laid subsecf,lon (7) oJ the sectlo^ 742 of thc c.ustonts dct,7962.'

25.5 I find that the said importer is obliged to follow the conditions of the Bond.
Therefore, I find that by frling the Bond under Section 143, said Importer is obiiged to
pay the consequent duty liabilities on non-compliance/failure to fulfill the conditions
of the Notifrcation. Therefore, I find that without prejudice to the extended time limit
envisaged under Section 28 (4) of the Customs Act, 7962, said Importer is liable to pay
dilferential duty alongwith interest without any time lirnit. Therefore, I frnd that
without prejudice to the Provisions of Section 28 $) of the Customs Act,1962, the
Bond is required to be enforced under Section 143 (3) of the Customs Act, 1962 for the
recovery of differential Customs Duty Rs. 9,77,7L,2691- (Rs. 8,84,29,279/- r.r.o.
import through ICD Khodiyar Port, Rs. 53,17,806/- i.r.o. import ttrrough ICD Sanand
Port, Rs. 8,08,9751- i.r.o. import through Mundra Sea Port and Rs. 32,75,2O91- t.r.o.
import tJrrough Nhava Sheva Sea Port) alongwith interest.

25.6 The importer has contended tJ:at imposition of interest on the proposed
demand is wholly without jurisdiction and illegal as IGST on imports is leviable under
Section 3(7) of the Customs Tariff Act and there is no statutory provision providing for
lery of interest in case of delayed payment of duty under the Customs Tariff Act and
therefore interest as proposed is not leviable. In this regard, I find that based on the
discussions in the foregoing paras, I have already held that the demand in the present
case is recoverable from them under the provisions of Section 28$) of the Customs
Act, 7962. SecLion 28AA ibid provides tJlat when a person is liable to pay Duty in
accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus, the said Section
provides for payment of interest automalically along with the Duty
confirmed/determined under Section 28 ibid.

25.7 Further, Section 28AA ibid provides that when a person is liable to pay Duty
in accordance with the provisions of Section 28 ibid, in addition to such Duty, such
person is also liable to pay interest at applicable rate as well. Thus, the said Section
provides for payment of interest automatically along with the Duty
confrrmed/determined under Section 28 ibid. I have already held that Customs Duty
amounting to Rs. 9,77,71,269 /-is liable to be recovered under Section 28(41 of tbe
Customs Act, 7962. Therefore, I frnd that differential Customs Duty of Rs.
9,77 ,7 I,269 / -is required to be demanded and recovered as determ+6ined under
Section 28 (8) of the Customs Act, 1962 alongwith Interest under Section 28AA of the
Customs Act, 7962.

25.8 I frnd that it is not in dispute that the importer had imported the goods
claiming the benefit of Notification No.18/2015 dated O1.O4.2O15 under Advance
Authorization. Condition (iv) of the Notification No. 18/2Of 5 dated 01.04.2015 says
tl;^at "(iu) that in respect of imports made before the dbcharge of export obligation in full,
the importer at the time of clearance of the imported materials executes a bond u-)ith
such suretg or secuity and in s-uch form and for such sum as maA be specified by the
Deputg Commissioner of Customs or Assisfanf Commissioner of Customs, as the co-se
mag be, binding him-s,elf to pag on demand an amount eqtal to the duty leuiable, but for
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the exemption contained Ltereiry on the imported mate'iab in respect of tuhich the
conditions specifed in this notification are not amplied with, together uLith tnterest at
thE rate offifieen per cent per annum from the date of clearance of the said mateiols;'.

25.9 The importer has also placed reliance on the judgement of Hon. Bombay High --
Court in the case of Mahindra ald Mahindra Ltd. vs. The Union of India and Ors. WP
No. 1848 of 2OO9 decided on 15.9.2022. They contested that Duty and interest is not
liable to be paid and relied on the decision of Honble Mumbai High Court in case of
Mahindra & Mahindra v. Union of India, 2022 (1O) TMI 272 wherein penalty and
interest demanded was set aside in the absence of provision under Section 3 for
Additional Duty of Customs, Section 3A for Special Additiona-l Duty under tJre
Customs Tariff Act, 1975 or Section 90 of the Finance Act, 2000 t}Iat created a charge
in nature of penalty or interest. They have further stated that this judgement has been
alfirmed by Hon. Supreme Court and the Special Leave Petition filed by the Union of
India has been dismissed by order daled 28.7.2023 passed in Special Leave Petition
(C) No. 16214 of 2023.I hnd that this contention is not acceptable as the said decision
is with regard to pre-GST era. Period covered in the said decision was November'2004
to January'2OO7 and period covered in present case is 13.10.2017 to 09.01.2019.
Said decision of Mahindra & Mahindra Ltd reported in (2O23) 3 CENTAX 261 (Bom.)
relied on by the importer is distingu.ishable on following grounds.

In the instant case, IGST has been demanded under Section 28 of the
Customs Act, 1962 as well as by enforcement of Bond under Section 143 of
the Customs Act, 1962. In tJris case, the importer has executed Bond before
the proper officer binding himself to pay duty alongwith interest in case the
importer fails to comply with the condition of Bond. As the importer farled to
fulfrl the condition of the bond i.e failed to comply with mandatory 'pre-import'
condibon specified under the Notifrcation, therefore, the importer is liable to
pay duty alongwith interest in terms of tJ:e conditions of the Bond as specifred
under Section 143 of the Customs Act, 1962.

In the case of Mahindra & Mahlndra Ltd, no such Bond was executed
before the proper ofllcer.

In the case of Mahindra & Mahindra Ltd, the issue under dispute was
charging Section for interest and penalty. According to the Department, the
charging Section for imposition of CVD, SAD & Surcharge was Section 12 of
the Customs Act, 1962. Hon'ble Court held that charging section for
imposition of CVD, SAD & Surcharge was Section 3(1) of Customs Tariff Act,
1975, Section 3(A) of Customs Tariff Act, 1975 and Section 19 (1) of the
Finance Act, 2000 respectively which did not have provisions for imposition of
penalty and interest.

In the lnstant case, the demand of IGST has been made in terms of
provislon ofIGST Act,2OL7 and the charging Section for IGST on import
ls Sectlon 5(1) of the IGST Act, 2O17, Relevant Para of Section 5(1) of the
IGST Act, 2017 ls re produced as under:

"SECTION 5. Lewy and collectlon.
(1)
Provided that the integrated tax on goods [other than the goods as mag be
notified bg the Gouernment on the recommend.ations of the Coun.cill imported
into India shall be levied and collected in accordance with the provisions of
section 3 of the Customs Tariff Act, 1975 (51 of 1975) on the value as
determined under the said Act at the point when duties of customs are levied
on tlre said goods under section 12 of the Customs Act, 1962 (52 of 7962)."

o Hon'ble Supreme Court in the case of Cosmo Films Ltd has held that
"IGS? is levied under the IGST Act, 2077 and ls collected, for
conuenlence, ct the customs point through the machinerv under the
Customs Act t962."

25.10 I also find that Hon'ble Supreme Court on 11-3-2016 dismissed Civil Appeal
filed by Atul Kaushik (Oracle India Ltd) reported in Oracle India Put. Ltd. v.
Commissioner - 2016 (339) E.L.T. A136 /S. C.// against the CESTAT Fina-l Order Nos.
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'' A152353-52355/201S-CU(DB) dated 29-7 -2015 as reported in 20 15 (330) E.L.T. 4 17
(Tri.-Del.) (Atul Kaushik v. Commissioner) holding that " We see no reason to
interfere \Mith the impugned order passed by Customs, Excise & Service Tax Appellate
Tribunal". Relevant Para of the decision of Final Order Nos. A/52353-52355 /2015-
CU(DB) dated 29-7 -2015 of CESTAT reported in 2O15 (330) E.L.T. 417 (Trl.-Del.) (Atul
Kaushik v. Commissioner) is re-produced as under:

" 16. The appellants lw.ue also contended that penaltg, interest and confi.scation
cannot be inuoked in respect of euasion of counteruailing dutg (leuied under
Section 3 of tlle Customs Tariff Act, 1975) on the ground that the prouisions
relating to tlLese o.spects haue not been borrorued into Section 3 of the Customs
Taiff Act, 1975. In support of the pinciple that the penaltA cannot be leuied in
the absence of penaltg prowsion hauing been bonoued in a particular
enactment, the appellants cited the judgments in the co.se of Klemka & Co.
(supra) and Honeer Silk Mills Put. Ltd. (supra| We are in agreement u-tith this
proposition and tlerefgre we refrain from disanssing the said judgments. The
appellants also cited the judgment in the ca.se of Supreme Woollen Mills Ltd.
(supra), Silkone International (supra) and seueral others to aduance the
proposition that penaltg prouisions of Customs Act were not applicable to the
co.ses of non-paAment of anti-dumping dutg and that the same pinciple i.s

applicable uith regard to leuiabilitg of interest [India Carbon Ltd. (supra) and
V.V.S. Sugar (supra)1. We haue perused these judgments. Mang of them dealt
uith Anti-dumping dutA/ Special Additional Dutg (SAD) leuiabte under uaious
secfions (but not Section 3) of Customs Tanff Act, 1975 and in those sections of
thc Customs Taiff Ac| 1975 or in the said Act itself, during the releuant peiod,
there ua,s no proukion to applg to the Anti-dumping duty/ SAD the provisions of
Customs Act, 1962 and the rules and. regulation-s ma.de thereunder including
those relating to interest, penaltg, conf.scation. In the ca,se of Honeer Silk Mills
(supra), the dutg inuolued wo,s the one leuied under the Additional Duttes of
Excise (Goods of Special Importance) Act, 1957 and its Section 3(3) only
borouted the provisions relating to leuy and collection from the Central Exctse
Act, 1944 and in uiew of that it uas held that tLe provtsiors relating to
conf.scation and penalty could not be applied uith regard to the duties collected
under the said Act of 1957. None of these judgments actuallg deal with the CVD
leuied under Sedion 3 of the Customs Taiff Ac| 1975. The impugned
counteruailing dutg ruo-s leuied under Sedion 3 of Customs Taiff Act, 1975.
Sub-section (8) of Section 3 of ttte said Act euen during the releuant peiod
stipulated as under : -

"5. 3(8) The prouisiotrs of the Customs Act, 1962 and. tLrc ntles and regulations
made thereunde6 including those relating to draubocks, refunds and exemption
from duties shall, so far as mag be, apply to the duty chargeable under this
section as theg applg in relation to the duties leuiable under that Act."

It is euident from Section 3(8) of the Cusroms Tariff Act, 1975 quoted aboue that
nl on< af (\tcln I r'ms A.t Q62 anrl thp ntl<,< nnrl pmtlnlinnc tnade

interest contained in Customs Act, 1962 are expresslu made applicable Luith
reqard to the impuqned counten-tailinq dutu. We must, hou-teuer, fairlu mention
that in case of Tonent Pharma Ltd. u. CCE, Surat, CESTAT set aside penaltu for
eua.sion of Anti-dumpinq dutu, CVD and SAD (para 16 of the iudqment) on the

rout nso A had b
S A under thes

her' nder had been made le to d er Sectioe
Customs Taiff Act. 19751. In the liqht of this analusis. ue hold that this
contention of the aooellant is leqallu not sustainable. "

Thus, the said order of Tribunal has been affrrmed by the Hon'ble Supreme Court
whereas Special Leave Petition in case of Mahindra & Mahindra Ltd bearing Diary No.
18824 /2023 has been dismissed by Honble Supreme Court holding that "No merit
found in the Special Leave Petition". Whereas, the Hon'ble Supreme Court has
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dismissed the Civil Appeal filed by Oracle India R^. Ltd (Atul Kaushik) against the
CESTAT Final Order Nos. A/52353-5235512OI5-CU (DB) dated 29-7-2015.

In the case of Workmen of Cochin Port Trust Vs. Board of Trustees of the Cochin -
Port Trust and Another 1978 AIR 12E3, the Hon'ble Three Judges Bench held as
under:

"The effect of non-speaking order of dismissol utithout angthing more indicating
the grounds or reo,sons o/its drsmissal must bg necessary implication be taken
to haue decided that it uto.s not aft ca.se uth.ere speciaL leaue should be granted.
It may be due to seueral reasorls. It mag be one or more. It mag also be that th,e
meits of the autard utere taken into consideration and thb Court felt that it did
not requtre anA interference. But since th.e order is not a speaking order it is
dffiattt to accept the argument that it must be deemed to haue necessailg
decided implicitlg all the questions in relation to the meits of the anrard. "

The dismissal of special leaue petition bg the Supreme Court bg a non-speaktng
order of dismissal u-there no reo.sons u.tere giuen does not constitute res judicata.
Atl that can be said to hnue been decided bg the Court is that it uas not a fit
co.se uthere special leaue sLauld be granted."

Therefore, I lrnd that the differential Customs Duty amounting to Rs. 9,77,7L,2691-
(Rs. 8,8a,29,279 l- i.r.o. import through ICD Khodiyar Port, Rs. 53,17,806/- i.r.o.
import through ICD Sanand Port, Rs. 8,08,975/- i.r.o. import through Mundra Sea
Port and Rs.32,15,209/- i.r.o. import through Nhava Sheva Sea Port) is required to be
recovered under Section 28 (4) of t.)le Customs Act, 7962 and I also find that the
Section 28AA ibid provides for pa3rment of interest automatically along with the Duty
confirmed/determined under Section 28 ibid.

26. Whether the subject goods having assessable value of Rs. 54,31,73,706l-
1Rs.49,12,73,756/- tn tespect of the import through ICD Khodiyar Port,
Rs.2,95,43,3721- 7.t.o. lmport through ICD Sanand Port, Rs.44,94,3O7 I - i.t.o.
import through Mundra Sea Port and Rs. L,78,62,271| - i.r.o. import through
Nhava Sheva Sea Port) as detailed in the Show Cause Notice, are liable for
confiscatlon under Section 111(ol of the Customs Act, 1962?

26.1 Show Cause Notice proposes confrscation of the irnpugned imported goods
under Section 1 11(o) of the Customs Act, 7962. Any goods exempted, subject to any
condition, from duty or any prohibition in respect of the import thereof under this Act
or any other law for t}le time being in force, in respect of which the condition is not
observed unless t}re non-observance of the condition was sanctioned by the proper
oillcer, would come under the purview of Section 1 1 1(o) of Customs Act, 1962. As
discussed above ald relying on the decision of Hon'ble Supreme Court in case of
Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) wherein
Hon'ble Supreme Court has held that pre-import condition, during October,2Ol7 to
Jar.uary,2olg, in Advance Authorization Scheme was valid, 1 frnd that the Importer
has failed to comply with t}re pre-import conditions as stipulated under Notifrcation
No. 18/2015 dated 01-04-2015, as amended by Notification No.79l2ol7-Cus, dated
73-lO-2O17 and therefore, imported goods under Advarrce Authorization claiming the
benefrt of exemption Notifrcation No. 18/2015 dated 01-04-2O15, as amended by
Notification No. 79/2O17-Cus, dated 73-lO-2O77 are liable for confiscalion under
Section I I 1(o) of the Customs Act,l962.

26.2 As the impugned goods are found liable to conliscation under Section 111 (o) of
the Customs Act, 1962, I frnd it necessary to consider as to whether redemption fine
under Section 125(1) of Customs Act, 7962 can be imposed in lieu of confiscation in
respect of the imported goods, which are not physically available for confiscation.
Section 125 (1) of the Customs Act, 1962 reads as under: -

"125 Optton to pay flne la lleu of coaliscatlotr -
(1) Wheneuer confiscation of ang goods is authorised bg this Act, the officer
adjudging it mag, in the case of ang good^s, the importation or exportation
u-thereof is prohibited under this Act or under ang other lau-t for the time being in
force, and shall, in the cose of ang other goods, giue to the ouner of the goods
[or, u.there such otuner is not knoun, tLLe person from whose possession or
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astody such goods haue been seized,l an option to pag in lieu of anfscation
such fine as the said oficer thinks ft. . . "

26.3 I find that the importer has wrongly availed the beneht of Notification
No.18/2O15 dated O1-O4-2O15, as amended by Notification No. 79/2017-Ctts, dated
L3-LO-2O17 and further imported goods have been cleared after the execution of Bond
for the clearance of the imported goods under Advalce Author2ation. I rely on the
decision in the matter of Weston Components Ltd. v. Collector reported as 2000 (1 15)

E.L.T.278 (S.C.) wherein Hon'ble Supreme Court has held that:

'It is contended bg the leanned Counsel for the appellant that redemption fine
could not be imposed because the goods were no longer in tLte custody of the
respondent-authoritg. It is on admitted fact that the goods were relea.sed to the
oppellant on an application made bg it and on the appellant executing a bond.
Und.er these circum.stances if subsequentlg it is found that the import uas not
ualid or that there uas anA other inegulaitg uthich u.tould entitle the customs
authoittes to confiscate the said goods, then the mere fact that the goods u-tere
released on the bond being executed, utould not take awaV tlTe pou.ter of the
customs authorities to leug redemption fine".

26.4 I further frnd that even in tJ:e case where goods are not physically available
for confiscation, redemption fine is imposable in light of the judgment in the case of
M/s. Vlsteon Automotlve Systems Indla Ltd. reported at 2018 (OO9l GSTL
O142 (Mad) wherein the Hon'ble High Court of Madras has observed as under:

The penaltg directed agdinst the importer under Section 112 and. the fine
payable under Section 125 operate in tuto different fields. The fine under
Section 125 is in lieu of confiscation of the goods. The pagment of fine
folloued up bg pagment of duty and other charges teuiable, as per sub-
section (2) of Section 125, fetches relief for the goods from getting confiscated.
Bg subjecting the goods to paAment of dutg and other charges, the improper
and irregular importation is soughf to be regularised, u.thereas, bg subjecting
the goods to paAment of fine under sub-section (1) of Section )25, the goods
are saued from getting confi.scated. Hence. the auailabilitu of the ooods ts not
necessant for imoosinq the redemption fine. The ooeninq utords of Section

ohAsical auailabilitu of aoods is not so much releuq!. The red.emption fine is
in fact to auoid such consequences flouting from Section 111 only. Hence, the
paAment of redemption fine saues the goods from getting confiscated. Hence.
their sical auailabili does not haue an s nt conce or tm osilron o
redemotion fine under Section 125 of the Act. We accordinglg anstuer
question No. (iii)

26.5 I also find that Hon'ble High Court of Gujarat by relying on this judgment,
in the case of Synergy Fertichem Ltd. Vs. Unlon of Indla, reported tn 2O2O (331
G.S.T.L. 5f 3 (Guj.), has held inter alia as under: -

h

774. ...... In the aforesaid context, u)e maA refer to and relg upon a decision of
the Madras High Court in the co.se of M/s. Visteon Automotiue Sgstems u. The
Customs, Exctse & Seruice Tax Appellate Tibunol, C.M.A. No. 2857 of 2O11,
decided on I lth Auryst, 2017 12018 (9) G.S.T.L. 142 (Mad.)1, wherein the
follouing ha.s been obserued in Para-23;
"23. The penaltg directed against the importer under Section 112 and the
fine pagable under Section 725 operate in tuto different fields. The fine
under Section 125 is in lieu of confiscation of the goods. The payment of fine
folloued up bg pagment of duty and other charges lewoble, as per sub-
section (2) of Section 125, fetches relief for the goods from getting
conf.scated. Bg subjecting the goods to pagment of duty and other charges,
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the improper and tnegular importation is sought to be regulaised, uhereas,
bg subjecttng the goods to pagment of fi.ne under sub-sechon (1) of Section
125, tlle goods are saued from getting confiscated. Hence, the auailabilitg of
the goods is not necessary for imposing the redemption fine. The opening
words of Section 1 2 5 , " Wheneuer anfi.scation of ang goods is authoised bg
this Act....', bings out the point clearlg. Th.e pouer to impose redemption
fine spings from the authorisation of conf.scation of goods prouided for
under Section 111 of the Act. When once pouer of authoisation for
confi.scation of goods gets traced to the said Section 1 I I of the Act, ue are
of the opinion that the phgsical auailabilitg of goods is nol so much releuant.
The redemption fine is in fact to auoid such consequences flouing from
Section 11 1 onlg. Hence, tfe pagment of redemption f,ne saues the goods
from getting confscated. Hence, their phgsical auailabilitg does not haue
any significance for imposition of redemption fi.ne under Section 125 of the
Act. We accordingly ansuer Etestion No. (iii)."

775. We uould llke to Jollout the dlctum a.s lald. down bg the Madras
Htgh Court ln Para-23, teJened to d.bote."

26.6 The importer has contended that the goods had already been irnported and
cleared for home consumption and were never seized by the authorities and therefore
they cannot be confiscated. In this regard, I frnd that the ratio of decision rendered by
Honble Tribunal Mumbai in case of Apco Infratech Put. Ltd. v. Commisstoner reported
as 20f9 (368) E.L.T. 157 (Tri.-Mumbai) a-ffumed by tl:e Hon'ble Supreme Court
reported as 2019 1368) E.L.T. A49 /S. C.i/ ,s sqtarelg applicable to the present ca.se a.s in
the said decision it ha,s been held as under :

7. Heard both the sides and perused the records of the ca.se. We find that the
appellant M/s. Apco had imporled the .Hot mix plant" under Notifcation No.
21/ 2002 Cus. Sr. No. 23O. It is apparent ftom the facts of the case that the plant
was neDer utilized as prouided under the conditions of the notification. The
contention of the appellant that tlLeg uere eligible for multiple road constrsites
does not mean that the andition of the notirtcation has been follouted. In fact,
the plant u)as neuer used for such contracts os canuassed bg the appellant
during the importation of goods and claiming exemption. The appellant has not
adduced single evidence that theA haue follouted the conditions of the
nottfication. They declared that theA had contracts autarded bg the fi.ate of U.P
utherein the imported plant uould be used. Houteuer, theg neuer used the said
imported eElipments in *.ate of U.P. for constntction of road. Instead, theg used
the plant as a sub-contractor in State of Rajasthan and Tamil Nadu, but euen in
these cases also theA u)ere not named o,s sub-contractor in th.e contract
anaarded for construction of road. As per the conditions of the exemption
notification, an importer can claim the benefit of exemption prouided theg are
named as sub-contractor for construction of road. Euen thi.s condition u)as not
satisfied. It clearlg shouts thoi the rrppellrrnt netEr complied. uith the
condltlons of tlv exemptlon notlficatlon o,nd ha.s knouinglg vlolated the
condltlons. We also JZnd that since the condltlons oJ the not$icatlon
uere not cornplled uith and from the Jacts oJ the ca.se it is uery cleor
thc:t the s.rme u)ere neaer intended to be complled uith, ue hold that the
impugned order conftnnlng denand, penaltles and confiscation of goods
hqs been rlghtlg passed. We also fi.nd that the olfi.cers had handed ouer the
plont for safe custodg afi.er sei.zure and the same could not haue been used
tuithout permission from the department. Having violated the conditions of
Section 110 safe keeping bg using the plant euen afier seiztre makes the
appellant liable for penaltA under Section 117 of C.A. 1962. Further u.te find that
Shrt Anil Singly Managing Drector uta.s fullg au.tare about the benefits likelg to
accrue bg auailing ineligible notification and use of machine and therefore in
such case his complicitg in deliberate uiolation of the condition of notification is
apparent. Hotueuer, in case of Shi V.S. Rao, Chief Manager (F & A), ute find that
he tuas only concerned. urith the taxation matter to the ertent of auailing beneft
of exemption notification and utas not concerted/ connected utith the decision to
use machine and his role in uiolation of condition is also not uisible. We are
therefore of the uiew that he cannot be burdened with penalty. Resultantlg, in
uieu of our aboue fi.ndings, ute uphold the impu.gned order inasmuch as it has
confrmed demand, confiscation of goods and penalties against M/s. Apco and
Shi Anil Singtt Houeuer, the penaltg imposed upon Shn ZS. Rao is set aside.
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The impugned order is modijed to the above ertent. The appeals filed bA M/s.
Apco Infratech and Shi Anil Kumar Srngh is rejected and the appeal filed bg
Shri S. 11, Rao is alloued.

In the present case, it is clearly appa-rent that the importer/noticee never complied
with the conditions of the exemption notification and has knowingly violated the
conditions. The importer has knowingly cieared the imported goods without observing
obligatory condition of ?re-Import'as envisaged under Notifrcation No.18/2015 dated
01.04.2015, as amended by Notifrcation No.79/2077-Cus, dated 13.70.2077.In view
of tJre above, the impugned goods imported without observing obligatory condition of
"Pre-import" as envisaged in the aJorementioned notifrcation are rightly liable for
confiscation under Section 111(o) of the Customs Act, 1962. Therefore, the contention
of tJle importer/noticee is not tenable.

26.7 In view of the above, I frnd that redemption fine under Section 125 (1) is liable
to be imposed in lieu of confiscation of subject goods having assessable value of Rs,
54,3L,73,7O61- (Rupees Fifty Four Crore, Thirty One Lakh, Seventy Three Thousand,
Seven Hundred and Six Only)(Rs.49,12 ,73,7561 - i.r.o. import through ICD Khodiyar
Port, Rs.2,95,43,372 / - i.r.o. import through ICD Sanand Port, Rs.44,94,3O7 l- i.r.o.
import through Mundra Port and Rs. 1,78,62,271/- i.r.o. import through Nhava Sheva
Port) under the subject Advance Authorizations as detailed in the Show Cause Notice.

27. Vlhether the lmporter is llable to Penalty under Sectlon 114A of the
Customs Act, 1962?

27 .L I frnd that demald of differential Customs Duty amounting to Rs.
9,77,7L,2691- [(Rs. 8,8a,29,2791 - IICD Khodiyar Port) +Rs. 53,17,806/- (ICD Sanand
Port) +Rs. I,O8,975/- (Mundra Sea Port) +Rs. 32,15,209/- (Nhava Sheva Sea Port)l has
been made under Section 28(4) of the Customs Act, L962, which provides for demand
of Duty not levied or short levied by reason of collusion or wilful mis-statement or
suppression of facts. Hence as a naturally corollar5r, penalty is imposable on the
Importer under Section 114A of the Customs Act, which provides for penalty equal to
Duty plus interest in cases where the Duty has not been Ievied or has been short
levied or the interest has not been charged or paid or has been part paid or the Duty
or interest has been erroneously refunded by reason of collusion or arry wilful mis
statement or suppression of facts. In the instant case, the ingredient of suppression of
facts by the importer has been clearly established as discussed in foregoing paras and
hence, I find that this is a iit case for imposition of quantum of pena-lty equa.l to the
a-rnount of Duty plus interest in terms of Section 114A ibid.

27.2 F\rrther, I rely on the ratio of the decision of Honble Tribuna.l Delhi in case of
Commissloner of Customs Vs. Ashwlnl Kumar Alla Amanullah reported as 2O2l
(376) E.L.T. 321 (Tri. - Del.),wherein it is held as under:

u39, The la.st contention of Shi Amanullah in his appeal is that since penaltA
has been imposed under Section 114A, no penaltg should be imposed under
Section 1 14AA also upon them. We find that the ingredients of Section 1 14A ond
Section 114AA are different. Section 114A prouides for non-leug of dutg or short
leuy of dutg due to certain reosorls. T'here is no dispute that no dutg uas leuied
or poid on the imported gold concealed in the UPS bg mis-declarirLg the nature of
goods. TLrcrefore, Section 114A has been correctlg inuoked in this case and a
penaltA has been imposed."

I find that in tJle present case, importer with clear intent to evade the paJrment of IGST
have wrongly availed the benefrt of exemption Notifrcation No.18/2015 dated
01.04.2015, as amended by Notification No.79/2017-Cus, dated 13.I0.2017 for the
clearance of imported goods under Advance Authorization and did not fulfill the 'Pre-
Import' condition as stipulated in Notification No. 18/2015 dated 01.04.2015, as
amended by Notification No.79/2017-Cus, dated 13.70.2017 and thereby short paid
the duty. Therefore, Importer is liable for penalty under Section 1 14A of the Customs
Act, 1962.

28, Whether importer is liable to Penalty under Sectlon 1 12 of the Customs
Act, L962?
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I find that fifth proviso to Section 114A stipulates that'where any penalty has been
levied under this section, no penalty shall be levied under Section 112 or Section 114"
Hence, I refrain from imposing penalty on the importer under Section 112 of the
Customs Act, 1962 as penalty has been imposed on them under Section 114A of the - -- -
Customs Act, 1962.

29. Further, I frnd that appeUant have contended that the pre-import condition and
Condition of Physical export introduced by DGFT Notification No. 33/2015 dated
l3.lo.2ol7 and Notification No.79 /2O17-Cus dared l3.l0.2ol7 cannot and ought not
to have been applied to the Advance Authorizations issued prior to 13.10.2O17. In this
regard, it is pertinent to mention that every Notifications are pubiished in the public
domain, and every individual affected by it is aware of what benefit it extends and in
return, what conditions are required to be complied with. To avail such benefits
extended by the Notification, one is duty bound to observe the forma-lities ald/or
comply wrth the conditions imposed in the notifrcation. The Notification No.79/2077-
Cus dated 13.10.2077 never demanded that the previously issued Authorizations have
to be pre-import compliant, but definitely, it made it compulsory that benefit of
exemption from IGST can be extended to the old Advance Authorizations too, so iong,
the same are pre-import compliant. The moment they opted for IGST exemption,
despite being an Advance Authorization issued prior to 13.10.2017, it was necessary
for the importer to ensure that pre-import/physical export conditions have been fully
satisfied in respect of the Advance Authorization under which they intended to import
availing exemption.

29.1 ln addition, the Hon'ble Supreme Court of India in tJre case of Union of india
Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 147 (SC) have discussed thoroughly
the provisions of the Customs Act as well as the provisions of the FTP and it has been
held that pre-import conditions, during October 13, 2Ol7 to January 9, 2019, in
Advance Authorisation Scheme imposed vide Notilicatior No. 79120 l7-Cus dated
l3.lO.2OI7 was va-lid and required to be complied with. In uew of above discussion
and the judgement passed by the Hon'ble Supreme Court of India in the instant
matter, I find no substance in this argument put forth by the Noticee.

30. I also frnd that Importer has contested that the entire exercise is revenue
neutral and there is no loss to the Government as the IGST payable is available as
credit to the noticee or they would be eligible to claim the refund of such IGST under
Rule 89(4) or 96(10). I lind that ratio of decision rendered by Delhi Tribunal in the
case of ACL Mobile Ltd. v. Commissioner reported as 2Ol9 (2O) G.S.T.L. 362
(Tribuna-l Del) is applicable here as in the said order it has been held interLia as under :

73. ...............We note thqt no such cdtegoricdl d.ssertlon ccrn
berecorded ln the present case.Even otherui.se u)e flote that the
auatlabilitg or otherulse oJ credlt on lnpwt set'vice bg itsetJ does not
declde the tax liahiltfu oJ outpttt seruice or on reuersecharge.Thetax
liabllttg ts gouented bg the legat prouisions applicable
durlngtherclevanttime ln terms of Finance Act, 1994. The avallability or
othersise of credit on the amount to be dlscharged as such tax liability
cannot take away the tax llablllty ltself. Further, the revenue
neutralitycannot be extended to a level that there is no need to pay tax
on the ta:rable senrice. Thls wiII expand the scope of present dispute
itself todecide on the manner of dlscharglng such tax liability. We are not
in agreement with such propositlon."

The Hon'ble Tribunal, Bombay bench in the case of ISMT Limited Versus
Commissioner of Central Excise, Pune reported at 2Ol7 (6) G S.T.L. 298 (Tri. -
Mumbai) held that:

*9. ......................Admissibi\itq of Cenuat Credit is subject to scruting and
claimant does not get right to immunitg ipso facto. There are fit-to different
juisdictions relating to product deueloper and user thereof. We mag state thdt
taxes pald toddg ls more oaluable Jor the country to Jund publlc welfdre
than sacrificlng publtc retenue on the pulpable plea oJ Reuenue
neutrdlitg uthlch ls subJect to scrutiny to grant Cenaat credit to a
dllferent unlt.
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- - 3O.1 I Iind that the Hon'ble Supreme Court la the case of Star Industries v.
Commissioner reported as 2015 (324) E.L.T.656 (S.C.) has held as under:

'35. It was submitted bg the learned counsel for the assessee that the entire
exercise is Reuenue neutral because of the rea.son that the assessee would, in
anA case, get Cenuat credit of the dutg paid. If that ls so, thls argumcnt ln
the lnstant case rather goes @go;lrtst the assessee. Slnce the cssessee is
in appeal dnd lf the exerclse ls Retenue neutral, then therewas no need
even to frle the appeal. Be that as it may, if that ls so, it is always open

to the assessee to clalm such a credit."

Relying upon the above decision of the apex court, the CESTAT, Chandigarh bench in
the case of Vogue Textiles Ltd. Versus Commissioner of Central Excise, Delhi-III,
reported at 2017 (351) E.L.T. 310 (Tri. - Chan.), held that:

u9.As for the plea of the reuenue neutralitA, that cannot be an aroument to
iustifu wronq classification and auailinq the benefit of an exemption
notification. . .. . .. ..."

6. . Simplg because a sltuatlon lead.s to veuenue neutrallty
does not implg thdt tax need not be paid on tlme. When lau.t requires tax to
be paid it has to be paid os per time specified. It cannot be said
that the Gouernment has not lost interest befiieen the tuo dates,
notuitystanding the fact that Cenuat credit could haue been auailed on the same
date if duty Lnd been paid on time
Section 75 of the Finance Act.

I hold tLnt interest is pagable under

3O.2 Further, I flnd that the Hon'ble Supreme Court ln case of Union of lndia
Vs. Cosmo Films Ltd reported as 2023 (72) GSTL I47 (SC) had directed Revenue to
permit claim of refund or input credit (whichever applicable and/or wherever customs
duty was paid). For doing so, the respondents shall approach the jurisdictional
Commissioner, and apply with documentar5r evidence within six weeks from the date
of this judgment. The claim for refund/credit, sha-ll be examined on their merits, on a
case-by-case basis. For t.I:e sake of convenience, tJ:e revenue shall direct the
appropriate procedure to be followed, conveniently, through a circular, in this regard."
Consequent to afore decision of Honble Supreme Court, CBIC have issued Circular
No.16/2023-Cus dated 07.06.2023 for the procedure to avail the re-credit of IGST and
DGFT issuedTrade Notice No. 7 /2023-24 dated 0A.06.2023, saying that " all the
imports made under Advance Authorization Scheme on or after 73.7O.2017 and upto
and including O9.Ol.2Ol9 which could not meet the pre-import condition may be
regularized by making paFrents as prescribed in the Customs Circular" However, the
importer has not paid the IGST amount and therefore, in absence of the paSrment of
IGST by the Importer, their plea of Revenue Neutrality is not tenabie.

3O.3 I flnd that the ratio of case laws relied upon by the importer in support of their
contentions are not squarely applicable to the facts a,nd circumstalces of the present
case. I have gone through the facts of the case laws relied upon by the importer and
compared the same with the factual details of the present case in hand. I ftnd that
there is quite difference in tlee facts and circumstances of their own case. In addition
to the other facts and circumstances, the judgment of the Hon'ble Supreme Court in
the case of Union of India Vs. Cosmo Films Ltd reported as 2023 (72) GSTL 1a7 (SC)is
the major point which distinguish the issue involved in the present case viz-a-viz the
issue involved in the case lawsreted upon by the noticee. In this regard, I would like
to rely on the judgment of the Honble Supreme Court of India in the case of Bscorts
Ltd. Versus Commissioaer of Central E:<clse, Delhl-II, reported at 2OOa (1731
E.L.T. 113 [S.C.], wherein tl:e Hon'ble apex court observed that:

Further, in the case of Forbes Marshall R/t. Ltd. Versus Commissioner Of Central
Excise, Pune-I, reported at 2015 (38) S.T.R. 843 (Tri. - Mumbai), the Honble CESTAT
observed that:

In the above judgment, the Honble tribunal while deciding the revenue neutrality
contention has inclined to hold that even interest is payable.
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"1O. Circumstantial fleibilitg, one additional or different fact maA make a
uorld of difference between conclusions in hto cases. Disposal of cases bg
blindlg placing reliance on a decision is not proper."

Further relialce is placed on the judgment of the Hon'ble Apex court in case of
'Collector of Central excise, Calcutta Vs. Alnoori Tobacco Products'
l2OO4lL7OlE,Lf 135 SC), where it was observed by the Hon'ble Apex Court-

" 1 1 .Courts should not place reliance on deckions uithout discussing as to
hou-t the foctual situation fits in uith the fact sifitation of the decrsion on u.thich
reliance is placed. Obseruations of Courts are neither to be read as Euclid's
theorems nor os prouisions of the statute and that too taken out of their context.
These obseruations ausf be read in the contert in uthich theg appear to haue
been stoted. Judgments oJ Coufts are not to be construed. as statutes. To
lnterpret uords, phrases and provi.slons o:f a stdtute, it mag becomc
necessary Jor judges to enftark into lengthg disc-ussions but the
dlscussion ls meant to explaln and not to d.eJine. Judges interpret
stdtutes, theg d.o rrot lnterpret Jud.gnents. Theg lnterpret uords of
stdtutes; thelr words @re rrot to be l^terpreted as stdtutes. In London
Groang Dock Co. Ltd. u. Horton (1951 AC 737 at p. 761), Lord Mac Dermot
obserued :

"The matter cannot, of course, be settled merelg bg treating the ipsissimauertra
of Wiltes, J as though theg were part of an Act of Parliament and applging ttte
rules of interpretation appropiate thereto. This is not to detract from the great
ueight to be giuen to tLLe langudge actually used bg that most distingubhed
jrdg.."

12.1n Home Olfice u. Dorset Yacht Co. [1970 (2) AU ER 294] Lord Reid said,
"Lord Atkin's speeclt..,,.... is n,ot to be treated as iJ it uo.s d sta:futte
deJlnltlon, It will require qualificatlon ln neut clrcutnstances," Megarry, J
in ()971) 1 WLR 1062 obserued: oOne must not, oJ course, construe eten q.

resented. Judgment of Russelt L.J. as { lt uere an Act of Parliament.D
And, in Henington u. British Railuags Board- [1972 (2) WLR 537] Lord Morris
said :

"There is aluags peil in treating the utords of a speech or judgment as
though theg are u.tords in a legislatiue enactment, and it i.s to be
remembered that judicial utterances made in the setting of the facts of a
partianlar ca-se."

7 3.Clrcumstantial Jlexibllttg, one ad.d.ltlonal or difJerentJact mag make
a uorld. oJ ditJerence betueen conclusloas ln two cases. Disposal oJ
cases bg bltndlg placlng rellance on a d.eclsion ls not proper.

14.The follou.ting utords of Lord Denning in the matier of applying precedents
haue beame locus classicus:

uEach case depends on its orDn lacts and a close similaritg
betueen one case and, another is not enough because euen a
slngle slgnlff.cdnt detall mag dlter the entlre a.spect, in decidlng
such coses, one should aaold the temptatlon to decide cases /cs
sald bg Cordozo) bg matchlng the colour of one case a,golnst the
colour oJ another. To decide therefore, on uhich side of the line a cose
falls, the broad resemblance*to another ca,se is not*at all decisiue-"

"Precedent should be follou-ted onlg so far as it marks the path of justice,
but gou must cLtt the dead uood and tim off the side branches else gou
uiLl find gourself lost in thickets and branches. Mg plea is to keep the
path to justice clear of obstntctions u.thtch could impede it.""

31. I frnd that the said noticee has also contested that they had received EODC
certificates from DGFT in all the advance licenses which inherently implies that
noticee has done all the related compliances. In this regard, I find that the contention
of the noticee is totally incorrect and contrar5r to the law laid down by the Honourable
Supreme Court of India in the case of Sheshank Sea Foods R/t. Ltd. Vs. UOI [1996
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(88) ELT 626 (SC)]. The Hon'ble Apex Court had in the said case held at para 10 of
their judgment that:

"We do not find in the prouisions of the Import and Export Policy or the Hand
Book of Procedure issued by tle Ministry of Commerce, Gouernment of India,
anAthing that euen remotelA suggests tlnt the aforesaid power of the Customs
authoities had been taken awag by the licensing authoity. That the licen sing
authorttg is empoutered. [to] conduct such an investigation does not by itself
preclude the Customs authorities from doing so".

Further, at para 1 1 of the said judgment the Hon'ble Supreme Court held that :

"It is tnte that the terms of the said Dxemption Notification u)ere made a part of
the appellants' ltcences atld, in that sense, a breach of the terms of the said
Exemption Notifcation is also a breach of the terms of the licence, entitling the
licensing authoity to inuesttgate. But tle breach is not onlA of the terms of the
licence; it is also a breach of the condition in the Exemption Notifcation upon
uthich the appelldnts obtained exemption from pagment of Customs dutg, and
therefore, the terms of Sedion 1 1 1(o) enable th.e Customs autfoities to
inue stig ate. " [empha.sis supplied]

F'urther, relying upon the above decision, the apex court in the case of
'Commlssloner of Customs, Hyderabad Vs. Penaar Industrles Ltd.' [2OO4(17O1
ELT 135 SCl, held that:

"16. The aforesaid Order-in-Oiginal of DGFT uos under the prouisiotls of EXIM
Policy. It is hetd bg this Court in SLeshank Sea Foods Put. Ltd. (supra) that the
same would not be binding on th.e customs authoities and as far o,s action
taken under the Customs Act is concented, the same is to be auered bg the
provtsions of the Customs Act.'

The ratio of the above decision in the case of Sheshank Sea Foods is squarely
applicable to the facts of the present case and hence the contention of tlee Noticee is
without any merit.

a) I confirm the Duty of Customs amounting to Rs. 8,84,29,2791- (Rupees
Eight Crore, Eighty Four Lakh, Twenty Nine Thousand, Two Hundred and
Seventy Nine only)in the form of IGST saved in course of imports of the
goods through ICD Khodlyar Portunder the subject Advance Authonzations
and the corresponding Bills of Entry as detailed in the Annexure attached to
the Notice, arrd order recovery of the same from M/s. Sakar Industries Frt.
Ltd. in terms of the provisions of Section 28$l of the Customs Act, 1962
along with applicable interest under SecLion 28 AA of the Customs Act,
t962;

b) I hold the subject goods having assessable value of Rs. 49,L2,73,7561-
(Rupees Forty Nine Crore, TWelve Lakh, Seventy Three Thousand, Seven
Hundred artd Fifty Six Only)imported by M/s. Sakar lndustries Prt.
Ltd.through ICD Khodlyar Port under the subject Advance Authorizations
as detailed in the Annexure attached to the Notice liable for confiscation
under Section I l1(o) of the Customs Act, 7962. However, I give them the
option to redeem the goods on payment of Fine of RS.1,45,OO,OOO/-
(Rupees One Crore and Forty Five Lakh only) under Section 125 of the
Customs Act, 1962;

c) I confirm the Duty of Customs amounting to Rs. 53,17,8O6/- (Rupees Fifty
Three Lakh, Seventeen Thousand, Eight Hundred and Six only)in the form of
IGST saved in course of imports of the goods through ICD Sanand port
under the subject Advance Authorizations ard t.l e corresponding Bills of
Entry as detailed in the Annexure attached to the Notice, and order recovery
of the same from M/s. Sakar Industries FVt. Ltd. in terms of the provlsions
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of Section 28$) of the Customs Act, 7962 along with applicable interest
under Section 28 AA of the Customs Act, 1962;

d) I hold the subject goods having assessable value of Rs.2,95,43,3721
(Rupees TWo Crore, Ninety Five Lakh, Forty Three Thousald, Three
Hundred and Seventy Two Only)imported by M/s. Sakar lndustnes Prt. Ltd.
through ICD Sanand Port under the subject Advance Authorizatrons as
detailed in the Annexure attached to the Notice liable for confiscation under
Section 111(o) of the Customs Act, 7962. However, I give them t}le optron to
redeem the goods on pa)rment of Fine of Rs.8,8O,OOO/- (Rupees Eight Lakh
and Eighty Thousand only) under Section 125 of the Customs Act, 1962;

e) I confirm the Duty of Customs amounting to Rs.8,O8,975l- (Rupees Eight
Lakh, Eight Thousaad, Nine Hundred and Seventy Five only)in the form of
IGST saved in course of imports of the goods through Mundra Sea Port
under the subject Advance Authorizations and the corresponding Brlls of
Entry as detailed in tJle Annexure attached to the Notice, and order recovery
of the same from M/s. Sakar Industries Plt. Ltd. in terms of the provisions
of Section 28$l of the Customs Act, 7962 along with applicable interest
under Section 28 AA of the Customs Act, 1962;

fl I hold tlre subject goods having assessable va1ue of Rs. 44,94,3071-
(Rupees Forty Four Lakh, Ninety Four Thousand, Three Hundred and Seven
Only)imported by M/s. Sakar Industries R/t. Ltd. through Mundra Sea Port
under the subject Advance Authorizations as detailed in the Annexure
attached to the Notice liable for confiscation under Section 111(o) of the
Customs Acf, 1962. However, I give them t].e option to redeem the goods on
payment of Fine of Rs.1,35,OOO/- (Rupees One Lakh and Thirty Five
Ttrousand only)under Section 125 of the Customs Act, 1962;

g) I confrrm the Duty of Customs amounting to Rs. 32,15,209l- (Rupees
Thirty T\llol-akh, Fifteen Thousand, TWo Hundred and Nine only)in the form
of IGST saved in course of imports of the goods through JNCH, Nhava
Sheva Sea Port under the subject Advance Authorizations and the
corresponding BiIIs of Entry as detailed in the Annexure attached to the
Notice, and order recovery of the same from M/s. Sakar Industries Rrt. Ltd.
in terms of the provisions of Section 28$l of the Customs Act, 1962 along
with applicable interest under Section 28 AA of the Customs Act, 19621,

h) I hold the subject goods having assessable value of Rs. 1,78'62,27L1-
(Rupees One Crore, Seventy Eight Lakh, Sixty Two Thousand, TWo Hundred
and Seventy One Only) imported by M/s. Sakar Industries Pvt. Ltd. through
JNCH, Nhava Sherra Sea Port under the subject Advance Authorizations as
detailed in the Annexure attached to t]re Notice liable for confiscation under
Section 11 l(o) of the Customs Act, 1962. However, I grve them the option to
redeem the goods on pa5ment of Fine of Rs.5,35,OOO/- (Rupees Five Lakh
and Thirty Five Thousand on\r) under Section 125 of the Customs Act,
7962;

i) I impose a penalty of Rs.9,77,7L,269l- (Rupees Nine Crore, Seventy Seven
Lakh, Seventy One Thousand, TWo Hundred and Sixty nine only) on M/s.
Sakar Industries Frt. Ltd.plus penalty equal to the applicable interest
under Section 28AA of tJ:e Customs Act, 1962 payable on tJle Duty
demanded and confrrmed at (a), (c), (e) and (g) above under Section 114A of
the Customs Act, 1962. However, in view of the frrst and second proviso to
Section I 14A of the Customs Act, 1962, if the amount of Customs Duty
confirmed and interest thereon is paid within a period of thirty days from
the date of the communication of this Order, the penalty sha1l be twenty
five percent of the Duty, subject to the condition that the amount of such
reduced penalty is a-lso paid within the said period of thirty days;

j) I refrain from imposing penalty on M/s. Sakar Industries Frt. Ltd.under
Section 112 (a) of the Customs Act, 1962 for the reasons discussed in para
28 supra;
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k) I order to enforce the Bonds executed by M/s. Sa-kar Industries Rrt. Ltd.in
terms of Section 143(3) of the Customs Act, 7962, for recovery of the
Customs Duty as mentioned at (a) above alongwith interest.

33. This order is issued without prejudice to any otJrer action that may be taken
under the provisions of the Customs Act, 1962 ald Rules/Regulations framed
thereunder or any otJrer law for the time being in force in the Republic of India.

34, The Show Cause Notice No. VIil/lO-22/Commr.lO&A/2O22-23 dated
19 / 10 /2022 is disposed off in above terms.

(Shiv Kumar Sh\
6b
rma)

Principal Commissioner
Customs, Ahmedabad

+

DrN -20.24047 1 MNOOOO999CB7
F. No. VIII/ 1O-22 /Cornrnr. lO&A/2022-23 Date: 18.04.2024

Bv RPAD /Hand Delivervl Emall/Speed Post/ Notice Board

To; (Noticee),

M/s. Sakar Industrles Rrt. Ltd,,
H- 10, New Madhavpura Market,
Shahibaug Road, Ahmedabad-380004

Copy to:-

The Chiuf Commissioner of Customs, Gujarat Zone, Ahmedabad for information
please.
The Pr. Commissioner/Commissioner of Customs, Nhava Sherra-V, Central
Adjudication CeII (CAC!, Mumbai 7-one- 11, Jawaharlal Nehru Custom House,
Nhava Sheva, Taluka: Uran, District -Raigad, Maharashtra-4OO707 for
information and record please.

3. The Pr. Commissioner/Commissioner of Customs, Nhava Sheva-I, Centrallzed
Revenue Recovery Cell [CRRC], Mumbai Zote- ll, Jawa]rarlal Nehru Custom
House, Nhava Sheva, Taluka: Uran, District -Raigad, Ma.harashtra-4OO7O7 for
information and record please.

4. The Commissioner of Customs, Custom House, Muadra, 5E}, Port User
Building, Mundra Port, Mundra, Gujarat - 370421 for information and record
please.

5. The Additional Commissioner of Customs (TRC), Ahmedabad for information
please.

6. The Deputy Commissioner of Customs, ICD Khodlyar, Jamiyatpura Road, Nr.
Khodiyar Railway Station, S.G. Highway, Ta.& Dist. - Gandhinagar-382423
Ahmedabad for information please.

7. The Deputy Commissioner of Customs, ICD Satraad (The Thar Dry Port),Kadi
Road, Village -Nidhrad, Nr Manilaupa Ashram, Sanand, Ahmedabad -382110
for information please.

8. The Superintendent of Customs (Systems), Ahmedabad in PDF format for
uploading on tJle website of Customs Commissionerate, Ahmedabad.

9. Guard File.

2

Page 63 of 63

\./


