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ORDER.IN- APPEAL

Appeal has been frled by M/s. Maersk Line India pvt Ltd., pD plaza, lst
floor, Plot No.3 Sector-9A, Tagore Road, Gandhidham Guja rat 3ZO2O|,
(hereinafter referred to as the Appellant') in terms of section 12g of the customs
Act' 1962, challenging the order-in-originar no. MCH/ 3 1 | I TD I Ac / McD I 24-2s
dated 30.07'2o24 (hereinafter referred to as 'the impugned orderJ passed by the
Assistant commissioner, customs House, Mundra (hereinafter referred to as the
'adjudicating authorityJ.

2' Facts of the case, in brief, are that M/s. Drashti rrading co, having
their registered office at office No. 106- 107, lst Floor, Rishabh Arcade, opp.
Ramieela Medan, Plot No. 83, Next to GGST Bhavan, Gandhidham-Kachchh are
engaged in the business of Import and Export. They imported 05 containers of
TIMBER TEAK wooD ROUGH seuARE from ECUADOR vide BL No. 1KT968o85
dated 18.01'2024 ]-os containers under Invoice No.771039r183. smt. Diksha
Dipak Doshi on behalf importer M/s. Drashti rrading co, has filed a complaint
under CPGRAM- registration number cBoBc/El2024/ooorr42 dated
12.03.2024 against shipping line M/s. Maersk Line India pvt. Ltd and requested
the Commissioner of Customs, Mundra Customs, to take necessary action
against the shipping line M/s. Maersk Line India pvt. Ltd, who have always
raised cFS Nomination charges Invoice in the Name of ,'Additional Import
Service" i.e. 15,000/- + GST (For One 20 Feet Container) and also forced them
to pay the CFS nomination charges.

2.1 Based on the said complaint, the Adjudicating Authority has issued
alettertoM/s. Maersk Line India pvt. Ltdvide F. No. CUS/M cD/Mrsc/so 12024
dated 13.03.2024 seeking them to reply in this matter within o3 days of receipt
of the said letter and subsequenfly M/s. Maersk Line India pvt. Ltd vide their
letter dated 15.03.2024 has submitted their reply stating that:

(i) There is no restriction under the Customs Act, Rules, Circulars or
Noti{ications, thereunder, restraining carriers from levying a charge on
importers for moving containers to non-empanelled CFS of the carrier.

(ii) They as a carrier levy this charge because when a container is moved
to a non-empanelled cFS, the said container wili have to be tracked by

Page 4 of 13
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them additionally and separately. It is for this additional tracking which

they have to undertake, they levy this charge. Since, they incur

additional charges, the charge is levied and thus, it is not unfair or a

prolitable levy.

(iii) The Handling of Cargo in Customs Areas Regulations, 2009 (HCCAR)

as quoted does not apply to carriers, HCCAR is applicable to CFS/ICD

only.

(iv) The Facility Notice relied upon is not a Rule/ circular/ Notification

within the meaning of Section l4L(21 of the Customs Act' Hence, it

cannot be the basis by which tJre provisions of the customs Act can be

sought to be enforced. The Facility Notice is only a guideline, and it is

not a compulsory statutory mandate to be complied with.

(vl For this purpose, they rely upon Judgment of CESTAT Mumbai in CMA

CGM Agencies India Private Limited VS. Commissioner of Nhava Sheva

2014 (3O9) ELT s04.

2.2 Therefore, a Show Cause Notice has been issued to M/s' Maersk

Line India Pvt. Ltd, to show cause and explain to the Assistant commissioner of

Customs(MCD), Mundra, as under:

(i) why penalty should not be imposed under section 117 of the customs

Act, 1962 on failure on part of the above, in violation of Handling of cargo

in Customs Areas Regulation, 2009(HCCAR 2OO9) and Sea Cargo Manifest

and Transhipment Regulations, 2018 by way of dis-honouring of public

notice issued by the Customs Department.

2.3

order:

Consequently, the Adjudicating Authority passed the following

i. He imposed Penal
e {.',

.." .it

,.. ..:... /&
'. . .--,.-" o.i..rtI-,-;/
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(vi) Hence, activity conducted by them on levying extra charge is no manner

illegal or unlawful. Thus, they requested to drop / dismiss the

complaint without initiating any action.

of Rs. 4,OO,O0O/- (Rupees Four lakhs only) on the
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appellant under Section 117 of the Customs Act, 1962.

3. SUBMISSI ONsi OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has fired the present
appeal wherein they have submitted grounds which are as under:_

3'1 The appellant has submitted that the Adjudicating Authority has
failed to consider that there is no restriction on the Appellant under the customs
Act, Ruies, circulars or Notification thereunder from levy.ing cFS Nomination
charges. The Adjudicating Authority has failed to take into account the expenses

that are incurred by the Appellant for keeping track of the containers in a non-
empaneled container Freight station and has passed the impugned order
mechanically without considering the submissions of the Appelrant.

3.2 The Adjudicating Authority has tailed to appreciate that the
consignee was informed in advance with respect to the additional charges that
might be imposed in the event of nomination of non-empanelled cFS and only
after the same was agreed by the consignee, the said services were rendered to
the consignee. It is pertinent to state at that relevant point of time, the importer
agreed to pay the additional charges without any demur or protest. The
Adjudicating Authority has failed to take into account the fact that the cFS
nomination charges are the actual expenses that are incurred by the Apperlant
for keeping track of the containers and the same is not an unfair or a profitable
levy for unjustly enriching the Appeflant. The Adjudicating Authorit5z has erred
in appiying the provisions of Handling of cargo in customs Area Regulations to
the Appellant, since the Regulations appries onry to customs cargo service
Providers and the Appellant will not falr within the ambit of customs cargo
Service Provider and are governed only by the SCMTR, 201g.

3.3 The Adjudicating Authority has failed to take note that the Handiing
of cargo in customs Area Regulation, 2009 does not apply to carriers or the
agents of the carriers. The provisions of HCCAR, 2009 apply only to the customs
cargo service Providers (ccsp). The carriers do not fall within the definition of
the customs cargo service provider and hence no penalty can be imposed on
the carriers for an alleged violation of the HCCAR, 2009. The Adjudicating
Authority has failed to appreciate that if the containers are taken to a non_
empanelled CFS, the Appellant has to track the containers by empioying

' 
'rLH.r \',:F -.,

'\ .1 .- i;
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sufiicient manpower. Therefore, the additional charge levied is justified and the

same is not in violation of the customs Act or any Rules or Regulations framed

thereunder. The Adjudicating Authority has failed to take into account that no

penalty can be imposed for alleged violation of a Public Notice 5 1 / 20 17. A Public

Notice or a Facility Notice is not a Rule or Circular or Notification and is only a

guideline issued for the purpose of internal administration. Therefore, imposition

of penalty for alleged violation of a Public Notice is beyond the powers conferred

under the statue

3.4 The Impugned Order is bad and erroneous, as it relies upon the

public Notice No. 51/2017-18 dated 23.03.2018 issued by the commissioner of

customs, Mundra. whereas a Public Notice/ Facility Notice is only for the

purpose of internal regularization of the procedures to be adopted and they do

not have the force of law and violation (if any) of the same is not subject to any

proceedings under the Customs Act. The Adjudicating Authority has failed to

appreciate that the Public Notice relied upon is not a

Rules/Regulations/Notifications or orders within the meaning of Section 141(2)

of the Customs Act. Hence, it cannot be the basis by which the provisions of the

Customs Act can be sought to be enforced.

3.5 The cESTAT Mumbai in cMA cGM Agencies India Private Limited

VS. Commissioner of Nhava Sheva 2014 (309) ELT 5O4 has held that,

Page 7 of 13

"3.The appellant is under obligation and dutg bound to refiirn the containers

removed from tle Port, back to tle shipping line uithin o period of six

montls. For this purpose, the appellant has also entered a running Bond

utith the customs Department to ensure that tle containers taken out of the

port (inland.) are to be exported within a span of six months, failing which

customs dutg attracts on such imported containers, for which under terms

of contract, the appellant become tiable. Tluts, in order to protect its interest,

the appellant charges an amount ofRs. 2,500/- per container to ensure the

return, a.s it has to emplog additional resource of manpouter to monitor the

container uthich goes otlrcr CFS than the regular CFS of Shipping line'

hrtLer, in case tlw container is lost or untraceable subsequentlg, the

appellant is tiable for cost of the container otLrcr than import dutg on the

container along rttith fine and penaltg....
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3'6 It is submitted that the sarne was reiterated by GESTAT Bombay in
the case of United Arab Shipping Agency Co.(I) p.LTD. Vs. C.C.(Import), JNCH,
Nhava sheva 2014(310) E.L.T.933 (Tri Bom) and the same is extracted as folrows:

Hauing mnsidered the iual contentions and on perusing of copg of
ttre Facility Notice No. 69/2011, Ifind. that it nowhere refers to tle
Section M1(2) of tlrc Customs Act. Furtler, in the facts and
ctrcumstances, I find that the shou_cause notice is uague, as the gist
of allegation and peiod. is not found mentioned.. The whore
proceedings are uitiated for lack of proper shout_cause notice. Thus, I
hold that tlrc notice is uague and. I set aside the impugned. order as
utell as the Order-in-Original imposing the penaltg on the appellant.
Thus, tlw appeal is allowed. in fauour of tle appellant uith
consegtential relief, if ang.

3'7 The Adjudicating Authority without considering the judgements
mentioned supra, has mechanically held that the said judgements are not
applicable to the present case, despite the said judgements are direct authorities
dealing with identical question of raw and facts. The Impugned order is
erroneous and bad in law, there is no restriction under the customs Act, Ru]es,
circulars or Notifications, thereunder, restraining carriers from reaving a charge
on importers for moving containers to non-empaneled cFS of the carrier. Hence,
no violation as alleged has been committed by the Appellant.

3.8 As per the judgment of the Delhi High court in cLoBAL IMpEx vs.
MANAGER, CELEBI IMPORT SHED 2O2S (8) E.L.T. 324 (Detj it has been held
that collecting of penarty based on a pubric Notice is without authority of law and
the same is ultra vires the powers of a commissioner under the customs Act or
Act or Rules or Regulations. Therefore, in view of the foregoing, it is submitted
that there has been no vioration of any of the provisions of the customs Act and
it is prayed that the penar action contemprated under the provisions of the
Customs Act is dropped.

PERSONAL G:

4. Personal hearing was granted to the Appellant on O2.OT .2025,
following the principres of natural justice wherein p Giridharan appeared for the
hearing and he re-iterated the submission made at the time of fi1ing the appeal.

Page 8 of 13
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5. I have carefully gone through the case records, impugned order

passed by the Assistant Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeal.

5.1 On going tJrrough the material on record, I find that tJle following

issues need to be decided:

(r, Whether Public Notice No. 51/2017-18 dated 23.O3.2O1a is a legally

binding instruction.

(ii) Whether the Appellant, as a Shipping Line/Carrier, contravened the

provisions of the said Public Notice by levying additional charges for

movement to un-empaneled CFS.

(iii) Whether the imposition of penalty under Section 117 of the Customs

Act, 1962, is legally sustainable and proportionate for such a

contravention.

5.2 Public Notices are issued by Commissioners of Customs under

Section l4l(2) of. the Customs Act, 1962, which empowers them to speciff the

"manner" in which goods shall be received, stored, delivered, dispatched, or

otherwise handled in a Customs area. Such Public Notices, though not "rules"

or "regulations" in tlte strict sense of delegated legislation, are binding

administrative instructions for the effective transaction of Customs business

within their jurisdiction. They are intended to ensure smooth and transparent

Customs procedures. By extension, Rrblic Notices issued by Commissioners

within their statutory powers are binding on all stakeholders operating within

their jurisdiction.

5.3 The World Customs Organization (WCO) plays a crucial role in

developing international standards and recommendations for Customs

procedures to facilitate legitimate trade. The World Customs Organ2ation (WCO)

Revised Kyoto Convention (RKC), to which India is a signatory, emphasizes key

principles such as simplification, harmonization, and transparency of Customs

procedures. The RKC emphasizes that all information of general application

d

'tl
'tl W

..::,
JJ
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concerning customs law and procedures should be readily available. By issuing

a Public Notice that explicitly prohibits certain charges, Customs ensures

transparency regarding the costs associated with cargo movement and brings

predictability to the trade environment. This prevents hidden or arbitrar5r fees

that can disrupt supply chains and increase the cost of doing business.

5.4 The WCO advocates for simplified Customs procedures. Unregulated

additional charges for basic logistical choices (like cFS nomination) introduce

complexity and non-uniformity. The public Notice aims to simplify the cost

structure and harmonize practices, ensuring that importers have a clear

understanding of permissible charges. The wco promotes fair and equitable

treatment for all traders. Allowing some carriers to levy additional charges for

services that should be part of the standard offering or regulated within the

Customs ecosystem can lead to discriminatory practices and an uneven playing

Iield. The Public Notice seeks to ensure fairness by preventing carriers from

imposing conditions that restrict the importer's choice or add undue hnancial

burden. While not directly related to risk management, ensuring transparent

and compliant trade practices, as sought by the pubiic Notice, indirectly

contributes to a more controlled and less vulnerable trade environment, allowing

Customs to focus resources on higher-risk areas.

5.5 The objective of Public Notice No. Sl l2OtZ-LB is to prevent arbitrary

charges and ensure transparent and predictable costs for importers related to

CFS nomination. This directly aligns with the WCO's recommendations on trade

facilitation, which aim to reduce trade transaction costs and enhance

predictability. By regulating the charges for choice of CFS facility, Customs is

promoting a fair and transparent environment for trade, which is a core tenet of

modern Customs administration. Such measures are crucial for ease of doing

business and preventing monopolistic practices. Therefore, Public Notice No.

5ll20l7-L8 is a legally binding administrative instruction issued within the

powers of the Commissioner of Customs and is consistent with the principles of

trade facilitation advocated by the World Customs Organization.

5.6 The Public Notice expliciily states that "Shipping line/ steamer agent

should not prescribe/put any extra condition on the importer opting to avail

choice of CFS facility..." The Appellant's act of levying "Additional Import Service"

charges for moving containers to un-empaneled CFS is a direct contravention of

this clear directive. While there may be a contrac Agleement between thett;al

ir' '
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carrier and the impOrter, such private contracts cannot override or circumvent

regulatory instructions issued by Customs authorities for the orderly conduct of

Customs business. The Public Notice aims to regulate a practice that affects the

overall Customs clearance process arrd the costs borne by importers, thereby

falling within the Customs' regulatory ambit.

5.7 The Appellant's argument that HCCAR, 2009, does not apply to

carriers is a narrow interpretation. while HCCAR primarily governs "customs

Cargo Service Providers" (Custodians), carriers play a crucial role in the

movement and handling of cargo within Customs areas. More importantly, the

public Notice is issued under section l4l(21 of the customs Act, which applies

broadly to "any person" handling goods in a Customs area. The SCMTR, 2018,

aiso places responsibilities on carriers regarding manifest filing and cargo

movement. The Public Notice is a specific instruction to shipping Lines/ steamer

Agents, irrespective ofwhether they are directly covered by all aspects of HCCAR.

Their role in the logistics chain makes them subject to such directives aimed at

smooth and transparent cargo handling. Therefore, the Appellant's action of

levying additional charges for movement 
_to 

un-empaneled cFS directly

contravenes the explicit prohibition contained in Public Notice No. 5l l2ol7-la.

5.8 Section ll7 of the Customs Act, 1962, is a residuary penalty

provision that applies when any person contravenes any provision of the Act or

faiis to comply with any provision of the Act (including rules, regulations,

notifications, and orders issued thereunder) where no express penalty is

otherwise provided. Since Public Notice No. 5l l2ol7-18 is a valid administrative

instruction issued under the Customs Act, its contravention falls squareiy within

the ambit of section 117 of the customs Act, 1962. The Appellant',s argument

that a Public Notice cannot be the basis for a penalty is incorrect. Any failure to

comply with a binding instruction issued under the Act can attract section 117

of the Customs Act, 1962.

5.9 The Appellant has referred to various judicial pronouncements viz'

cMA CGM Agencies India Private Limited vs. commissioner of Nhava Sheva

[2014 (309) ELT 5O4 (Tri. Bom.]l and United Arab Shipping Agencv Co'(I) P'LTD'

Vs.C.C.(lmport),JNCH,NhavaSheva[2014(310)E.L.T'933(Tri'Bom')]:These

cases dealt with specific issues of carrier obligations regarding container return

and were not primarily about the general enforceability of Public Notices

regarding charges. They are distinguishable as they do not directly address the

):.:
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power of customs to regulate charges for trade facilitation through public

Notices. The present case is about a direct violation of a specific instruction
aimed at preventing unfair trade practices.

5.10 Global Impex VS. Manager, CELEBI IMPORT SHED [2023 (8) E.L.T.
524 (Del.)l: This case herd that collecting penalty based on a pubric Notice is
without authorit5r of raw. This judgment needs to be considered in its specific
context. If a Public Notice attempts to create a new offence or impose a new levy
beyond the scope of the Act, then it may be ultra vires. However, if the pubric

Notice is merely regulating a procedure or ensuring transparency in existing
commercial practices to facilitate customs business, then its contravention can
be penalized under the residuary Section 117 of the customs Act, 1962. In the
present case, the Public Notice seeks to regulate the manner of charging for cFS
nomination, which falls within the customs' mandate to facilitate trade and
ensure fair practices. The penalty is for non-compriance with a vaiid
administrative instruction, not for an offense created solely by t].e public Notice.

6. In view ofthe detailed discussions and findings above, this appelrate
authoritjr concludes that the appeal filed by M/s. Maersk Line India pvt Ltd is
not sustainable on merits. In exercise of the powers conferred under section
1284. of the Customs Act, 1962,I pass the following order:

(i) The imposition of penalty of t4,o0,o00/- on M/s. Maersk Line India pvt Ltd
under Section 117 of the Customs Act, 1962, as confirmed by the impugned
order, is hereby upheld.

3

d/
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5.11 The penalty imposed is t4,00,000/_, which is the maximum
prescribed under Section 117 of the customs Act, 1962. Given the Appenant,s
position as a major international carrier, their widespread practice of revy.ing

such charges, and the impact ofsuch practices on trade facilitation and the cost
of imports, the quantum of penalty is justilied. The intent of the public Notice
was to ensure transparency and prevent arbitrary charges, and the Appellant,s
continued practice despite the public Notice demonstrates a disregard for
regulatory instructions. Therefore, the imposition of penarty under section r 17

of the Customs Act, 1962, is legally sustainable and proportionate.

\.\
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7. The appeal filed by M/s. Maersk Line India Pvt Ltd is hereby rejected .

t] a.:{rid6r/A ] ES iED IT
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$ Co er (Appeals),
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Customs, Ahmedabad

Date: O8.08.2025F. No. S/49-156
Attt:ED:tt" a:,

/cus/MUN/202-?{,
By Registered post A.D/E-Mail

To,

M/s. Maersk Line India Pvt Ltd,

Office No. 2, 1st Floor, P.D. Plaza,

Plot No. 03, Sector 9A, Tagore Road,

Gandhidham, Kutch, Gujarat-37020 1.

Coov

J/
to:

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,

Ahmedabad.

The Principal Commissioner of Customs, Custom House ,Mundra'
The Asstt Commissioner of Customs, Custom House, Mundra.

Guard File.
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