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Office of the Commissioner of Customs (Preventive),
‘Seema Shulk Bhavan’, Jamnagar — Rajkot Highway,
Near Victoria Bridge,

Jamnagar (Gujarat)— 361 001
e et Email: commr-custymr@nic.in; adj-custymr@nic.in
DIN - 20260671 MMO000000C0A
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Order-in-Original No.
3T PR 8/ Amit Kumar Singh
3O 3ATYh/ Additional Commissioner,

3.gRTYTRA/ passed by ?ﬂ"ﬂ“{l?cﬁ fIR@/Customs (Preventive)

Wl‘\’/ Jamnagar.

Date of Order/ 323 29'06~2026

, feie
‘Date of issue / X R 29.06.2026

® o weeh S i
ﬁ:’f(’:ﬁ Show Cause Notice No. ADC-15/2025-26

5.9 - dated 16.09.2026.
Show Cause  Notice
Number & Date
et wramy M/s. Rai Metal Works Pvt. Ltd.
Name of Noticee G-9, Aristo Complex,

6. Waghawadi Road,

Bhavnagar - 364002.
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The original copy of this order is provided free of cost to
the person concerned.
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Ih (:gq%s) Commlssmner (Appeals),

el dRe g@aﬁélth Floor, HUDCO Building,
T ’ Ishwar Bhuvan Road,

: Navrangpura,
'&f’él‘\’ 39 3, Ahmedabad
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Any Person aggrieved by thIS Order-In Or1gmal may file
an appeal in Form CA-1, within sixty days from the date
of receipt of this order, under the provisions of Section
128 of the Customs Act, 1962, read with Rule 3 of the
Customs (Appeals) Rules, 1982 before the Commissioner
(Appeals) at the above-mentioned address. The form of|
appeal in Form No. CA.-1 shall be filed in duplicate and
shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be a
certified copy). '
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The appe’al should bear the _Court Fee Star'_n'p of Rs. 5/- as
provided under the Indian Stamp Act, 1989, modified as
may be, by the State Legislation, whereas the copy of the
order attached with this appeal should bear a Court Fee
Stamp of Rs. 0.50 (Fifty paisa only) as prescribed under
Schedule — I, Item 6 of the Court Fees Act, 1870.
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Proof of payment of duty / fine / penalty should also be
attached with the appeal memo, failing to which appeal is
liable for rejection for non-compliance of the provisions
of Section 128 of the Customs Act, 1962.
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While submitting the Appeal, the Customs (Appeals)
Rules, 1982, and the CESTAT (Procedure) Rules, 1982 ,
should be adhered to in all respects.
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An appeal, against this order shall lie before the
. Commissioner (Appeals), on payment of 7.5% of the duty

demanded, where duty or duty and penalty are in dispute,

or penalty are in dispute, or penalty, where penalty alone
1s in dispute.

BRIEF FACTS OF THE CASE:

M/s. Rai Metal Works Pvt. Ltd., G-9, Aristo Complex, Waghawadi
Road, Bhavnagar - 364002 (herein after referred to as ‘Noticee’) on the
basis of CESTAT order No. A/11792-11852/2022 dated 01.12.2022 filed a
refund claim of Rs.6,17,361/- before the Assistant Commissioner,
Customs Division, Bhavnagar who in turn, vide Order-in-Original No.
10/CUS-REF/2023-24 dated 29.09.2023, sanctioned refund of
Rs.5,15,718/- and the same was paid to the Noticee on 03.10.2023.
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2. Duri'ng the course of review of the :zibove OIO0 under Section 129D(2)
- of the Customs Act, 1962, by the Competent Authority, it was observed that
' while sanctioning the ' refund, the Assistant Commissioner had not
. examined the aspect of unjust enrlchment as per Board's Circular No.
07/2008 dated 28.0S. 2008 It was also observed that the Assistant
Commissioner had sanctioned the refund claim to the Noticee without
~examining the relevant financial records to determine as to whether
“burden of duty has been passed on to the ultimate buyer or otherwise. It
was further observed that it was necessary for the adjudicating authority to
examine the relevant financial records to verify if the customs duty paid on
oil at the time of import has been shown as revenue expenditure or
receivable from the Government in the books of accounts, so as to
- ascertain the test of unJust enrichment w1th regard to refund claim filed by
the Noticee.

2.1 In view of above observations, thé Department filed appeal before

the Comm1ss1oner of Customs (Appeals), Ahmedabad with a request to set
~aside the aforesald OIO and remand the matter back to the adjudicating
“authority for passing a proper speakmg order. The Commissioner of
. Customs (Appeals), Ahmedabad vide Order-in-Appeal No. JMN-CUSTM-
000-APP-192-24-25 dated 13.09.2024 had allowed the department’s
appeal by way of remand and remitted the matter back to the Assistant
Commissioner, Customs Division, Bhavnagar so as to ascertain the facts,
examine the documents, submissions made by the respondent (the
Noticee) and pass speaking order on the aspect of unjust enrichment after
following the principle of natural justice as per the legal provisions.

3. In the remand proceedings, as ‘ordered by the Commissioner of
Customs (Appeals), Ahmedabad vide above Order-m-Appeal dated
13.09.2024, the Assistant Commissioner, Customs Division, Bhavnagar,

- after considering the subm1ssmns made and documents furnished by the
Noticee, has observed that the Noticee had failed to prove that incidence of

 Customs duty has not been passed on to any other person and hence, the
amount of refund paid to them is liable to;he recovered and credited to the
Consumer Welfare Fund. In view of ahove observations, the Assistant
Commissioner, Customs Division, Bhavnagar vide Order-in-Original No.
404 /CUS-REF/2024-25 dated 23.12. 2024 has sanctioned refund for

' Rs.5,15,718/- in terms of provisions of Sectlon 27 of Customs Act, 1962 to
be credited to the Consumer Welfare Fund
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3.1 The Noticee filed appeal before the Commissioner (Appeals),
Customs, Ahmedabad, which was rejected vide Order-in-Appeal No. JMN-
CUSTM-000-180 TO 183-25-26 dated 7.8.2025.

4, In view of the above, the refund of Rs.5,15,718/- which was
erroneously sanctioned to the Noticee vide Order-In-Original No. 10/CUS-
REF/2023-24 dated 29.09.2023 by the Assistant Commissioner and paid
to them on 03.10.2023, appeared to be recoverable from them under

. Section 28 of Customs Act, 1962 and to be deposited into the Consumer
Welfare Fund.

4.1 In pursuance to the Regdlation 3(1) of the Pre-Notice Consultation
Regulations, 2018, the pre-consultation notice dated 15.07.2025
intimating the grounds for recovery of the erroneously sanctioned refund of
Rs.5,15,718/ - and interest thereof wunder Section 28AA ibid were
communicated to the Noticee with opportunity for filling submission in
writing as stipulated under Regulation 3(2) ibid .

4.2 The Noticee vide their letter dated 24.07.2025 filed a written
submission in the matter; wherein he requested to drop the proceedings on
the grounds mentioned therein.

5. Accordingly, a Show Cause Notice No: ADC-15/2025-26 dated

. 16.09.2025 was issued to the Noticee i.e. M/s. Rai Metal Works Pvt. Ltd.,
G-9, Aristo Complex, Waghawadi Road, Bhavnagar — 364002 asking them,
as to why-

i. Refund of customs duty of Rs.5,15,718/- (Rupees Five Lakhs Fifteen
Thousand Seven Hundred Eighteen only) as erroneously sanctioned
and granted should not be recovered from them under Section 28 of
the Customs Act, 1962 and credited in-to the Consumer Welfare
Fund; and

ii. Interest at appropriate rate, should not be demanded and recovered
from them on the amount (i) above from the date of such erroneous
refund under Section 28AA of the Customs Act, 1962 and credited in-
to the Consumer Welfare Fund.
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DEFENCE REPLY:-

6. The Noticee, vide letter dated 05:.?1'1.2025, put forth the following

submissions:

i. The subject show cause notice has been issued in gross violation of
proviso (g) of sub-section (2) of Section 27 of the Customs Act, 1962,
which is reproduced as below:

“(g) the duty paid in excess by the importer before an order
permitting clearance of goods for home consumption is made
where _
: (i) such excess payment of duty is evident from the bill of
entry in the case of self-assessed bill of entry ; or
(i) the duty actually payable is reflected in the reassessed

bill of enby in the case of reassessment.”.

From the above inserted provision Section 27(2)(g) of the
Customs Act, 1962 (inserted w.e.f. 30.03.2017), it is clear that
this amended :Section is directly effective in or in relation to
invoking the céncept of unjust enrichment as well as no question
remained to be answered for issuance of such unwarranted show
cause notice whi_ch appears to hg_a\)e been wrongfully invoked.

ii. They have filed an appeal against OIA No. JMN-CUSTM-000-APP-180
to 183-25-26 dated 07.08.2025 passed by the Commissioner of
Customs (Appeals), Ahmedabad before the Tribunal, Ahmedabad
wherein they have pleaded that the concept of invoking unjust

enrichment does not arise.

PERSONAL HEARING:

7. The personal hearing in the subject case was granted on 09.06.2026
in virtual mode which' was attended by Shri N. K. Maru, Consultant
(Retired Superintendent) on behalf of the Noticee. Shri N. K. Maru
submitted that they will file additional submission within a week and the
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case may be decided accordingly on merit.

7.1 Vide additional submissi‘oin (received through email on 11.06.2026),
the Noticee submitted that the proper Customs authority sanctioned the
refund claim under Section 2?(1) of the Customs Act, 1962 and in
recycling the process of the subject issue, had ordered to credit the

sanctioned refund amount to Consumer Welfare Fund.
!

{

DISCUSSION & FINDINGS:

8. I have carefully gone throhgh the facts of the case, the Show Cause
Notice, the written submissions: ﬁled by the Noticee, the submissions made
during the personal hearing! held on 09.06.2026, the additional
submission received on 11.0620;26, and the records available on file.

9. The issue for determinafion in the present proceedings is whether
the amount of Rs.5,15,718/-, which had already been paid to the Noticee
pursuant to the earlier refund order dated 29.09.2023, is liable to be
recovered from them alongwith applicable interest under Section 28 &
28AA of the Customs Act, 1962,!consequent upon the findings recorded in
the remand proceedings that thfe refund is hit by the doctrine of unjust
enrichment. 1 |

10. I have carefully consider;ed the submissions made by the Noticee.
The principal contention advanced by the Noticee is that, in view of clause
(g) of sub-section (2) of Section 27 of the Customs Act, 1962, the doctrine
of unjust enrichment is not applicable to the refund under consideration. I

find that the said contention is ?devoid of merit and is not sustainable in
law. : '

10.1 For ease of reference, clause (g) of sub-section (2) of Section 27 of
the Customs Act, 1962 is reproduced below:

“(g) the duty paid m excess by the importer before an order
permitting clearance of goods for home consumption is made
where B
(i) such excess p%zyment of duty is evident from the bill of
entry in the case of self-assessed bill of entry or
(ii) the duty actuc:izlly payable is reflected in the reassessed
bill of entry in t}ie case of reassessment.”.

174324853/2026
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A plain reading of the above provision makes it evident that the

exception carved out under Section 27(2)(g) is applicable only in cases
where excess customs duty has been paiéj prior to clearance of goods for
~home consumption and such excess payment is either apparent from a
self-assessed Bill of Entry or arises consequent to reassessment of the Bill

of Entry. In other words, the said provision is intended to cover situations

arising out of assessment or reassessment under Section 17 of the
Customs Act, 1962. "

10.2 In the instant case, however, the%refund claim does not emanate
from any excess payment of duty evident; from the Bill of Entry nor from
any reassessment carried out under Sectiém 17 of the Customs Act, 1962.
The records reveal that the imports were provisionally assessed under
Section 18 of the Customs Act, 1962 and _:the refund claim came to be filed
consequent ‘upon the order of the Horfl’ble CESTAT. The refund was
thereafter processed under Section 27 of the Customs Act, 1962. ‘
Therefore, the facts and circumstances of the present case are clearly

distinguishable from the situations contemplated under Section 27(2)(g) of
the Act.

10.3 In view of the above, I hold that the %beneﬁt of the ekc’eption provided
under Section 27(2)(g) is not available to the Noticee. Consequently, the
Noticee was required to satisfy the statu:tory requirement of establishing
that the incidence of the duty in questionf had not been passed on to any
other person, failing which the refund :amount would: be liable to be
credited to the Consumer Welfare Fund in terms of Section 27(2) of the
Customs Act, 1962. : |

10.4 I further observe that the issue rez‘lating to unjust enrichment has
already been examined in detail by the Assistant Commissioner, Customs

Division, Bhavnagar in the de novo procee:dings -conducted pursuant to the
remand directions issued by the Commibsioner (Appealé) vide Order-in-
Appeal No. JMN-CUSTM-000-APP-192-24-25 dated 13.09.2024. Upon
examination: of the financial recordsé, documentary evidence and
submissions furnished by the Noticee, a'categorical finding was recorded
in Order-in-Original No. 404 /CUS-REF/2024-25 dated :23.12.2024 that
the Noticee had failed to discharge the burden cast upon it under Section
27 of the Customs Act, 1962 to establish that the incidence of duty had
not been passed on to any other person. Qonsequently, it was ordered that
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the refund amount of Rs.5,15,718/- be credited to the Consumer Welfare
Fund. Further, I find that appeal filed before the Commissioner (Appeals),
Customs, Ahmedabad against Order-in-Original dated 23.12.2024 has
been rejected vide Order-in-Appeal dated 7.8.2025.

10.5 The Noticee has further submitted that they have filed an appeal
before the Hon’ble CESTAT against the appellate order relating to the issue
of unjust enrichment. In this regard, I find that the mere filing of an
appeal does not render the impugned order inoperative nor does it
automatically operate as a stay against implementation of the findings

. recorded therein. The Noticee has not produced any stay order or any
direction issued by the Hon’ble Tribunal restraining the Department from
taking consequential action arising out of the said orders. Accordingly, the
findings recorded in the de novo adjudication order and the appellate order
dated 7.8.2025 continue to hold the field and remain binding for the
purpose of the present proceedings.

10.6 Once it has been conclusively held by the competent authority that
the refund amount was not payable to the Noticee and was instead
required to be credited to the Consumer Welfare Fund, the amount already
disbursed to the Noticee pursuant to Order-in-Original dated 29.09.2023
assumes the character of an erroneous refund. Such erroneous refund is
recoverable under the provisionsl‘ of Section 28 of the Customs Act, 1962.

. 11. In light of the foregoing discussion and findings, I hold that the
refund amount of Rs.5,15,718/- paid to the Noticee on 03.10.2023
pursuant to Order-in-Original No. 10/CUS-REF/2023-24 dated
29.09.2023 was not admissible to them in cash and ought to have been
credited to the Consumer Welfare Fund. Consequently, the said amount
constitutes an erroneous refund and is liable to be recovered from the
Noticee under Section 28 of the Customs Act, 1962 for credit to the
Consumer Welfare Fund.

11.1 I further hold that the Noticee is liable to pay interest on the said
amount in terms of Section 28AA of the Customs Act, 1962 from the date
of disbursement of the erroneous refund, i.e. 03.10.2023, till the date of
actual recovery/payment, which is to be credited to the Consumer Welfare
Fund.

12. In view of the foregoing findings, I pass the following order:



CUS/EQ/201/72026-Adjn-070 Commr-Cus-Prev-jamnagar

i

:: ORDER ::

(i) I confirm the demand for ;ecovery of erroneously refunded
customs duty amounting to Rs. 5 15,718/- (Rupees Five Lakhs

Fifteen Thousand Seven Hundred! Elghteen only) from M/s. Rai |

Metal Works Pvt. Ltd. under Sect1on 28 of the Customs Act, 1962.

(ii) I order that the amount so rEeCovered shall be credited to the
Consumer Welfare Fund in accordance with the provisions of Section
27(2) of the Customs Act, 1962.

(iii) I also order recovery of applicéble interest from M/s. Rai Metal
Works Pvt. Ltd. under Section 28AA of the Customs Act, 1962 on
the aforesaid amount of Rs.5;15,718/- from the date of
disbursement of the erroneous refuind, i.e. 03.10.2023, till the date
of actual payment/recovery. I ordefrj that the interest so recovered
shall be credited to the Consumer Welfare Fund.

The Show Cause Notice No. ADC- 15/2025 -26 dated 16.09.2025 is

disposed of as above.

E
Digitally signed by
Amit Kumar Singh
Date: 29-06-2026
17:08:32
(Amit Kumar Singh)

Add1t10na1 Commissioner

F.No. CUS/1933/2024-Adjn. Date: 29.06.2026

To,

M/s. Rai Metal Works Pvt. Ltd,
G-9,

Aristo Complex,

Waghawadi Road,
Bhavnagar - 364002.

Copy to: ' |

QR LN -

\/( Guard file.
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The Commissioner of Customs, Customs (Prev.), Jamnagar.

The Assistant Commissioner (RRA), Customs (Prev.), Jamnagar.
The Deputy Commissioner (Recovery), Customs (Prev.), Jamnagar.
. The Deputy Commissioner (System), Customs (Prev.), Jamnagar.

. The Assistant Commissioner, Custom Division Bhavnagar.
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