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Following two appeals have been filed by M/s. Iskon Sales

Corporation, Basement 499415, Sant Nagar, Karol Bagh, Delhi-110 005,

(hereinafter referred to as the AppellantJ in terms of Section 128 of the Customs

Act, 1962, challenging the decision/orders as mentioned against them in

Table-l beiow:-

Table-I

2. Facts of the case, in brief, are that the appellant is engaged in
trading of various fabrics e.g. Flock Fabrics, Non-woven Lining, Artificial Leather

etc. Intelligence gathered by the Directorate of Revenue Intelligence, Ahmedabad

zonal unit (hereinafter referred as "DRI" ) indicated that, some importers were

importing 'PU coated rextile Fabrics' by mis-declaring the sarne as 'pvc or pA

coated Fabrics' and classifying under customs Tariff Heading [crH] sgo31o9o
or 5903909o instead of correct classification under crH s9o32o9o to evade Anti_
Dumping Dut5r imposed vide Notification No.r4l2o22-customs(ADD) dated
20.o5.2022.

2.1 PU coated rextile Fabrics other than 'Imitation leather fabrics, of
cotton' are classifiable under the chapter heading s9o32o9o of the customs
Tariff attracting duties leviable thereunder, white pVC coated fabrics other than
'imitation leather fabrics, of cotton' are crassifiable under the chapter heading
59031090 and PA coated Fabrics are classifiabre under the chapter heading
59039090 of the customs Tariff and attracts duties reviabre thereunder. It
appeared that vide Notification No.r4 /2022-customs(ADD) dated, 20.05.2022
issued by the Government of India Ministry of Finance, Department of Revenue,

\1{ ).

b

lr
-rffi

.ll
et

I

Sr.No Appeal File No. Decision/ Order appealed against

1
sl49-2sO /CUS Il|'{UN 12023-24

Letter No. GEN/ADJ/ADC/9 1 1

/ 2023 - Adln-O/ o Pr Comr-Cus-
Mundra dtd. O1.03.2023 conveying
decision of Additional Commissioner,
Customs, Mundra.

2 s/49-8s/cus / MUN / 2O24-2s

Order-in-Original No. MCH/ADC/AK/
7/2024-25 dated 09.O4.2024 issued
by Additional Commissioner,
Customs, Mundra (hereinafter
referred to as the 'adjudicating
authority').

\1
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2.2

Zonal Unit

OIA No. MUN-CUSTM-000-APP_t54 to 155_25-26

New Delhi has imposed Anti Dumping Duty on pU coated Fabrics, classifiable

under CTH 59032090.

Based on the aforesaid intelligence, officers of DRI, Ahmedabad

conducted search at the warehouse premises of M/ s. OWS

warehouse Service LLP, APSEZ, Mundra and examined the goods imported vide

Bill of Entry NO.1015704 dated O2.11.2o22/Bill of Entry (SEZ to DTA) NO.

2ol724l dated o5.1 1.2022 by the appellant. Representative samples of fabrics

were drawn for testing at central Excise & customs Laboratory, Vadodara under

Panchnama dated 12.1 L.2O22 in presence of General Manager of M/s. OWS

Warehouse Service LLP and authorized person of Custom Broker Firm. The

samples drawn were sent for testing at Central Excise & Customs Laboratory,

Vadodara vide TEST MEMO No. 1/ISKON / lOl57O4 & 2/ISKON/ 1015704 both

dated 1 8. 1 1.2022 vide FNO.DRI I AZU I Ct / INT-2I I 2022 dated 18. 1 t.2022. Tine

Chemical Examiner after due testing of the samples drawn gave the test reports

vide Lab. No. RCL/AH/DRI 13011/01.t2.2O22 & RCL/AH/DRI lsor2l
OI.12.2022 both dated 23.12.2022 that "the samples is in the form of cut piece

of cut-piece of sheet. It is made of dyed knitted fabric (having raised fibres on

one surface), coated with compounded Polyrrrethane on one side" for Test Memo

NO. 1/ISKON /1O157O4 and "the sample is in the form of cut piece of sheet. It is

made of white woven fabric coated with compounded Poilrrrethane on one side

on one side" for Test Memo No.2/ISKON/ 1O15704.

2.3 As per Notilication No. 14 12O22-Cus. (ADD) dated 2O.O5.2O22

issued by the Under Secretary to the Government of India, Ministry of Finance,

Department of Revenue, Import of PU Coated Fabrics from China attracts anti-

dumping duty. The said notification imposes on the goods, the description of

which is specified in column (3) of the Table below, falling under tariff item of the

First Schedule to the Customs Tariff Act as specified in the corresponding entry

in column (2), originating in the country as specified in the corresponding entry

in column (4), exported from the country as specified in the corresponding entry

in column (5), produced by the producers as specilied in the corresponding entry

in column (6), and imported into India, an anti-dumping duty at the rate equal

to the amount as specified in the corresponding entry in column (7), in the

currency as specilied in the corresponding entry in column (9) and as per unit

of measurement as specilied in the corresponding entry in column (8), of the said

Tab1e.
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TA LE.I

2.4 It appeared that PU Coated Fabrics imported from China by the appeilant

are correctly classifiable under CTH 59032090 and is covered under the Anti-

Dumping duty notification. Therefore, it appeared that the appellant had grossly

violated the Notification No. 7412O22-Cus. (ADD) dated 20.05.2022 in as much

as they had attempted to import the goods by way of mis-declaration and mis-

classification of the goods. The importer had mis-declared and mis-classified the

goods imported under Bill of Entry No. 1015704 dated 02.11.2022/ Bill of Entry

(SEZ to DTA) No. 2ol724l dated 05.1I.2O22 in respect of description and

classification. Therefore, the imported goods i.e. 1749 Rolls of pu coated Fabrics

stored and warehoused at OWS Warehouse Services LLp, A?SEZ, Mundra, were

placed under seizure under Section 1 10( 1 ) of the customs Act, 7962 vid,e seizure

memo dated 11.o1.2o23 under the reasonable belief that the same were liable

for conf,iscation under Section 111(m) & 119 of the Customs Act, L962.

2.5 A search was conducted at premises of importer M/s. Iskon Sales

corporation having its address at 4994/s, sant Nagar, Gali No.5, Karol Bagh,
Delhi- 1 1o oo5 under Panchnama d ated, 2s.r i,.2022. Duringthe course of search
proceedings, two made up files bearing sr. No. 1 to 133 (F e No.1) and Sr.No.1
to 77 7 (File No.2) containing sare invoices of Iskon sares corporation was
resumed by DRI officers. Further, Shri prashant Gautam, proprietor of the lirm
informed that documents of the import consignment imported by the appelra,t
were available with their cA Shri Rahur Girdhar and the same was made
availabie to the DRI officer by shri Rahul Girdhar in soft copy (pen drive).

2.6 During the course of inquiry, the statement of Shri prashant
Gautam, Proprietor of M/s. Iskon Sares corporation, Derhi- 110006 was recorded

,-.a4,
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2.7 From the foregoing it appeared that the goods in the instant case i.e.

PU Coated Pabrics classifiable under cTH 59032090, have been imported by way

of gross mis-declaration of the description of goods by declaring the same as'Mix

Lot of Polymeric coated Fabrics' classifiable under cTH 59030990. It further

appeared that in terms of Section 17 of the customs Act 1962, an importer

entering any imported goods under Section 46, shall, self-assess the duty,

leviable on such goods. whereas it appeared that the appellant in the instant

case has failed to assess the true duty leviable on PU Coated Fabrics Classihabie

under cTH 59032090 by resorting to mis-declaration and mis-classilication of

the imported goods as "Textile Coated Fabrics" under CTH 59O309O'

2.8 It thus appeared, in view of the facts discussed in foregoing paras

and ttre material evidences available on record that the appellant made a

deliberate attempt to illicitly import 25,370 Kgs of PU Coated Fabrics having

ad(

a
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on 13.02.2023 under Section 108 of the Customs Act 1962, wherein he stated

that Iskon Sales Corporation is proprietorship firm and he was the proprietor of

the firm. He had established firm in the year 2015. He stated that their firm

engaged in trading for various types of fabrics. He stated that he was doing

business of trading in fabrics e.g. Flock Fabric, Non-Woven Lining, Artificia-l

Leather etc. He stated that synthetic leather called as artiiicial leather and is

made by coating the fabric from different type of plastics material like PVC and

PU. The same used in manufacturing of shoes, purse, hand bags etc. He stated

that he was importing PU Coated Fabric, PVC Coated Fabric, Bonded Fabric,

Non-Woven Fabric & Flock Fabric only from Republic of China. He did not

purchase the goods from local manufacturers. He stated that he had stopped

import of PU Coated Fabric a-fter implementation of Anti-dumping Duty on PU

Coated fabric. He stated Textile Coated Fabric and Polyester Bonded Fabric were

imported by their lirm. He stated that Textile Coated fabric is artificial leather

and also used in same application as PU Coated Fabric. He stated that he do not

know the difference between Textile Coated Fabric & PU Coated Fabric. He stated

that he was aware that anti-dumping duty was imposed on import of PU Coated

Fabric. He stated that goods mentioned in Bill of Entry was imported by him and

Bill of Entry had been {iled by them. He sta.ted that Textile Coated Fabrics were

not available in their stock, they had sold all Textile Coated Fabrics. He stated

that he will produce invoice, packing list and Bill of Lading for all import

consignment. He has stated HS Code/CTH 59119090 of goods in Bill of Entry

No. (SEZ to DTA Unit) 2013607 dated 09.O9.2022.
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declared assessable Value of Rs. 21,29,056/- under the cover of Bills of Entry

No. 2Ol724l dated 05.1 1.2022 (Bill of Entry of Home Consumption (SEZ to DTA

unit)) in the guise of Textile Coated Fabrics, thereby attempted to evade duty to

the tune of Rs. 33,71,023/- i.e. the applicable anti-dumping duty. It therefore

appeared that the PU Coated Fabrics was imported by resorting to mis-

declaration of the same as Textile Coated Fabrics in the Bill of entry filed under

Section 46 of the Customs Acl L962 and accordingly the PU Coated Fabrics

imported in the guise of Textile Coated Fabrics having declared assessable Value

of Rs. 2 1,29,O56/ - is liable to confiscation under the provisions of Section 1 1 1(d)

and 11 1 (m) of the Customs Act, 7962 in as much as the goods have been

imported by misdeclaring the description of the goods with a view to evade

detection. Such, an act of import in gross violation to the provisions of Customs

Act has rendered the goods liable to confiscation under Section 111 and

constitutes "Smuggling" as defined under Section 2(39) ibid. Accordingly, the

appeliant have rendered themselves liable to penalty under Section 112(a) and

1 12(b) of the Customs Act 1962.

2.9 It also appeared from the foregoing paras that Shri Prashant

Gautam, Proprietor of M/s Iskon Sales Corporation was fully aware about the

nature of the goods imported in as much as he at all times had tried to advance

unsubstantiated claim that the goods imported by them was Textile Coated

Fabrics. He claimed that he had stopped the import of pU coated fabrics after

implementation of Anti-dumping duty. However, they had not submitted any

tangible evidences in support of their claim. Thus, it appeared that Shri prashant

Gautam, Proprietor of M/s Iskon Sales Corporation, had made an attempt to
illicitly smuggle 25,370 Kgs of PU coated Fabrics having Assessable value of Rs.

21,29,0561- in the guise of rextile coated Fabrics, and he would have succeeded

in his attempt but for the detection by DRI. The pU coated Fabrics classihabie

under crH 59032090 imported from china attracts Anti-Dumping duty vide
Notification No.l4/2o22-cus. (ADD) dated 2o.os.2o22. Thus, had it not been for
the timely detection by the DRI, it would have resulted in blatant smuggling of
goods and would also have resulted in evasion of duty to the tune of Rs.
33'71 ,o23 I - i.e. the difference between the duty on Textile coated Fabrics shown
in the Home consumption [SEZ to DTA] B ls of Entry as against the duty payable
on PU Coated Fabrics].

2.7O Thus it appeared that Shri prashant Gautam, proprietor of M/s
Iskon Sales corporation, have done various acts of commission and omission

i,
I
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which have rendered the goods liabre to confiscation under Section 1r 1 of the
customs Act and consequentiany is riable to penarty under section i 12(a) and
112(b) of the customs Act, 1962. Further, Shri prashant Gautam appeared to
have indulged in presenting documents falsifying the true identity of the goods,

before the customs authorities for import of the goods. Thus has knowingly and
intentionally made a declaration under the Bill of Entry filed under section 46

of the customs Act 1962, which is false and incorrect. Hence, he has committed
offences, of the nature as described under the Section 114AA of the customs Act
1962 and have consequentia-lly rendered himself liable to penalty under the said

Section 114AA of the customs Act 1962. He has also contravened various

provisions of customs Act for which no express penalty is provided for such

contraventions/ omission and have accordingly rendered themselves iiable for
penalty under Section 117 of the Customs Act, 1962 too.

2.11 In view of the above, a Show Cause Notice under F. No.

GEN/ADJ/ADCl9ll/2O2}-ADJIN, dated 04.05.2023 was issued to M/s. Iskon

Sales Corporation, as to why:-

The impugned goods i.e. PU Coated Fabrics quantity 25,370 Kg [Bill of

Entry Quantityl (SEZ to DTA Unit) (Seized quantity 1749 Rolls) having

Assessable value of Rs. 21,29 ,0561 - and mis-declared as Textile Coate d

Fabrics in the Bills of Entry, seized during the panchnama dated

12.LI.2022, should not be classified under the Customs Tariff Heading

59032090 instead of declared Customs Tariff Heading 59039090.

11.

111. Penalty should not be imposed on them under Section 112(a) and

112(b) of the Customs Act, 1962;

IV. Penalt5r should not be imposed on them under Section 114AA of the

Customs Act, 7962;

(i n

+
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The impugned goods i.e. PU Coated Fabrics quantity 25,370 Kg [8i11 of

Entry Quantityl (SEZ to DTA Unit) (Seized quantity 1749 Rolls) having

Assessable value of Rs. 21,29 ,0561 - and mis-declared as Textile Coated

Fabrics in the Bills of Entry, seized during the panchnama dated

12.11.2022, should not be conliscated under the provisions of Section

111(d) and 111(m) of the Customs Act, 1962:

l.
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Penalty should not be imposed on them under Section 117 of the

Customs Act, 1962;

2.12 The appellant, during the course of personal hearing on03.Ol.2024,

had requested for re-testing of the goods and cross examination. The appellant

was communicated about the decision of the adjudicating authority , vide ietter

dated O 1.03.2024 wherein it was informed to them that the samples of the import

consignment in the subject case were drawn and forwarded to CRCL, Vadodara

by the investigating agency for testing various parameters such as Nature of the

Fabric, Composition of the Fabric, and other as mentioned in the Test Memo

No.1/15KON/1015704 dated 18.11.2022. Tlae goods were tested by CRCL

Vadodara, and the Test Report dated 23.12.2022, thus forwarded contained

detailed report regarding of the Fabric, Composition of the Fabric, it's thickness

& Composition and its contents (in 7o). Therefore, the contention that the report

of the CRCL was merely based on the suggestion of a person, was far from truth.

The test-report of the Chief Examiner and Chief Chemist of the Government

Laboratory couid not be brushed aside. Further, it was also informed to them

that they had made a request at such a late date much after issuance of Show

Cause Notice, which was not in consonance with the guidelines or re-testing of

samples issued by the Board vide Circular No.30/2017-Cus. dated la-O7 -2017

issued under P.No. 45O/ 15 /2017-Cus. Reliance was also placed on following

case laws:

(a) Supreme Court in the case of Polyglass Acrylic Manufacturing Company

Limited, 2003(153) ELT 276 has observed that the test report obtained at

the instance of revenue has a great force and it should not be ignored.

(b) Similarly, Honble Tribunal in the case of Collector of Central Excise,

Ahmedabad vs. Ceilulose Products of India, 2OOO (t24) ELT 1 133

[maintained by Hon. Supreme Court as reported per 2OOl (127r E,LT A

165] has observed that the test report of departmental chemist/chief
chemist is to be preferred over opinion of outside agencies.

(c) Purther, Hon'ble Supreme court in the case of Reliance cellulose products

Limited 1997(931 ELf 646 wherein at para 12 of the Government cannot
be lightly brushed aside on the basis of opinion of some private persons

obtained by the appellant.
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(d) Hon'ble Supreme court in the case of shree Tirumala udyog Vs, collector
of customs, Bangalore, 2003(1621 ELT g0g wherein at para 37 ibid it is
held that results not shown to be inaccurate or fraudulent could not be

discarded.

2'13 Further, with regard to cross examination, it was informed that
cross examination of the person who provided test report in the subject case,

was sought without indicating specific reason for the same. Moreover, cross

examination of the said person shall not bring out any new facts. Hence, the

request for cross-examination was not sustainable as nothing new other than
what was available on record was likely to come out of cross examination.

Accordingly, the request for re-testing of the goods and cross examination in the

subject made during the personal hearing held on 03.o 1.2024 was not permitted.

2.14 Consequently, the Adjudicating Authority adjudicated the show

cause notice vide impugned order wherein he ordered as under :-

He ordered to confiscate the goods imported vide Bill of Entry No.

1 0 1 5704 dated 02. 1 1.2022 having assessable value of Rs. 2.t,29,056 / -

under Section 111(m) of the Customs Act, 1962. However, he gave an

option to the importer to redeem the confiscated goods on paSrment of

redemption fine of Rs.3,15,OOO/- under Section 125 of Customs Act,

t962;

111, He ordered to recover the Anti-Dumping Duty of Rs. 33,71 ,O231 - along

with applicable interest at appropriate rate under Section 28AA ibid, on

the goods i.e. PU Coated Fabrics (quantity 25,37O Kg) imported vide Bill

of Entry No. 10157O4 dated 02.11.2022 in terms of Notilication

No.l4 / 2O22-Cus. (ADD) dated 20.O5.2022;

He imposed a Penalty of Rs. 1,75,000/- (Rs. One Lakh Seventy Five

Thousand) on M/s. Iskon Sales Corporation, Basement 4994/5, Sant

I

lv.
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He rejected the deciared classification of imported goods i.e. pU Coated

Fabrics (quantity 25,37O Kgs) imported vide Bill of Entry No. 1O15704

dated 02. I 1.2022 and order to re-classify the same under Custom Tariff

Heading 59032090 of the hrst schedule of the Customs Tariff Act, 1975;

11.
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Nagar, Gali No. 5, Karol Bagh, Delhi-1100O5 under Section 112(a)(ii) of

the Customs Act, 1962;

He imposed a Penalt5r of Rs. 1,O0,000/- (Rs. One Lakh on\r) on M/s.

Iskon Sales Corporation under Section 114AA of the Customs Act,

1962;

V1 He refrained from imposing any penalty on M/ s. Iskon Sales

Corporation under Section 112(b) and 117 of the Customs Act 1962,

for the reasons discussed in order.

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned letter dated F.No.

GEN/ADJ/ADCl911l2}23-Adjn dated Ot.O3.2024 and impugned order the

Appellant has filed the present appeals as per Table-I above, wherein they have

submitted grounds which are as under:-

3.1 The appellant has submitted that the impugned order has been

passed mechanically and in arbitrary manner in gross violation of principles of
natural justice and in as much as without following the customs law and

valuation rules. Thus the same is liable to be set aside being bad both on facts

and in law and if permitted to stand would result in miscarriage of justice.

3.2 The adjudicating authority has not even considered the lawfur
submission of the appellant that the appellant had filed an appear before this
appeliate authority against the impugned letter dated 01.o3.2024 issued by the
respondent for the denial is bad in law a,d is contra,]r to the facts of the case
and if permitted to stand would result in miscarriage of justice.

3'3 The impugned retter dated or.o3.2024 of deniar is in utter disregard
to the Principles of Natural Justice and equarit5r, as in the absence of the proper
remedy, the issuance of the show cause notice is merery a formality which wili
cause complete miscarriage of justice.

3'4 The impugned letter dated 01.C.3.2024 0f deniar is arbitrary, coloniar
and contrary to the constitution of India. The adjudicating authority had
wrongly concluded and/or noted that during the investigation the appellant.had

ii)

I
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not requested for the re-testing of the goods to the DRI. The apperant had duly
raised his objection for the test report and requested for the re-test before the
DRI also. Even otherwise the apperlant had fired an appeal before this hon'bre
appellate authority.

3.5 The adjudicating authorit5r had wrongry concruded and/or noted
that during the personal hearing the authorized representative was failed to
produce any legitimate document to support his claim. The adjudicating
authority has failed to note that the Bill of Entry is well supported with import
documents viz commercial Invoice & packing List admittedly sent by the foreign

exporter of the goods. Because for the proper, unbiased and fair justice, it is
essential to allow the appellant for the proper re-test of the subject goods and

also to allow the cross examination to reveal the complete truth.

4. Personal hearing was granted to the Appellant on 12.06.2025,

following the principles of natural justice wherein Shri Harish Kohli, Advocate

appeared for the hearing on behalf of the appetlant and he re-iterated the

submission made at the time of filing the appeal. He also submitted additional

submissions as under :-

(i) In Appeal No. S/49-250/CUS/MUN/2O23-24, there is no requirement

for a pre-deposit, as the relief sought is solely for a re-test, which was not

granted by the authority. The denial of this request constitutes a violation

of the principles of natural justice.

Furthermore, it is submitted that both appeals are interrelated, and denial of the

re-test would result in grave injustice to the innocent appellant.

i'.1r
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PERSONAL HEARING:

(ii) With respect to Appeal No. S/49-85/CUS/MUN/2024-25, it is clarified

that the required pre-deposit has already been made. The consignment in

question is a live consignment and remains under the effective control of

the Customs Department. Therefore, it is respectfully submitted that this

appeal may be decided on its merits.
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned orders

passed by the Additional Commissioner, Customs House, Mundra and the

defense put forth by the Appellant in their appeals.

(') Whether the rejection of the Appellant's request for re-test of the goods

and cross-examination of the Chemical Examiner is legally sustainable

and in consonance with the principles of natural justice.

(ii) Whether the re-classification of the imported goods as pU Coated

Fabrics under CTH 59032090 and the demand for Anti-Dumping Duty
(ADD) are legally sustainable.

(iii) whether the goods are liable for conliscation under section 111(d) and

111(m) of the Customs Act, 1962.

(i") whether the imposition of penalties under Section 1 l2(a)(ii) and Section

114AA of the Customs Act, 1962, is legally sustainable and

proportionate.

5'2 The Appellant's primary contention revorves around the denial of re-
test and cross-examination, craiming a violation of natural justice. It is a settled
legal position that while principles of natura,l justice are fundamental, they are
not rigid and cannot be applied in a straitjacket formura. Their apprication
depends on the facts and circumstances of each case. The test reports in this
case were issued by the central Excise & customs Laboratory, vadodara (CRCL),
which is a government-authorized iaboratory. Reports from such offrcial
laboratories are considered reliable and carry a presumption of correctness. The
burden of proving that such a report is incorrect or unreriable ries heav y on the
party challenging it. The Appelant's general assertion that the reports are
"neither conclusive nor reliable" or a "mere suggestion,, without providing
specific, scientific counter-evidence or demonstrating a flaw in the testing
methodologz, is insufficient to discard an officiar expert report. The chemical

1\
I

'..-.^'...-.,-

Page 14 of 19

5. 1 On going through the material on record, I find that following issues

required to be decided in the present appeals which are as follows:
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Examiner's report, being a scientific assessment

certainly carries such probative value.

by a government expert,

5.3 The right to cross-examine a witness is an important facet of natural
justice, especially when the evidence of that witness forms the sole or primary
basis of an adverse finding. However, this right is not absolute. The Hon,ble

Supreme court in Kanungo & co. vs. collector of customs [19g3 (13) E.L.T.

1486 (s.c.)l held that where statements are used only for corroboration or to
gather information, cross-examination may not be necessary. while a chemical

Examiner's report is a technical opinion, if the report itself is clear,

unambiguous, and forms a signilicant basis for the classilication and duty
demand, the denial of cross-examination of the Chemical Examiner can be

justified, particularly if the request is not made at the earliest opportunity or

lacks specific grounds for doubting the examiner,s integrity or competence

beyond a general desire to challenge the report. In this case, the request for

cross-examination was made after the SCN was issued, and the adjudicating

authority found the reports to be clear. The Appellant has not demonstrated any

specific prejudice caused by the denial, other than a general ciaim of miscarriage

of justice.

5.4 Requests for re-testing should be made promptly and with valid

reasons, ideally at the stage of sampling or immediately after receiving the initial

test report, to ensure the integrity of the samples. Making such a request at a

late stage (after the SCN and during adjudication) can be a ground for rejection,

as the sample's condition might change over time, or it might be seen as a

dilatory tactic. The adjudicating authority's decision to reject the re-test request,

especially when an offrcial laboratory report is already on record, is often upheld

unless the Appellant provides compelling reasons for the delay or specific

scientific reasons to doubt the initial test. The Appellant's grounds for re-test

were vague, merely stating "proper re-test" and "neutral test agency" without

substantiating why the government laboratory was not "neutral" or why its

"parameters and methodologr" were improper. Therefore, considering that the

test reports were from a government laboratory, the Appellant failed to provide

specific and compelling reasons to doubt their reiiability, and the requests for

re-test and cross-examination were not made at the earliest appropriate stage

with sufficient justification, the rejection of these requests by the adjudicating

authority is legally sustainable. In view of the above, the appeal filed against the

t\
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decision of adjudicating authority vide letter No. GEN/ADJ /ADCl9ll /2023-
Adjn-O/o Pr Comr-Cus-Mundra dtd. 01.03.2023 as per Sr. No. 1 of the Table-I

above, is liable to be rejected.

5.5 Now coming to the issue involved in second appeal filed against the

impugned OIO, before going into merits of the said appeal, I find that the said

appeal bearing F.No. S/49-85/CUS /MUN 12024-25 (Sr. No. 2 of Tabte-I above)

has been not been filed within stipulated period of 60 days. Further it is also

observed that the appellant has paid the pre deposit amount of Rs.20,625/- to

the extent of 7.5o/o of total penalty of Rs. 2,75,000/- ( Rs. l,7S,OOO under Section

112(a)(ii) of the Customs Act, 1962 and Rs. 1,OO,OOO/- under Section 1 14AA )

whereas they have contested duty demand of Rs. 33,71,023/- ( Atrti Dumping

duty ) as weil as penalty.

5.5' 1 It is relevant to refer to the law pertaining to filing of appeals before
the commissioner (Appeals) and the law requiring the pre-deposit of certain
amount in respect of filing an appeal before the commissioner (Appeals)

contained under section 128 and Section 129 E of the customs Act, 1962
respectively. The text of relevant sections is reproduced below for ease of
reference.

*S.E,CTION 728. Appeals to [Commlssloner (Appeo;ls)]. _ (1)Ang
person aggieued bg any decision or order passed. under this Act bg
an officer of anstoms lower in rank than a [principat. Commissioner of
Cusloms or Commissioner of Customsl may appeal to the

[Commissioner (Appeals)] [taithin sixtg days] from tlrc date of the
communication to him of such decision or ord.er :

fProalded. that th.e Commissioner (Appeals) mag, if he is satisfied_ that
the appellant u)a.s preuented_ bg sufficient cause from presenting the
appeal uithin the aforesaid peiod of sirty d.ags, allou.t it to be
presented uithin a further peiod of thirty dags.l

[(1A) Tlrc Commissioner (Appeals) mag, if sufficient cause is shoun
at ang stage of hearing of an appeal, grant time, from time to time, to
the parties or ang of tlem and ad.journ the heaing of the appeal for
reasons to be recorded in uriting :

Prouided that no such ad.journment shall be granted more than three
times to a partA duing Lrcaring of tLrc appeat.l

,.J:i
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(2) Euery appeal under this section, shall be in such form and shall
be ueified in such manner as mag be specified. bg rules made in this
behalf.

SECTION 1298, Deposit of certaln petcentage of duty
d.emanded or perl'a.ltg lmposed, before fillng appeal. 

- 
The

Tlibunal or the Commissioner (Appeals), as the case maA be, shall not
entertain ang appea| 

-
(i) under sub-section (1) of section 128, unless the appellant has

deposited seuen and a half per cent. of the dutg, in case where dutg
or dutg and penaltg are in dispute, or penaltg, where such penalty is

in dispute, in pursuance of a decision or an order passed bA an officer

of clttstoms lower in rank than the [Principal Commissioner of A;,stoms

or Commissioner of Asbmsl;
(i4 against the decision or order referred to in clause (a) of sub-

section (1) of section 129A, unless the appellant has deposited seuen

and a half per cent. of the duty, in case where dutg or dutA and

penalty are in di.spute, or penaltg, u.there such penaltg is in dispute,

in pursuance of the decision or order appealed against;

(ii{ against the deci.sion or order referred to in clause (b) of sub-

section (1) of section 129A, unless the appellant has deposited ten per

cent. of the dutg, in case tuhere dutg or dutg and penaltg are in

dispute, or penaltg, ulere such penaltg is in dispute, in pursuance of

tLe decision or order appealed against :

Provlded that tfe amount required to be deposited under this section

shall not exceed rupees ten crores :

Proulded furtler that th.e prouisions of this section shall not applg to

tLrc stay applications and appeals pendirq before ang oppellate

authoity pior to the commencement of tLe Finance (No. 2) Act, 2014.1"

5.5.2 On perusal of the legal provision under the Section 128 ar.d Section

l29E of the Customs Act, 1962, it is observed that any person aggrieved by any

decision or order passed under the Customs Act, 1962 may appeal to the

Commissioner (Appeals) within sixty days from the date of communication to

him of such decision or order. However, such appeal filed by the appellant shall

not be entertained unless the appellant has made a pre-deposit as prescribed

under Section l29E of the Customs Act, 1962. Thus, it is mandatory for an

appellant to deposit the seven and a half per cent of the duty, in case where duty

or duty and penalty are in dispute, or penalty, where such penalty is in dispute.

The statutory provision pertaining to requirement of payment of pre-deposit does

<t
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not grant any discretion to the Commissioner (Appeals) to waive the requirement

of pre-deposit.

5.5.3 In this regard, I also rely upon the judgment of Honbie High Court

of Madhya Pradesh in case of Ankit Mehta V. Commissioner of CGST, Indore,

[2019 (368) E.L.T. 57 (M.P.)], wherein the Hon'ble High Court of Madhya Pradesh

has observed that Section l29E ol the Customs Act, 1962 does not empower

the Commissioner (Appeals) to waive the pre-deposit or to reduce the pre-deposit.

The relevant para of the judgment is reproduced hereunder:

"13. Thi-s Court afier careful consideration of the aforesaid
judgments is of tlrc opinion that Section 129E does not empower the

Tribunol or the Commissioner (Appeals) to uaiue tle pre-deposit or to

reduce the pre-deposit, this Court is also not inclined_, keepingl in uieut

the aforesaid statutory prouision of laut to u)aiue or reduce the pre-

deposit and, therefore, no case for interference is made out in the

matter."

5.5.4 Section 1298 of the Customs Act, 1962 provides that the
commissioner (Appeals) shall not entertain any appeal under section 12g of the
customs Act, 1962 unless the appellant has deposited seven and half percent of
duty in case where duty or duty and penalty are in dispute, or penalt5r, where
such penalty is in dispute, in pursuance of a decision or an order passed by a,
officer of customs. Since, the Appella,t have not made pre-deposit as required
under the section 7298 of the customs Act, 1962, the appear Iiled by the
Appellant is liable to be dismissed for failure to deposit the amount of pre-
deposit.

5.5.5 As per appeal memorandum, the date of communication of oro has
been mentioned as o9.04.2024 whereas the appeal has been filed on 22.06.2C/24
i'e after a delay of 19 days beyond 60 days. The apperlant has fited an apprication
for condonation of delay wherein they have submitted that the appear has been
delay as the appellant's father had met with an accident. The delay is within
condonable period of 30 days, but since the appelant has not paid the full
amount of mandatory pre-deposit as prescribed in section r29E of the customs
Act' 7962,I find that the appear is not maintainabre in absence of pre-deposit
as per Section 12gE of the customs Act, 7g62.In view of the same, I dismiss the
appeal fiied against the impugned order as per Sr No. 2 in Table-I above, for non
compliance of Section 129E, without going into the merits of the said appeal.
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6 In light of the discussions as above, I order as under :_

(i) The appeal bearing File No. Sl4g_2SO/CUS/MUN/2023-24 is
rejected.

(ii) The appeat bearing File N. s/49-85/cus/MUN /2o24-2s is dismissed
for non compliance of Section 129E of the Customs Act, 1962

TTESTET) (AMIT

Commissioner (Ap

elEftfiart
TENOENT

Customs, Ahmedabad
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E-o*; teffF). 3fSqEpqT?
CUSlotvtS (APPEALS), AHMiDAtsAI) Date:08.08.2025

(1) F. No. S I 49-250 / cUS I MUN I 2023-24

(2) F.No. S/4e-8slCUS /MUN/2024-2
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By Registered post A.D/E-Mail

To,

M/s. Iskon Sales Corporation,
499415, Basement, Sant Nagar,
Karol Bagh, New Delhi-11OO05.
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to

The Chief Commissioner of Customs, Ahmedabad zone, Custom House,
Ahmedabad.

The Principal Commissioner of Customs, Custom House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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