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Office of the Commissioner of Customs (Preventive),

'SEEMA SHULK BHAVAN', Jamnagar — Rajkot Highway,
Mear Victaria Bridge, Jamnagar (Gujarat) — 261 001
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1 | TS HHE File Number | VIIlF10-533/Commr./O&A2015
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Qrder-In-Criginal Mumber
3. | rEm A AT T4 TE / Dhirendra Lal
Wil Authority Passing | T8 Commissioner,
the Order e o) Faw( / Customs (Praventive),
AT Jamnagar.

T @ [/ Date of Order | 10.08.2024

a4
6. | aewr ol @ o [y 10.00.2024
Date of issue of Order

6. | U FaTd] HIeE HE AN | WY No.: VI D-533/Commr/O&A2015

T Show Cause Notice | {2915 / dated: 15-02-2018
number and date

7. | Sifew O aret o AT Here] TEATT s TR (o e, ATy ),
Name of the Noticee ot 41, sy 24, frr- af® gronr
Tarere - 361 305

M!s Essar Qil Ltd. (Now Mis. Nayara Energy),
P.B. No. 24, Dist = Dev Bhumi Dwarka,
Gujarat — 381 305
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The original copy of this order is provided free of cost o the person concerned.
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t g S f#eﬁtr o qﬂfmﬂm Kt Tribuna (et Zona Bench)

f*‘ ::;f-"- :.:E 4, 2nd Flgor, Behumall Bhaven Asarwa, Mear
| et 1T ffrgery | Oirdhar  Nagar Bridge,  Girdhar Nager,
Az 2 gy i Nk ﬁ'm SRR, Ahmedabad (Gujarat) — 380 004
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g o Any Person aggrieved by this Order-In-Original may file an appeal In Form CA- |
3. within three months from the date of receipt of this order, under tha
provisions of Section 129A(1){a) of the Customs Act, 1362, read with Rule 8({1)
of the Customs (Appeals) Rules, 1982, The form of appeal in Farm Mo, CA.-2
shall be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be a certified
copy)
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The appeal should bear the Courl Fee Stamp of Rs. 5/- as provided under the
Indian Stamp Act, 1988, modified as may be, by the State Legislation, whereas
the copy of the order attached with this appeal should bear a Court Fea Stamp
of Rs. 0.50 (Fifty paisa only) as prescribed under Schedule — |, ltem & of the
Court Fees Act, 1870,
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The appeal should be accompanied with a cross demand draft in favour of the
Assistant Registrar of the Bench of the Tribunal, on a branch of any
Nationalized Bank located at a place where the bench is located for Rs, 1,000/
(in cases where the duty, interest, fine, or penally demanded is Rs. 5 lakh or
less), Rs. 5,000/~ (in cases where the duty, interest, fine, or penalty demanded
is more than Rs. 5 lakhs but less than Rs. 50 lakhs) and Rs. 10,000/- {in cases
wheare the duty, interest, fine, or penalty demanded is more than Rs. 50 lakhs)
as appilicable under Sub-Section (8) of the Section 128(A} of the Customs Act,
1882,
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Proof of payment of duty / fine / penaity should also be attached with the
appeal memo, failing to which appeal is liable for rejection for non-compliance
of the provisions of Section 128 (E) of the Customs Act, 1962,
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While submitting the Appeal, the Customs (Appeals) Rules, 1882, and the
CESTAT {Procedure) Rules, 1882, should be adhered o in all respects.
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o ;1,2 An appeal, against this order shall lie before the Customs, Excise and Service
J f.‘;'g#’”_'q'im Tax Appeliate Tribunal, on payment of 7.5% of the duty demanded, where duty
{ 21 orduty and penalty are in dispute, or penaity are in dispute, or penally, where

e v .,'\-l’.:- b
{;: e, S0 /t penalty alone is in dispute.
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FACTS OF ;

M/s. Essar Oil Limited, Essar House, 11, K.K.Marg, PO Box No.-
7945, Mahalaxmi, Mumbai-400034 having IEC Ceode No. 0392042312 and
Ceniral Excise Registration No. AAACEQS8S0PXMOO05 (hercinafter referred to
as “Noticee”) have a Petroleum Oil Refinery at Vadinar, Jamkhambhalia,
District-Jamnagar. EOL import various types of Crude Qil, like Heavier Crude
Gil and Crude Condensate of different origins to manufacture various
petroleum products like Furnace Oil, High Speed Diescl, Motor Spirit,
Naphtha, LPG, Superior Keresene 0il, Bitumen etc. which are partly exported
and partly sold within India. For clearance of the imported goods, they file
Bills of Entry with Customs House, Vadinar, classifying both *“Crude
Petroleumn Qil" and “Petroleum Crude Condensate® under Customs Tariff
Heading 27090000,

2. The Noticee had filed bill of entry no. F-33/07.07.2014 at Custom
House, Vadinar classifying the imported products as below.

A 55593.000 MT Iranian Heavy Crude Oil
2. 15117.000 MT Marun Khami Condensate
3 10596.000 MT Sirri Condensate

The above products were classified under CTH-27090000 claiming benefit of
exemption Noti. No.12/2012-Cus dtd.17.03.2012 (Sr.No.127) and cleared

under NIL rate of duty. The Noticee had signed a Contract having reference |

no. PMO-MK/2062/92 dated 18.03.2014 with National Iranian Oil Company,
Iran for the import of Marun Khami, and llam Condensate which was further
amended vide Contract Reference No. PMO-MK/1318/93 dated 30.06.2014
{or Sirri Condensate in place of lam Condensate. The subject of investigation
was in respect of Simi Condensate 10596.000 MT classified under CTH-
27090000 which appeared to be Matural Gasoline Liguid (NGL) classifiable
under CTH-27 101220 attracting effective duty of Customs @ 20.291%,

3. Intelligence ‘gathered by the officers of Directorate of Revenue
Intelligence, Jamnagar revealed that The Noticee were showing imports of
some Crude Petroleum Condensates for reflining under CTH 2709 which are
actually refined Petroleum Products classifiable under CTH 2710. Sub-
heading Note No. 4 of Chapter 27 states that “For the purposes of sub-heading
271012 "light oils and preparations® are those of which 90% or more by volume
fineluding Ensaes,ﬂ ::hsm' at 210°C (ASTM D 86 method)”. Thus the Products
htmn.cd gaes on Crude m, which are gthe

ﬁmmﬁad in the Explanatory Note to heading 27.09 are
gﬁm under CTH 2710. Intelligence indicated that Sirri Condensate

"'(-a&.}' #mp by the Noticee had characteristics of Natural Gasoline Liquid (NGL).
[t Jotejligence further revealed that Sirri Condensate imported by EOL by

+ classifying the same under CTH 2709 was petroleum product of CTH 2710
_=ahd which has all characteristics of NGL attracting Customs duty @
20.201%.

4, For werification of the said intelligence in respect of Sirri
Condensate, the Custom House Laboratory, Kandla was requested to provide
the Test Report issued by them in respects of samples pertaining to goods
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imported by the Noticce under the cover of B/E No.o F-33,/07.07.2014. The
Custom House Laboratory, Kandla forwarded the Sample Test Reporis
(placed at Sr. No. 1 of the RUD) which read as under:-

&1, Bill of Description | Test Report | Test Report
No. | Entry No. of import No. and Date
and Date goods
declared in
the B/E
a1 F-33 / 3) Sirm 2307 inward | The sample 18 in the form of
07.07.2014 | Condensgate ded. vellowish brown volatile
{10586.000 . 13.08.2014 liguid. It i3 composed of
MT) issued on dtd. | mineral  hydrocarbon  oil
30.10.2014 having following constanis-
Flagh Point — below 259C
Distillation range - 43-1654C
AP Gravity — 76,2
The sample distillation range
obtained for the sample u/r
is eonlorm to the distillation
range for Natural Gasoline
- [NGL) as per GPA 3132.°
a. It appeared that after initiating the inguiry, the Noticee voluntarily

deposited the differental duty along with interest under protest vide Challan
No, 373 did. 31.10.2014 amounting Rs. 11,02,15,833/- (differential duty)
and No. 374 did. 31.10.2014 amounting Rs. 63,589,303/ - (interest).

&, The import documents pertaining to the above Bill of Entry were
obtained from the Customs House, Vadinar. The import dosuments
consisting of the original Bills of Entry, copies of the Bills of Lading,
Certificates of Origin, Load Port Beports, Sample Test Reports (original), 1GMa
etc. were provided to the DRI, Jamnagar under letter did.15,10,2014.

T In view of the Sample Test Reports issued by the Custom House
laboratory, Kandla in respect of import vide B/E No, F-33/07.07.2014
wherein it was clearly opined that the imported goods conform to the
distiliation range for Natural Gasoline (NGL) as per GPA 3132, statements of
the concerned officials of M/s. Essar Qil Ltd. were recorded, which are
discussed in the following paras -

Tlal{1) Starement of Shri Rajesh Sharma; Head of the Indirect Taxation of

"~ M/s Essar Oil Ltd. was recorded on 11.11.2014 wherein he stated that being

head of Indirect Taxation in his company he supervised, monitored and

‘.r ‘1-{" “I -vms responsible for filing of Bill of Entry, Shipping Bills and all other

A
&

.‘ l!‘ Wy
--'l .
a

d‘ntuml:nl.atmn work related to the imports and exports; he further stated
~ that they recewe import documents from  their Head-office, Mumbai
consisting of Bill of Lading, Load Port Analysis Report, Certificate of Origin
and the Contract which are then checked up at Vadinar refinery; and based
on these documents they prepare the Bill of Entry, work out the duty payable

‘and file the same with the Custom House, Vadinar,

(i) He stated that under B/E No, F-33/2014-15 dated 07.07.2014 the
Noticee imported 55593 MT of Iranian Heavy Crude Oil, 15117 MT of Marun

4
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Khami Condensate and 10596 MT of Sirri Condensate, which was asscased
provisionally on 07.07.2014 for want of final price, quantity, and test reault'
of the Custom House Laboratory and any other documents related to the
imports, On being asked he provided copy of the Test Report of sample of the
Sirri Condensate given by their in-house laboratory. He was shown the Test
Result of in-house laboratory of the Noticee as presented by him and asked
whether he agreed to the fact that in the guise of Condensate Crude Qil as
Sirri Condensate, import of NGL was made by them. He replied that they
have imported Condensate and the import documents conform to the same
but as per the test result achieved in their in-house laboratory, the said
consignment appears to have characteristics of Natural Gasoline Liquid

(NGL).

fiit) On being asked whether the ovérseas suppliers/sellers for the said
three consignments covered under the B/E No. F-33/07.07.2014 were same
he replied in affirmative and further added that the supplier for the said three
consignments under B/E No. F-33/07.07.2014 is National Iranian Oil
Company, Iran; with which they have signed a Contract reference no. FMO-
MK/2062/92 dated 18.03.2014 for the product Marun Khami, and liam
Condensate; that for Iranian Heavy Crude OQil they have separate Contract
with NIOC. He further stated that the Contract Reference No. PMO-
MK/2062/92 dated 18.03.2014 with NIOC was suhbjected to amendment vide
Contract Reference No. PMO-MK/1318/93 dated 30.06.2014; vide which
Sirri Condensate was decided to be imported in place of llam Condensate. He
was also asked as to how many consignments of Sirri Condensate were
imported by the Noticee till date to which he replied that they have imported,
one consignment of Sirri Condensate and some consignments of Sirrl Crude.

[iv) Shri Rajesh Sharma was also shown the Test Report No. 23U?|
(inward dated 13t Aug. 2014) issued on 30,10.2014, by the Joint Director,
Custom House Laboratory, Kandla for the consignment of Sirri Condenszate
imported under B/E No. F-33/07.07.2014. The said Sample Test Resuit
reports as under :-

“The sample is in the form of yellowish brown volatile liguid. It is
compased of mineral hydrocarbon oil having following constants-

Flash Point — below 25°C
Distillation range — 43-165°C
AR Gravity — 76,2

The sample distillation range obtained for the sample u/r is conform lo

= the distillation range for Natural Gasoline (NGL) as per GPA 3132". He w&sl

PR LE

n asked whether he agreed to the fact that the Noticee had imported NGL |

t ‘m- guise of Sirri Condensate to which after perusing the same replied that

ﬂﬂ feport confirms the sample to have characteristics of NGL.

- .?‘ 7
< m/ On being asked whether he agreed to the fact that the consignment

of Petroleum Product declared by them under B/E No. F-33/2014-15 dated

07.07.2014 as Sirri Condensate was actually Natural Gas Liguid classifiable |
under CTH 2710 he replied that as per his knowledge they imported Crude |
Condensate declared as Sirri Condensate under B/E No, F-33/07.07.2014. |
He was asked whether he meant that the test results of their Sirri in-house |
laboratory and the Custom House Laboratory, Kandla were not acceptable to |
them; he stated that both the results of the said two laboratories reported |

5 |
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that the distillation range of the subject consignment Sirri Condensate falls
between 00C-1T8%C in in-house laboratory and 43-165%C in C.H. Leboratory,
Kandla.

{v1) He was shown the Sub-heading Notes No. 4 of the Chapter 27 of the
Customs Tarill, as per which, for the purpeses of sub-heading 2710.12 “light
oils and preparations" are those ef which 90% or more by volume [(inchading
losses) distill at 210°C" and asked whether he agreed both this. After
perusing the said sub-heading note he replied that the sub-heading note
shown, gqualifies the imported consipnment of Sirri Condensate for
classification under CTH 2710.12; however they imported Condensate which
has not gone through any processes as informed by their supplier and
therefore he considers the said consignment classifiable under CTH 2709,

{wii) On being told that the APl Gravity of the consignment imported
under B/E No. F-33/07.07.2014 reported by in-house laboratory shows to be
76.89 and by C.H. Laboratory, Kandla shows to be 76,2 which conforms to
the APl Gravity of NGL he replied that he was not an expert on the above
issue and therefore had to check with their technical team. However, on
being shown the letter dated 312 Oct. 2014 addressed to the Superintendent
of Customs; Custom House, Vadinar wherein he admitted that the said
econsignment of Sirri Condensate imported under B/E No. F-33,/07.07.2014
was having characteristics of NGL as found out in the test result of the in-
house laboratory he stated that the agreed with the said letter sent from their
own company M/s. Essar Oil Ltd,

7L} Statement of Shri Pradeep 3. Prabhu, Head of In-House Laboratory
af M/s. Essar Oil Ltd. was recorded on 13.11.2014, wherein he stated that as
the head of the In-house Laboratory he ensured testing of @ll the samples
sent to the laboratory by the Company; that samples of import and export
consignments are received for testing; that internal samples of various
petroleum products are also sent to the laboratory for testing from time to
time: that he is heading a team of officials like area managers, sUPErvisors,
and the chemists conducting the testing on the samples; that alter
completion of the testing he reports the test results to the concerned section
from where sample had been forwarded.

i) He farther stated that normally he checks twi parameters in case
of samples of Crude Petroleum or the Crude Petroleum Condensates and
those are Basic Sediments & Water Content (BS&W) and Density of the
Crude; that the purpose is to see if the crude contains water and he also
check the Density for purpose of ascertaining the gquantity; that whenever
specially directed by the company he also undertake checking of many other
o ,ghra_mctcrs on the samples of Crude, like Sulphur content, total acid
[ W ber, distillation range ete,

=2 r-‘_a-fhﬁ On being asked what parameters were checked in the case af

K '™ gainples of Sirri Condensate imported through vessel MT Alert on
"tz..=T7.07.2014, which was sent to the laboratory he replied that on the sample af
Sirri Condensate imported through vessel MT Alert, he carried out testing for
density, B8 & W, Sulphur, total acid number, pour point, Reid Vapour
Pressure {R-\-"F], Salt Content, Viscosity, APl Gravity, Distillation range etc.

and which are as under:-
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Density & 1539C- 679.0 Kg/m?

APl - 76.89

BS 8 W- Nil

Sulfur - 0.022 (W)

Total Acid No.- < 0.05

RVP (@ 38°C- 74 (KPa)

Salt content- O(PTB)

Distillation range- IBP-36°C upto 95% distillation at 149°C and FBP at
1788C.

The above test resulis for BS & W and Density was reported to the Economic
Planning and Supply (EPS) on 11.07.2014 and then for other parameters the
game were reported on 10 Sept, 2014, A report duly signied by him as above
for Sirrl Condensate imported through vessel MT Alert was also presented.

(v} On being asleed as what was his conchusion in view of the test
result as above for the import consignment of Sirri Condensate he replied
that he only measure the paramecters on the samples; that he cannot
cvonclude about the product description as such; that only because
description is given on the samples he can say it is Crude, Condensate or any |
other product; that his duty is only to check the various parameters as per
requirement.

{v) On being asked can a Petroleum Crude Oil or the Crude Petroleum
Condensate have the above characteristics and specifically the distillation
range of 360C to 178YC he replied that he cannot say anything on the above.
On being asked who told him to check the many other parameters on the
sample of Birrl Condensate he stated that Mr. Prateek Shah of Economic
Planning and Supply (EPS) directed him to check the additional parameters
as above,

fwi) He was also shown the Test report No. 2307 (inward dated 13
Aug. 2014} issued on date 30,10.2014, by the Joint Director, Custom House
Laboratory, Kandla for the consignment of Sirri Condensate imported under
B/E No. F-33/07.07.2014. The said Sample Test Result report was under -

“The sample is in the form of yellowish brown volatile Hguid. It is
composed of mineral hydrocarbon oil having following constants-

Flash Point — betow 259C
Distillation range — 43-165°C
A.P.lL Gravity - 76.2

3 -14":-:"\

thg Wlkstillation range for Natural Gasoline (NGL) as per GPA 3132°, He was

2 -m...l;gé whether he agreed to the fact that EOL had imported actually NGL in

.:":" s ise of import of Birri Condensate he evaded direct answer and stated
“<= That he was unable to comment on that.

*’
N,
-"?-!'E! v.” . The sample distillation range obtained for the sample u/r is conform to
u

Te)(i) Further statement of Pradeep 8. Prabhu, Head of In-House
Laboratory of M/s. Essar Oil Ltd. was recorded on 14.11.2014 (placed at Sr.
No. 6 of the RUD), wherein he stated as follows,
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(ii) On being asked whether the distillation range of any Crude Oil or
Condensate be lower than 200°C to which he replied that he has not carried
out any testing in the in-house laboratory of the Noticee, of any Crude Ol ar
Condensate having distillation range lower than the 200°C and therefore
would not be able to say anything in this matter. He was also asked whether
he could name any Crude Qil of any origin or area and also any Crude
Condensate of any origin which has APl around 76 and distillation range
around IBP- 369C and FBP - 178°C he replied that he doean’t know any
Crude Oil or any Condensate Crude having above characteristics as such.

B, It appeared from the investigation carried out by the DRI in respect
of import of Siri Condensate by the Noticee under B/E nos. F-33/07.07.2014
that the same was not qualifying for classification under CTH 27090000 as
claimed under the bill of entry, as the characteristics emerged from the
sample test reports of Customs laboratory, Kandla as well the in house test
report done by the laboratory of the Noticee, indicate the imparted
consignment to be NGL classifiable under CTH-27101220.

g, It further appeared that the Noticee were importing various kinds of
Crude Petraleum O from different sources/ origin for their refinery at
Vadinar and all such imports were taking place at Vadinar Port. On arrival of
the vessel at SPM (Single Point Moorings) of Vadinar Port's anchorage, the
dfficers of Customs were boarding the vessel along with the officials of the
Noticee as deputed for purpose of completing the Custom's formalities
including the drawl of representative samples, The samples were drawn from
the importing vessels by the Customs officers and the Noticee's officials in the
presence of the accompanying independent surveyors of the importer &
overscas supplier. The representative samples of such import goods so drawn
by Customis in the presence of the authorized representative of importer and
surveyor were subseguently sent to the Custom House Laboratory, Kandla for
analysis thereof. On receipt of the Import Documents pertaining to the import
consignments from their Head Office at Mumbai, Shri Dewang A. Mankad,
DM, M/s. Essar Oil Ltd. filed the Bill of Entry. On presentation of the Bill
of Entry by the Noticee, the same was assessed provisionally by the Customs
in terms of Section 18 of the Customs Act, 1962 for want of ariginal import
documents, ascertainment of actual quantity of import goods viz, Crude and
the Sample Test Report to be received from the Custom House Laboratory,
Kandla. Thereafter, all the issues like final receipt/ landed guantity of import
goods, the Sample Test Report, recelpt of final priee once settled, then the
B/E was finalized by the Customs.

10 By virtue of Noti. No. 12/2012-Cus dtd. 17.03. 2014 {Sr. No. 127)

_=—o the import duty on Crude Oil falling under Customs Subheading 27020000

JI

nil customs duty except the NCCD and the Education Cess & Higher
cation Cess. The above mode of levy of the Customs Duly was adopted by
, iCustom House, Vadinar on import of Crude Petroleum 0il and Crude
*1,I nleum Condensate classifying both under CTH 27090000 as appeared

i fmm the Bills of Entry obtained therefrom.

11. However, in view of the foregoing Paras, it appearcd that the Noticee
filed Bill of Entry Nos. F-33/07.07.2014 with Custom House, Vadinar
purportedly for the import of Crude Oil and the descriptions and guantities
were a8 under:-
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Sr. |B/E No. | Description of Import goods as | Quantity Classified
No. | & Date per B/ E under CTH
1 | P39/ (i} lIranian Heavy Crude Qil 55593.00 MT | 27090000
07.07.14 | (ii) Marun Khami Condensate | 15117.00 MT
{ (iii) Sirri Condensate 10596.00 MT

The above imported goods were classified under CTH 27090000, The bill of
entry was provisionally assessed by the Customs by extending bemefit of Noti,
Mo, 12/2012-Cus did.17.03.2012 (Sr. No. 127), charging only the NCCD and
EDN Ceas & SHE Cess on NCCD. Based on the provisional assessment done,
the Noticee cleared the imported goods. The representative Samples drawn by
the Customs from the above import consignment were sent to the Custom
Housge Laboratory, Kandla for chemical analysia of the sample. The Bample
Test Reports issued by the Custom House Laboratory, Kandla on the basis of

analysis done on the sample were as under;:- '

Sr. | B/E No./Date |Test Report | Sample Test Report of Custom House

No. [and Reference Leboratory, Kandla
deseription of | no. fDate l
goods |
01 | F-33/07.07.14 | 2307 inward | The sample is in the form of yellowish
Sirri dtd.13.08.2014 | hrown volatile liquid. It is composed
Condensate issued on | of mineral hydrocarbon oil having

(105896.000 MT) | de.30.10.2014 | pilswing constants-

Flash Point - below 259C
Distillation range — 43-1650C
A.P.l, Gravity - 76.2

The sample distillation range
gbitained for the s=sample u/r is
conform to the distillation range for
Matural Qascline (NGL) as per GPA
31a2."

Further, it appeared that the Noticee also carried out in-house laboratory rest
on the imported goods and the result achieved were as under.

Dengity & 15%C- 679.0 Kg/m?3
APl - 76,89

BS & W- Nil.

Sulfur - 0.022 (Wit%)

Total Acid No.- < 0.05

RVP (il 389C- 74 (KPa)

S-Elit content- O{PTHB)

tillation range- IBP-36°C upto 95% distillation at 1499C and FBP at
1,“; C.

’l’ Gas Processors Association (GPP) of USA is the standard Natural
t‘aﬁa{‘:!:nu Specification and Test Methods accepted all over the world through
"ASTM. As per the GPP Natural Gasoline is defined for commercial purpose by
the following:-

Product Characteristics Specification Test Method
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Reid Vapour Pressure 10-34 Pounds ABTM DF-323-82
Percentage evaporated at 140°F 25-85 ASTM D-216-T7 (82
Percentage evaporated at 2750F niot less than 90 ASTM D-216-77 {(82)
End point not more than 3750F ASTM D-216-T7 {82)
Corrosion not more than classification 1  ASTM D-130-80

Colaur not lesa than plus 25 (Saybolt] ASTM D-156-B2

Reactive sulphur Megative, “sweet” GPA 1138

As per Wikipedia definition Natural Gasoline is a patural gas
higund with a vapour prossure intermediate between patural gas

condensate (drip gas) and liquefied petroleum gasand has  a builing
point within the range of gasoline. The typical gravity of natural gasoline is
around 80 AP

13, In view of the Test Reports of the Chemical Examiner, Custom
House Laboratory, Kandla, and the in-house laboratory test report of the
Noticee, it appeared that the imported goods ie. 10596,000 MT of Sirri
Condensate under B/E F-33/07.07.2014 was having the characteristics of
NGL and merit classification under CTH-27101220 on the following

paramelers:

Paramecters | Kandla Chemical | In-house tegt | Wiklpedia definition
Examiners Report | réeport of The | and (GPP) of USA

Noticee |

[ APl 76.2 T6.80 BO |

Distillation | 43-165°C 0-1780C -

Rage |

Reid Vapour | -- @ 389C- T4 (KPa) 10-34 pournds | [

Pressure

Sulphur -- 0.022 (Wt Negative, "sweet"

14 Thus, it appeared from the above that the imported goods of Sin

Condensate covered under Bills of Entry No. F-33/07.07.2014 possessed the
characteristics of NGL and not of the Crude Condensate as declared by the
importer in the Bill of Entry at the time of import. The fact {s amply clear
from the in house test result of the Noticee as well as Chemical Examiner,
Kandla test result and further clarification obtained from the Gas Processors
Association (GPP] of USA in this repard.

15. The sub-heading 27 10 has been divided in four parts (up to 6 digits)
i.e, 271012, 271019, 271091 and 271099, The goods falling under 271012
i.e, Light OQils and preparations are the goods of which 90% or more by
=—n__ volume {including losses) distil at 210C. However, the distillation range
5 At~ crovided by the Chemical Examiner, Custom House, Kandla and also the in
%mﬁ}_ s¢ Test Report supplied by the Noticee shows the range between 43-
] OC and 36-149°C respectively which shows that the impugned goods is
= .« BAL and classifiable under CTH-27101220.
= 18, From the facts and the circumstances of the case as enumerated in
the foregoing Pars, it appeared that -

3

a) The Noticee had imported the processed product of the Petroleum
Crude Oil i.e NOL falling under CTH 27101220, at Vadinar Port and filed B/E
Mos. F-33/07.07.2014 with Custom House, Vadinar for clearance of the same

by mis-declaring it as Sirri Condensate and classifying the same wrongly
under CTH 27090000,

10
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k) The import consignment was not confirming to the characterisiics
of the Crude Condensate which was later confirmed in the test reports to be
Natural Oasoline Liguid (NGL) falling under CTH 27101220 as reported by
the Chemical Examiner of CRCL, Kandla. On being shown the Chemical Test
Report of Kandla and also the Sub-heading Note 4 of the Chapter 27, Shri
Rajesh Sharma, Head of Indirect Taxation of The Noticee he stated that the
test report as well as the Sub-heading WNote 4 of Chapter 27 confirms the
sample to be of NGL.

c} Fuarther, the Notices vide letter ditd. 31.10.2014 addressed to the
Buperintendent of Customs, VYadinar had themselves stated that the
parameters of the imported consignmént i.¢. Birri Condensate are not in line
with the Crude Condensate and the same appeared to be in line with the
Natural Gasoline Liguid (NGL) classifisble under CTH-27101220, therefore
would like to pay differential duty aleng with interest voluntarily under
protest.

dj Shri Pradeep 3. Prabhu, Head of in-house laboratory of the Noticee
who conducted the test of the imported consignment was specifically asked
whether Petroleum Crude Oil or Crude Petroleum Condensate have the
distillation range of 36°C to 178%C but he evaded direct answer and showed
ignorance, Similarly on being shown the test report of Chemical Laboratory,
Kandia he had no explanation and gave evasive reply. He was also asked
whether he could name any Crude Oil or Crude Condensate of any origin
which has APl around 76 and distillation range eround 3649C to 178°C to
which he stated that he doesn't know any of them having the above
characteristics.

17. It appeared from the above discussed facts that the Noticee had
cleared 10596.000 MT of Natural Gasoline: Liquid (NGL) falling under CTH
27101220, valued at Rs. 55,79,23,078/- by way of willlul mis-declaration in
the guise of Sirri Condensate classifying the same under CTH 27090000 in
the Bills of Entry Nos: F-33/07.07.2014. Thercfore, the classification of the
impugned goods declared by the Noticee under CTH 27090800 was wrong
and ligble to be re-classified to the appropriate classification i.e. under CTH
27101220, as discussed above. By way of willful mis-declaration as explained
above, the Noticee have evaded the Custems Duty amounting to Es.
11,02,15,833/- (as per Duty Calculation Sheet at Annexure-A to this SCN)
which was otherwise payable on the goods actually cleared in the guise of
“Sirri Condensate™ and hence the said amount of Customs Duty is liable to
be recovercd from EQOL under Scction 18(2) of the Custom Act, 1962/the
bond executed during the provisional assessment/Section 28 of Customs Act,
:glﬁf alang with applicable interest at the prescribed rate under Sections
(@) ihid.

18, It appeared that the Noticee had imported 10596.000 MT of Natural

Iﬁﬁ;ﬁﬂ]inc Liguid (NGL), classifiable under CTH 27101220 and filed B/E No F-

33/07.07.2014, mis-declaring the description and ‘also mis-classifying the
vargo as "Sirrl Condensate” and classifving the same under CTH 27050000 |
in the Bill of Entry to evade the payment of appropriate emount of Customs
Duty leviable thereon and hence by suppressing the correct description and
mis-clagsifving the imported goods the Noticee had contravened the |
provisions of Section 46 of the Customs Act, 1962 and rendered the

11
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impugned goods liable to confiscation under Bection 111{m) of the Customs
Aect, 1962,

19, It appeared that the said act of willful mis-declaration of description
of “Natural Gascline Liquid (NGL)” as “Sirri Condensate” and falsely
classifying the same under CTH 27090000 was done by the Noticee with an
intention to evade payment of appropriate duty leviable on the impugned
imported goods covered under CTH 27101220, By the act of mis-declaration
of description and mis- classification of goods in the Bill of Entry No. F-
23/07.07.2014, EOL had rendersd the "10596.000 MT of "Natural Gasoline
Liquid (NGL)" liable to confiscation under the provisions of Section 111 {m]) of
the Customs Act, 1962. For the said act of omis=iong and commissions, on
the part of EOL for evasion of duty which had rendered the impugned goods
liable to confiscation under Section 111{m) of the Customs Act, 1962, they
have rendered themselves liable for penalty under Sections 114A and 112(a)
of the Customs Act, 19632,

20, The above act of omission and commission culminated into
issuance of Show Cause Notice No. VIII/10-533/Commr./O&A /2015 dated
15-02-2016, asking the Noticee to show cause as to why:

(a) the classification of the goods imported i.e 10596.000 MT declared
as Sirri Condensate and wrongly claimed by them under CTH 27090000 in
Bill of Entry No, F-33/07,07.2014 should not be rejected and appropriately
reclassified as Natural Gasoline Liquid (NGL) and re-assessed under CTH
27101220 and the benefits claimed under Notification No. 12/2012-Cus dtd.
17.03.2012 (Sr. No. 127) should not accordingly be denied.

b 10596.000 MT of Natural Gasoline Liquid (NGL) reclassified under

TH 27101220, valued at Rs. 55,79,23,078/-, cleared illegally by them under
B/E Ne. F-33/07.07.2014 should not be confiscated under Section 111 {m) of
the Customs Act, 1962. However, as the goods have been cleared on the
Provisional duty bond and are not available for confiscation, why firie in lieu
of confiscation should not be imposed on them under Section 125 of the
Customs Act, 1962,

(c) The Bill of Entry F-33/07.07.2014 should not be finally assessed

under CTH-27101220 and the Customs differential duty amounting to Rs,

11,02,15,833/- (Rupees Eleven Crores Two Lacs Fifteen Thousan Eight

Hundred Thirty Three Only] on 10596.000 MT of Natural Gasoline Liguid

{NGL} as detailed in Annexure-A to this notice, should not be recavered from

th:m under Section 18 (2] of the Customs Act, 1962/the bond executed
the provisional assessment,/Section 28 of Customs Act, 1962,

.-xa'*”*

lil-hl

'II
51!” Interest should not be recovered from them on the said differential
stoms duty, as at (c) above, under Sections 18(3) of the Customs Act,
1962, read with Section 28AA of the Customs Act, 1962, |

I'I-
g :""J"r
;j}ﬂﬁ
E 'U
""-

(2] Penalty should not be impesed upon them under Section 114A of
the Customs Act, 1962 for the reasons discussed above, [

i Fenalty should not be imposed upon them under Section 112(a) of
the Customa Act, 1962 for the reasons discussed above.

12
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(& The amount of duty of Rs. 11,02,15,833/- paid vide Challan Nu.l
373/31.10.2014 and inferest of Rs. 63,59,303/- paid vide Challan No.
374/31.10.2014 should not be sppropriated apainst duty and interest.

DEF )

. The Noticee had vide their letter dated 06-06-2016 made their
submissions, wherein they have stated that the SCN is totally vapue as while
it seeks to classify the Sirri condensate imported by it as Natural Gasoline
under CTH 2710 1220 on the basis of the Chemical Examiner's report 1o
conform to the distillation range for Naturel Gasoline as per GFA 3132; that
it may be pertinent to note that the Chemical Examiner has, in its report,
nowhere stated that the product is other than crude petroleum oil as
declared by it or that it merits classification as Natural Gasoline under CTH
27101220 as has been made out by the department; that the Chemical
Examiner has very rightly refrained from giving his copinion regarding the
exact classification of condensate as he was fully aware that merely because

one of the parameter of condensate imported by it was commeon with that of |

Natural Gasoline was common would not lead an inferénce that the preduct |
15 to be considered as natural gasoline as it is a matter of record as bruught
out in earlier investigations where opinion/ statement of Chemical Examiner
and Dy. Chiel Chemist were recorded that the physio chemical properties and
parameters of c¢rude condensate overlapped with physio chemical
characteristics and parameters of some refined / processed products of CTH
2710 and the two products cannot be distinguished on the basis of basic
parameters like ash content, flash point, sediment content, water content,
acidity, distillation range etc.-and that in such circumstances it becomes
imperative to call for load port report, origin certificate or supplier’s certificate
which are to be matched with laboratory result in order to confirm the goods;
that in view of the overlapping nature of the physio chemical properties and
parameters for crude condensate and refined processed products, it was
imperative for the investigating officers to call for the load port report,
supplier's certificate, quality report and to carryvout investigations at the
supplier's end to find out the correct nature of the product supplied; that in
the absence of the same merely because the distillation range or the API
gravity matched with that of Gasoline, that by itself will not render
condensate imported by it as Natural Gasoline especially when all the
relevant documents like Bill of Lading, Invoices, Quality report, Supplier’s
certificate of origin, contract, shipment report described the product as
condensate and the price negotiated was for condensate and not a refined
product; that therefore the proceedings initiated by the SCN are liable to be
dropped.

21,1 The Noficee further submitted that the issue regarding
" -classification of condensate, has already been decided by the Hon'ble
! TTribunal in its favour vide its order No, A/123/12312/2014 dated
18.12.2014 @s reported in 2015 (326) ELT 310 wherein it has been
conclusively held that when products of chapter heading 2709-2710 have
similar characteristics/ compositions, then the only way to entertain the

contrary classifications adopted by the appeflant thereof was to extend the |

investigations to the place of origin of the goods; that the Hon'ble tribunal
further observed that in the case before {1, no enquiry seems to have been
made with the supplier which is under Qovt. of Qatar and it was also not the

13
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case of the Revenue that the customs document provided by the appellant at
the time of clearances were fake or forged by deliberately giving the wrong
description; that the above Tribunal decision is applicable on all fours to the
present case as the goods in question have been imported from National
Iranian Company which is the Government of Iran undertaking and the
accompanying documerits which are all third party documents described the
product as condensate; that there is not even a whisper, leave alone a
suggestion/ allegation in the SCN that these third party documents are fake
or forged; that it is also not departments casc that the gopds are
undervalued; that there is also no evidence that supplier of goods has carried
out any process on the goods, whereas on the contrary the supplier's
certificate clearly states that no process has been undertaken at its end and
no evidence has been brought out to establish that goods were processed at
supplier’s end; that it stands beyond reason as to why will it re-refine the
products which as per SCN are already refined; that therefore the tribunal’s
decision applies on all fours to its case and the entire proceedings are Hable

to be dropped.

o The MNoticce further submitted that during the course of
investigations undertaken by the DRI in the year 2010 in connection with
impart of condensate, the Chemical Examiner has, in his opinion, under
cover of his letter dated 5.8.2010 wery categorically stated that since the
paramelers are overlapping, no amount of testing could determine
conclusively whether the product is crude condensate or reflined petroleum
condensate; that the Chemical Examiner has, in hiz opinion, relied upon the
minutes of the meeting of the Weorld Customs COrganization Harmonizing
Bystem Commiitee whereiti the said committee after due deliberations by
experts from different countries came to conclusion that the Chemiecal
composition and physical properties were so similar and overlapping that
there was no practical way of differentinting between two groups ol products;
that this opinion of the Chemical Examiner clearly shows that merely based
on the testing of product, it cannot be said whether the same was petroleum
condensate or refined petroleum condensate and the other document such as
supplier's certificate etc. are to be referred to for deciding true characteristics
of the producis and therefore, the preceedings initated by the SCN are
gpcordingly lisble to be dropped.

21:3 The Noticee further submitted that as stated asbove, the

classification of condensate petroleum crude oil has been the subject matter

of deliberation by the World Customs Organization and in fact, the matter

was examined by its Review Sub-Committee at its 18th session which

thereafter referresd the matter to the Scientific Sub-Committes for advice inter

=~ = alia on the following points, Le : *(a) appropriate definition or deseription of

Farl " "Natural Gas Condensate™ and "(b) how the product could be distinguished

; "-'.,'.‘@;-*{: .ﬂ‘tm'i similar symthetic product of Heading 2710.7; that the matter was

[~ . thereafter examined by the said sub-committee but it alse could not reach to

dny definite conclusion looking into the complexities of the issues involved

and the overlapping nature of its various characteristics and ultimately

concluded that there was almost no practical way of distinguishing betwesn

the two groups of products. The matter was ultimately submitted to

Harmonized System Committee which was entrusted with the job of providing
a suitable definition of the gas condensate as is evident from the Harmonised '
Syatem  Committee, Brussels 24th seesion report dated B.10.1999 also |
referred to with approval, extracted and relied upon by the Hon'ble Tribunal |

14
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in Para 6.3 of its order dated 18.12.2014 referred to above; that after due
deliberations and recommendations, the Explanatory MNotes of HSN were
amended in the year 2002 wherein Chapter Heading 27.09 following addition
was made : "The heading also covers gas condensate i.e. crude oil obtaned
during the stabilization of natural gas immediately upon its extraction...”
that once it has been held by International Organization like World Customs
Organization that physio chemical parameters of crude petroleum oil,
petroleum condensate and petroleum products of CTH 2710 are difficult to
differentiate due to overlapping nature and that there is almost no practical
way of distinguishing between the two groups of products and once Dy. Chief
Chemist in its correspondence with DRI has also opined that supplier's
certificate is an important document in such cases, the parameters of which
are to be matched with that of lab result in order to conform the goods, no
inference can be drawn from the Chemical Examiner’s report without calling
for any literature or quality report or inspection agency report from supplier
and the inferéence drawn by the department is patenily wrong and
unsupported by any other evidence; that the DRI officers had required it vide
its letter dated 30.10.2014 to submit copies of bill of lading, inveice, load port
report, contract, discharging plan ete. which was duly submitted but has now
decided the classification without any reference to such reports; that in its
case the supplier has given a clear certificate that the Sirr condensate
supplied by it are crude cils obtained from stabilization of natural gas
immediately upon its extraction and that condensate is natural, independent
stream coming from the fields and do not undergo any other process; that in
spite of categorical and unequivocal certificate from the supplier; Siri

condensate imported by it can never be considered as Natural Gasoline as is |

being proposed in the SCN and therefore, the proceedings initiated are,
therelore, liable to be dropped.

21.4 The Noticee further submitted that the provisions of Section
18{2) of the Customs Act, 1962 under which the differential duty is
recoverable after finalization of provisional assessment and those of Section
28 and in particular of Section 28(4) ibid are mutually exclusive: that the
provisions of Section 28 are invocable only when there has been some non-
levy or short levy in cases where final assessment has already taken place
and such non levy or shert levy can be recovered within the time limit
prescribed under sub-section (1) of Section 28 of the Customs Act, 1962 with
reference to the relevant date under Explanation to Section 28: that the
relevant date in case of provisional assessment is when any short levy or
non-levy is detected after adjustment of duty as a consequence of final
asscssment under Section 18 of the Customs Act, 1962; that the provisions

of Section 28 of the Customs Act, 1962, therefore can come into play only |
when there is any short-levy or non-levy which is detected after provisional |

assessment 18 finalized and adjustment of duty has already been taken place
ds contemplated under Section 18(2) of the Customs Act, 1962; that Section
28 of the Customs Act, 1962 has, therefore, no application in respect of
‘provisional assessment as such, as any short-levy or non-levy has vet to take
place and relied upon the following case laws: {a} Finolex Industries Lid. V CC
reported in 2003 (159) ELT 949 (Tri); (b) Sterlite Optical Technologies Ltd. v.
CC, Mumbai - 2003 (53) RLT 721 (T-Mum.); (¢} Radiant Acrylic v. CCE,
Jaipur - 2005 (66) RLT 778 (Tri.-Del.); {d) Commissioner of C. Ex. & Customs,
Mumbai v. [T.E2. Ltd. reported in 2006 [203) E.L.T. 532 (8.C.) and (e}
Seratkella Glassworks Works Pvt. v. CCE Patna reported in 1997 {91) ELT
497 (5.C.).

I




Ol - 20240687 10AMO000865 018
D10 M, PN CLUST M-PRVSCORAO004-24-25

215 The Noticee further submitted that it can never be charged with
misclassification of the goods as this was a case of provisional assessment of
goods where the assessments were to be finalized on the basis of test report
from the Chemical Examiner and original import documents; that the import
of crude oil is always subject to test and the assessments are fnalized in
accordance with the test résults: that it is not department's case that
chemical parameters were mis-declared; that the Cargo Manifest, Certificate
of Origin issued by NIOC, Certificate of quantity & quality issued by NIOC,
Bill of lading filed by it along with the B/E specifically indicated the APl
gravity to be ¥7.2 and hias been so found on test by Chomical Examiner also;
that even then the SCN propoges fo treat the imported product as Natural
Gasoline on the basis of APl gravity which was already declared as 77.2; that
in view of this, they cannot be charged with mis-declaration of the description
of the poods, once the said goods conform to the description as given in the
suppliers’ documients, load port decuments and its own contract and the APL
gravity was correctly declared by it; that therefore the the SCN is totally
untenable and without any basis and is accordingly liable to be dropped.
Further, as stated above, once the goods have been correctly described in all
ite documents along with APl gravity, it cannot be charged with any mis-
declaration and consequently the goods cannot be confiscated under Section
111{m) of the Customs Act, 1962 and the proposal in the SCN in this regard
is liable to be dropped.

216 The MNoticee submitted that once the goods cannot be
confiscated, as brought out above, the gquestion of imposing any fine in lieu of
confiscation does not arise; that the goods cannot be confiscated under
Bection 111 {m) of the Customs Act, 1962, It is his submission that even
assuming that the goods could have been held Hable to conliscation, they
could still have neither been confistated nor redemption fine be imposed as
these goods were never available for seizure/confiscation at the time of
investigations which were initiated after the goods had already been cleared
and relied upon the cases, Punjab & Haryana High Court in the case of CCE
Va. Raja Impex Pvt. Ltd. reported in 2008 {229) ELT 185 (P&H); BEombay High
Court decision in the case of CCE Va, Finesse reported in 2009 [248) ELT
122 [Bom| as upheld by the Supreme Court as reported in 2010 (255) ELT
A120-8C; Commissioner of Customs Vs, Sudarshan Cargo reported in 2010
(258) ELT 197 (Bom): that in view of abave, the proposal in the BCN w
impose redemption fine in lieu of confiscation is totally untenable and
accordingly liable to be set aside,
217 The Noticee submitted that once no differential duty 1s reguired
o be paid by it under Section 18(2) of the Customs Act, 1962 as the product
has been correctly classified under CTH 2709 eligible for exemption under
Motification 12/2012-Cus dated 17.3.2012 [Sr. No. 127), the guestion of
.- *‘:T:,‘ qhmging any interest under Section 18(3) read with Section 2BAA of the
‘Chﬂtnma Act, 1962 does not arise. Further, that the proposal in the SCN to
({ lH'!'Il}j-m!&t:: penalty both under Section 112(a) as well as under Secton 1144 is

E‘E‘F_, Lt 1[_1,* illegal a&s section 114A itsell provides that once & penally is imposed
L Lﬂﬂdﬂr this Bection, ho penalty will be imposable under Section 112, In view
" " of this, the entire proceedings initiated by the SCN are liable to be dropped as
the SCN fails to spell out the exact Section under which it wants to impose
penalty; that the penalty under Section 112{a) can be imposed on a person
who in relation to any goods does or omits to do any act or omission which
wolld render such goods lianble to confiscation under Secton 111 or abets

16
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doing or omission of such act, whereas in the present case, as brought out
above, it has neither done any act or emitted to do any act which hasl
rendered the goods liable to confiscation as there has been no mis-
declaration on its part in respect of the description of the goods, and
therefore, a penalty under Section 112{a) cannot be imposed: that once once
the assessments were provisional and were yet to be finalized, 8 demand)
could not have been raised under Section 28 of the Customs Act, 1962 and!
duty was required to be adjusted in terms of Section 18 (2) of the Customs
Act, 1962. A demand under Section 28 can be raised only after the
asscssments are finalized and after such finalization, the duty paid and
adjusted is found to be short levied, non-levied etc. either on account of
misinterpretation, mistake etc. or on account of fraud, suppression ete, But|
the same cannot be raised under Section 28 while finalizing the provisional
assessment. In view of this, penalty could not have been imposed under
Section 114 A of the Customs Act, 1962 as this mandatory penalty can be
imposed only in those cases where the duty has been determined under Sub-
scction (8] of Secton 28 of the Customs Act, 1962, Since in this case and in
all cases provisional assessment, the differential duty is deétermined not
under Section 28(4) but under Section 18 (2) of the Customs Act, 1962 at the
time of finalization of provisional assessment, a penalty Section 114 A of the
Customs Aet, 1962 cannot be imposed.

.o I | find that the present show cause notice bearing No, VIII/10-
533/Commr. /O&A /2015 was issued by the Commissioner of Customs.
{Preventive), Jamnagar on 15-02-2016, which was subsequently transferred
to call book on 24-11-2016 pending adjudication of the case, I find that in
similar case of the same Noticee L.e. M/s. Essar Oil Ltd., the Noticee had filed
Bill of Entry No. F-91 dated 28-12-2009 for import of 61626.485 MTs, of
‘Qatar LSC Crude Oil', classifying them under CTH 2709, Test Report dated
15-01-2010 of the Chemical Examiner, Customs, Kandla confirmed the gaﬂdu
in question as ‘other than Petroleum Crude OQil’ therefore classifiable under
CTH 2710, and simultaneously called for further product literature from the |
Noticee. Subsequently, the Chemical Examiner, Customs, Kandla had vide
his letter dated 15-06-2010 opined that the product to be ‘Crude Petroleum
Condensate’ classifiable under 2709, However, the Chemical Examiner,
Customs, Kandla had vide his letter dated 05-08-2010, issued further
clarification, again classifying the goods in guestion under CTH 27101990,
The Show Cause Notice dated 16-08-2010 issued to M/s, Essar Oil Ltd, for
intended mis-classification, was adjudicated by the Commissioner of
Customs (Preventive), Jamnagar vide Order in Original
No.11/Commissioner/2012 dated 28-02-2013 confirming the demand, The
Noticee filed an appeal before the CESTAT and the CESTAT allowed the
appeal of the Noticee vide Final Order No.A/12311-12312/2014-WZB/AHD

referred order of the appellate authority, awaiting decision. Therefore,
o A . present show cause notice was transferred to Call Book. Now, sinee the
Eﬁl‘:‘-&' has been decided by the Hon'ble Supreme Court vide order dated 23-01-
"2024, the present case is retrieved from the Call Book and taken up for the
purpose of adjudication,

17
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23, 1 have carefully gone through the records and facts of the case,
including the charges in the SCN and the rival submissions made by the
Noticee. 1 find that the precise issue to be decided in the present show cause
notice is whether the goods viz. ‘Siri Condensate', particularly ‘Crude
Condensate’ is classifiable under CTH 27090000, as classified by the
Moticee, or under CTH 27101220, as alleged by the department since it
possess the characteristics of Natural Gasoline Liquid [NGL), based on the
test report of Chemical Examiner, Customs Laboratory, Kandla. 1 also, find
that the similar issue in another case was challenged in the CESTAT by the
Noticee against the Commissioner of Customs, Jamnagar's Order in Original
MNo.11/Commissioner/2012 dated 28-02-2013.

24, I find it intrinsic to visit the decision of the CESTAT in the said

case referred to above and reported in [2015(326) ELT 310 (Tri. Ahmd)|,

wherein the CESTAT held that -
"8, Heard hoth sides and pevused the case recards. The Isyue involved iy as 1o wial
should be the correct classification of the imported goods described av ‘Qlatar Low
Sulphur Condensate' (Qatar LSC) in the Bill of Entry No. F-21, dared 28-12-2009
Main appeliam is claiming the classification wader CTH 27090000 as a natiral gas
condensate whereas the Adiudicating authorily has held the classification of the goody
under CTH 27107990 based on the test reparts and weitten opimions given by the
Chemical Examiner, Kandia If the goods are classiffable under CTH 27090000 then
all the goods ge! exempted under Notification No. 21/2002-Cus., dated 1-3-2002 read
with Notlfication Na. 74/2008-Cus.. dated 4-6-2008

8.1 Both the above competing entries as per Custom Tariff dct are as follows | -

Tariff Deseription of goods

Tterns

IF0CO000 Petroleum oils and oils obtained

= — Jrom Bituminous minerals, Crude,

2710 Petroleum oils and oils obtained
from bituminous miinerals, other
than crude; ——

27101990

6.2 Corresponding HSN explanatory notes for CTH 27.09 and 2710 are as folflows !

27.09 PETROLEUM AND OILS OBTAINED |
FROM EITUMINOUS MINERALS CRUDE.

This heading covers crude pefroleum oils and erude oils obiained from hituminous
minerals (e.g from shale, calcareous rock, sand), Le., natwral products, whatever
their composition, whether obrained from normal or condensation oll-deposits ar by
the destructive distillation of bicuminous minerals. The crude olly thus obiained
remain classified in this heading even when they have been subjected to the following

Pracess:

) Decantation.
i2) De<salting

¢33, Dehyvdration

{4 Swabilivation in ordér (o normalize the vapour pressure

(3} Elimination af very light fractions with a view to retwrning them to ihe ofl- |
depasity in order to fmprove the drainage and mainiain the pressure,

(6} The addition of only those hydrocarbons previously recovered by physical
methods during the course of the above-mentioned processes,

(7) Any ather minor procesy, provided it does not changs the essentiol cherdeter of
the product
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The heading also covers gas condensates, le. crude ofls obtained during the
stabilization of natural pas immediately upon its extraction, This operation consists off
obiaintng. mainly by cooling and depressurization, the condensable hydrocarbons C4
te approximately C20) from the wet natural gas,

27.10 FETROLEUM OILS AND OILS OBTAIFND
FROM BITUMINOUS MINERALS, OTHER I
THAN CRUDE: FPREPARATIONS, NOT |
ELSEWHERE SPECIFIED OR INCLUDED, !
CONTAINING BY WEIGHT 70% OR MORE
OF PETROLEUM OILS OR OF OIS
OBTAINED FROM BITUMINGLS
MINERALS, THESE OILS BEING THE
BASIC CONSTITUENTS oF THE
PREPARATIONS; WASTE OILS.

Peirofewm oils and oils obtatned from bituminous minerals fother than crwde) ond
preparations not elsewhere specified or included, containing by weight 70% or more
af petroleum oils or of ails obrained from bituminous minerals, these oils helng the
basic constituents of the prepavaiions, ocker than wasig oils; ™

f3 As per the above HSN explanatery notes., which are followed for interpreting the
Crsioms Tarlfl also, afl petroleum oils and ofly of CTH 27.08 are obtained from
Bitumirouws mineraly fe.g Shale, Caleorows rock and sand) and are natuwral products
bui also include zay condensates obiained during stabilization of matural pas
inmmtegictely wpon it extracifon, However, the processes like De-calcination, De-
salting, Delydration, Stabilisation, Elimination of very light fractions, cooling and de-
pressurication efc. for oblainfng condensable ydrocarbons (C4 fo C20) from the wet
matural ooy does mot take the end gas condensates ol of CTH 2709, On the ather
fhand CTH 27,10 comtained pefrolenm oils and oils ebtained from bituminaus minerals
which are other than crude, The logical imterpretation of the above HSN explanatory
Wil be whether the goods imported by the main appellant have only undergone the
processes specified fn HSN explanatory nates wunder CTH 2709 or have wndevgone
anty other process which is so major that it change the essential charter of the natural
product. Learned advocate appearing on behalf of the appeilont argued that Jatar
LEC f5 @ mixture of matural Hydrocarbons on which no process other than those
specified in HSN explanatory notes under CTH 27.09 has been undertaken. Thar
similar composition of products of CTH 2910 could overlap for some mixiures of CTH
2700 That internationally it Is not possible to distinguish between the two colegories
af products of 27.09 and 27101990, It is observed from the report dated 8-10-1996 of
Harmonized System Committer of World Customs Orpanization, Brussels o
elassification of 'Gas Condensates " that "Gas Condensare  of CTH 2709 are simifar in
composition fo someé of the products of CTH 2710, Para I fo' 13 of their réport is
relevant and is reprodiced below ; -

UHow to distinguich Upoy condénsates™ from similar syprthetic producty of heading
2740

"Il thix regord there was almosr conremsuy in he Sub-Commiiiee thai the

.. chemical composition und physical characteristics of “gos condensares™ and similar
f._.,,{‘ svethetic products of heading 27,10 were in fact very simifar and overlopped in my
B s, There way almost no practical way of distinguishing between the two groups of

i

After discarsion, the Sub-Committee opreed that the information obiaived xo for
way insufficient for reaching a satisfactory corclusion In respect of the definition of
“gax Condensales” and distinguishing them from the similar products of heading
27.16. Nevertheless, the Sub-Committer agreed fo submit fo the Review Sub-
Committee the following fexi concerning the description of “gas condensates”, For
the first fndent, on which opimions were divided, there ave rwo options, (1) the rext
drafted hy the Secretariar on the basis of information provided by China and tie EC
and (23 an alrernaiive fexi drafied on the basis of Infermaiion provided by the US
Borh rexis have been placed in square brackets:
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“MNeatural By condensales

- fare crude gils obtained from the stabilizavion, immedialely on exfraction of matural
gax. This operation consisis of exiraciing the condensable hydrocarbons coniained in
the "wet " natural gas, mainly by eooling and depressurization (through throttlingl] or

= fare oblained ai wellsite gas processing planis, by condensing T4 io
approximately C20 hydrocarbons comtained in the “wet ™ natural gas)

« normally copsist of (04 10 approxzimalely T20) hydrocarbons with no unsalurared
Iydrocarbons or only trace amounts thereof; the maln components are (C6 to C9)
indracarhans,

- arg normaily clear or rransparent Niguids, bt sometimes are vellowish or colmred,

- approximately (S00% by volwme diseil at about (200)°C;

- (have an octand valie mot exceeding 30);

fharve an APT gravity of 55 1o 63},

12, In view of the Scientific Sub-Committee's fndicarion that @ definition af “gus
condensates” and how to distinguish them from similar products of heading 27.10
could not be satigfactorily produced, the Review Sub-Committee at fis 19th Session
agreed that the proposal for a mew subleading in heading 27.02 fo cover “gas
condensates” should not be further examined during the review cyele for the HAS
202 version.

13, It is alvo felt thar the elassification of “gay condensates " showld be submitied
the Harmonized System Committee together with the information obiained so far from
Chinese EC, the United States end Canada; administrations were invited to provide
Surther Information regoriding the chemical compogition, physical characteristics and
definitian af the "gas condensates " under consideration.

7. inithe light of above factual matrix, it is apparent that there are overlapping in the
nature and properties of Natural Gos Condensates of CTH 2709 and some the
synthetic products of CTH 2710, This dispute/confusion hax heen bternationolly
accepted by the: World Cusroms Organization, Brussels ax per report daved B- (- | 9916
af Harmonised Spstems Commitiee on classification af 'Gas Condensaies |, Chemical
Examiner, Kandla in ity very firse veport dated 29-1-2010 certified that the sample
dested is pale yellow oily liguld and iy comprived of mixture of mivieral hydrocarbans,
In the same vepori, ke Is opining that the sample is of ‘other than petrolenm crude”
and in the same breath he further asks for the literature on the elaim of the appeliant.
When the literature is supplied by the Superintendent, Vadingr Chemical Examiner
promptly confirm that samples are of crude Petroleum and ave classifiable under SIT
2709 of HSN. A chemical analyst dealing with physico chemical testing of perrolenm
produets Impulsively could not have said in report dated 29-1-2010. that the goods gre
— ‘other than Petrolewm Oil° and simultaneously asking for the literature/velated
rﬁ*_,"pi.-.'_-ﬂ_:‘m\\ documents when internasionally it is accepted thar it is difficult 1o distinguish ‘Gas
! ndensates’ of CTH 2709 and similar synthetic products of CTH 2700, The same
mmfﬂ' be said af all the bills of entry of Crude O finalized by Superintendent, Vadinar

/ J'j&ﬁv rder F. No. VIIA8-4/FINZOOG-Pr 11 daved 25-2-2010. It is alse obsérved
o, i

after a favourable report dated 15-6-2010 was given by the Chemical Ecaminer,

cont A% saying that imporied goods are Crude Petroleum Condensate, DRI obtained fresh
ST apinion dated 5-8-2010 from the Chemical Examiner by writing a letter dated 22-7-
2010 Para 5 & & af this fétter read as follows -

*3. Your rest report, above mentioned letrery and statements do not give any
conclusive opinfon of the subject goods. It also appears that vou have réfrained
yourself from giving specific details of the process which the said goods have
wundergone and other details which may help in deciding the correct
classtfication. It appears thar vou have rather given conflicting reports and
repiies, which do not fead 1o conclusion of correct rotivemomenclafiee
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\ classification of the goods. Ax you ure aware, these particular imports have
Revenue implication Involving crores af rupees.

fi. It is therefore advised that the matter may be taken seriously and specific
and  conclusive and reasoned reports showlng nofure’nomencloture - and
classification of the goods on the basis of the test conducted be submitied (o
this affice URGENTLY, "

& Two slatements doted 6-7-2010 and 29-6-2010 af Dr, Gyan Prokash Sharma,
Chemical Examiner Grade-1, Kandla were alse recorded by the investigation to clarify
the conflicting apinions given by the Chemical Examiner, It is observed from answer
fa Q. N 3 in the statement dated 6-7-2000 and answer (o Q. No. | of viatement dated
29-6-2010 thet Chemical Examiner was aware of the overlapping and similar nature
af Crude Gay Condensate of CTH 2709 and similar synthetic products of CTH 2710,
It the event of confiiciing opiniony appellant was clearly fustified in asking for the
cross~cxaminaiion of the Chemical Examiner which was rejecied by the adjudicating
authority, It is ohserved from the fudgmenis relied upon by the adiudicating authority
fa refect the cross-examination, as discusyed in Para 33.2 of the OI0. dated 28-2-
2003, that none of them savs that cross-examination in all cases showld be denfed, In
the relled upon éasg low of Jagdish Shavkar Trivedi v. CCE, Kanpur - 2008 (194
ELT 200 (Tri-Del) the person mentioned in Supreme Cowrt's exiracted passage,
whase cross-examination was asked for, was an informer. In case of anti-
amuggling/anti-evasion cases name/identificarion of informer iy always protecred. In
oihier relled wpon case, it was never said by any court that cross-examination should |
be invariably refected. Rather most of the judgments relied upon by the adiudicaring
autharity say that réquest of eross-examination hay to be seen with respect to facis of
each case. In the present proceedings the report, opinion and statements of the
chemical examiner arve the only evidences with the Revenue to say that imported goods
are required fo be classified under CTH 2710. Therefore, adjudicating authority was
mit right tn refeciing the crosi-examination af the chemileal examiver,

8.1 Learned AR relied upon the case law of Relignce Cellulose Producis Lintited v,
CCE, Hyderabad {swpra) arnd Hindaleo Industries Limited v, CCE, Allahabad {supra)
te argwe that chemical report of the departmental chemical examiner canmol be
brushed axide. Para 12 of the Apex Court judgment in the ease of Reliance Cellulose
Products Limited v, CCE, Hyderabad fcupra) is reproduced below : - .

“I12, These orders are now under challenge before this Court. We were
referred 1o a mumber af tesi reports obtained by the appellant from various
persony and on the basis of these opinion, the reports of the Departmental
Chemical Examiner and alse the Chief Chemisi were assailed. We are of the
view thai the Assisiant Collector cannot be said 1o have erved in relving upon
the reporis given by the Chemical Examiner and the Chief Chemisi, Ir may be
that in a given case, the report of the Chief Chemist may be demonstrared to be
palpably wrong. In such a case, the Court may direct re-examination of the
whale issue. But that is wol the caye here, It has nei been shown that the
Chemical Examiner or the Chief Chemist were in error in their analysis in any
way. The views expressed by the Chigf Examiner and Chief Chemist of the
Government cannol be lightly brushed aside on the: basis of apinion of some
private persons obtained by the appellont, © '

it iy seen fraom the above that Hon'ble Apex Cowrt has also observed that there could
he a sitwation where report of the Chemical Examiner i palpably wrong. In the
present case we observe Hiat chemical examiner has given comflicting opinlons,
therefore, the sane cun be questioned. The facis of the case before the Apex Court
were thus different than the facts and circumsiances of these proceedings. In the case
of Hindalco Industries Limited v, CCE, Allahabad (supra), Hon'bie Allahabad High
Court only obsarved that If assessee is not satisfied with the analysis report he can ask
Jor retést In the present case, appellant is not agitared with the physico. Chemical
analysis made by the Chemical Examiner bur Is aggrieved with the opinions given by
him in the elassification of the Imported goods. It is now a settled proposition of law
that a chemical examiner can glve opinion on the chemical nature of the goody tiested
but cammot suggest whether a ‘Gas Condensate’ imporied by the appellant will be
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classifiable under 3709 or 2710, The international authorities on clossification .of
'‘Crude Gay Condensate’ has ecpressed concern and confusion over the difficulty in
distinguishing these products of CTH 2709 from similar synthetic producis of CTH .
270 When  products of CTH 2709 and 2710  have  similar
characteristics/compasitions then the only way o enigriain a contravy elassification
aolopied by the appellant, was o extend the investigation to the place of arigin of the
goods. No such enguiry seems to have been made with the supplier which is owned by
Gove, of Qatar, It is also not the cove of the Revenue that Customs documents provided
by the appellant af the time of clearance are foke or forged by deliberately given o
wrong description. Appellant has argued that the price al which the 'Gas Condensate’
ix imported tallies with the crude rates as per the established journaly of the imported
prodicts, There (s no evidence on record fo indicate ihat imported goods were of
refined category falling under CTH 2910 which fetched higher value in infernational
ol marke!, Rather ihere is no case that the fmported goods ave wndervaled. It iy alvo
difficult 1o comprehend that the present imporier will bring refined producis for re-
refining of the same again. It is not the case of the Revere that appellant has sold the
impoirted goods ay such. Nothing was brought on record that non-aromatic constituent
af the imported goods was more than aromatic consilivents, by way of a chemical test
report, s reguived under Chapter Nopte 2 of Chapter 27 af the Customs Tarifl Aet.
Thire s olse’ nothing on record that the supplier of imperted goods has done any
major praocesses on the natural product other than those specified in HSN explanarory
notes umder HSN Heading Mo, 2708

and, allowed the appeal filed by the Noticee.

25. | further find that Civil Appeal Nos. 5719-5720/2015 was filed by
the department against the above order of the CESTAT, wherein the Hon'ble
Supreme Court has dismissed the appeals holding that “the findings arrived at
by the customs; Excise & Service Tax Appellate Tribunal (for short "CESTATY] are
[findings of fact and twe do not find any substantial question of low at afl.”

26, Upon perusal of the above referred CESTAT's order, | find that
the CESTAT has critically examinéd the issue and in its finding held that
internationally it is not pessible to distinguish between the two categories of
products of 27.09 and 27101990, as it is observed from the report dated 8-
10-1996 of Harmonized System Committee of World Customs Organization,
Brussels on classification of '‘Gas Condensates' that ‘Gas Condensate’ of CTH
2709 are similar in composition to some of the products of CTH 2710, In this
regard there was almost consensus in the Sub-Committee that the chemical
composition and physical characteristics of "gas condensates” and similar
synithetic products of heading 27_10, therefore, there was almost no practical
way of distinguishing between the two groups of produets.

{ I also find it relevant to comprehend the findings of the CESTAT
FER 'ng the repun: of r_he Eh::mica] Examiner that a thl:miml an_alvst

not have said in his report that the goods are ‘other than Petroleum oil'
. simultaneously asking for the literature/related documents, when
= ttrnaﬂﬁna.i]}* it is accepted that it is diffioult to distinguish ‘Gas
Condensates' of CTH 27.09 and similar synthetic products of CTH 27.10.
Also, when products of CTH 2709 and 2710 have similar
characteristics fcompositions then the only way to enfertain & contrary
classification adopted by the appellant, was to extend the investigation to the
place of origin of the goods. In the present ease also, 1 find that no enguiry
seems to have been made with the supplier M/s National Iranian Oil
Company, [ran (NIOC), a government-owned National Oil and Natural
Gas producer under the direetion of the Ministry of Petroleum of Iran, buat on
the contrary | find from the records that the Noticee has provided a certificate
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bearing No, PMO-MK/1715/93 dated 29-10-2014 issued by NIOC, marked as
Annexure-C to their defense submission dated 06-06-2016;, wherein the
supplier has declared that Sirl “Condensate, being supplied by NIOC are Crude
wils oblained from the stabilization of natural gas, immediately upon its extrociion
This Operation consists of extracting the condensable hydrocarbon contained in the
Wet natural gas, mainly by cooling and depressurization. The condensate is a

natural, independent stream coming from the fields and do not undergo any other |

process.”, which is in consonance with the parameters mentioned in Para
27.09 of the Explanatory Notes, Fourth Editlon (2007}, Volume-1, issued by
the World Customs Organization, and referred in CESTAT's order discussed
in paras supra. 1 find that it is not the case of the department that Customs
documents provided by the Noticee at the time of clearance were fake or

forged by deliberately given a wrong description. [ also find force in Noticee’s |
contention that the price at which the ‘Gas Condensate’ is imported tallies |

with the crude rates as per the established journails of the imported products
and there was no evidence on record to indicate that imported goods were of
refined category falling under CTH 2910 which fetched higher value in
international oil market, nor a case that the imported goods were
undervalued.

28 I also place relianes in the case of Commissioner v. Odl India Lid.
reported in 2002 (148) E.L.T. 802 (Trl, -Del.), wherein the CEGAT has relied
an the relevant portion of the Board's TA No. 125/81, dated 17-11-81, which
reads as follows -

*4. The Ministry of Petroleum, Chemicals & Fertilizéers, {Departmenl! of
Petroleum) who were consulted, have examined the matter in detail in
consultation with the Qif & Natural Gas Commission and Oil India Ltd., who
arg the producers of crude oil in the couniry. Bosed on their opinion, that
ﬂﬁrﬂz:ryrhaua advised that Condensate is a petroleum in natural stafe and is
crude oil.

5, Having regard to the advice tendered by the Ministry of Petroleum based
on the opinfon of the trade Hrldemrﬂﬂdlﬁ'r Board 1s of the view that
Condensale is classifinble as crude mineral ol under item 68 CET."

and held that "...B. in wview of the Board's elariffeation dated 17-11-81 the

Rewvenue cannot take' up a contention that condenzsate will not come under ltem 68 of
the eld Tariff. The above clarification further makes it clear that condensate s o
petroleum in natural state and is crude oil. It is to be elassified as crude mineral oil. If
that be so, it would directly come under sub-heading 2709.00 which takes fn
petroleum oils and oils obtained from bituminous materials and crude.”

29, | further find that Civil Appeal was filed by Commissioner of

Central Excize, Shillong against the above CEGAT Order, before the Apex |

Court [reported in 2004 (170} E.L.T. Al116 (3.C.)] and the Hon'ble Supreme

Court, while dismissing the appeal on the ground of delay as well as on |

mierits, passed the following order

s ~3 "y “The Cluil Appeal is dismissed on the ground aof delay as well as on merits.
5 ‘!' The Appellate Tribunal in its impugned order had held that petroleum
&"-’ iy L)

L 1' | produets, condensate Jormed by condensation of lighter fraction of crude oil

o G ,5" during process of separation iz petroleum in natral state, and crude oil

classifiable as crude mineral oil under sub-heading 2709.00 of Central Excise
TarffAct, 1585,

The Policy Circular No.28/(RE-99)/99-02 dated 18.08.1999 issued by the
PGRET, New Delhi, in agreement with WCO, also clarifies that ‘Condensate is
classifiable under CTH 27090000
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30, I find that in view of the discussions and findings by the Tribunal
halding the goods i.e ‘erude condensate’ rightly classifiable under CTH
2709 instead of CTH 2710 as alleged by the department, the endorsement by
the Hon'ble Supreme Court to the finding of the Tribunals, dismissing the
appeal of the department, and reliance placed by me in the case cited herein
above, | am of & considered wiew that the 10596.000 MT of ‘Sirrl
Condensate’ imported by the Naticee M /s, Essar Ofl Ltd., Khambhalia, vide
Bill of Entry No. F-33 dated 07.07.2014, is rightly classified under CTH
27090000 and 1 hold accordingly.

a1, In view of the above discussion and findings, I pass the following

order:-

ORDER

1 drop the proceedings initiated vide Show Cause Notice No.
VI 10-333/ Commr. /O&A /2015 dated 15-02-2016 against the Noticee M/s.
Essar Qil Ld., PO Bax No.24, District - Dey Bhumi Dwarka, Pin - 361 305,

32. This order is issued without prejudice to any other action that
may be taken against the Noticee or any other person under the Customs
Act, 1962 or any other law for the time being in force.

{ﬁﬁ;ﬁﬁﬁ?W

Commissioner
F. No. VIl /10-533/Commr. { Q8 /2015 Date : 10-09-2024
BY Speed Post A.D/ E-MAIL.
To

M /=, Essar Oii Ld.,

PO Box No.24,

Head P.C Khambhalia,
District - Dev Bhumi Dwarka;
Pin - 351 305

Copy submitted to;

The Chief Commissioner, Customs Gujarat Zone, Ahmedabad.

The Additional Director General, DRI, AZU, Ahmedabad

The Deputy/ Assistant Director, DRI, RU, Jamnagar

The Deputy/ Assistant Commissioner, Custom Division, Jamnagar.
The Deputy Commissioner (Systems), Customs (Prev.), Jamnagar.
The Superintendent, Custom House, Vadinar.

Chuard File,

D0
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