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ORDER.IN-APPEAL

Appealhasbeenfiledbytr//s.lntermediatesandChemicalsPlotNo.l6,

Hitendra Nagar sahakari Audoyogik Vasahat Ltd, N.H.B, Sardanagar, Ahmedabad,

(hereinafter referred to as 'the Appellant') in terms of Section 128 of the Customs Act,

1962, challenging the assessment of Bill of Entry No. 8896843, dated 23.11.2023

(hereinafter referred to as 'the impugned order') passed by the Assessing officer, i.e.. the

Assistant commissioner, customs, lcD - Khodiyar, Gandhinagar (hereinafter referred to

as the'adjudicating authoritY').

2. Facts of the case, in brief, as per appeal memorandum, are that the

Appellant had tmported the goods viz. 40.000 MT of "Ammonir"rm Thiocyanate", under

cTH 28429090, (hereinafter referred to as "import goods"), vide Eiill of Entry No 8896843,

daled 23.11 .2023 from M/s. Jiangsus Liaoyuan Environmental Prt:tection Technology co.

Ltd., china, with underlying lmport lnvoice and Packing Lisl No. 1c231018, dated

18.10.2023 and Certificate of Origin No. 0123111a;02O07667 (Sr No'

ccPtT3020123001 1530)

2.1 On passing assessment order, after assessment of the aforesaid Bill of

Entry (hereinafter referred to as ''the impugned order"), import goods were cleared on

payment of total duty of Customs amounting to Rs. 8,21,044/-, which was paid .y.,{"qa
Receipt of Challan No 2046765109, dated 23.11.2023 and imp:rt goods were'oJeaje-d,

''l":il,r 1'1,thereupon. 'i:. , ., .'

2.2 Upon clearance of the goods, the Appellant learnt that the beriefit of' -

concessional rate of duty was admissible on the import and cle;lrance of import goods.

The said concessional rate was as per the Notification No.5l/20'18-Customs, dated

30.06.2018. The said Notification provides for concessional rate of duty. The applicable

Sr. No. in respect of import goods is A244 of lhe Table given under the said Notification.

As per Column (4) against the said Sr. No.A244, the extent ol tariff concession (as a

percentage) of applied rate of duty is 45%. Thus, the applicable effective rate comes to

55% of applied rate of duty. The applied rate of duty is7.5%. Thus, the applicable effective

rate comes to 4.125%.

2.3 The Appellant had paid duty at the rate of 7.Sok, vvhich is without availing

duty of exemption, available by way of the aforesaid concessional rate of duty i.e.4.125%.

Thus, the Appellant had paid duty in excess of what was required to be paid. The

Appellant submitted that it is well within their legitimate and legal right to claim and avail

benefit of the aforesaid Notification, by way of claiming refund of duty paid, in excess, as

a result of non-availment of benefit of the aforesaid Notification, as the assessment has

already been done and the delivery of import goods has been taken after the stage of

"out of charge" by the department.
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3. Being aggrieved with the assessment of the impugned Bill of Entry, the

Appellant have filed the present appeal, wherein they have submitted the grounds, which

are under:-

The assessment order of the aforesaid Bill of Entry No. 8896843 dated

23.11.2023, passed by Assessing Authority is bad in law, not sustainable and

contrary to facts & law and the same requires to be set aside; that the impugned

order is not tenable under relied upon provisions of the Act,

The impugned order is not well reasoned order as it was incumbent on the part

of the Assessing Officer to take into account aforesaid Notification even though

the same was not claimed by the Appellant. When there is a Notification, which

prescribes an effective rate of duty, the Assessing Officer ought to have applied

the same without asking for it by the importer. Even if the importer out of sight

wants to pay the duty on his own volition, the department cannot accept such

payments since the collection will be without the authority of law. The Appellant,

in this regard, placed reliance on the order of Tribunal, rn the case of Bennet

Coleman & Co. Ltd. vs. Commissioner of Customs, Bangalore, as reported in

l2O0B (232) E.L.T. 367 (Tr1 - Bang J).1 Relevant Paras of this order are

reprod uced as under:

5.5 /, is true that the appellant had not claimed the benefit of the relevant

lr/-

,-'=-

effective rate of duty, the assessrng officer ought to have applied the

e without asking for it by the impoder. ln a case like this, even if the

rier wants to pay the duty on his own voltion, the department cannot

t pt such payments since the collection will be without the authoity of

w. Apparently, lhe assessment in this case has resulted in a windful gain

to the depaftment and it cannot be allowed to retain such unlavvful gains at

the cost of the impofter as observed by the Hornble High Coutl of Dehli in

the case of lndo Rama Synthercs (lndia) Ltd. v. UOI 2002 (143) E.L.T.288

(Det)

7. We have gone through the records of the case carefully. The appellants

imported Newsprint and filed the Bills of Entry. Ihe assessment is carried

out by the assesstng officer. When the goods are subiected to Customs

Duty, is the responsibility of the assesstng officer to conectly assess the

goods to duty. The importer, in the Bill of Entry, furnishes the desciption of

the goods. He also submits documents like invoice, packing list, technical

literature, bill of lading, etc. so that correcf assessment is carried out.

Generally, assessment involves classification of the goods, valuation and

applying the correct rate of duty taking into account the exemption

notifications. The import of the goods with regard to the lmporl-Export Policy

is a/so lo be examined. The word'assessmenf includes all the above. As

regards the rate of duty, the Tariff Schedule, against the description of the

goods mentions the rate of duty. However, in ceiain cases, lhe goods are

unconditionally exempted by virtue of cettain exemption notifications. ln

other cases, the exemption from duty, either paftial or complete, is

Page 5 of 10
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dependent on ceftain conditions. For example, in certai,t cases, lhe importer

is expected to furnish ceftificates from competent aut,torities. lt should be

bome in mind that assessmenf to Cusfoms Duty is a highly technicat job

and only an officer, who is fully acquainted with the legal provisions and

procedures, can competently complete lhe assessnre nt without /oss of
revenue or depriving the importer of any benefit intended by an exemption

notification.

7.1 ln this case, it is not in dispute that the impugned goods are

unconditionally exempt from the Additional Duty (lmoorts) by viftue of
Notification No. 20/2008 dated 1-3-2008. The apperlants have stated

that they had banked upon the expeftise of the Custom House Agent
and also the assessrhg officers. Consequent lo the assessment, they
paid duty to the tune of Rs. 21 ,61 ,129/-. This is ,z huge sum. The

Notification is inconect. ls it not incumbent on the pa,l of the assessrng

officer to take into account the said notification? Obviously, in the
present case, there is negligence on the pafi of lhe assess,ng officer.

We cannot say that lhe assesslng officer applied hi:: mind to the facts

and consciously took a decision to levy Additional D tty. Ihls is a case

of sheer omrss ion on the paft of the assesslng orflcer: .:
,' :.. ;

Benefit of Exemption Notification is a substantive right, to be extended dv

not claimed;

6
7-
en, if

That even if the Appellant have not claimed the br:nefit of the aforesaid..

Notification before Assessing Officer, there is no bar in claiming Uefore a p pe t[rt.e:: 
:

authority. Accordingly, they have rightly claimed the L,enefit of the aforesaid

Notification before appellate authority as Bill of Entry tself is an assessment

order. ln this context, the appellant strongly relied upon :he decision in the case

of Sri Vasavi Gold & Bullion Pvt. Ltd. vs. Commissioner r>f Customs, Chennai as

reported in [2016 (343) E.L.T. 429 (Tri.. Chennai)];

ln view of the foregoing submissions, the impugned ord€,r is not sustainable and

is required to be set aside forthwith and substantive benefit is required to be

extended to the Appellant.

4. Personal hearing in the matter was held on 01 .07.2025, following the
principles of natural justice. shri K. J. Kinariwala, consultant a cpeared for the hearing

on behalf of the Appellant and re-iterated the submission made at the time of filing the

appeal.

OISCUSSION AND F NDINGS:

5. I have carefully gone through the case records, the defense put forth by the
Appellant in their appeal and the relevant legal provisions anct precedents. on going

Page 5 of 10
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through the material on record, I find that following issues required to be decided in the
present appeals which are as follows:

Whether the delay in filing the appeal should be condoned;

whether the benefit of Notification No. 50/201g-customs, dated June 30, 2oi B,

can be claimed by the Appellant even if it was not claimed at the time of original

assessment.

5.1 The Appelrant has sought condonation of a deray of 17 days beyond the
maximum permissible period of 60 days. The reason cited is that the dealing employee

of the Appellant looking after the import related work was on leave, there was resultant

delay in the scrutiny of assessment of the Bill of Entry post-import. section 12g of the

customs Act, 1962, provides for a period of sixty days for filing an appeal, with a further
grace period of thirty days if sufficient cause is shown for the delay. ln this case, the

appeal was filed with a delay of 17 days beyond the initial sixty-day period, but within the

extended thirty-day period. The Appellant has attributed the delay to leave of the dealing

employee. While parties are expected to exercise due diligence, minor delays attributable

to administrative oversights, especially when the appellant acts prompfly upon

discovering the issue, are generally condoned by appellate authorities to ensure that
justice is not denied on mere technicalities. considering the explanation provided, which

s no deliberate inaction or gross negligence, I find that the Appellant has shown

cause" for the delay. Therefore, the miscellaneous application for condonation

allowed in the interest of natural justice.

\ '.-r

el

The Appellant's core argument is that the benefit of an exemption

otification is a substantrve right that can be claimed even belatedly. The Bill of Entry

itself, after assessment, is considered an assessment order. The Appellant correcfly

relied on the judgment in the case of sri Vasavi Gold & Bullion pvt. Ltd. vs. commissioner

of Customs, Chennai reported at [2016 (343) E.L.T. 429 (Tri. - Chennai)]. This ruling

supports the principle that the benefit of an exemption Notification, being a substantive

right, is not lost merely because it was not claimed at the initial assessment stage. The

importer can claim it at a later stage, including during appeal. This aligns with the broader

legal principle that a taxpayer should not be deprived of a legitimate benefit due to
procedural oversight, especially if the underlying facts for availing the benefit are present

and proven.

6.1 When a Bill of Entry is assessed, either manually or through self-

assessment, it becomes a final assessment order. However, this finality pertains to the

assessment as it stood at that moment, based on the information provided and

considered. lt does not necessarily mean that any benefit not claimed at that precise

moment is forever foreclosed, especially if the non-claim was due to oversight and not

misrepresentation or fraud. The argument is further bolstered by the fact that the

Page 7 of 10
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Appellant is in possession of a certificate of origin No. 012 31 1 1 302007667 This

document is critical because Notification No. 50/2018-Customs often relates to

preferential Tariff Agreements, where a Certificate of Origin from tre exporting country is

the primary evidence of eligibility for a lower customs duty under stlch an agreement. The

existence of this Certificate at the time of import, even if its benr:fits were not claimed'

points to a clear entitlement to the concessional rate'

The Appellant did not explicitly claim the benefit of Notification No. 50/2018-a

6.4 Given the availability of a specific exemption notification (Notification No.

50/20'18-Customs) for the imported goods ("Ammonium Thiocy,anate") from a specific

origin (China), and the Appellant's possession of a valid Certificatt: of Origin, the claim for

the concessional rate is strong. The legal precedent cited stronglV supports the idea that

such a substantive right can be claimed belatedly. Therefo-e, the benefit of the

Notification should be considered for retrospective application, necessitating a re-

assessment.

6.5 Notification No. 50/2018-Customs is a compreh€,nsive Notification that

consolidates various exemptions, including those granted under t:ree Trade Agreements

(FTAs) or Preferential Trade Agreements (PTAs). For goods to qualify for Preferential

Tariff Treatment under such agreements, a valid Certificate of Origlin (COO) issued by the

Page 8 of 10

6.2 lndian customs law, particularly after the introduction of self-assessment

under section 17 of the customs Act, 1962, places greater responsibility on the importer

for correct classification and duty payment. However, it also provides avenues for

correction. lf a duty is paid in excess due to oversight, the meche,nism for refund exists.

To deny a legitimate benefit that an importer was otherwise entitled to, merely due to

procedural omission, would lead to unjust enrichment of the revenue department. The

lndian legal system generally disfavors unjust enrichment. The principle is that duties

must be coltected "by the authority of law," as enshrined in Article 265 of the Constitution

of lndia. lf a lower rate of duty was legally applicable by virtue of an existing Notification,

then collecting duty at a higher rate, even if paid by the importer du,: to oversight ,rg!9P.!f 
,--

lacks the "authority of law" for the excess amount. 
,,.r.;' ,.<.):-:'."' ,

t-:l ' '-'' -' 
,. 

t

6.3 The Adjudicating Authority initially assessed the Bill of Entry at the full rate 
. ..,' 

'..:1

Customs at the time of assessment;

The Assessing Officer did not suo motu apply the benefit.

By challenging this assessment through appeal, the Appellant is :ssentially arguing that

the initial assessment was incorrect or incomplete due to the non-application of an

admissible exemption.
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competent authority of the exporting country in the prescribed format is a mandatory pre_

requisite. The coo serves as documentary evidence that the goods originate from a
particular country and meet the Rules of Origin criteria specified in the respective Trade
Agreement. The customs (Administration of Rules of origin under Trade Agreements)
Rules, 2020 (cARorAR, 2020), provides the legal framework for the administration of
rules of origin for imported goods under trade agreements. Rule 4 of cARorAR, 2020,
specifies the information to be submitted by an importer for claiming Preferential Tariff
benefit' including a Certificate of Origin. Rule 5 outlines the due diligence required from
the importer.

6.6 ln the present case, the Appellant has submitted a certificate of origin. The
validity and authenticity of this coo, and whether it meets all the requirements of the
relevant rrade Agreement and cARorAR, 2020, need to be examined by the

adjudicating authority. lf the coo is found to be in order and the goods meet the origin

criteria, then it would serve as valid eligibility proof for the concessional rate of duty.

Therefore, the Certificate of Origin is crucial for determining the eligibility for the

te of duty. lts validity and compliance with relevant rules need to be

he adjudicating authority during the de novo proceedings.

ssional ra

.fl
el

:{qrs
ed byt

--. ddiuiir6ating authority is appropriate. This will allow the adjudicating authority to
specifically examine the validity and authenticity of the Certificate of Origin as per the

customs (Administration of Rules of origin under Trade Agreements) Rules, 2020

(cARorAR, 2020), and other relevant provisions and Re-assess the Bill of Entry by

applying the correct concessional rate of duty under Notification No. 50/2018-Customs,

dated 30 06.2018, if the conditions, including those related to the COO, are met.

6.8 This approach ensures that all factual and legal aspects are thoroughly re-

examined at the original adjudication level, leading to a comprehensive and legally sound

decision. Therefore, the matter warrants a remand to the adjudicating authority for re-

assessment and consequential relief. The appeal is hereby ALLOWED By WAy OF

REMAND.

The appeal filed by the Appellant is hereby ALLOWED By WAy OF REMAND;

The impugned assessment of Bill of Entry No. 8896843, dated 23.11.2023 is

hereby set aside for the purpose of de novo assessment;

The matter is remanded back to the adjudicating authority (Assistant

Commissioner of Customs, ICD - Khodiyar) for de novo adjudication;

Page I of 10

Given the clear legal position regarding the importance of verifying the

of Origin for Preferential Tariff benefits, a remand of the matter to the

7 . ln exercise of the powers conferred under Section 12BA of the Customs Act,

'1962, I pass the following order:

,i

i

ii

iii.
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The adjudicating authority is directed to:

. Re-assess the Bill of Entry No. 8896843, dated 23.11.2023 by verifying and

applying the benefit of Notification No. 50/2018-Cusloms, dated 30 06 2018,

at Sr. No. A244, if found unconditionally app icable to "Ammonium

Thiocyanate" under CTH 28429090,

. specifically examine the validity and authenticity of the certificate of origin

(COO) submitted by the Appellant, as per the Customs (Administration of

Rules of Origin under Trade Agreements) Rules, 21120 (CAROTAR' 2020)'

and other relevant provisions, for extending the corcessional rate of duty;

. lssue a detailed and reasoned "speaking order" for the re-assessment and

refund decision.

B. Accordingly, the appeal filed by the Appellant is allrwed by way of remand

to the adjudicating authority.

(Ami

C om m issioner ls),a

Customs, Ahmedabad

Dale: 10.07.2025F. No. S/49-435/CUS/AHD/23-24
a9{3

By Registered post A.D/E-Mail

To,

M/s. lntermediates and Chemicals,
Plot No. 16,

Hitendra Nagar Sahakari Audyogik Vasahat Ltd.,

N.H.8, Sardarnagar,
Ahmedabad -382340.

Copy to:
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The Chief Commissioner of Customs, Gujarat, Custom Hr:use, Ahmedabad.

The Principal Commissioner of Customs, Ahmedabad.

The Assistant / Deputy Commissioner of Customs, ICD - Khodiyar, Gandhtnagar

Guard File.
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